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PREFACE 

TO THE FIFTEENTH EDITION. 


Theke have not been any important alterations of the 
law directl)* relating tt» Debentures and Debenture Stock 
since the la.st edition of this Part of Company I’recedents ; 
but there have been several decisiou-s of the Courts 
affecting thi.s branch of the law, more particularly in 
reference to the iKJsition and duties of receivers and the 
law relating to charges affecting hire-purchase agreements. 
These, have been dealt with in the appropriat* pla(;e8, 
and the necessary modifications due to the various IsiW 
Reform Acts have been noted. 

Several new forms have been added, .some at the 
suggestion of readers, such as a form of a Sr^toiid Debentui e 
Trust Deed, and new forms relating t-o Voting Rights and 
similar rights to be conferred on the holders of debeJitures 
or their trustees. The Editors an^ much indebted to 
readers of both branches of the profession for many 
valuable suggestions both as to new forms and u.s to 
points of law requiring further discussion. 

The Editors are also much indebted to Mr. F. (!. 
Bow'ee for his careful and accurate work in the 
preparation of the Index, Table of Cases, <fec. 

A. F. T. 

A. M. K. T. 

T), New Square, 

Lincoln’s Inn, 

September, 193S. 




( vti ) 


TABLE OF CHAPTEllS AND FORMS. 


(.'ha IT KB I'AOE 

I. What is a Debenture 1 

II. Debenture Stock 6 

III. The different kinds of Debentures and Deben- 

ture Stock 13 

IV. Reotstered Debentures 15 

Debenture.^ to Hearer 3(> 

V'l. Out of Date Forms of Debenture 35 

VII. Debenture St<ick Certificates to Reuistered 

Holder .‘W 

VUl. Debenture Stock Certificates to Beaker 40 

IX. The Power to borrow and to issue Debentures 

AND Debenture Stock 41 

X. What Property may be Mortiiaoed ok Charoed 

1X1 secure Debentures and Debenture Stuck .. 49 

XI. Floating Charges 61 

XII. Trust Deeds for securing Debentures and 

Debenture Stock 76 

XI II. As TO Trustees of Desdh securing Debentures 

AND Debenture Stock 80 

XIV. Time for Payment and Redemption of Deben- 

tures AND Debenture Stock 116 

XV. Execution of Debentures and Trust Deeds 123 

XVI. Constructive Notice of Memorandum and 

Articles 127 

XVII. Liabilities of Dirbctors in relation to Deben- 
tures OR Debenture Stock 133 

X\T1I. Priorities 136 

XIX. Power xt* Majorities of Debenture and Deben- 
ture Stock Holders 156 



viii TABLE OF CHAPTEKB AND FORMS. 

Chai^b fack 

XX. Prospectosks m Relation to Debentures and 

Debenture Stock 166 

XXI, CkjNTHACrT TO TAKE OK ISSUE DEBENTURES AND 

I)ebenti;ke Stock 178 

XXII. As TO ENEORCINO THE CONTRACT TO BORROW AGAINST 

the CVlMPANY 180 

XXIII. i4tiRip Certificates to Bearer 183 

XXIV. Registration 184 

XXV'. Ultra vires a.\d Irregular Issue.s 201 

XXVI. IsHUiNo AT A Discount 204 

XXVII. Dkihisitinu Debentures as Security 206 

XXVIll. Bonus Shares to Subscribers for Debentures, 

&c ! 208 

XXIX. Transfer of Derentitre.s am* Debenture Stock .. 200 

XXX. Tbansmissio.v of Debentures 216 

XXXI. Directors, Meubers and Promoters may take up 
Debentures and other Securities of the 
Company 217 

XXXil. (Coupons 219 

XXXllI. As TO RECOVERING DEBENTURE MoNKV SUBSCRIBED 

FOR A Particular Purpose which has failed ... 220 

XXXIV. Stamp Duties 223 

[Contain no Forms ] 

C;hai-. XXXV.-KKSOLUTIONS. PROSPECTUSKS, ftp 238 

Form 

1 & 2 Rosoliition extending directors’ borrowing powers 238 

3 Resolution altering limit in articles 239 

4 Resolution as to issue of debentures 239 

5 Creation of debenture stock 239 

6 Creation of debentures 239 

7 Creation of debentures to pay off old debentures 240 

8 Din'ctors’ resolutions to issue debentures 240 

9 Another. As to debenture stock 241 

10 Redemption of debentures 241 

11 Skeleton pro8(Ks;tiiB offering debentures 241 

18 Prospectus offering debenture stock and preference shares — the 

vendors taking the ordinary shares 244 



TABLE OF CHAPTERS AND FORMS. ix 

Fora rAOB 

13 Prospectaa offenng dobentnre Atook, port to go in sotisfootion of 

osiating debenture stock 24S 

14 Circular offering further debenture stock to existing debenture 

stockholders 251 

15 Form of request 252 

16 Kenunciatiou 253 

17 Prospectus of debenture sUxik, exchange and cousulidatiou 253 

18 Prospectus by financiers ofieriug debenture stock (owned by 

them) for sale 256 

19-25 Miscellaneous statements in heading of prospectus ...257 — 259 

26 Prospectus of debenture stock (tenders invitwf) 2(H) 

27 ('ircular offering sfmik in exchange 260 

28 Application for exchange 261 

29 Allotment on exchange 262 


('n*r. XXXVI. -LKTTKItS OF APPUP-VriON' AND 

ALLOTMK.NT 263 

30 Letter of application for defs-ntures 263 

31 IjOttiT of allotment of delauit tin's 263 

32 liOtter of allotment — debenture stis-k 264 

33 .Another 2f55 

34 Form of tender for debentures 266 

(.'nar. XXXVII. (;KHT!FK’,\TK,s 267 

35 I’rovisional certificate of title to debenture st(x;lv 267 

36 .Scrip to registered holders 269 

37 Debenture 8UH:k cortilieatu (registered holder) 276 

38 DelM'iitiire stis'k cerlificaU- (Isairer) and form of coujxjii 271 


t'HAJ>. XXXVlll.--DKBi:.NTUKh>> 272 

39 UegLstered defx'iiture 272 

40 t'oiiditioiis (registered defs'iiture) 274 

41 F orm of transfer of registensi debenture 2H4 

42 Debenture to bearer 2H5 

43 C'ouixm 266 

44 (Jonditions (debenture to bearer) 266 

Misc«liui«ous Condilions. 

45 Power to call for registensi debi'nture instead of debenture to 

bearer 266 

46 Uncalled capital to be carrksl to redemption fund 288 

47 Unpaid capital to be tleemed s|M)cifically charged 288 

48 Voting 288 

49 Option to exchange debenture for shares 289 

50 Option to call for shares at a premium 289 



X 


TABLE OF CHAPTERS AND FORMS. 


Form tack 

61 Scrip certificate to bearer conferring right to call for shares 289 

52 Option to exchange for shares at a premium 290 

58 Power to exchange for preference shares 290 

64 New debentures by way of sub-division or consoUdation of 

present debentures 291 

56 Debenture stock to be issued in satisfaction of some interest on 

the debentures 291 

66 Trustees’ certificate 291 

67 Power to majority to appoint accountant to investigate 291 

58 Power of majority to modify rights 292 

69 Another 292 

60 Consent to reduction of capital 293 

61 Debenture to bearer cajiable of registration 293 

62 Redemption by drawings 296 

63 Provision for a service fund and drawings 298 

64 Perpetual debentures 298 

66 Profit or income debentures where interest jiayable out of profits 

only 300 

66 Cumulative interest 300 

67 Where principal and interest, payable only out of profits 301 

68 Income certificate 302 

89 Debentures participating in profits 302 

70 Another 303 

71 Debentures with interest and share of profits 303 

72 Debenture — to be paid up by instalments 303 

73 Debenture to trustees for securing debenture stock 306 

74 Debenture payable on demand 306 

76 Notice of motion to extend time for registration of mortgage or 

charge 307 

76 Order extending time 308 

77 Order extending time under sect. 96 — trust deed 308 

778 Another. Where meeting convened to pass resolution to 

wind up 309 


Chap. XXXIX.— GUARANTEES 310 

78 Indorsement as to guarantee 310 

79 Guarantee on debenture 310 

80 Guarantees in a trust deed 314 


Chap. XL.— TRUST DEEDS 316 

81 Trust deed to secure debenture stock or debentures 316 

818 Stock certificate set out in first schedule to trust deed (Form 81 ) . . . 360 
81b Trust deed to secure second debenture stock or second debentures... 360 

82 Short form of trust deed to secure debentures charged on specific 

leaseholds and chattels therein, but not on other property of 
the company 362 



TABLE OF CHAPTERS AND FORMS. xi 

MisocUaneoiu Clauses in Trust Deeds. 

Form i'Mis 

83 Limit of stock, power to issue further pari passu stock 364 

84 Stock limited to half the paid-up capital 366 

85 limit of power to issue further stock for redeeming prior deben- 

ture stock ........ 366 

86 Limit of issue ; where prior debentures which are to be paid off 

and kept on foot 366 

87 Proceeds of issue to be applied in paying off mortgage and 

purchase-money 367 

88 Application of proceeds of issue in paying off debts and pur- 

chasing property 367 

80 Company to clear off outstanding debentures 368 

90 Subject as aforesaid, company may issue the debentures on its 

own terms 369 

91 Trust of security debentures 369 

92 Declaration of trust of the leasehold hereditaments specified in 

first schedule as a specific security 369 

93 Prior debenture stock to be cleared off 369 

94 Application of stock proceeds in acquisition of assets to be 

vested in the trustees 370 

96 Covenant by company not to register 371 

96 Covenant by company to execute charge 371 

97 Charge on registered land (Mnd Registration Act, 1926) 372 

98 Company to vest hereditaments in trustees 373 

99 Company to vest specified assets in the trustees in accordance 

with local laws 374 

100 Foreign assets may be vested in local trustees 376 

101 Company to create mortgage in a foreign country 376 

102 & 103 Mortgages of uncalled capital 376 

104 Fund to pay interest and redeem debentures 377 

lOB & 106 Redemption fund established by the trustees for redemp- 
tion of debenture stock with drawings 378, 380 

107 Sinking fund and policy 381 

108 Cumulative sinking fund 382 

109 Stock-in-trade to be kept up .384 

110 Trustees not to be concerned with later security holders of the 

company 384 

111 Advances to lessees 386 

112 Special provisions as to foreign assets 386 

113 Provision in trust deed for insurance of steamships thereby made 

a security 387 

114 Provision for reconstruction and novation 388 

115 Meetings of trustees (large number) 389 

116 Trustees may take an office with staff, &c 390 

117 Special provisions where trust company acts as trustee and 

guarantees the debentures or debenture stock 390 

118 Trust deed to secure debentures on foreign railway, construction 

fund and application thereof 391 

119 Trust deed for securing prior lien debentures 393 



TABLE OF CHAPTERS AND FORMS. 


zii 

PACE 

Chap. XLL— REGISTRATION FORMS 398 

Form 

120 ParticuiarB of mortgage or charge 398 

121 Particulars of a aeries of debentures 399 

122 Particulars of a series of debentures 400 

123 Particulars of charge subject to which property is acquired 401 

124 Particulars of charges on property acquired before 1st November, 

1929 402 

126 Certificate of registration of debenture 403 

126 Certificate of registration under sub-sect . (8) 403 

127 Certificate of registration of trust deed 404 

128 Certificate of registration of trust deed, statutory shij) mortgages 

and debentures 404 

129 Certificate of registration, Scotland or Northern Ireland 404 

130 Certificate where a charge under I^nd Registration Act given ... 406 

131 Ctirtificate of proposed series and trust deed 406 

132 Certificate of proposed scries and trust deed where debentures 

of different amounts 406 

133 Certificate of registration of debenture stot;k covering deed 406 

134 Notice of satisfaction 406 

136 Declaration verifying memorandum of satisfaction 406 

136 Chronological index {sect. 82 (4)) 407 

137 Register of mortgages 408 

138 Particulars of charge created by foreign company 409 

139 Particulars of charge subject to which property acquired. 

Foreign company 410 

140 Particulars of a scries of debentures. Foreign company. Where 

trust deed 411 

141 Same. No trust deed 412 

142 Declaration verifying memorandum of satisfaction. Foreign 

company 413 

143 Particulars of charges created before let November, 1929. 

Foreign Company 414 

Chap. XLIL— AGREEMENTS TO ACCEPT SHARES IN 

SATISFACTION OF DEBENTUP.ES 416 

144 Agreement to accept shares in .satisfaction. Recitals 415 

146 Request to allot shares 416 

146 Agreement pursuant to preceding agreement 416 


Chap. XLIIl.-MODIFIC.ATION OF RIGHTS 417 

147 Agreement to extend time of redemption 417 

148 Notice of meeting of .stockholders to modify trust deed, &c 418 

149 Notice convening meeting to modify trust deed 419 

160 Resolution of debenture stockholders 420 

161 Supplemental trust deed to effectuate modification 421 



TABLE OF CHAPTERS AND FORMS. xiii 

PAGE 

Chap. XLTV, — CLAUSES in Abuclks or Association and 
Tkcst Deeds providing job Dibsctobs 

NOMINATED By DeBKNTTTBE HoLDKBS OR 


THEIR Trustees 424 

Form 

152 Clause in articles as to debenture directors 424 

168 & 154 Same as to debenture stock directors 424, 426 

165 Trustees may have representation on the board 426 

165a Clause in debenture. Debenture holders to have a right to 

vote at meetings 426 

156b Clause in articles conferring voting power on shares while held 

by debenture holders 426 


Chap. XLV.—REMEDTES OF HOLDERS OP DEBEN- 


TURES AND DEBENTURE STOCK 427 

Sect. 1. — Rescission op Contract to take Debentures or 

Debenture Stock 427 

156 Indorsement on writ claiming rescission of contract 447 

167 Statement of claim in action for rescission 448 

Sect. 2. — Pboceedinos under Sect. 37 op the Act 449 

158 Writ of summons in action under sect. 37 of Act of 1929 466 

159 Statement of claim 466 

Sect. 3. — Action for Damages for Breach of Sect. 36 of 

the Companies Act, 1929 457 

160 Writ of summons in action under sect. 36 of Act of 1929 460 

161 Statement of claim under sect. 36 of Companies Act, 1929 460 

Sect. 4, — Action of Deceit 461 

162 Indorsement of writ in action of deceit 466 

163 Statement of claim in action of deceit 466 

Sect. 6. — Criminal Liability 468 

Sect. 6. — Remedies connected with the enforcement of 
THE Rights conferred by the Debentures or 
Debenture Stock 469 

Remedies available without the Aid of the Court... 469 

164 Appointment of receiver under power in debentures 476 

166 Conveyance of property by receiver 477 

166a Vesting order on sale by receiver 478 

166 Debentures issued by receiver in resjiect of loan 478 

167 Certificate of loan to receiver 479 

168 Notice of appointment of receiver 480 

169 Notice of ceasing to act as receiver 480 



xiv TABLE OP CHAPTERS AND FORMS. 

PAGE 

Rkukdiks available only with Ajs or (Joubt 481 

ActkmB to enforce itecured or mortgaged debentures or 

debenture etock 486 

Sketch of jiroceedingB in a debenture action 492 

Receivers and managers 496 

Winding-up 609 


Chap. XLVI.— COMMON FORMS IN ACTION 516 

Form 

170 Notice of motion 623 

171 Summons, ordinary, for Chancery Division 624 

172 Summons (Winding-up) 524 

178 Affidavit by one person 626 

174 Joint affidavit by more than one person .625 

Chap. XLVII. — PllOCKEl)INf»S belativo to Debknthbes in 

(’A.SK OP WlNI)I.NO-IT 626 

176 Summons for liberty to coramcnoc proceedings ,628 

176 Affidavit in support .628 

177 Summons for liberty (o pr«e(>cd with action .628 

178 Liberty to debenture holder to proct^ed with action 528 

179 Charge declared invalid under sect. 266 629 

180 Order affirming validity of debentures — liquidator to pay respon- 

dent’s coats without prejudice to his claim against assets of 
the company f>29 

Chap. XLVIII.— WRITS OF SUMMONS .63U 

181 Common form. Writ of suiuinuns 533 

182 Title of writ and indorsement of claim (action on behalf) 534 

183 Title in action on behalf, A series 536 

184 Title where two plaintiffs suing 535 

186 Title — one plaintiff on behalf of two classes 536 

186 Title where substituted plaintiff ,636 

187 Title — plaintiff suing os s{K>eific mortgagee and on behalf .636 

188 Title where company suing on behalf 536 

189 Title where trust deed and claim 636 

190 Where two trust deeds 537 

191 Endorsement of claim where trustees of trust deed suing 537 

192 Specially indorsed writ on naked debenture 638 

Chap. XLIX.-SERVICK OF WRIT OF SUMMONS 540 

193 Affidavit of service of writ on defendant company 641 

194 Affidavit of service (another) 642 



TABLE or CHAPTEK8 AND EORMR. 


XV 


I’AOK 


Chap. L.— APPEARANCE 543 

Fomi 

195 Memorandum of appearance 546 


Chap. LI.— SUMMONS FOR DIRECTIONS (Ord. XXX.) 548 

196 Summone for directions 649 

197 Order for directions 560 

198 Notice for further directions (Chancery Division) 660 

199 Same (King’s Bench Division) 560 

200 Summons for third party directions 

201 Notice for third party directions ... 

vT 

Chap. LII.-,)0INDER OF AND ADDING AND STRIKINtJ 
OUT PARTIES — REPRESENTATION 


ORDERS 662 

202 Order to revive when plaintiff dead 566 

203 Order on bankruptcy of a defendant 566 

204 Order substituting applicant as plaintifi 557 

205 Order substituting a defendant for plaintiff 658 

206 Summons to add applicants aa defendants 668 

207 Another, by executors of deceased defendant 569 

208 Order adding plaintiffs 659 

209 Order amending reference to plaintiff in title 659 

210 Order to add applicants as defendants 559 

211 Order to add defendants and appoint them to represent second 

debenture holders 659 

212 Appointment of defendant to represent 560 

213 Order adding holders of first debentures as defendants, and 

appointing them to defend on behalf of their class 660 

214 .Judgment appointing R. to defend on behalf, and usual 

inquiries 560 



Chap. LIII.— CONDUCT OF ACTIONS 562 

215 Summons by a defendant for conduct of action in place of 

plaintiff 562 

216 Affidavit in support 563 

217 Liberty to unsecured creditors to defend debenture actions 663 


Chap. LIV.— CONSOLIDATION 564 

218 Consolidation order 664 

219 Another 666 

220 Order to stay one of two actions, costs of second action to be 

paid 565 



XV i TABLE or CHAPTERS AND FORMS. 

PACE 

Chap. LV.— CHANGE OF SOLICITORS 566 

Form 

221 Notice of change of solicitor 666 

222 Another — where firm appointed with London agents 567 

223 Another — hy defendant company in two actions 667 


Chap. LVl.— PLEADINGS 668 

224 Statement of claim in action by debenture holders to enforce 

security 668 

225 Another — where trust deed 570 

226 Another form — where a dispute as to priorities 572 

227 Defenee by defendant trustees in a debenture stock holders’ 

action putting plaintiff to proof 674 

228 Defence and countcrelaim by debenture holder (set-off) 676 


ChiAP. LVII.— APPOINTMENT OF RECEIVER AND 

MANAGER 682 

229 Notice of motion for receiver [and manager] 583 

230 Affidavit in support of motion for receiver 684 

231 Affidavit of receiver’s fitness 686 

232 Order appointing receiver and manager — judgment by consent . , . 685 

233 Order on motion appointing receiver and manager — liberty to 

borrow 686 

234 Another — where security already given 588 

236 Order to appoint a receiver and manager and for appointment of 

interim receiver 689 

236 Summons to proceed 589 

237 Order appointing receiver pursuant to order 590 

238 Interim appointment of reeeiver and manager 690 

239 Order appointing receiver and manager 591 

240 Another — plaintiff appointed without remuneration 691 

241 Clerk of company to be receiver and m,Bnager without security.. 592 


Chap. L'VIII.— RECEIVER’S SECURm" 593 

242 Undertaking as to security (see Ann. Pr. App. L, 21 a) 696 

243 Summons to settle receiver’s security 696 

244 Receiver’s guarantee (Ann. Pr. App. L, 21) 596 

245 Affidavit of sureties 598 

246 Affidavit by secretary of a guarantee society as to the society .... 598 

247 Bond of guarantee society 600 

248 Certificate that receiver has given security — where action before 

winding-up judge 603 



TABLE OF CHAPTERS AXD FORMS. XN-it 

• 

Fona FAOK 

M8 Summons to reduce security 604 

850 Affidavit as to reduction of security 604 

851 Order to reduce security 60.’> 

858 Another order reducing security 006 

853 Order further reducing receiver's security 0(HI 

254 Order relieving sureties from liability 607 

855 Order appointing new receiver on failure to give security 6(>7 


Chap. LIX.— ENFORCING DELRTIRY OF BOOKS AN'[> 

PAPERS TO RECEIVER 60S 

256 Summons against defendant company’s solicitors to deliver uf) 

books to receiver 60S 

267 Order to pay off company’s solicitor and for delivery of lK)oks 

to receiver 6(»6 

258 Order to receiver to hand over profverty to receiver np|)ointeii m 

another action tioft 


Chap. LX.— INTERFERENCE WITH RECEmCR — CO.V- 

TEm>T 610 

259 Notice of motion to commit for interfering with receiver's 

possession (ill 

260 & 261 Notices of motion to restrain interference with receiver ... 611 

262 Order on motion to pay evists where contempt committeil. 

Interference with receiver 612 

263 Order to commit 612 

264 Order for sequestration for contempt 612 

265 Notice of motion by first mortgagee for liberty to take jiossession . 613 


Chap. LXI.— MOTION FOR JUDGMENT 614 

266 & 267 Counsel’s certificates (short cause) 01 tl 

268 Notice of motion for judgment 617 

269 Minutes where no trust deed 617 

270 Minutes where there is a trust deed 61ft 

271 Summons for order for inquiries (winding-up chambers) 620 


Chap. LXII.— JUDGMENTS AND ORDERS FOR 

ACCOUNTS, INQUIRIES, &c 621 

272 Judgment default in appearance 1121 

273 Judgment default in defence ®21 

274 Judgment default in appearance and defence 021 

P. — D. ^ 



xviii TABLE OP CHAPTERS AND FORMS. 


Form rAoi 

276 Judgment by consent on motion for receiver treated an motion for . 

judgment at hearing 622 

276 Order for acoounte and inquiries under Ord. XV. r. 1 622 

277 Unsual judgment debenture action 622 

278 Another — -where a trust deed 623 

279 Another. Several defendants 624 

280 DetJaration. A and B del>enturc8 — liberty to atUmd 626 

281 Judgment declaring rights and continuing receiver 626 

282 Judgment. Two series of debentures 627 

283 Judgment in default of defence 628 

284 Delxiiiture and debenture stock. Order for inquiries and 

accounts 629 

286 Liberty to receiver and manager to litigate abroad 630 

286 Judgment where principal secured by debenture not due but 

winding-up gives right to enforce security 630 

287 .fudgment where there are some assets outside the debentures ... 631 

288 Judgment in favour of subscribers for debentures 632 

289 Judgment trust deed and several series of debent ures 633 

290 Judgment with special liberty to apply for appointntent of agent 

abroad 034 

291 Another — trust deed— ilebenturc sto<'k 634 

292 Summons for additional accounts and inquiries 636 

293 Order to add inquiry to judgment 635 


t'HAP. LXIII.— SERVICK OF NOTICE OF JUIXLMENT 
OM Debknturf. A?)n Debentube Stock 


Holders 636 

294 Notice of judgment or order 638 

294a Notice of judgment and to produce securities 639 

296 Notice of judgment served under Ord. XVI. r. 40 640 

296 Notice by adverti8<!mont of judgment where debentures to 

bearer 640 

297 Affidavit of service of notice of order on debenture holders 641 

298 Order as to service by post ti42 

299 Summonses to dispense with service of notice of judgment on 

debenture holders 643 

300 Order dispensing with service of judgment on certain debenture 

holders 643 

301 Service of notice of j\tdgment on debenture holders dispensed 

with 643 

302 Order binding stockholders not served with judgment 643 


Chap. LXIV.— LIBERTY TO ATTEND 644 

303 Summons for liberty to attend 644 

304 Liberty to debenture holder to attend 644 



TABLE OF CHAPTERS AND FORMS. xix 

Form rAQE 

305 Another. Notice of proceedings to be given 644 

306 Another. Liberty to apply for payment of cost* 645 

307 Liberty for porohaaer of plaintiff’s debentnres to conduct the 

action 645 

308 Liiberty to attend by oounsel public examination of defendant 

company’s officials 646 

309 Order discharging order giving liberty to attend (>46 


Chai-. LXV.— PKOCKEDLNGS I.\ OHAMHKILS on Oudkb 

FOR Accounts and Inquibibs 647 

310 Certifleate verifying copy of judgment or order for chambers ... 666 

311 Note of names of solicitors concerned to bt' left at chambers ... 656 

318 Summons to proceed with account and inquiries ordered 656 

313 Affidavit of service of summons on defendant company 666 

314 & 315 .Advertisements for claims 6.56 — 668 

316 Claim in response to advertisement 668 

317 Notice to produce security 669 

318 Affidavit as to claims made 669 

319 List of claims 660 

320 Notice to prove 661 

321 Affidavit of service of same 661 

322 Notice of allowance 662 

323 Representation orders 662 

324 Affidavit proving claim 662 

325 Affidavit of execution of transfer of debentures 663 

326 Affidavit in answer to inquiries ordered 603 

327 Registrar’s certificate of result of .accounts and inquiries 666 

328 Registrar’s certificate of result of account 669 

329 Registrar’s certificate. Result of accounts and inquiries 671 

330 Master’s certificate — two series of debentures 676 

331 .Summons to vary 677 

332 Orders to vary 677 

333 Another 678 


Chap. LXVL— PREFRRKN'I’IAL CREDITORS 679 

334 .Affidavit as to result of advertisement for claims in priority to 

debenture holders 684 

335 Summons to admit preferential creditor 685 

336 Order allowing claim to rank as a preferential creditor 685 

337 Order dismissing claim, leave to appeal 686 

338 Order on appeal reversing above 686 

339 Liberty to pay preferential claim 686 

b 2 



XX 


TABLE OF CHAPTERS AND FORMS. 


FAO« 

(HAP. LXVII.— CONTINTTING MANAGER 687 

Fonn 

340 SumnioDH for continuing manager 637 

341 Affidavit os to continuing same 687 

342 Order to continue manager 688 

343 Order to continue with sjiecial powers 688 


Chap. LXVIII.— BORROWINfJ BY RECEIVER 689 

344 Summons — receiver to borrow 690 

345 Liberty to receiver to advance or borrow in priority to 

debentures 691 

346 Receiver to borrow 2,0001 691 

347 Receiver to borrow a further 1,000/ 692 

348 Liberty to defendant company to raise 20,000/. money on 

railway abroad 692 

349 Liberty to receiver to issue debentures in respect of money 

Iwrrowed 692 

360 Lilterty to receiver to issue certificates in respect of money 

raised 693 

351 Liberty to rot^eiver and manager to pay off first mortgage and to 

borrow for that purpose 694 

362 Liberty to auctioneer to repay sums advanced to pay rates, &c. ... fiO.') 

363 Liberty to receiver and manager to borrow on mortgage in 

priority to debentures with directions as to applictition of 
money borrowed 695 

364 Summons to pay off advance 696 

366 Affidavit in support of application for order in last form 696 

366 Order to jjay off advance 697 

367 Liberty to rejiay loan 697 


Chap. LXIX.— COLLECTION OF DEBTS AND UNCALLED 
CAPITAL — MISFEASANCE PROCEED- 
INGS 698 

368 Summons for liberty for receiver to sue debtors and provision 

for bis indemnity 699 

369 Affidavit on summons for directions as to getting in calls 699 

360 Summons os to prosecution of action 700 

381 Order giving liberty to receiver to sue for debt due to the 

company 701 

362 Order as to collection of debts partly by liquidator and partly 

by receiver 701 

363 Summons to settle liquidator’s indemnity 702 

364 Order giving receiver liberty to collect debts 702 

366 Liberty to sue debtors 702 



TABLE OF CHAPTEBS A\D FORMS. xxi 

Fonn rAOJt 

366 Suminous for liberty to receiver to sue in name of company for 

calk 702 

367 Order to make calk which are charged by debenturos (after 

winding-np order) 703 

368 Another. Receiver directed to take proceedings 703 

369 Order for liquidator to jay calk to debenture holders' receiver ... 704 

370 Declaration that second d»!benturca only entitled to charge of 

uncalled capital 704 

Misfeaauice and Breach of Trust Assets. 

37t Liquidator to proceed umler sect. 276 of Act of 1929 and to be 

indemnified 706 

372 Libert}’ to compromise mkfenaaiiee proceedings 706 

373 Order on application to enforce procitdingt. for inkfcasancc 706 


Chap. LXX. — SALE 707 

374 Order for sale 712 

375 Sale of statutory undertaking 713 

376 Order for sale of undertaking, conditional contract confirmed ... 713 

377 Liberty to receiver to sell and assign 714 

378 Order for sale under Order LI 714 

379 Another. Parties interested not ascertained 716 

380 Order for sale of eoneessions 716 

381 Order for sale as going concern 716 

382 Order for sale of waterworks. Liberty for debenture liolilers 

to bid 716 

383 Order for sale by tender in debenture action and lilicrly to bid .... 716 

384 Liberty to debenture holder to bid and set-oil 717 

385 Orders on summons for sale of all the pro]K'rty 717 

386 Order for sale, liquidator to receive purchase money and jiay into 

Ooiirt proceeds of property comprised in dela’iitiire.s 718 

387 Order for sale out of Court with reserve price. Liberty to bid ... 718 

388 Order confirming contract for sale and ordering dejiosit to be 

paid into Court 719 

389 Order confirming contract for sale (modified) and ordering jnij- 

ment into Court 719 

390 Order confirming with variation contract for sale and directions 

to convey 720 

391 Order confirming sale of land and for payment into Court 721 

392 Order confirming contract for sale, providing for payment to 

receiver and for payment off of an incumbrance and of costs 
of abortive auction 722 

393 Payment of balance and payment of mortgage 722 

394 Tender to purchase property “23 

395 Memorandum of agreement to purchase 723 

396 Summons for liberty to employ valuer of projierty 723 

397 Summons for appointment of valuers 724 



xxii TABLE OF OHAI*TERS AND FORMS. 

Form PAG E 

398 AflSdavit as to fitness of auctioneer 724 

899 Summons for libertj’ for receiver to sell by tender or otherwise .. 724 

400 Bidding paper 724 

401 Affidavit by auctioneer as to value and rese-rve prices 72.5 

402 Summons to fix reserve and auctioneer’s remuneration 72b 

403 Order fixing reserve prices, &c 72b 

404 Certificate of auctioneer of result of sale 727 

405 Another. Certificate of auctioneer of result of sale 727 

406 Registrai ’s certificate as to result of sale by tender 72s 

407 Kegistrar’s certificate as to result of sale by auction 72!> 

408 Orders accepting tenders 72t) 

409 Reference to counsel to advise as to sjiecial conditions of sale ... 73u 

410 Order that official receiver concur in assigiinient to purchaser .... 7.31 

411 Order that defendant company shall execute conveyance on 

payment of coats 731 

412 Order that trustees of deeds join in conveyance 731 

413 Order allowing claim ba coiniiiissioii on sale of property 732 

414 Order to forfeit dejKisit and resell 732 

416 Order withdrawing acceptance of tiuider 732 

416 Order discharging order to stop sale 733 

417 Vesting order after sale 733 

Cjiai'. L.\Xf. - I’ltOCEKDIXtiS IN NAMR OF COMPANY 

OH TUUSTKKK 735 

418 Suninions lor order that receiver take action to restrain infringe- 

ment of pateiil 7;^5 

419 Suiuinons ( hut reei-iver do jKiy deteiidant conipanv s costs of an 

action and oi op|xising a niot.ioii to rectify register of trade 

; 735 

420 Order giving liberty to bring action for specific performance ... 736 

421 Liberty to take proceedings to recover a debt 736 

422 Order to pay 25(1/, for costs 735 

423 Summons for vcccivei to paj company 150/. more to meet costs 

of action ot suit ordered 73g 

424 Affidavit as to jiavincnt of further funds to prosecute action 

■ against others 737 

426 Order on receiver to pay further money for costs of action 737 

426 Summons for liberty to defend action for negligence 737 

427 Affidavit by receiver in support 737 

428 Order giving receiver power to defend proceedings against 

eompany and to apjiear at public examination 738 

429 Liberty to liquidator and receiver to intervene in liquidation 

proi'eediiigs abroad __ 73g 

430 Liberty to take proceedings in France 733 

431 Order giving receiver liberty to oppose appeal 739 



TABU-: ()l t'HAI'l'KUS AXU FORMS. 


Fonn 

432 

433 

434 

435 

436 

437 

438 

439 

440 

441 

442 

443 

444 
443 

446 

447 

448 

449 

450 

451 

452 

453 

454 

455 

456 

457 

458 

459 

460 

461 

462 

463 

464 


zziii 


TAGF 

Chap. LXXII.— MISCELLANEOUS AUTHORITIES TO 

RECEIVER 740 


Summona for directions to receiver as to payment of rents, &c. ... 740 
Summons to pay interest on first mortgage and also ground rent. 740 

Liberty to pay interest on debentures 740 

Liberty to receiver to pay off prior mortgage 740 

Order giving receiver liberty to continue possession and employ 

travellers 741 

Orders giving receiver liberty to pay off first debenture holders ... 741 

Order to pay income tax out of funds in l!(nirt 741 

Order giving receiver liberty to imy rates 742 

Liberty to pay rent 743 

Order to pay mortgagee on execution of rclea.se of mortgage 743 

Liberty to repair 743 

Affidavit on summons for liberty to repair 744 

Order for repairs % 744 

Liberty to renew liconcos 745 

Liberty to arrange for offices, &e 745 

Summons for liberty to discontinue business, &c 745 

Order to discontinue business 74t> 

Liberty to grant lease 746 

I aberty for one of two receivers to draw cheques on joint account. 74(> 

Liberty to receiver to compromise claim 7-17 

Jiiberty to compromise action 747 

Liberty to settle claims for workmen’s eomiKuisatiori 74S 

Liberty for receivers to buy out some of the debenture holders .. 7 1.H 

Liberty to arrange for payment in foreign eiirreney 74!) 

Order for liquidator to pay moneys to credit of action without 

prejudice to his remuneration, &c 74!) 

Liberty’ to promote bill in Parliament, &c 75(1 

Liberty to receiver to take up a new lease 7.50 

Liberty to grant lease with allowance for repairs 751 

Receiver empowered to accept offer for purchaser of book debts, 

&c 751 


Order that receiver carry on business so as not to continue 

nuisance 751 

Liberty to pay off money borrowed by receiver 752 

Tenants to attorn 7.5;) 

Liberty to employ valuers 753 


Chap. LXXIII.— COJH'ROMISES 754 

465 Order empowering receiver to aceciit a compromise with a 

debtor ”.>4 

466 Liberty to receiver to compromise claims with vendor abroad ... 754 

467 Affidavit wdth a view to compromise 755 

468 Liberty to compromise claim for calls 755 



XXIV 


TABLE OF CHAPTERS AND J'ORMS. 


PAGE 

Chap. LXXIV.— SURRENDER OF LEASEHOLDS, &c.— 
Giving itp Posse.ssion of Pkoperty and 
Notice of Eooity of Redemi'Tion, &c 766 

Form 

469 Summons for liberty to give uj) tenancy 766 

470 Liberty to surrender lease '766 

471 liberty to close public-houses 766 

472 Summons by first mortenyees for jMissession 767 

473 Motion that receivers give up |)ossession to prior incumbrancer .... 767 

474 Heceiver in action to give up possession to receiver of first 

mortgagee 757 

475 Order giving first mortgagee jiossessioii 7.68 

476 Order for receiver to band over articles to third party who 

claims same 758 


CitAP. L.XXV.— I’OWJifiS OF A’JTORNEY 759 

477 Liberty to lif|uidafoi to exedite jiowcr of attorney 759 

478 Order empowering defendant eompany to exeente pover of 

nttorncN to lawyer m Paris 759 

479 Oriler indorsed on [Kiwer of at tornev 760 

480 Order giving liberty to emplo.t attorney to carry out sale 760 

481 Power of attorney referred to in last Form 760 


CiiAf. LXXVL— RECEIVERS’ ACCOUNTS 764 

482 Receiver’s account (()rd. L. r. lit) 767 

483 Abstract of receipts and jiavmeiits (sei t. 310) 767 

484 Allidavit as to receiver’s aeeoiint 768 

485 -Affidavit by receiver and manager as to iiayments for wages and 

.salaries 769 

486 -Affidavit where agent abroad and vouchers in foreign language ... 769 

487 -Affidavit of surct ies as to means 771 

488 Order (siieeial) ns to vouehing foreign expenditure and receiids ... 771 

489 Afast.er s or registrars eert ifieate* of passing rt'cei^'er’s and 

manager’s first aeeount 771 

490 ( 'ertifiente of passing of [tenHi] aeeount of receiver 772 

491 Registrar’s eerlifirnte of pn.ssing rew-i\'er’s first and final account 

and first aeeount of new receiver 773 

492 -Affidavit of receiver’s receipts since last aeeount 775 

493 -Another — when nothing received 775 

494 Summons for liberty- to atteiul taking of deceased receiver’s 

accounts 7-^0 

495 Order that receiver do pass final account and be discharged 776 



TABLK OK CHAl>TERS AND FORMS. 


XXV 


Chap. LXXVII.— RECEIVER’S INTERIM PAY-MENTS* '' '' 

INTO COURT IT! 

Form 

496 SurmnouB tor liberty for receiver to pay into Court money in hand.. 777 

497 Order, ditto 777 

498 Order on rct'eiver to pay in certified balance 77S 

499 Order giving recvivn- liberty to pay money into Court receiveel 

from mortgagors 77S 

500 tb'diT to pay money into Court as security for costs 778 

501 Declaration of receiver's lien on funds in Court for balance of 

account and costs 778 


CjiA}'. J.NXVUI.— llKxVirNKRATlOX OF KECEIVEK [AND 

-MANAUERJ 780 

502, 503, 504 Extract from certificate 781, 782 

505 Time account 782 

506 Another 783 

507 Statements of receiver.^ and inanagera with a view In dcler- 

inining remuneration 784 

508 Summons for payment of reei-iver’s remuneration 785 

509 Order for payment of remuneration out of assets 785 


Chap. LX\L\.— DISCHAUCINC RECEIVER 78fi 

510 Summons [or notice of motionj to discharge receiver, and ajijioint 

another 780 

511 Order to discharge and appoint anotlicr 787 

512 Order for discharge and to pay or be jiaid balances 788 

513 Order to di.scharge receiver without puasing any further aceoimt .. 788 
614 Receiver and manager to hand over jaissession to receiver lai 

behalf of prior lion debenture's 780 


Chap. LXXX.— TRANSFER OF DEIJENTCR !•; .VN’l) 

DEBENTURE STOCK ACTIONS 790 

516 Petition for transfer 792 

616 Notice of motion for transfer 792 

617 Order of Lord Chancellor for transfer of action 793 

518 Order for transfer of action 

519 Another 


Chap. LXXXI.— SECURITY FOR COSTS 794 

520 Summons for security for costs of counterclaim 795 

521 Order on same 

522 Summons that receiver to fwiy into Court wliere defendant 

company ordered to gdvp .security for eost.s 796 



XXvi TABLE OF CHAPTERS AND FORMS. 

TAOK 

Chap. LXXXII.— APPLICATIONS AND APPEALS BY 

THIRD PARTIES 797 

Form 

523 Summons for inquiry pro intereeae euo 799 

524 Summons by outsider for liberty to distrain 799 


Chap. LXXXIII.— STOP ORDERS 800 

525 Summons for stop order 802 

526 Affidavit in support of application for stop order 802 

627 & 528 Stop order on funds in Court 803 


Chap. LXXXIV.—MEETINTJS OF DEBENTI’RK HOLDERS. 804 
529 Order giving liberty to convene meeting of debenture holders ... 804 

630 Advertisement convening meeting of debenture holders 804 

631 Another 806 

632 Sanction of resolutions of debenture holders 806 

533 Order to add applicant as defendant, and to represent dissentient 

debenture holders; and to hold meetings of debenture holders 
to consider questions as to appointment of receiver and sending 
mission to America 806 


Chap. LXXXV.— TRUSTEES, VARIOUS ORDERS AS TO .. 807 
534 Liberly to trustees to take jxrssession and appoint attorney 

abroad 807 

635 Liberty for trustees for debenture holders to make various 

payments and consignments 807 

636 Liberty for trustees for debenture holdens to apj)oint agents to 

complete railway abroad and send them money 808 

637 Liberty to trustees to appeal 808 

538 Order to advertise for claims against trustees 809 

539 Approval of contract for lease 809 

640 Liberty to trustees to grant leases 809 

541 Summons by trustees for payment of their remuneration 810 

542 Order to tax and pay trustees’ costs 810 

643 Order appointing new trustees and making them plaintiffs in 

action and discharge receiver, &c 811 

644 Order that trustees shall not take possession 812 



TABLE OF CHAPTERS AND FORMS. 


axni 


r’V(.'K 

Chap. LXXXNI.— INTERIM DIVIDEND TO DEBEN- 
TURE AND DEBENTURE STOCK 
HOLDERS si;i 

Form 

545 Order giving liberty to pay a dividend to debenture holders ,sl3 

546 Order for payment of interim dividend S13 

547 Order giving liberty to pay coupons 

548 Order to pay interest on first debentures ,Sl4 

549 Order to pay principal due to first mortgage debenture holders ... S14 

550 Order for part pa^-ment of fir.st debenture holders Sib 

551 Order for payment of costs and income ta.v Slo 


Chap. LXXXVIT.— FURTHER CONSIDERATION Hlti 

552 Notice that cause has been set down for further consideration ... 

553 Summons for further consideration K3(> 

554 Further consideration; discharge receiver; tax and pay costs 

— apportion and divide balance 82d 

555 Another — where fund insufficient to pay debenture holders S22 

556 Certificate of apportionment S22 

557 Discharge of receiver — distribution of fund (insnfiieienl for pa v ■ 

inent in full) 823 

558 Order on further consideration where winding-np 82r( 

559 Taxation and payment of costs and apportionment h29 

660 Further consideration, order to vary masterV ecrtilicnle 83U 

561 Order to pay dividends to debenture holders S3lt 

662 Another — where share.s have been distributed in part payment 

of debentures ><31 

563 Foreclosure order 832 

664 Certificate of registrar in foreclosure action 833 

565 Book debts taken in part satisfaction of amo\int liue 834 


Chap. LXXXVIII.— ARR.\XCE.MENT.S s35 

666 Order to convene meetings (seheine of arrangement). Delienture.s 
of two companies 

567 Notice of meetings 

568 Form of proxy 

569 Order sanctioning scheme of arrangement 841 



xxviii TABLE OF CHAPTERS AND FORMS. 

PAGE 

Chap. LXXXIX— BANKING AND ADVANCE 

SECURITIES 843 

Form 

570 Agreement for deposit subject to bant’s usual clauses (set out) 

[applicable to land] 878 

571 Memorandum in 8ha|)e of letter 880 

572 Agreement for deposit, similar to Form 670, but applicable to 

registered shares, stocks, debentures, &c 880 

573 Affidavit for distringas 883 

574 Distringas notice armexed to affidavit 884 

575 Notice as to address 884 

576 Withdrawal notice 884 

577 Proposal for deposit in order to obtain overdraft 886 

578 PowM of attorney to execute mortgage 885 

579 Agreement for deposit of securities to bearer 880 

580 General deposit security 886 

581 Agrt'cinent for deposit of goods warrants 887 

582 Same for securities to secure loan of specified sum 888 

583 Another 880 

584 Advances on debentures iiayable on demand 891 

585 .Memorandum as to de{K)sit of debentures to secure current 

account 893 

586 .Another — where debentures put in trustees' names 894 

587 -Mortgage of uncalled <apital to secure a sum advanced by 

bank 896 

688 Another — mortgage of uncalled capital by way of continuing 

security 899 

689 tSi'curity for loan on debentures and charge on undertaking ... 900 

590 iSccurity of bank on bills and by deposit of debentures in blank... 903 

591 Mortgage of securities for jiresent and future advances 905 

502 Joint and several guarantee of bank overdraft 907 

593 Joint and several guarantta- (general clauses) 908 

694 Ix'tter on footing of above conditions 913 

595 Grdt'r for accounts wliere one guarantor has paid off whole 

overdraft, which exceeds the limit of the guarantee 914 

696 Gliurgc by suret y- 9I5 

597 1 jctter on above conditions 915 

598 Deed on indemnity from ciunpanv to directors and another for 

becoming sureties for company to bank 9I5 

599 Resolution approving deed of indemnity 918 



( xxix ) 


TABLE OF CASES. 


A. 

Aac>Air rvcK 

Aachener Disconto Gesellschaft. Ex parte, Blakeley, In re (1HS>2). 

9 Morr. B. R. 173 911 

Aaron’s Reefs v. Twiss, (1896) A. C. 273; 65 L. J. P. C. 54; 74 L. 3'. 

794; 44 W. R. Dig. 30 428, 429. 436. 438. 163 

Abbott (J. ’VV.) & Co., In re., Abbott v. J. W. Abbott & Co., W. N. 

(1913) 284; SOT. L. K. 13 : ■',(*6 

Abrahams (S.) & Sons, In re, (1902) I Ch. 695; 71 L. J. (’h. 307; 86 

L. T. 290; 50 W. R. 284; 18 T. L. B. 3.36 196 

Accles, In re., Hodgson v. Accles, W. N. (1902) 164 ; 51 W. R. 57; 18 

T. L. R. 786 88. 325 

Adam v. Newbigping (1888), L. R. 13 App. Cas. 308; .57 L. J. Ch. 1066; 

.59 L. T. 267; 37 W. R. 97 445 

Adams v. Claxton (1801), 6 Ves. Jun. 226 94 

Adelaide Electric Supply Co. v. Prudential A.ssuranoe Vo.. (1934) A. C. 

122; W. N. (1934) 3; 103 L. J. Ch. 85; 1.50 E, T. 281; 39 

Com. Cas. 119; 50 T. L. R. 147 28 

Ador, Ex parie, Browne and Wingrove. In re, (1891) 2 Q. B. 574; (il 

L. J. Q. B. 15; 65 L. T. 485; 40 W. R. 71; 8 Morr. B. R. 264; 

7 T. L. R. 747 

Addressograph, Ltd., In re. Backhouse v. Addressograph, Ltd., 

W. N. (1909) 260 

Agar V. Athenseura Life Assurance Society (1858), 3 C. B. N. S. 72n; 

27 L. J. C, P. 95; 30 L. T. (0. S.) 302 ; 6 W. R. 277 ; 4 Jur. K. S. 

211 

Agency Land and Finance Co. of Australia, In re, Bosanquet i'. The 

Company (1903), 20 T. L. R. 41 

Agra and Masterman’s Bank, In re, Asiatic Banking Corporation. 

£xparie(1867), L. R.2Ch.App.391; .36 L. J. Ch. 222; 16 L. T. 

162; 16W. R.414 

Agra Bank Claim (1872). See European Bank, In re. 

Agra Bank v. Barry (1874), L. R. 7 H. L. (E. & Ir. App.) 13 j, Ir. Rep.s. 

8 Eq. 325; 22 W. R. Dig. 150 

Agriculturist Cattle Insurance Co-, In re, Hughes, Ex parte (18(-), 

4 Ch. D. 34, n. (1876) 

Airedale Garage Co., W. N. (1932) 143; 48 T. L. R. 477; 101 L J. Ch. 

289 ; 30L.G.R.286; 90 J. P.312; 147L.T.372: (1933) 1 Ch. 64 . 68 



XKX 


TABLE OK CA.SES. 


Ako^Ajul FAQE 

Akerman. In re, Akerman v. Akermac, (1891) 3 Ch. 212; 61 L. J. Ch. 

34; 65 L. T. 194; 40 W. R. 12 654 

Alabama, New Orleans, Texas and Pacific Junction Rail. Co., In re, 
(1891) 1 Ch. 213; 60 L. J. Ch. 221; 64 L. T. 127; 39 W. R. Dig. 

49; 2 Meg. 377; 7 T. L. R. 171 835, 836 

Alcock, In re, Prescott v. Phipps (1883), 23 Ch. D. 372; 49 L. T. 240; 

.32 W. R. Dig. 137, 138 868 

.Aldrrson v. Maddison (1880), L. R. 5 Exch. D. 293; 49 L. J. Ex. 

SOI; 43 L. T. 349; 29 W. R. 106; (C. A.) (1881), 7 Q. B. D. 174; 

.TOL. J. Ex.466; 45L.T.334 ; 29W.R.566; 46 J. P.68; (H. L.) 
(1883), L. R. 8 App. Cas. 467; 62 L. J. Q. B. 737; 49 L. T. 303; 

31 W. R. 820; 47 J. P. 821 429 

Aldrich V. British Griffin Chilled Iron and Steel Co., (1904) 2 K. B. 

860; 74 L. J, K, B. 23; 91 L. T. 729; .53 W. R. 1 ; 21 T. L. R. 1 ... 


694, 795 

Alfred Melson & Co., In re, (1906) 1 Oh. 841; 75 L. J. Ch. 609; 94 

L. T. 641 ; 64 W. R. 468; 22 T. L. R. 500; 13 Mans. 190 611 

Alison, In re, Johnson v. Mounscy (1879), 11 Ch. D. 284; 40 L. T. 234; 

27 W. R. .537 496, 637 

Alloster (David), Ltd., In re. See David Allister, Ltd., In re. 

Allen, In re, Adcock v. Evans, (1896) 2 Ch. 345 ; 66 L. J. Ch. 760; 

75 L. T. 136; 44 W. R. 644 911 


Allen V. Lloyd, Lloyd, In re (1879), 12 (ffi. D. 447; 41 L. T. 171; 28 

W. R. 8 

Allen V. Norris, W. N. (1884) IIH 

Alliance Bank v. Bnxmi (18(H), 2 Dr. & Sm. 289; .34 L. J. Ch. 256; 

IIL. T. 332; 13 W. R. 127; 10 -lur. N. S. 1121 ! 

AUsop, In re, Whittaker v. Bamford, (1914) 1 Ch. 1; 83 L. J. Ch. 42; 

109 L. T, 641 ; 30 T. L. R. 18; ,58 Sol. J. 9 1 

Alman v. Opperl, (1901) 2 K. B. .576; 70 L. J. K. B. 745 ; 84 L. T. 


600 

662 

845 

93 


828; 49 W. R. Dig. 144; 17 T. L. R. 620 454 

Alpha Co., Ltd., In re, Ward v. Alpha Co., (1903) 1 Ch. 203; 72 L. J. 

Ch. 91; 87 L. T. 646; 51 W. R. 201; 10 Mans. 237 488, 513, 633 

Ames V. Birkenhead Docks (Trusk'es of) (1865), 20 Beav. 332; 24 
L. J. Ch. .540 ; 26 L. T. (O. S.) 121 ; 3 W. R. 381 ; 1 .lur. N. S. 

605, 797 

Anchor Case, WilUam’s Case (1860). See, Era Assurance Society, Re. 
Andrew v. Cooper, Bowden. In re (1890), 46 Ch. D. 444 - 69 L J Ch 

816; 38W. R.219 ’ ' ' ' 

Andrews «. Brown and Gregory, Brown and Gregory, Ltd., In re, 
(1904) 1 Ch. 627 ; 73 L. J. Ch. 430; 62 W, R. 412; 11 Mans. 218’ 
on appeal, (1904) 2 Ch. 448; 73L. J. Ch. 770; 11 Mans. 402 ...23,’ 210, 


277 579 

Andrews e. Mockford, (1896) 1 Q. B. 372. 378 ; 66 L. J. Q. B. 302 ■’ 

73 L. T. 726; 44 W. R. Dig. 30; 12 T. L. R. 139 463 

Andrews v. Weall, Weall, In re (1889). 42 Ch. D. 674 {and see Weall 

a-x nx 



TABLE OF CASES. 




Ang'Asb 

Angerstein, Ex parte, Angeretein, In re (1874), L. R. 9 Ch. App. 479- 

30 L. T. 446; 22 W. R. 581 ’ 

Anglesey (Marquis of), In re, Countess de Galve t>. Gardner, (1903) 2 
Ch. 727 ; 72 L. J. Ch. 782; 89 L. T. 584 ; 52 W. R. 124; 19 


PAQK 

86 


T. L. R. 719 


800 


Anglo-Americjan Exploration and Derelopment Co., In re, (1898) 1 Ch. 

100: 67 L. J. Ch. 45; 46 W. R. Dig. 31; 4 Maiuon, 389 488 

.4jiglo-Amerioan Telegraph Co., Simm v. See Simm v. Anglo- 
American Telegraph Co. 

Anglo-American Telegraph Co., Ltd. v. Spurling (1879), 5 Q. B. D. 188; 

49 L. J. Q. S. 392; 52 L. T. 37 (sub nom. Simm i>. Anglo-American 


Telegraph Co., Ltd.); 28 W. R. 290; 44 J. P. 280 212 

Anglo-Austrian Printing and Publishing Union, In re, Bradbourne e. 
Same, (1895) 2 Ch. 891; 65 L. J. Ch. 38; 73 L. T. 442 ; 44 VV. R. 

186; 2 Mans. 614; 12 T. L. R. 39 134 

Atiglo-Canadian Lands (1912), Ltd., In re. Park v. The Company, 

(1918) 2 Ch. 287; 87 L. .1. Ch. 592; 119 L. T. 366 90 

-liiglo-Danubian Steam Navigation and Colliery Co., In re (1875), L. R. 


20 Eq. 339; 44 L. J. Ch. 502 ; 33 L. T. 118; 23 W. R. 783 47, 61, 

117, 204 


Anglo-French Co-operative Society, Ltd., In re, Pelly, Ex parte (No. 2) 
(1884), 50 L. T. 754; 32 W. R. 748 683 


.tnglo-Oreek Steam Navigation and Trading Co., In re. See Caralli 
and Haggard’s Claim. 

Anglo-Italian Bank v. Davies (1878), 9 Ch. D. 275; 47 L. J. Ch. 833; 

39 L. T. 244 ; 27 W. R. 3 483 

Anglo-Maltese Hydraulic Dock Co., In re (1886), 54 L. J. Ch. 730; 52 

L. T. 841; 33 W. R. 662; 1 T. L. R. 392 60 

-Inglo- Oriental Carpet Manufacturing Co., In re., (1903) 1 Ch. 914; 

72 L. J. Ch. 468; 88 L. T. 391; 61 W. R. 634; 10 Mans. 207 .... 196 

Angus V. Clifford, (1891) 2 Ch. 449; 60 L. J. Ch. 443; 65 L. T. 274; 

39 W. R. 498; 7 T. L. R. 447 433 

Arauoo Co., In re (1898), 79 L. T. 336; 47 W. R. Dig. 29 66 

Arcedeckne, Re, 24 Ch. D. 709 911 

Argus Life Assurance Co., In re (1888), 39 Ch. D. 671; 58 L. J. Ch. 

166; 69 L. T. 689; 37 W. R. 216; 4 T. L. R. 746 163 

.Arkwright V. Newbold (1881), 17 Ch. D. 301, 322; 50 L. J. Ch. 372; 

44 L. T. 393; 29 W. R. 456 173, 430, 436, 453, 462, 466 

Arnison v. Smith (No. 2) (1889), 41 Ch. D. 98; 58 L. J. Ch. 645 ; 61 

L. T. 63; 37 W. R. 593 467 

Arnison v. Smith (No. 3) (1889), 41 Ch. D. 348, 372; 61 L. T. at p. 66; 


37 W. R. 739; 1 Meg. 388; 4 T. L. R. 767; 5 T. L. R. 413. ..133, 432, 

434, 442, 462, 464, 465 

Ashburton (Lord) v. Nocton, (1916) 1 Ch. 274; 84 L. J. Ch. 193; 111 

L. T. 896 ; 31 T. L. B. 122; 69 Sol. J. 146 483 

Ashbury Railway Carriage and Iron Co. v. Riche (1874), L. R. 9 Ex. 

224 ; 34L. J.Ex. 177; 3ZL.T.339: 23W.R.7; on appeal (1875), 

L. R. 7 H. L. (E. & Ir. App.) 663; 44 L. J. Ex. 185; 33 L. T. 450; 

24 W. R. 794 41, 128, 201 



XXXll 


TABLE OF CASE,S. 


Ash-Bad. 

Ashby, Warner & Co,, Ltd. v. Simmons, W. (1936) 212; 62 

T. L. R. 613; 155 L. T. 371 189 

Ashley and Smith, Ltd., In re, Ashley v. The Company, (1918) 2 Ch. 

378; 88 L. J. Ch. 7; 119 L. T. 674; 34 T. L. R. .585 683 

Ashton V. Corrigan (1871), L. R. 13 Eq. 76; 41 L. J. Ch. 96; 20 

W. R. Ch. Dig. 80 180 

Ashton V. Dalton (1846), 2 Coll. 565 ; 7 L. T. (0. S.) 109; 10 Jur. 451 ... 849 
Asiatic Banking Corporation, Ex parte. See Agra and Masterrnan’s 
Bank, In re (1867). 

Assets Realisation Co. v. Trustees, Executors and Securities Insurance 

Corporation (1895), 65 L. J. Ch. 74; 44 W. R. 126 84 

Athenaeum Life Assurance Society, In re (1858). See Eagle Insur- 
ance Co., Ex parte. 

Athenaeum Life Assurance Society v. Pooley (1868), 1 Oiff. 102; 28 
L. J. Ch. 119; 31 L. T. (O. S.) 70; 6 W. R. 435; 4 Jur. N. S. 371; 
on appeal (1858), 3 De G. & J. 294; 28 L. J. Ch. .at p. 127; 32 L. T. 


(0. S.) 247 ; 7 W. -R. 167 ; 5 Jur. N. S. 129 24 

Atkinson r. Newcastle and Gateshead Waterworks Co. (1877), 2 Ex. D. 

441 ; 46 L. J. Kxch. 775; 36 L. T. 761 ; 25 W. R. 794 457 

Atlantic and Pacific Fibre Co.. (1928) Ch. 836; W. N. (1928) 199; 44 

T. L. R. 702; 97 L. J. Ch. 369; 140 L. T. 18 859 

Att.-Gcn. V. Day (1817), 2 Madd. 246 500 

Att.-Gen. v. Latnplough (1878), 3 Ex. Div. 214; 47 L. J. Exch. 555; 

38 L. T. 87; 26 W. 11. 323 344 

Att.-Gen. r. Leicester Corporation (1844), 7 Beav. 176 135 

Att.-Gen, r. Liverpool Corporation, (1902) 1 K. B. 411 ; 71 L. ,T. K. B. 

195; 86 L. T. 300; .50 W. R. 328 231 

Att.-Gen. r. L. & N. W. Rail. Co., (1900) 1 Q. B. 78; 69 L. J. Q. B. 26; 

81 L. T. 649; 48 W. R. Dig. 1.59; 16 T. L. R. 30 458 

Att.-Gen. r. Regent’s Canal and Dock Co., (1904) 1 K. B. 263; 73 L. J. 

K. B. 50; 89 L. T. .599; 52 W. R. 211; 20 T. L. R. 92 231 

Attree v. Hawe (1878), 9 Ch. D. 337; 47 L. J. Ch. 157, 863; 26 W. R. 

871 8 

Attwood V. Miller, W. N. (1876) 11 578 

Auranco Co., In re. 79 L. T. 336 505 

Automatic Bottle Makers. Ltd., In re, Osborne v. Automatic Bottle 

Makers, Ltd., (1926) Ch. 412; 95 L. ,1. Ch. 185; 1.34 L. T. 517; 

70 Sol. J. 402 63 

Automatic Machines (Haydon and Urry’s Patents), Ltd., In re, W. N. 

(1902) 236 .■ 616 

Aylward v. Lewis, (1891) 2 Ch. 81; 64 L. T. 250 ; 39 W. R. 5.52 556 


B. 

Bacup (Corporation of) r. Smith (1890), 44 Ch. D. 395; 59 L. J. Ch. 518; 

38 W. R. 697 506' 

Badger, In re. Mansell r. Cobham (Viscount), (1905) 1 Ch. 568- 74 
L. J.Ch.327; 92L.T.230; 53 W. R. Dig. 91 ; 21 T. L. R. 280 ... 42 



TABLE OF CASES. 


XXXUl 


PAGE 

Baglehole, Exparte, Baglehole and Redgrave, In re (1812), 1 Rose, 432.. 850 
Bahia and San Francisco Rail. Co., In re (1868), 9 B. & S. 844; L. R. 

3 Q. B. Cases, 584 ; 37 L. J. Q. B. 176 ; 18 L. T. 467 ; 16 W. R. 

S62 36, 211, 278 

Bahin i'. Hughes (1886), 31 Ch. D. 390; 55 L. J. Ch. 472; 54 L. T. 188; 

34 W. K. 311; 2 T. L. R. 276 87 

Bade}' v. Barnes, (1894) 1 Ch. 25; 63 L. J. Ch. 73; 69 L. T. 542 ; 42 

W. R. 66; 7 R. 9 142. 144 

Bailey r. Marchioness Curzon, W. N. (1932) 143; (1932) 2 K. R. 

392; 48 T. L. R. 283; 101 L. J. K. B. 627; 147 L. T. 269 (C. A.) 564 
Baines v. Swainson (1863), 4 B. & S. 270; 32 L. J. Q. B. 281; 8 L. T. 

536; 11 W. R. 945 872, 873 

Bake V. French, (1907) 1 Ch. 428 ; 76 L. J. Ch. 299; 96 L. T. 496 564 

Baker v. Herts and Essex Waterworks Co., 41 Ch. D. 399 282 

Balkis Consolidated Co. r. Tomkinson, (1893) A. C. 396; 63 L. J. Q. B. 

134; 69 L. T. 598; 42 W. R. 204; 9 T. L. R. 597; I. R. 178; 37 

8ol. J. 729 (H. L.— E.) 211. 278 

Bankart v. Bowers (1866), L. R. 1 C. P. Cas. 484; 15 W. R. C. L. Dig. 

123 313 

Bank of Brazil, Ex park. See English Bank of the River Plate, In re. 
Batik of England v. Cutler, (1907) 1 K. B. 889; 76 L. J. K. B. 504; 90 

L. T. 636; 23 T. L. R. 374 134. 212 

Bank of England v. Vagliano Brothers, (1891) A. C. 107 ; 60 L. J. Q. B. 

145; 64 L. T. 353; 39 W. R. 657; 55 J. P. 676 870 

Bank of Hindustan, China and Ja}>aii, hi re (1865). Sre Higgs’ Case. 
Bank of Hindustan, China and Japan, In re (1805). See Los, Expnrte. 
Bank of Hindustan, China and Japan, In re (1865). See. Martin’s Case. 
Bank of Ireland v. Evans’ Charity Trustee in Ireland (1855), 5 H. L. C. 

(Clark) 389; 25 L. T. (0. S.) 272; 3 W. R. .573 124 

Bank of New South Wales v. Goulburn Valley Butter Co. Proprietory, 
Ltd., (1902) A. C. 543; 71 L. J. P. C. 112; 87 L. T. 88; 61 W. R. 

367; 18 T. L. R. 735 (P. C.) 857 

Bank of iScotland v. Morrison, (1911) S. C. 693 (No. 80), Court of Soss. ... 862 
Bank of South Australia v. Abrahams (1875), L. R. 6 P. C. 262; 44 L. .1. 

P. C. 76; 32 L. T. 277; 23 W. R. 668 54 

Bank of Syria, In re, Owen and Ashworth's Claim; Whitworth’s 
Claim, (1900) 2 Ch. 272; 69 L. J. Ch. 412; 83 L. T. 166; 48 
W. R. Dig. 35; on appeal, (1901) 1 Ch. 115; 70 L. J. Ch. 82; 83 

L. T. 547 ; 49 W. E. 100; 8 Mans. 105; 17 T. L. R. 84 130 

Bankes v. Jervis, (1903) 1 K. B. 649 ; 72 L. J. K. B. 267 ; 88 L. T. 20; 

51 W. R. 412; 19 T. L. R. 190 578 

Barber v. Houston (1885), L. R. 18 Ir. 475 495 

Barclay & Ck)., Ltd. r. Poole, (1907) 2 Ch. 284 ; 76 L. J. Ch. 488; 97 

L. T. 632 

Barker v. Ivimey. See Turner, In re. 

Barkworth v. Young (1856), 4 Drew. 1; 26 L. J. Ch. 153; 28 L. T. 

(0. S.) 199; 6 W. R. 156; 3 Jur. N. S. 34 848 

P. — D. ® 



XCTV 


TABLE OF CASES. 


Bar— B m ^aob 

Baxnby’s, Ltd., In re. Fallows v. Barnby’s, Ltd., W. N. (1899) 103 ... 681 
Barned’s Banking Co., In re, The Contract Corporation, Ex parte 
(1867), L. R. 3 Ch. App. 105; 37 L. J. Ch. 81; 17 L. T. 269; 16 

W. R. 193 123 

Barned’s Banking Co. In re, Kcllock’s Case (1868). See Kellock’s 
Case. 

Barned’s Banking Co., In re. Peel’s Case (1867). See, Peel’s Case. 

Barnes v. Addy (1874), L. R. 9 Ch. App. 244 ; 43 L. J. Ch. 513; 30 L. T. 

4; 22 W. R. 505 136 

Barney v. Joshua Stubbs, Ltd., Joshua Stubbs. Ltd., In re, (1891) 

1 Ch. 475; 60 L. J. Ch. 190; 64 L. T. 306; 39 W. R. 617; 7 

T. L. R. 220 501, .502. 512, 527 

Baroness Wenlock v. River Dee Co. (No. 1) (1883), 36 Ch. D. 675, n.; 
on appeal (1885), L. R. 10 App. Caa. 3.54; 54 L. ,1. Q. B. 577; 53 
L. T. 62; 33 W. R. Dig. 228; 49 J. P. 773; 1 T. L. K. 477 

(H. L.— E.) 128 

Barry v. Croskey (1861), 2 John. & Hem. 1 463 

Bartholomew’s Case. See Moore Bros. & Co., In re. 

Bartlett v. Holmes (1853), 13 C. B. 630; 1 C. L. R. 159; 22 L. J. C. P. 

182; 21 L. T. (0. S.) 104; 1 W. R. 334; 17 Jur. 858 286 

Bartlett v. Mayfair Property Co., Mayfair Property Co., In re, (1898) 

2 Ch. 28; 67 L. J. Ch. 337; 78 L. T. 302; 46 W. R. 465; 14 

T. L. R. 336; 5 Mans. 126 54 

Bartlett t>. Northumberland Avenue Hotel Co. (1885), 53 L. T. 611; 

34 W. R. 30; 1 T. L. R, 663 501 

Barton v. London & N. W. Rail. Co. (1888), 38 Ch. D. 144; 57 

L. J. Ch. 676 ; 59 L. T. 122; 36 W. R. 452; 4 T. L. R. 420 211 

Basye Consolidated Silver Mining Co., In re. See Dyett and Loutitt’s 
(!ase. 

Batemann. Hunt. (1904)2K. B. .530; 73 L. J. K. B. 782; 91 L.T.331; 

52 W. R. 609; 20 T. L. R. 628 209, n. 

Batten, Proffitt and Scot I r. Dartmouth Harbour Commissioners, (1890) 

45 Ch. D. 612; 59 L. J. Ch. 700; 62 L. T. 861 ; 38 W. R. 603 ...513, 818 
Batten v. Wedgwood (>jal and Iron Co. (1884), 28 Ch. D. 317; 64 

L. J. Ch. 686; 52 L. T. 212; 33 W. R. 303 86, 514, 556, 690. 781, 

786, 818 

Battison v. Hobson. (1896) 2 Ch. 403; 65 L. J. Ch. 695; 74 L. T. 689; 

44 W. R. 615 144 

Baxter v. Holdsworth, (1899) 1 Q. B. 266 ; 68 L. J. Q. B. 164; 79 L. T. 

434; 47 W. R. 179; 15 T. L. R. 84 (C. A.) 549 

Bayly, Ex parte. Hart. In re (1880), 16 Ch. D. 223; 43 L. T. 181; 29 

W. R. 28 208 

Bayly v. Went, W. N. (1884) 197; 61 L. T. 764 470, 611 

Beattie v. Ebury (Lord) (1872), L. R. 7 Ch. App. 777; 41 L. J. Ch. 804; 

27 L. T. 398; 20 W. R. 994; on appeal (1874), L. R. 7 H. L. (E. 

&Ir. App.) 102; 44L.J.Ch.20; 30L.T. 681; 22 W. R. 897 ...428, 429 



TABLE OF CASES. 


zzzv 


Bee — Big rAon 

Bechnanaland Exploration Co. v. London Trading Bank, (1898) 2 Q. B. 

658; 67 L. J. Q. B. 986; 79 L. T. 270; 47 W. R. Dig. 29; 14 

T. L. R. 687 ; 3 Com. Cas. 286 32, 148, 209, 286, 287, 907 

Becker v. Riebold, 30 T. L. R. 142 463 

Beckett & Co. v. Addyman (1882), 9 Q. B. D. 783; 51 L. J. Q. B. 597; 

31 W. R. Dig. 161, 162 909 

Beddall v. Maitland (1881), 17 Ch. D. 174; 60 L. J. Ch. 401; 44 L. T. 

248; 29 W. R. 484 678 

Bedford (Duke of) v. Ellis, (1901) A. C. 1; 70 L. J. Ch. 102; 83 L. T. 

686; 49 W. R. Dig. 145; 17 T. L. R. 139 664 

Beeton&Co., Ltd., /nre, (1913)2Ch.279; 82 L. J. Ch. 464; 108 L. T. 

918; 57 Sol. J. 626 683 

Belehier, Ex parte, Parson.s, Ex parte (1764), Ambler, 218 93, 94 

Belfast Banking Co. v. Stanley (1867), 1 Ir. Reps. (C. L.) 693 911 

Bellairs v. Tucker (1884), 13 Q. B. D. 562 ; 33 W. R. Dig. 137 429, 

447, 462 

Bellam}' and Metropolitan Board of Works, In re (1883), 24 Ch. D. 387 ; 

52 L. .1. Ch. 870; 48 L. T. 801 ; 31 W. R. 900 341 

Bellamy v. Brickenden (1861), 2 John, and Hem. 137 879 

Belsize Motor Supply Co. v. Cox, (1914) 1 K. B. 244; 83 L. J. K. B. 261 ; 

110 L. T. 161 875 

Benjamin Cope & Sons, In re, Marshall v. Benjamin Cope & Sons, (1914) 

1 Ch. 800 ; 83 L. J. Ch. 699; 110 L. T. 905 ; 58 Sol. J. 432. ..22, 63, 276 
Bemiett v. Brumfitt (1867), 3 C. P. Cas. 28, 31; 37 L. J. C. P. 25; 17 

L. T. 213; 16 W. R. 131 219 

Bennett v. Cooper (1845 — 46), 9 Beav. 252; 15 L. J. Ch. 315; 7 L. T. 

(0. S.) 299; lOJur. 607 846 

Brent's Brewery Co. v. Dykes (1909), 100 L. T. 476; 73 J. P. 227; 26 

T. L. R. 347; 53 Sol. J. 302 336 

Bentinck v. Loudon Joint Stock Bank, (1893) 2 Ch. 120; 62 L. J. Ch. 

358; 68 L. T. 315; 42 W. R. 140; 3 R. 120; 9 T. L. R. 262 ... 147, 

213, 861 

Bentley & Co. v. Black (1893), 9 T. L. R. 580 429, 435 

Bentley’s Yorkshire Breweries, Ltd., In re, (1909) 2 Ch. 609 ; 78 L. J. 

Ch. 704; 101 L. T. 488; 53 Sol. J. 715 336 

Bernard v. Davies (1862), 32 L. J. Ch. 41 ; 7 L. T. (N. S.) 372; 11 W. R. 

48; 9 Jur. N. S. 34 475 

Berry v. Halifax Commercial Banking Co., (1901) 1 Ch. 188; 70 

L. J. Ch. 85; 83 L. T. 665; 49 W. R. 164 8.'-.7, 881 

Bessemer Steel and Ordnance Co., In re (1875), 1 Ch. D. 251 ; 33 L. T. 

631; 24 W. R. 94 «36 

BiggerstaS v. Rowatt’s Wharf, Howard v. Same, (1896) 2 Ch. 93; 65 

L. J. Ch. 536 ; 74 L. T. 473; 44 W. R. 536 67, 127, 130 

Biggs t>. Hoddinott, (1898) 2 Ch. 307; 67 L. J. Ch. 540 ; 79 L. T. 201; 

47 W. R. 84; 14 T. L. R. 504 117 

Bignell, In re, Bignell v. Chapman, (1892) 1 Ch. 59; 61 L. J. Cb. 334; 

66 L. T. 36; 40 W. R. 305 


780 



xxxvi 


TABLE OF CA8ES 


Bln— Blo PAOr: 

Binney v. Ince Hall Coal and Cannel Co. (1866), 35 L. J. Ch. 363; 14 

L. T. 392; 14 W. R. Ch. Dig. 24 23, 277 

Bird V. Harris (1880), 43 L. T. 434 ; 29 W. R. 45 644 

Birkbeck Permanent Benefit Building Society, In re (and see Sinclair 
V. Brougham (H. L.)), (1912) 2 Ch. 183; 81 L. J. Ch. 769; 106 

L. T. 968; 28 T. L. R. 451 806 

Birkbeck Permanent Benefit Building Society, Ltd., In re, OflBcial 
Receiver u. Licenses Insurance Corporation, (1913) 2 Ch. 34; 82 
L. J. Ch. 386; 108 L. T. 664 ; 67 Sol. J. 5.59; (1913), W. C. & I. 

Rep. 566 313 

Birmingham Brewing, Malting, &c., Co., In re (1883), 62 L. J. Ch. 358; 

48 L. T, 632; 31 W. R. 415 766 

Birnam Wood, The, (1907) P. 1 ; 76 L. J. P. D. & A. 1 ; 96 L. T. 140; 

23 T. L. R. 68; 10 Asp. M. C. 25 146, 153 

Bishop (E.) & Sons, Ltd., In re, (1!MK») 2 Ch. 254 ; 69 L. J. Ch. 613; 82 

L. T. 766; 48 W. R. Dig. 43; 7 Mans. 342 509 

Bissell V. Ariel Motors (1906). Ltd. and Walker (1910), 27 T. L. R. 73... 282, 


471, 781 

Bissill V. Bradford, &c. Tramways Co., W. N. (1891) 51 499 

Black V. Williams, (1896) 1 Ch. 408; 64 L. J. Ch. 137; 43 W. R. 346; 

2 Mans. 86; 11 T. L. R. 77 ’ 145 

Blackburn and District Benefit Building Society r. Cunliffe, Brooks 

& Co. (No. 1) (1882), 22 Ch. D. 61 ; .52 L. ,1. Ch. 92; 48 L. T. 33; 

31 W, R. 98; on appeal (1884). L. R. 9 App. Cas. 857; 54 L. J. Ch. 

376; 62 L. T. 225; 33 W. R. 309 202 

Blackburn, Low & Co. v. Vigors (1887), L. R. 12 App. Cas. 631; 57 " 

L. J. Q. B. 114; 67 L. T. 730; 36 W. R. 449 ; 6 Asp. M. C. 216; 

3 T. L. R. 837 163 

Blackford v. Davis (1869), L. R. 4 Ch. App. 304; 20 L. T. 199; 17 W. R. 

879 

Blake’s Case, Life Association of England, Ltd., Re ( 1 866), 34 Beav. 639 ; 

34 L. ,1. Ch. 278; 12L.T.43; 13W.R.486; 11 Jur. N. S. 359 ... 432 
Blake r. White (1835), 1 Y. & C. Exch. in Eq. 420 ; 4 L. J. (N. S.) 

Ex. in Eq. 48 910 

Blakeley, In re, Aachener Disconto Gesellschaft, Ex parte (1892) 9 
Morr. B. R. 173 


Corporation, 

Blakely, In re. Sec Harvey, Ex parte, 

Blaker i-. H^ts and Essex Waterworks Co. (1889), 41 Ch. D. 399; 58 
RJ.Ch.49/; bOL.T.776; 37W.R.601: lMeg.217; 6T.L.R. 

Blaksrey. Re.'23Ch. D"i>49Z'.Z”^^^^^^^^^^^^ 882 

kS/S. n'I. « ■ ‘ i- s. 



TABL£ OF CASES. 


XXVll 


Boft — Boy PAOB 

Boaler i’. Mayor (1866), 19 C. B. N. S. 76; 34 L. J. C. P. 230; 12 L. T. 

457; 13 W. R. 776; 11 Jur. N. S. 666 911 

Bolland v. Bygrave (1825), Ryan & Moo. 271 860 

Bolton r. Buckenham, (1891) 1 Q. B. 278; 60 L. J. Q. B. 261; 64 L. T. 

278; 39 W. R. 293 (C. A.) 910 

Bolton V. Salmon, (1891) 2 Ch. 48; 60 L. J. Ch. 239; 64 L. T. 222; 

39 W. R. 589 910 

Bompas v. King (1886), 33 Ch. D. 279; 56 L. J. Ch. 202; 65 L. T. 190; 

35 W. R. Dig. 134; 2 T. L. R. 661 476, 879 

Bonham v. Newcomb ( 1684), 1 Vern. 231 (232) 486 

Bonser v. Cox (1841), 4 Beav. 379; 10 L. J. Ch. (N. S.) 396; on report 
of Master prior to appeal (1843), 6 Beav. 110; and on appeal 

(1844), 13 L. J, Ch. 260 908 

Bonzi t'. Stewart (1842), 4 Man. & Gr. 295; 5 Scott’s N. R. 1 ; 11 L. J. 

C. P. 228 876 

Bootle Cold Storage and Ice Co., In re, W. N. (1901) 64; 110 L. T. 

Newsp. 447 192 

Borax Co., In re, Foster v. Borax Co. (No. 1), (1899) 2 Ch. J30; 68 
L. J. Ch. 410; 80 L. T. 461; 47 W. R. Dig. 29; on appeal (1899), 

80 L. T. 637 66, 496 

Borax Co., In re, Foster e. Borax Co. (No. 2), (1901) 1 Ch. 326; 70 

L. J. Ch. 162; 83 L. T. 638 ; 49 W. R. 212; 17 T. J.. B. 169 66 

Borough of Hackney Newspaper Co., In re (1876), 3 (.'b. 1). 669 198 

Borough of Portsmouth Tramways (Kingston, Fratton and Southsea) 

Co., In re, (1892) 2 Ch. 362 ; 61 L. J. Ch. 462; 66 L. T. 671; 4(» 

W. R. 553; 8 T. L. R. 516 485, 487, ,509, 610. 632 

Bourne r. Swan and Edgar, Ltd., Bourne’s Trade-Marks, Jn re, (1903) 

1 Ch. 211; 72 L. J. Ch. 168; 87 L. T. 589; 51 W. R. 213; 19 
T. L. R. 59 819 


Bounsot V. Savage (1866), L. R. 2 Eq. 134; 36 L. ,1. Ch. 627; 14 L. T. 

299; 14 W. R. 665 103 

Bovill V. Endle, (1896) 1 Ch. 648 ; 66 L. J. Ch. .542; 44 W. R. ,523 ... 121, 

287, 858 

Bowden, In re, Andrew v. Cooper (1890), 45 Ch. D. 444; 59 L. J. Ch. 

815; 39 W. R. 219 97 

Bowen v. Brecon and Merthyr Tydvil Junction Rail. Co., Howell, 

Ex parte (1867), L. R. 3 Eq. 541; 36 L. .1. Cb. 344; 16 L. T. 6; 

15 W. R. 482 1.38, 484 


Bower v. Foreign and Colonial Gas Co., W. N. (1877) 222 56 

Bower v. Marris (1841), 1 Cr. & Ph. 361; 10 L. J. (N. S.) Ch. ,3.56 856 

Bowes, In re, Strathmore (Earl of) v. Vane (1886), 33 Ch. 1). .586; 5(i 
L. J. Ch. 143; 55 L. T. 260; 36 W. R. 166 860 


Bowker V. Burdekin (1843), 11 Mees. & Weis. 128; 12 L. J. (N. S.) 

Ex. 329 

Bowyer v. Pawson (1881), 6 Q. B. D. 640; 60 L. J. Q. B. 495; 29 W. R. 

664 

Boyle V. Bettws Llanwit Colliery Co. (1876), 2 Ch. D. 726; 4.5 L. ,1. Ch, 
748; 34L.T. 844 ; 24 W. R. Dig. 70 



xxxvm 


TABLE OF CASES. 


Boy— Brl page 

Boynton (A.), Ltd., In re, HofFmann v. The Company, (1910) 1 Ch. 

619; 79L. J. Ch.247; 102L.T.273; 26T. L. R. 294; 17 Mans. 

36; 64 Sol. J. 308 149, 690 

Brace v. Duchess of Marlborough (1728), 2 P. Wms. 490 144 

Bradford Banking Co. v. Briggs (Henry), Son & Co. (1886), L. R. 12 
App. Cae. 29; 66 L. J. Ch. 364; 56 L. T. 62; 36 W. R. 621; 3 

T. L. R. 170 23, 147 

Bradley v. Carritt, (1903) A. C. 253; 72 L. J. K. B. 471 ; 88 L. T. 633; 

51 W. R. 636; 19 T. L. E. 466 (H. L.— E.) 118, 902 

Brandao v. Barnett (1846), 12 Cl. & Fin. 787; 3 C. B. 619 859, 860 

Brandt’s (William) Sons & Co. v. Dunlop Rubber Co., (1905) A. C. 464; 

74 L. J. K. B. 898; 93 L. T. 495 ; 64 W. R. Dig. 7; 21 T. L. R. 710 

147, 209, n. 

Braunstein and Marjolaine, Ltd., In re, Philipson v. The Company, 

W. N. (1914) 336; 112 L. T. 25; 58 Sol. J. 766 497 

Brewer v. Square, (1892) 2 Ch. Ill; 61 L. J. Ch. 616; 66 L. T. 486; 

40 W. R. 378 711 

Brewery Assets Corporation, In re. See Truman’s Case. 

Briggs, Ex parte, Hop and Malt Exchange and Warehouse Co., In re 
(1866), 36 Beav. 273; L. R. 1 Eq. 483; 35 L. J. Ch. 320; 14 

L. T. 39; 14 W. R. Ch. Dig. 67; 12 Jnr. N. S. 322 443 

Briiiley v. Lynton and Lynmouth Hotel, &c. Co., W. N. (1895) 53 686 

Brintoris, Ltd. v. Turvey, (1905) A. C. 230; 74 L. ,1. K. B. 474; 92 

L. T. 578; 53 W. R. 641 ; 21 T. L. R. 444 ’ 193 

Bristol Collieries Co., lie, Williams v. The Company (1909), 64 Sol. J. 

^ 817 

Bristol United Breweries v. Abbot, (1908) 1 Ch. 279; 77 L. J. Ch. 136- 
98 L. T. 22; 24 T. L. R. 91; 15 Mans. 82 49^ 

British America Nickel Corporation, (1927) A. C. 369- 43 T L R 196' 

136 L. T. 616; 96 L. J. P. C. 67 ’ 162 

British Burniah Land Co., In re (1888), 4 T. L. R. 631 !...!!!.!! 443 

British Burinah Lead Co., In re, Vickers, Ex paHe, W. N. (18871 101 • 

56 L. T. 816: 36 W. K. Dig. 44 447 

British Consolidated Oil Corporation, In re, HoweU v. The Company' 

(1919) 2 Ch. 81; 88 L. J. Ch. 260; 120L.T.666; 36T.L.R.337- 
63 Sol. J. 431 ’ 

British Equitable Bond and Mortgage Corporation, Ltd., In re, (1910) 

P f t. V r.' ? 1’ Mans. 177 612 

British h uher s Earth Co., Ltd.. re, Gibbs .. The Company (1901). 

. . ' ' ' 0g2 

British Guardian Life Assurance Co., In re (1880), 14 Ch. D. 336 - 49 

L. J. Ch. 446 ; 28 W. R. 945 ’ ,04 

British Guiana Bank a. British Guiana Ice Co. (Official as 

Liquidator of) (1911), 104 L. T. 764; 27 T. L. R. 464 8*7 

Britidi India St^ni Navigation Co. ti. Commissioners ".if ' In'lMd 

’ '*■ «■ »• T 3“° 

3, 4, 6, 20, 233 



TABLE OF CASES. 


XXXIZ 


Brl— Bro 




British Linen Co. v. South American and Mexican Co., (1894) 1 Ch. 

108; 10 T. L. R. 13, 48 499^ 501 

British Murac Rubber Syndicate v. The Alperton Rubber Co., (1916) 

2 Ch. 186; 84 L. J. Ch. 666; 113 L. T. 373; 31 T. L. R. 391; 69 
Sol. J. 494 424 


British Oil and Cake Mills v. Inland Revenue Commissioners (1902), 

66 J. P. 438; on appeal, (1903) 1 K. B. 689; 72 L. J. K. B. 312; 

88 L. T. 526; 51 W. R. 388; 67 J. P. 146; 19 T. L. R. 262 234 

British Power Traction and Lighting Co., In re. (No. 1), Halifax Joint 
Stock Banking Co. v. The Company, (1906) 1 Ch. 497; 75 L. J. Ch. 

248; 94L. T.479; 54W. R.387; 22T. L. R.268; 13 Alans. 74 ... 

149, 690 


British Power Traction and Lighting Co., In re (No. 2), Halifax Joint 
Stock Banking Co. v. The Company, (1907) 1 Ch. 528; 76 L. J. 

Ch. 423; 97 L. T. 198; 14 Mans. 149 506, 600 

British Power Traction and Lighting Co., In re (No. 3), Halifax Joint 
Stock Banking Co. v. The British Power, &c. Co., (1910) 2 Ch. 470; 

79 L. J. Ch. 666; 103 L. T. 451; 64 Sol. J. 749 86, 596, 664, 781 

British Red Cross Balkan Fund, In re, British Red Cross Society v. 
Johnson, (1914) 2 Ch. 419; 84 L. J. Ch. 79; 30 T. L. 11. 662; 68 


Sol. J. 755 


149 


British South Africa Co. v. De Beers Consolidated Minos, (1910) 1 
Ch.354; 79L. J.Ch.345; 102L.T.96; 26T. L. R. 285; 17iMans. 

19(1; 64 Sol. J. 289, 301 ; affirmed on apjieal, (1910) 2 Ch. 502; 8(1 
L. J. Ch. 65; 103 L. T. 4; 26 T. L. R. 691; 54 Sol. J. 648. 679; 
reversed by House of Lords, (1912) A. C. 52; 81 J... J. Ch. 137; 105 

L. T. 683; 28 T. L. R. 114; 56 Sol. J. 134, 175 59, 118 

British Thomson-Houston Co. v. Federated European Bank, (1932) 

2 K. B. 176; 147 L. T. 345; 101 L. J. K. B. 690 131 

Briton Medical and General Life Association, In re (1888), 39 Ch. 1). 

61; 57L. J. Ch. 874; 59L.T. 134; 37\V. R. 52; 4'!’. L. K. 531 ... 791 
Broad's Patent Night Light Co., Fowler v. See Fowler v. Broad's 
Patent Night Light Co. 

Broken Hill Proprietary Co. 1;. Latham, W. N. (1932) 195 ; 48 T. L. R. 

630; W. N. (1933) 12; (1933) 1 Ch. 373 ; 49 T. L. R. 137 ...28, 284 
Brookes v. Hanson, (1906) 2 Ch. 129; 76 L. J. Ch. 450 ; 94 L. T. 728; 

54 W. R. 502; 22 T. L. R. 476; 13 Mans. 172 172, 434, 438, 458 

Broome v. Speak, (1903) 1 Ch. 686 ; 72 L. J. Ch. 251; 88 L. T. 680; 

51 W. R. 258; 19 T. L. R. 187; 10 Mans. 38; affirmed on appeal 
(sub nom. Shepheard v. Broome), (1904) A. C. 342 ; 73 L. J. Ch. 

608 ; 91L.T. 178; 53W.R.111; 20T.L.R.540; 11 Maas. 283... 

463, 461 


Brown and Gregory, Ltd., In re, Shepheard v. Brown and Gregory, 
Ltd., Andrews e. Same, (1904) 1 Ch. 627 ; 73 L. J. Ch. 430 ; 62 
W. R. 412; 11 Mans. 218; on appeal, (1904) 2 Ch. 448 ; 73 L. J. 

Ch. 770; 11 Mans. 402 23, 210, 277, 579 

Brown, £!z i>arte, Kent County Gas Co., In re (1906), 95 L. T. 756 ... 436 



xl 


TABLE OF CASES. 


Bro— Bar *’^0® 

Krowu V. Cole (1846), 14 Sim. 427; 14 L. J. Ch. 167 119, 287 

Brown V. Haig, (1906) 2 Ch. 379; 74 L. J. Ch. 691; 93 L. T. 99; 64 

W. R. 26 547 

Brown V. Inland Revenue Commissioners (1900), 84 L. T. 71; 49 

W. R. Dig. 81, 82; 17 T. L. R. 177 225 

Brown, Shipley & Co. v. Commissioners of Inland Revenue, (1895) 

2 Q. B. 598; 64 L. J. M. C. 241 ; 73 L. T. 377; 44 W. R. Dig. 78; 

14 R. 661 ; 11 T. L. R. 585 225. 232, 878 

Browne and Wingrovo, In re, Ador, Ex parte (1881), 2 Q. B. 574; 61 
L. J. Q. B. 16; 65 L. T. 486; 40 W. R. 71 ; 8 Morr. B. K. 264; 

7 T. L. B. 747 614 

Browne v. CaTr (1831), 7 Bing. .608; 9 L. J. (O. S.) 144 313 

Browne «. Lockhart (1840), 10 Sim. 420; 9L. J.Ch.167; 4.Jur. 167... 858 

Browne v. Ryan (1). (UK)]) 2 1. R. (Q. B. D.) 0.63, 671 118 

Brownlie v. Campbell (1880), L. R. 5 App. Cas. 925, 9.60 436, 438 

Bruce v. Hunter (1813), 3 Camp. 467 858 

Brunton’s Claim, Hercules Insurance Co., Jn re. (1874), L. R. 19 Eq. 

302; 44 L. ,1. Ch. 460; 31 L. T. 747; 23 W. R. 286 210 

Brunton v. Electrical Engineering Corjxiration. (1892) I Ch. 434; 61 

L. J. Ch. 2.66; 66 L. T. 746; 4(» W. R. Dig. 33; 8 T. L. K. 1.68 ...21, 71 


Bryon u. Metropolitan Saloon Omnibus Co. (18.68). 3 De (i. & .J. 123; 

27 L. J. Ch. 086; 31 L. T. (<». S.) 295 ; 6 W. R. 817; 4 .Jur. N. S. 

1262 476 

Ruckham e. Trustees of Town and Harbour of Whitehaven (1880), .65 

L. T. 694; 3 T. L. R. 101 750 

Buenos Ayres Port and City Tramways Co.. Ltd., Jn rc. United 
States Debenture Corjioration v. The Company (1920), 89 L. J. Ch. 

.697; 123 L. T. 748; 64 Sol. J. 667 162 

Buenos Ayres Water Siqiply and Drainage Co., lie (1892), 66 L. T. 408; 

40 W. K. Dig. 62, .63 836 

Bull r. Hutchens (1863), 32 Beav. 615; 8 L. T. 716; 11 W. R. 860; 

9 ,lur. N. S. 9.64; 2 N. R. 306 148 

Bullcr V. tVips (1704), 6 Mod. 29 (Case 36) 31 

Biirgis r. Constantine, (1908) 2 K. B. 484; 77 L. J. K. B. 1045 ; 99 

L. T. 490; 24 T. L, R. 682; 13 trom. Cas. 299 146 

Burkitl, In re. See Netti(>8hip. Ex parte. 

Burland v. Earle, (1902) A. C. 83; 71 L. J. P. C. 1; 85 L. T. 563; 

50 W. R. 241; 9 Mans. 17; 18 T. L. R. 41 164, 217 

Burnham r. Atlantic and Pacific, &o. Co., W. N. (1928) 199; (1928) Ch. 

836; 44 T. L. R. 702; 97 L. J. Ch. 369; 140 L. T. 18 274 

Burns r. Siemens Bros. Dvnamo W'orks. Ltd. (No. 2), (1919) 1 Ch. 225; 

88 L. J. Ch. 21 ; 120 L. T. 211 ; 3.6 T. L. R. 83 95 

Burradon and Coxlodge Coal Co., Ee, W. N. (1929) 16 586 

Burt e. British Nation Life Assurance Association (1859), 4 De G. & J. 


158,174; 33L. T.(0.S.)191; 7W.R.517; 5 Jur. N. S. 61 2... 488, 532 
Burt. Boulton and Hiivward r. Bull, (1895) 1 Q. B. 276; 64 L. J. Q. B. 

232; 71L. T. 810; 43 W. R. 180; 2 Mans. 94; 11 T. L. R. 90 ... 

471, 506 



'l AliLE OF CASES. 


xU 

Bur — Cup Page 

Burton f. Gray (1873), L. R. 8 Ch. App. 932 ; 43 L. J. Ch. 229 ; 22 

W. R. Dig. 98 850 

Butler, Ex parte, Willis, Re (1857), 28 L. T. (O. S.) 375 683 

Butt V. Wright, Maddock, In re. (1899) 2 Ch. 688; 68 L. J. Ch. 656; 

81 L. T. 320 ; 47 W. R. 684 86 

Buxton V. Buxton (1835), 1 My. & Craig, 80 96 


C. 

Cachar Co., In re. Sec Lawrence’s Case. 

Caekett v. Keswick, (1902) 2 Ch. 4.56; 71 L. J. Ch. 641; 87 L. T. 11; 

51 W. R. 69; 18 T. L. R. (>60; 9 Mans. 388 173. 461 

Cadogan and Hans Place Estate (Xo. 2), Ltd., Graham r. Same, W. N. 

(1906) 112 489, 532, 548, 562, 560, 616 

Cahn and Mayer v. Pockett’s Bristol Channel Steam Packet Co., (1899) 
1Q.B.643 ; 68L.J.Q. B.515; 80L.T.269; 47 W.R.422: SAsp. 

M. C. 516; 15 T. L. R. 247 (C. A.) 871, 872, 876 

Cairney r. Back, (19t(6) 2 K. B. 746; 75 L. J. K. B. 1014; 96 L. T. Ill ; 

14 Mans. 58; 22 T. L. H. 776 64, 683 

Calgary and Medicine Hat Land (k).. Pigeon r. The Company, (1908) 

2 Ch. (i.52; 78 L. .1. Ch. 97; 99 L. T. 706 325, 488 

Callender r. Paper Manufacturing Co., unreported (see Ann. I’r., 1918, 

p. 2304) .513 

Calthorpe v. Trcchmanti, Macleay v. Tail, (19<KI) A. (!. 24; 75 L. .7. Ch. 

90; 94 L. T, 68; 54 W. T. 365 ; 22 T. L. K. 149; 13 Mans. 24 .. 173 

Calton V. Bragg (1812), 15 East, 223 868 

Calvert v. Gordon (1828), 1 Man. & Ry. 497; 7 Barn. & (k. 809 ; 6 
L. J. (0. S.) K. B, 187; (prort'cdiags in arrest of judgment) (1828), 

3 Man, & Ry. 124; 7 L. .1. (O. S.) K. B. 77 909 

Cambefort & Co, r. Chapman (1887), 19 Q. B. D. 229 ; 56 L. Q. B. 

639; 67 L. T, 625; 35 W. R. 838; 51 J. P. 455 ; 3 T. L. K. 738 ... 913 
Campbell’s Case, Corapagnie 06n^rale de Beilegardc, In re (1876), 4 

Ch. D. 470; 35 L. T. 900 ; 25 W. U. 299 117, 204, 217 

Campbell v. Compagnie GeniSrale de Beilegardc, Corapagnie G6n6rale, 

&c.. In re (1876), 2 Ch. D. 181; 45 L. J. Ch. 386; 34 L. T. .54; 

24 W. R. 673 487 

Campbell v. Fleming (1834), 1 Ad, & El. 40; 3 L. J. (N. S.) K. B. 

136 445 

Cann r. Cann (1884), 61 L. T. 770; 33 W. R. 40 94 

Capel V. Butler (1826), 2 Sim. & St. 457; 4 L. .1. (0. S.) Ch. 69 911 

Cajwl & Co. r. Sims’ Ships’ Composition Co., W. X. (1888) 97; 57 L. J. 

Ch.713; 58L.T.807 ; 36W.R.689; 4T.L. R. 458 ..173, 432, 441, 446 
Capell V. W’inter, (1907) 2 Ch. 376; 76 L. J. Ch, 496 ; 97 L. T. 207; 23 

T. L. R. 618 143 

Capital Fire Insurance Association, In re (1883), 24 Ch. D. 408 ; 63 
L. J. Ch. 71; 49 L. T. 697; 32 W. R. 260 60 



xlii 


TABLE OF CASES. 


Car — Ctaa paob 

Cardifi Workmen’s Cottage Co., In re, (1906) 2 Ch. 627 ; 76 L. J. Ch. 

769; 96 L, T, 669; 13 Mans. 382; 22 T. L. B. 799 196, 196 

Cargill V. Bower (1878), 10 Ch. D. 602; 47 L. J. Ch. 649; 38 L. T. 

779; 26 W. E. 716 462 

Carlill V. CarboUc Smoke BaU Co.. (1893) 1 Q. B. 256; 62 L. J. Q. B. 

267; 67 L. T. 837 ; 41 W. R. 210; 67 J. P. 325; 9 T. L. R. 124; 

4 R. 176 846 

Carling, Ex parte, London and Leeds Bank, In re (1887), 66 L. J. Ch. 

321 ; 56 L. T. 115; 35 W. R. 344; 3 T. L. R. 349 432, 442, 464 

Carlisle and Cumberland Banking Co. v. Bragg, (1911) 1 K. B. 489; 

80 L. J. K. B. 472; 104 L. T. 121 314, 909 

Carnforth Hscmatite Iron Co., Ex parte, Phoenix Bessemer Steel Co., 

In re (1876), 4 Ch.D. 108; 46L. J.Ch. 116; 36L.T.776; 26W.R. 

187 179, 183 

Carralli and Haggard’s Claim, Anglo-Greek Steam Navigation and 
Trading Co., In re (1869), L. R. 4 Ch. App. 174; 19 L. T. 706; 17 

W. R. 244 216 

Garrick v. Wigan Tramways Co., W. N. (1893) 98 21, 136, 613, 818 

Carshaiton Park Estate, In re, Graham t>. The Company, Turnell v. 

The Company, (1908) 2 Ch. 62; 77 L. J. Ch. 660; 99 L. T. 12; 24 

T. L. R. 647; 16 Mans. 228 486 

Carter v. Boehm (1766), 3 Burr. (K. B. Reps.) 1906 438 

Carter v. Vestry of St. Mary Abbot’s, Kensington (1900), 64 J. P. 548 ... 463 
Carter v. Wake (1877), 4 Ch. 1). 606; 46 L. J. Ch. 841; 26 W. E. Dig. 

161 214, 860 

Carter v. White (1883), 25 Ch. D. 666 ; 60 L. T. 670; 32 W. R. 692 ... 911 
Castell and Brown, Ltd., In re, Roper v. Castell and Brown, Ltd., 
(1898) 1 Ch. 315; 67 L. J. Ch. 169; 78 L. T. 109; 46 W. R. 248; 

14 T. L. R. 194 21, 70, 142, 143, 144 

Cave «. (Jave (1880), 10 Ch. D. 639; 49 L. J. Ch. 605; 42 L. T. 730; 

28 W. R, 798 163 

Cavendish r. Geaves (1807), 24 Beav. 163; 27 L. J. Ch. 314; 29 L. T. 

(0. 8.) 206; 0 W. R. 616; 3 Jur. N. S. 1086 577, 899 

Central Printing Works f. Walker and Nicholson (1907), 24 T. L. R. 

280, 322 

Central Rail. Co. of Venezuela (Directors of) v. Kisch (1867), L. R. 

2 H. L. Cas. (E. & Ir. App.) 99; 30 L. J. Ch. 849; 16 L. T. 600; 

16 W. K. 821 432, 433, 436, 443 

Centrifugal Butter Co., Ltd., In re, (1913) 1 Ch. 188; 82 L. J. Ch. 87; 

108 L. T. 24; 20 Mans. 34; 67 Sol. J. 211 619 

Chadwick v. Manning, (1896) A. C. 231; 65 L. J. P. C. 42; 44 W. R. 

63 433 

Chalmers, Ex parte, Edwards, In re (1873), L. R. 8 Ch. App. 289 - 42 

L. .1. Bky. 37; 28 L. T. 326; 21 W. R. 349 I79, 183 

Chamberlain and Sproat v. Wall and Uoyd, W. N. (1921) 11 882 

Champney, In re. See Sherman, Ex parte (1820). 

Cha}»l House Colliery Co., In re (1883), S4 Ch. D. 269; 62 L. J. Ch. 

934 ; 49 L. T. 576; 31 W. R. 933 486, 609, 610 



TABLE OF CASES. 


zliii 


Chs — CI e paog 

Chapleo V. Brunswick Permanent B. Building Society (1881), 6 Q. B. D. 

696 ; 50 L. J. Q. B. 372; 44 L. T. 449 ; 29 W. E. 529 864, 865 

Chapman, In re, Cocke v. Chapman, (1896) 2 Ch. 763; 65 L. J. Ch. 892; 

75 L. T. 196; 45 W. R. 67; 12 T. L. R. 625 i)6 

Chapman v. Brooke (1902), 46 Sol. J. 216 616 

Chappie, In re, Newton v. Chapman (1884), 27 Ch. D. 584 ; 61 L. T. 748; 

33 W. R. 236 86 

Charles (L. H.) & Co., Ltd., Re, W. N- (1935) 16 195 

Charlesworth v. Mills (1890), 25 Q. B. D. 421; 59 L. J. Q. B. 530; 63 

L. T. 508 ; 39 W. R. 1 ; on appeal (1882), A. C. 231 ; 61 L. J. Q. B. 

830; 66 L. T. 690; 41 W. R. 129; 56 J. P. 628 ; 8 T. L. R. 484 ... 188 
Charrington & Co., Ltd. v. Gamp, (1902) 1 Ch. 386; 71 L. J. Ch. 196; 


86 L. T. 16; 60 W. R. Dig. 160, 151; 18 T. L. R. 162 493 

Chase V. Box (1702), Freem. Chanc. Rep. 260 865 

Chase r. Westmore (1816), 6 Maule & Sol. 180 148 

Cherry v. Boultbee (1839), 4 My. & Cr. 442; 9 L. J. Ch. 118; 3 Jur. 

1116 .’ 579 

Chic, Ltd., in re, (1905) 2 Ch. 345 ; 74 L. J. Ch. 697; 93 L. T. 301; 

53 W. R. 659 511 

Chic, Ltd., Robinson Printing Co. v. See Robinson Printing Co. r. 
Chic, Ltd. 


Chicago and N. W. Granaries Co., In re, Morrison v. The Company, 

( 1898) ICh. 263; 67L,J.Ch. 109; 77L.T.677; 46 W. K. Dig. 25.. 378 
Christie v. Taunton, Delmard, Lane <k Co. See Taunton, Delmard. 
Lane & Co,, In re. 

Christineville Rubber Estates, In re, W. N. (1911) 210; 81 L. J. Ch. 

63; 106 L. T. 260 ; 28 T. L. K. 38 434, 438 

Church Press, Ltd., In re, Victoria House Printing Co., Ltd. f. Same, 

W. N. (1917) 39; 116 L. T. 247 521, ,585 

Church Stretton Mineral Water Co., In re, McLaughlin t’. The Company, 

W. N. (1904) 48; 52 W. R. 375 493, 561, 616 

Citizens’ Bank of Louisiana v. First National Bank of Now Orleans 
(1873), L. R. 6 H. L. (E. & Ir. App.) 362, 360; 43 L. J. Ch. 269; 

22 W. R. 194 430 

City Bank, parte, General Estates Co., In re (1868), L. R. 3 Ch. 

App. 758; 18 L. T. 894; 16 W. R. 919 17, 25, 273 

City Discount Co., Ltd. v. McLean (1874), L. K. 9 C. P. Cas. 692; 

43 L. J. C. P. 344 ; 30 L. T. 883 ; 22 W. R. Dig. 114 85.5, 8.56 

City Equitable Fire Insurance Co,, In re, (1925) Ch. 407; 94 L. J. Ch. 

445; 133 L. T. 620; 40 T. L. R. 853 135 

City of London Brewery Co. v. Commrs. of Inland Revenue, (1899) 

1 Q. B. 121; 68 L. J. Q. B. 62; 79 L. T. 648 ; 47 W. R. 216; 

15 T. L. R. 49 233 

City of Moscow Gas Co. v. International Financial Society (1872), L, R. 

7 Ch. App. 225 ; 41 L. J. Ch. 350; 26 L. T. 377; 20 W. R. 394 ... 794 
Clagett, in re, Fordham t>. Clagett (1882), 20 Ch. D. 134; 51 L. J. Ch. 

461; 46 L. T. 70; 30 W. R. 374 799 



xliv 


TABLE OE CASES. 


Cte— Col I’iOB 

Clandown Colliery Co., In re, (1916) 1 Ch. 369 ; 84 L. J. Ch. 420; 112 

L. T. 1060; 69 Sol. J. 350 486, 611 

Clarke v. Birley (1889), 41 Ch. D. 422; 68 L. J. Ch. 616; 60 L. T. 

948; 37 W. R. 746 312, 910 

Clarke v. Dickson (1868), E. B. & E. 148; 27 L. J. Q. B. 223; 31 L. T. 

(0. S.) 97; 6 W. R. C. L. Dig. 21; 4 Jur. N. S. 832 446, 466 

Clarke u. Henty (1838), 3 Y. & C. (Ex. in Eq.) 187 911 

Clarke v. London and County Banking C!o., (1897) 1 Q. B. 652; 66 

L. J. Q. B. 364 ; 76 L. T. 293; 46 W. R. 383 868 

Clarkson v. Robinson, (1900) 2 Ch. 722; 69 L. J. Ch. 859 ; 83 L. T. 

164; 48 W. R. 698 341 

Clayton’s Case (Devaynes v. Noble) (1816), 1 Mer. 572, 585; Tudor’s 

L. C. Merc. (3rd ed.) 1, 26 148, 149, 856, 857 

Clayton Engineering and Electrical Construction Co., In re, Bod- 
dington V. The Company, W. N, (1904) 28; 90 L. T. 283; 52 W. R. 

Dig. 22 514, 818 

Cleary v. Brazil Rail. Co.; W. N. (1915) 178; 85 L. J. K. B. 32; 113 

L. T. 96 138, 506, 636 

Clemtuon’s Aluminium, Ltd., In re (1924), 94 L. J. K. B. 487; 132 
L. T. 448 ; 41 T. L. R. 138; (1925), B. & C. K. 61; (1925), 

W. C. & Ins. Rep. 27; 17 B. W. C. C. 263 682 

Clerke v. Martin (1703), 2 l^ord Rayni. 7.57 31 

Clifford, De (Lord), In re, Lord Dc Clifford v. Quilter, (1900) 2 Cb. 

707; 69 L. J. Ch. 828; 83 L. T. 160; 49 W. R. Dig. 181; 16 


T. L. R. 647 93 

Clinan t’. Cook (1802), 1 Sch. & Lcf. 22, 40 848 

Clinton's Case, National Motor Mail-Coach Co., In re, (1908)2 Ch.515; 

77 L. J. Ch. 790; 99 L. T. 632 46, 170, 178 

Clough V. L. & N. W. Bail. Co. (1871), L. R. 7 Ex. Cas. 26; 41 L. J. 

Exch. 17; 25 L. T. 708; 20 W. R. 189 443. 444 

Clync Tin Plate Co., In re (1882), 47 L. T. 439; 31 W. R. Dig. 40 60 

Coats (J. & P.) V. Chatlwick, (1894) 1 Ch. 347; 63 L. J. Ch. 328; 70 

L. T. 228; 42 "W. R. 328; 10 T. L. 11. 226 610 

Coats (J. & P.), Ltd. V. Crossland. (1904) 20 T. L. R. 800 454 

Coates u. Coates (1864), 33 Beav. 249 ; 33 L. J. Ch. 448; 9 L. T. 795; 

12 W. R. 634; 10 Jur. N. S. 532 911 

Cochrane, Ex •parte. Mead, In re (1875), L. R. 20 Eq. 282; 44 L. J. Bky. 

87; 32 L. T. 608; 23 W. R. 726 605 


Cocks t'. Chapman, Chapman, In re, (1896) 2 Ch. 763; 66 L. J. Ch. 

892; 76 L. T. 196; 45 W. R. 67; 12 T. L. R. 625 96 

Coddington r. Jacksonville, Pensacola and Mobile Rail. Co. (1878), 

39 L. T. 12; 26 W. R. Dig. 180 708 

Coc r. Wise (1866), L. R. 1 Q. B. Cas. 711; 14 L. T. 891; 14 W. R. 

805; .30,1. P. 484 483 


Coker. Ex parte, Blake, In re (1876), L. R. 10 Ch. App. 652; 44 

L. .1. Bkoy. 126; 24 W. R. 145 468 

Colbonu' and Strawbridge, Ex parte. See Imperial Land Co. of 
Marseilles, In re (1870). 



table of cases. 


xlv 


Col— Coo 

Coleman v. Bucks and Oxon Bank, (1897) 2 Ch. 243; 66 L. J. Ch. 564 ; 

76 L. T. 684 ; 46 W. R. 616 ’ 

Coleman v. London County and Westminster Bank, (1916) 2 Ch. 353; 


FAOB 

857 


85 L. J. Ch. 652; 115 L. T. 152 22 

Coles i’. Peyton. See Ennis. In re. 

(Pollen f. Wright (1857), 8 El. & BI. 647 ; 27 L. J. Q. B. 215; 30 

L. T. {0. S.) 209; 6 W. R. 123; 4 Jur. N. S. 367 133 

Collinghani r. Sloper (Foreign American and General Investment 
Trust Co. v. Sloper). (1893) 2 Ch. 96; 62 L. J. Ch. 416; 69 L. T. 

39; 41 W. R. 650; (proceedings in C. A. re scheme of arrangement 
— absent parties), ( 1894) 3 Ch, 716; 64 L. J. Ch. 149; 71 L. T. 4.56; 

43 W. R. Big. 142; (further proeeedings as to binding absent 
parties), (1901) ICh. 769; 70L. J.Ch. 361; 84L.T.289; 49W. H. 

404; on appeal, (1904) A. C. 169; 73 L. J. Ch. 508; 90 L. T. 


212; 52W. R.609 ; 20 T. L. R. 3.54 (H. L.—E.) (and «ee Saragossa 


and Mediterranean Rail. Co. r. Collingham) 221, 5.54, 7.54 

Collins r. As.sociated Greyhound Raeecoiirses, Ltd., (1930) 1 Ch. 1; 
W.N. (1929) 161; 141L.T.529; 45T.L. R.619; 99 L. .1. Ch. 52.. 


441. 447 

CtoUins V. Barker, (1893) 1 Ch. 578; 62 L. J, Ch. 316; 68 L. T. 572; 

41 W. R. 442: 3 R. 237; 9 T. L. R. 167 498 

Colonial Bank v. Whinney (1886), L. R. 11 App. Cas. 426; 56 L. Ch. 

43; 5.5 L. T. 362; .34 W. R. 705; 3 Morr. Bank. R. 207; 2 T. L. R. 

747 (H. L.— E.) 146 

Colonial Trusts Corporation, In re, Bradshaw, Ex pnrte (1879), 15 

Ch. D. 465; 29 W. R. Dig. 40 21, 62, 68, 72, 142, 512 

Columbrian Fire-proofing Co., In re, (1910) 2 Ch. 120; 79 L. J. Ch. 

583; 102 L. T. 835; 17 Mans. 237 74, 190 

Combe e. Woolf (1832), 1 Moo. & Sc. 241; 8 Bing. 1.56; 1 L. .1. (N. S.) 

C. P, 51 910 

Commercial Bank of Tasmania v. Jones, (1893) A. C. 313; 62 L. J. P. C. 

104; 68 L. T. 776; 42 W. R. 256 ; 57 J. P. 644; 1 R. 367; 9 

T. L. R. 466 910 

Commonwealth Oil Ctirporation, In re, Pearson v. Same, (1917) 1 t'h. 

404 ; 86 L. J. Ch. 348; 116 L. T. 402 ; 61 Sol. J. 315 636, 819 

Concessions Trust, In re.. See McKay's Case. 

Connolly Bros., Ltd. (No. 1), In re. Wood v. Connolly Bros., (1911) 1 


Ch. 731; 80 L. J. Ch. 409; 104 L. T. 308, 693 .W3 

Connolly Bros., Ltd. (No. 2), In re. Wood v. Omnolly Bros., (1912) 2 
Ch. 25; 81 L. J. Ch. 517; 106 L. T. 738; 19 Mans. 259 69, 


14.3, 148 


Consolidated (Jold Fields of South Africa v. Simmer and Jack Lasl, 
Simmer and Jack East, Ltd., In re, W. N. (1913) 41 ; 82 L. J. ( h. 

214; 108 L. T. 488; 20 Mans. 142; 57 Sol. J. 358 

OJontinental Oxygen Co., In re, Eliaa v. Continental Oxygen to. 

See Elias v. Continental Oxygen Co. 

Cook u. Decks (G. S.), (1916) 1 A. C. 554 ; 85 L. J. P. C. 161; 114 
L. T. 636 


164 



xlvi 


table oe cases. 


Coo— Cov 

Cook p. Fow'ler (1874), L. R. 7 H. L. (E. & Ir. App.) 27 ; 43 L. J. Ch. 

866 ; 22 W. B. Dig. 260 18, 274 

Coombe, Ex parte (1810—11), 17 Ves. jun. 369; 1 Rose, 268 850 

Coombos 0 . Mansfield (1866), 3 Drew. 193, 200; 3 Eq. Reps. 666; 24 
L. J. Cb. 613; 25 L. T. (O. S.) 29; 3 W. R. 345; 1 Jur. N. S. 

270 14S 

Coote V. Jecks (1872), L. R. 13 Eq. 597 ; 41 L. J. Ch. 599; 20 W. R. Ch. 

Dig. 16 57, 497 

Cope (Benjamin) & Sons, In re, Marshall v. Benjamin Cope & Sons, 

(1914) 1 Ch. 800; 83 L. J. Ch. 699; 110 L. T. 906; 68 Sol. J. 

22, 63, 275 

Coppin V. Eernyhough (1788), 2 Brown, Uhan. Cas. (B^t) 291 164 

Cork and Bandon Rail. Co. t>. Goode (1853), 13 C. B. 826; 22 L. J. C. P. 

198; 21 L. T. (0. S.) 141; 1 W. R. 410; 17 Jur. 666 459 

Cornbrook Brewery Co. v. Law Debenture Corporation, (1904) 1 Ch, 

103; 73L. J.Ch. 121; 89L.T.680; 52W. R.242 ; 20 T. L. R. 

140; 11 Mans. 60 191 

Cornish Tin Sands, Ltd., In re, Bastard v. I’he Company, W. N. (1918) 

377; 63Sol. J. 106 647 

Corporation of Portsmouth v. Smith (1883), 13 Q. B. D. 184. And 
see Portsmoutli (Corporation of) v. Smith. 

Corsellis, In re, Lawton Etwes (1887), 34 Ch. D. 676; 66 L. J. Ch. 

294 ; 66 L. T. 411; 36 W. R. 309; 3 T. L. R. 366 341 

Cory Brothers & Co. r. Owners of the Turkish SS. “ Mecca,” (1897) 

A. C. 286; 66 L. J. P. T). & A. 86; 76 L. T. 579; 45 W. R. 667; 

13 T. L. B. 339 864, 855, 856 

Cottam V. Eastern Counties Rail. Co. (1860), 1 John. & Hem. 243 ; 30 
L. J. Ch. 217; 3 L. T. 465; 9 W. R. 994; 6 Jur. N. S. 1367 211 


Cotterell v. Stratton (1872), L. R. 8 Ch. App. 296; 42 L. J. Ch. 417; 

28 L. T. 218; 21 W. R. 234 513, 879 

Couch V. Steel (1864), 3 El. & Bi. 402; 2 C. L. R. 940 ; 23 L. J. Q. B. 

121; 22 L. T. (O. S.) 271; 2 W. R. 170; 18 Jur. 515 457 

Coulthart v. Clementson (1879), 5 Q. B. D. 42; 49 L. J. Q. B. 204 ; 41 
L. T. 798; 28 W. R. 355 909 


Coulton, In re, Haniling v. Elliott (1886), 34 Cb. D. 22; 56 L J Ch 

312; 65 L. T. 464; 35 W. R. 49 616 

County Life Assurance Co., In re (1870), L. R. 5 Cb. App. 288- 39 

L. J. Ch. 471; 22 L. T. 537; 18 W. R. 390 'l29, 132 

County of Gloucester Bank e. Rudry, Merthyr Steam and House Coal 
Colliery Co., (1896) 1 Ch. 629; 64 L. J. Ch. 461; 72 L. T. 376; 43 

W. R. 486; 12 R. 183; 2 Mans. 223 123, 126, 127,130, 498 

County Theatres and Hotels, Ltd. v. Knowles, (1902) 1 K. B. 480; 71 

L. J. K. B. 361; 86 L. T. 132; 50 W. R. Dig. 8 ! 646 

Courand v. Hanmer (1846), 9 Beav. 3 780 

Courtney, In re. See Pollard, Ex parte. 

Coveney e, Persse, (1910) 1 Ir. R. (Ch.) 194 67 



TABLE OF CASES. 


zlTii 

<Jow — Cro FAOi 

Cowley V. Newmarket Local Board, (1892) A. C. 346; 02 L. J. Q. B. 

66; 67 L. T. 486; 41 W. R. Dig. 85; 66 J. P. 806 ; 8 T. L. R. 

788 458 

■Cowper t>. Smith (1838), 4 Mee. & Weis. 519 910 

Cox V. Bishop (1857), 8 De G. M. & G. 816; 26 L. J. Ch. 389; 29 

L. T. (0. S.) 44; 5 W. R. 437 ; 3 Jur. N. S. 499 861 

Cox e. Dublin City Distillery Co. (No. 1), (1906) 1 1. B. (Ch.) 446 71 

Cox V. Dublin City Distillery (No. 2), (1915) 1 I. R. (Ch.) 345 239 

■Cox Moore f. Peruvian Corporation, (1908) 1 Ch. 604 ; 77 L. J. Ch. 387; 

98 L. T. 611; 16 Mans. 191 22, 159 

Coxon V. Gorst, (1891) 2 Ch. 73; 60 L. J. Ch. 502 ; 64 L. T. 444 ; 39 

W. R. 600; 7 T. L. R. 460 488 

Grace, In re, Balfour v. Ctace, (1902) 1 Ch. 733; 71 L. J. Ch. 3.58; 86 

L. T. 144; 18 T. L. R. .321 314, 863, 909 

Cradock v. Scottish Provident Institution (1893), 63 L. J. Ch. 15; 69 

L. T. 380; aflfirmed on appeal (1894), 70 L. T. 718 844 

Cragoe v. Jones (1873), L. R. 8 Ex. Cases, 81; 42 L. J. Ex. 68; 28 

L. T. 36; 21 W. R. 408 910 

Craig’s Claim. See Midland Coal, &c. Co., In re. 

Cranstown (Lord) v. Johnston (1796), 3 Ves. 170; on question of oosts^ 

(1800), 5 Ves. 277 58, 69, 497 

Crawley’s Case, Robinson’s Case, Peruvian Railways Co., In re (1869), 

L. R. 4 Ch. App. 322 ; 20 L. T. 96; 17 W. R. 464 443 

Crcars n. Hunter (1887), 19 Q. B. D. 341; 56 L. J. Q. B. 618; 57 L. T. 

664 ; 35 W. R. 821; 3 T. L. R. 756 846 

Crew V. Cummings (1888), 21 Q. B. D. 420; 67 L. J. Q. B. 641 ; 59 L. T. 

886; 36 W. R, 908 ; 4 T. L. R. 772 193, 194 

Crigglestone Coal Co,, Ltd., In re, (1906) 2 Ch. 327; 76 L. J. Ch. 662; 

96 L. T. 510; 22 'f. L. R. 585; 13 Mans. 233 486, .509, 611 

Crigglestone Coal Co., In re, Stewart v. The Co., (1906) 1 Ch. 523; 

75 L. J. Ch. 307; 94 L. T. 471; 13 Mans. 181 570, 586, 589, 617, 

709, 710 

Crompton & Co., In re. Player v. The Company, (1914) 1 Ch. 9.54; 83 

L. J. Ch. 666; 110 L. T. 769; 21 Mans. 200 ; 58 Sol. J. 433 280, 

490. 496 

Crosbie (Adolphe), Ltd., In re, Johnson and Hughes v. Adolphe 

Crosbie, Ltd. (1909), 74 J. P. 26 473, 797 

Crosbie-HiU v. Sayer, (1908) 1 Ch. 866; 77 L. J. Ch. 466; 99 L. T. 367; 

24 T. L. R. 442 806 

Croskey u. Bank of Wales (1863), 4 Qifi. 314; 8 L. T. 301 ; 11 W. R. Ch. 

Dig. 45; 9 Jur. N. S. 696 446, 467 

Cross V. Fisher, (1892) 1 Q. B. 467 ; 61 L. J. Q. B. 009 ; 66 L. T. 448; 

40 W. R. 266; 66 J. P. 372; 8 T. L. R. 220 (C. A.) 866 

Cross V. Imperial Continental Gas Association, (1923) 2 Ch. 553 ; 93 

L. J. Ch.49; 129 L. T. 568; 39 T. L. R. 470 8,497 

Cross V. Mutual Reserve Life Insurance Co. (1904), 21 T. L. R. 15 445 

CroskiU v. Bower; Bower v. Tomer (1863), 32 Beav. 86; 32 L. J. Ch. 

640; 8 L. T. 135; 11 W. R. 411; 9 Jur. N. S. 267 858 



xlviii 


TABLE or CASES. 


Cro — Dsv PAOE 

Crouch r. The Cr6dit Foncier of England (1873), L. R. 8 Q. B. Cas. 374; 

42 L. J. Q. B. 183; 29 L. T. 269 ; 21 W. R. 946 26, 31, 273 

Crumlin Viaduct Works Co., In re (1879), 11 Ch. D. 755; 48 L. J. Ch. 

537; 27 W. R. 722 198 

Cruse V. Smith (1879), 24 Sol. J. 121 688 

Crystal Palace Co., In re. Fox v. The Company, W. N. (1911) 74; 104 
L. T. 261; 27 T. L. R. 305; 65 Sol. J. 348; on appeal, W. N. 
(1911)104; 104L.T.898; 27T.L.R.413; on api)eal in the House 
of Lords, aub norm. Saunders v. Bevan (1912), 107 L. T. 70; 28 

T. L. R. 618 62, 500, 713 

Cuban Land and Development Comjmny (1911), Ltd.. In re, (1921) 

2 Ch. 147; 90 L. J. Ch. 440; 125 L. T. 792; 65 Sol. J. 680 118 

Cullen r. Knowles and Birks, (1898) 2 Q. B. 380; 67 L. J. Q. B. 821; 

46 W. R. Dig. 135 482 

Cullen V. Thomson’s Trustees and Kerr (1862), 4 Macq. 424; 6 L. T. 

870; 11 W. R. H. L. Dig. 7; 9 .lur. hi. S. 85 135 

Cully V. Parsons, (1923) 2 Ch. 512; 93 L. J. Ch. 42; 130 L. T. 178 471 

Cumberland Union Banking (io. v. Maryport Hematite Iron and Steel 
Co. (No. 1), (1892) 1 Ch. 92; 61 L. J. Ch. 335; 66 L. T. 103; 

40 W. R. Dig. 187, 188 708, 711 

Cumberland Union Banking Co. v. Maryport Hematite Iron and Steel 
Co. (No. 2), Maryport, &e. Co., In re, (1892) 1 Ch. 415; 61 L. J. Ch. 

227; 66 L. T. 108; 40 W. R. 280 333 

Cunard Steamship Co. v. Hopwood, (1908) 2 Ch. 564; 77 L. J. Ch. 785; 

99 L. T. 649 ; 24 T. L. R. 865 190, 191, 192, 284, 404 

Cunliffe, Brooks & Co. v. Blackburn and District Benefit Building 
Society (No. 1) (1884), L. R. 9 App. Cas. 867; 54 L. J. Ch. 376; 

52 L. T. 225; 33 W. R. 309 863, 864, 866 

Currie v. Consolidated Kent Collieries Corporation, (1906) 1 K. B. 134; 

75 L. J. K. B. 199; 94 L. T. 148; 13 Mans. 60 485, 627 

Currie e. Misa (1875), L. R. 10 Ex. Cas. 153; 44 L. J. Ex. 94; 23 W. R. 

460 844 

Curry v. Edensor (1790), 3 T. R. 624 (Durn. and East) 877 

Cuthbert v. Robarts, Lubbock & Co., (1909) 2 Ch. 226; 78 L. J. Ch. 

529; 100 L. T. 796; 25 T. L. R. 583 ; 53 Sol. J. 5.59 859 

(ihitler V. Southern (1666), 1 Wms. Saund. 133; 1 Lev. 194 908 


D. 


Dallas, In re, (1904) 2 Ch. 386; 73 L. J. Ch. 365; 90 L. T. 177; 52 

W. R. 667 147 

Dane v. Mortgage Insurance Corporation, (1894) 1 Q. B. 64; 63 L. J. 

Q. B. 144; 70 L. T. 83; 42 W. R. 227; 10 T. L. R. 86 313 

Davey & Co. v. Williamson & Sons. Ltd., Richards, claimant, (1898) 

2Q.B. 194; 67 L. J. Q. B. 699; 78L.T.755 ; 46 W. R. 671... 64, 66, 498 
David Allester, Ltd., In re, (1922) 2 Ch. 211; 91 L. J. Ch. 797; 127 
L. T. 434 ; 38 T. L. R. 611; 66 Sol. J. 486 188 



TABLE OF CASES. 


xiix 


Dav — D06 TAOE 

David Lloyd & Co., In re. See Lloyd v. David Lloyd & Co. 

David Payne & Co., In re, "Young v. David Payne & Co. See. Young 

V. David Payne & Co. 

Davies, In re, Ellis v. Roberts, (1898) 2 Ch. 142; 67 L. J. Ch. 507; 79 

L. T. 344 ; 46 W. R. Dig. 166 97 

Davies i'. Bolton (R.) & Co., (1894) 3 Ch. 678; 63 L. J. Ch. 743; 71 

L. T. 336; 43 W. H. 171; 10 T. L. R. 604 124, 129 

Davies r. London and Provincial Marine Insurance Co. (1878), 8 (’h. D. 

469; 47L. J. Ch. 511; 38L. T.478; 26 W. R. 794 438,862 

Davies v. Vale of Evesham Preserves, Ltd., W. Y. (1895) 105; 43 

W. R. 646 627, 688 

Davies e. Wright (1886), .32 Ch. D. 22<l; 34 W. R. Dig. 123 710 

Davis t). Bank of England (1824), 2 Bing. 393; 9 Moo. 747; 3 L. J, 

(O. .S.)C. P.4, 11 211 

Davis V. Duke of Marlborough (1818), 2 Swan. 108, 118 500 

Davoren n. Wwtton, (1900) 1 Ir. R. 273 455. 466 

Daw V. Terrell (1863), 33 Beav. 218; 3 N. B. 285; 1*2 W. R. Ch. Dig. 

61 849 


Dawson v. Beeson (1882), 22 ('h. D. 504; 52 L. .1. (3). 563; 48 L. U'. 

407; 31 W. B. .537 502, 515 

Dawson r. Braiine’s Tadcaster Breweries, Ltd,. (1907) 2 (3). 359; 76 

L. J. (3i, .588; 97 L. T. 83; 14 Mans. 2.54 335 

Dawson r. Isle, (1906) I Ch. 633 ; 75 L. .1. Ch. 338; 95 1 j. T. 380; 

.54 W. R. 452 189 

Day and Night Advertising Co., In re. Upward r. 'I’hc Company ( 1900), 

48 W. R. 362 710 

Day V. Sykes, Walker & Co. (1886), .55 L. T. 763 687 

Day's Trusts, He (1883), 49 1,. 'T. 499 800 

Dearie r. Hall, Lovcritlgc r. Cooper (1827 — 28), 3 Russ. I ; 27 

R. K. 1 146, 147 


Dc Beer Consolidated Mines v. British South Africa Co., (1912) A. C. 

52; 81 L. J. Ch. 137; 105 L. T. 683 ; 28 T. L. K. 114; ,56 Sol. .1. 

134, 175 59, 118 

De Busschc v. Alt (1877—78), 8 Ch. D. 286; 47 L. .1. Ch. 381; .38 L. T. 

370; 26 W. R. Dig. 192 95 

De Clifiord’s (Lord) Estate, In re, De Cliflord (Jx)rd) v. Lansdownc 
(Marquis of), (1900) 2 Ch. 707; 69 L. J. Ch. 828; 83 L. T. 160; 49 

W. R. Dig. 181 ; 16 T, L. R. 547 93 

De Pothonier, In re. Dent v. De Pothonier, (1900) 2 Ch. 629; 69 L. .1. 

Ch. 773; 83 L. T. 220; 49 W. R. Dig. 181 94 

Deddington S.S. Co. e. C. I. R., (1911) 1 K. B. 1001 225 

Dee Estates, Ltd., In re, Wright i>. Dee Estates, (1911) 2 (3i. 85; 81) 

L. J. Ch. 461; 104 L. T. 903; 18 Mans. 247; 55 Sol. J. 424 

(C. A.) 

Deeley v. Lloyds Bank, (1910) 1 Ch. 648 ; 79 L. J. Ch. .561 ; 102 L. T. 

566; 54 Sol. J. 578; on appeal, (1912) A. C. 756; 81 L. .1. Ch. 

697; 107 L. T. 465; 29 T. L. K. 1 1+9, 85.5, 856 

d 


P. — D. 



1 


TABLE OF CASES. 


Dee — Dim 

Deep Sea Fishery Co.’s Claim. See Fenwick, Stobart & Co., In re. 

DefFell v. Wliite (1866), L. R. 2 C. P. Cas. 144; 36 L. J. C. P. 25; 15 

L. T. 211; 15 W. R. 68 184 

Defries (N.) & Go., In re, Bowen »>. Defries (N.) & Co.. (1904) 1 Ch. 37 ; 

73 L. J. Ch. 1; 52 W. B. 263 182, 196 

Defries (,T.) & Sons, In re, Eichholz v. Defries (J.) & Sons, Ltd., (1909) 

2 Ch. 423; 78 L. .1. Ch. 720; 101 L. T. 486; 25 T. L. R. 762; 63 

Sol, .1. 697 18, 274, 278 

Do, Crclle & Co. v. Bull and Ward (1894), 10 T. L. R. 198; 10 R. 97 .. 506 

De Joiigh 1 '. Newman (1887), 56 L. T. 180; 35 W. R. 403 616 

De la Cour v. Clinton (1904), 90 L. T. 61.5; 52 W. R. Di;;. 24, 25; 20 
T. L. R. 420; on appeal (1904), 91 L. T. 474; 53 W. R. Dig. 28; 

20 T. L. R. 706 (and see Tait n. Maclcay) 462, 464 

De.ndy v. Powell (1838), 3 Mees. & Weis. 442; 7 L. .1. (N. S.) Exeh. 

of Pleas, 154 677 

Denham (Charles) & Co., In re (18H3). 25 Ch. D. 762; 50 L. T. 523; 

.32 W. R. 487 440 

Denton’s Estate, In re. Licenses Insurance Corporation and Guarantee 
Fund f. Denton. (1904) 2 Ch. 178; 73 L. J. Ch. 465; 90 L. T. 

698; 52 W. R. 484 (C. A.) 313 

Denton (William), Ltd., In re. Smith v. The Company. W. N. (1916) 

405; 33 T. L. R. 88; 61 Sol. J. 131 636 

Denton v. Maoueil (1866), 35 Boav. 652; L. R. 2 Eq, 352; 14 L. T. 721 ; 

14 W. R. 813 431, 433. 436 

Derby Canal Co. v. Wilmot (1808), 9 East, 360 126 

Do Reuter v. Morris Process Ct>. (1896), 39 Sol. iL 399 566 

Derry v. Peek (1889), L. R. 14 App. Cas. .337; 58 L. J. Ch. 864; 61 
L. T. 26.5; 38 W. R. 33; 64 .1. P. 148; 1 Meg. 292; 5 T. L. R. 

625 428, 436, 4.50, 451, 462, 464, 465 

Derwent. Rolling Mills Co., Ltd., York City and County Banking Co. 

V. The Company (1904), 21 T. L. R. 81; on appeal, ibid. 701 610 

Deiitsehe National Bank r. Paul, (1898) 1 Ch. 283; 67 L. .1. Ch. 166; 

78 L. T. 35; 46 W. R. 243; 14 T. L. R. 193 639 

Dererges r. Sandeman, Clark & Co.. (1902) 1 Ch. 679; 71 L. ,T. Ch. 328; 

86 L. T. 269; ,50 W. R. 404: 18 T. L. R. .375 216, 889 

Devey r. Thornton (1851), 9 Hare, 222, 232 86 

Dey r. Rubber and Mercantile Cor^wration, (1923) 2 Ch. ,528; 93 L. J. 

Ch. 27; 130 L. T. 93; 39 T. L. R. 615; 67 Sol. ,7. 768 164, 181 

Doves r. Wood, (1911) 1 K. B. 806 ; 80 L. J. K. B. 663; 104 L. T. 404; 

18 Mans. 229 282. 331. 471, 475, 781 

Dicker r. Angerstein (1870), 3 Ch. D. 600 ; 46 L. J. Ch. 764; 24 W. R. 

844 336, 474 

Diekin, Ex parte, Foster, In re (1875), L. R. 20 Eq. 767 ; 44 L. .T. Bank. 

113; 33L. T. 37; 24W. R.221 857 

Dickson v. Law and Davidson. (1895) 2 Ch. 62; 64 L. J. Ch. 490 ; 72 

L. T. 680 ; 43 W. R. 596 541 

Dimmock, In re. Dinimock v. Dimmock (1885), .52 L. T. 494; 33 W. R. 

Dig. 227 476 



TABLE OF CASES. 


li 


Dix— Dun PAOE 


Dixon V, Dixon, (1904) 1 Ch. 161 ; 73 L. J. Ch. 103; 89 L. T. 272; 52 

W. B. Dig. 125 610 

Di-xon V. Kennaway & Co., (19(X>) 1 Ch. 833; 69 L. J. Ch. 501 ; 82 L. T. 

.527 : 48 W. R. Dig. 40; 7 Mans. 446; 16 T. L. R. 329 211 

Dixon r. Muokleston (1872), L. R. 8 Ch. App. 155; 42 L. J. Ch. 210; 

27 L. T. 804 ; 21 W. R. 178 S49 

Dobson V. Land (1850), 8 Ha. 216; 19 L. «I. Ch. 484; 14 Jiir. 288; 

further hearing (1851), 4 De (!. & Sni. 575 879 

Dodge V. BroAvii (1879), 24 Sol. ,1. 108 610 

Donian’s Case, European Assurance Societ\- Arbitration Acts. /■>! rt 
(1876), 3 ('h. 1). 21; 4r)L..l.Ch.801; 34L.T.929; 24 VV. U. Dig. 

121 163 

Dominion Brewery e. Foster (1897), 77 L. T. 507 ; 46 VVL R. Dig. 131 . . 794 
Dnnunion of Canada Freehold Estate and Timber Co., in rr (1886), 

55 L. T. 347; 35 W. R. Dip. 41 157 

Doinville v. Herrington (1837), 2 Yon. &. Col. 723; 7 L..J. (\. S.) J'lxch. 

in Kq. 58 711 

Doimid V. Suckling (1866), 7 Best & Sm. 783; L. It. 1 Q. IL Cas. 5S.5; 

35 L. J. Q. B. 232; 14 L. T. 772; 15 W. K. 13: 12 Jur. N. S. 

795 860 


Dorman l/irip Sc Co., /m re. South Durham .Steel and Iron Cn., In rr, 

(1934) Cii. 635: 151 L. T. 347; 193 L. .1. (’h. 316 836 

Dongan’s ( 'ase. Empire A.ssursnee Corporation, in re (1873). L. R. 8 Ch. 
App. 54(», .545; 42 L. ,7. Ch. 460; 28 L. T. 649 ; 21 W. B. 494 ... 322 

Douglass r. Howland (1840), 24 Wendell (N. Y.), 35 912 

Dowbiggin r. Trotter (1872), 20 W. R. 1024 .562 

Downes v. Ship and lYice (1868), L. R. 3 H. L. (F. & Ir. .App.) 343; 

37 L. J. Ch. 642; 19 L. T. 74; 17 W. K. 34 440 

Doyle V. Blake (1804), 2 Seh. & Ixd. 231, 243 86 

Drincqbier v. Wood, (1899) 1 Ch. 393 ; 68 I. J. Ch. 181 ; 79 L. T. .548; 

47 W. R. 252; 6 Manson, 76; 15 T. L. E. 18 4,52. 4.54 

Driver v. Broad. (1893) 1 Q. B. 744; 63 L. J. Q. B. 12; 69 L. T. 169; 

41 W. R. 483; 9 T. L. B. 440 73, 210 

Dry Docks Cxirporation of Ixindon. in re (1888), 39 Ch. I). 306; 58 

L. J. Ch. 33; 59 L. T. 763; 37 W. R. 18; 4 T. L. R. 737 512 

Dublin City Distillery, Ltd. v. Doherty, (1914) A. C. 823; (1914) 1 1. K. 

(Ch.) 389; 83 L. J. P. C. 265; 111 L. T. 81; 58 Sol. .f. 413 

(H. L.— I.) 188, 189 

Duck r. Tower Galvanizing Co., Callund — Claimant, (1901) 2 K. B. . 

314; 70 L. J. K. B. 625; 84 L. T. 847 ; 49 W. B. Dig. 25 132 

Duckworth, in re. Cooper, Ex parte (1867), 15 L. T. 637 ; 15 W. B. 363; 
on appeal (1867), L. R. 2 Qi. App. 578; 16 L. T. 580; 15 R'. B. 

858 216 

Duder r. Amsterdamsch Trustees Kantoor, (1902) 2 Ch. 132; 71 L. -J 

Ch. 618; 87 L. T. 22; 50 W. R. 551 ■'■'7. 58 

Duncan, Fox & Co. r. North and South Wales Bank (1880), L. R. 6 

App. Cas. 1; 60 L. J. Ch. 355 ; 43 L. T. 706 ; 29 W. H. 763 910 



lii 


TABLE OF CASES. 


Dun — Edi PAoi 

Dunderland Iron Ore Co., Ltd., In re, (1909) 1 Ch. 446 ; 78 L. J. Ch. 

237; 100 L. T. 224; 16 Mans. 67 8, 11, 274, 482, 486 

Dunlop-Truffault Cycle and Tube Manufacturing Co., In re. Shearman, 

Ex parte (1896), 66 L. J. Ch. 25; 76 L. T. 385; 46 W. R. Dig. 29; 

13 T. L. B. 33 443 

Dupont, Ltd., /7i re, D.?;. I)., W.N.( 1906) 14 ; 60Sol. J.206 ...493,549,615 
Durham CVmnty Permanent, &c. Building Society, In re, Davis’ Case, 
Wilson’s Case (1871 ), L. R. 12 Eq. 616; 41 L. J. Ch. 124; 26 L. T. 

S3; 20 W. 11. Ch. Dig. 28, 29 864 

Dyke v. Elliott, “ The Gauntlet ” (1872), L. R. 4 P. C. Cas. 184; 26 

L. T. 46; 20 W. R. 497 233 

Dymond v. Croft (1876), 3 Ch. D. 512; 45 L. J. Oh. 604; 34 L. T. 687; 

24 W. R. 842 503 

Dynevor, Dyffryn and Neath Abbey Colliiiries Co., In rc (1879), 11 

Oh. 1). 605; 48 L. .1. Ch. 314; 40 L. T. 409; 27 W. R. 670 836 


E. 


E. W. A.. In re, (1901) 2 K. B. 642; 70 L. J. K. B. 810; 85 L. T. 31; 

49 W. R. 642; 8 Mans. 2.50 908 

Eagki Insurance Co.. Ex parte, Athena'um Life Assurance Society, In re 

(18.58), 4 K. & .1. .549; 6 W. R. 779; 4 Jur. N. S. 1140 128 

Eagleafield Londonderry (Marquis of) (1876), 4 Ch. D. 693; 35 
L. T. 822; 25 W. R. 190; (0. A.) affirmed on appeal (1878), 38 

L. T. 303 : 26 W. li. 540 (H. L.— E.) 428 

I'larl. Ill re, .lohnson v. Davies (1890), 39 W. R. 107 94 

Earle's Shipiniildiiig and Engineering Co., In re, Barclay &. Co. v. The 

Company, W. N. (1901) 78 684 

East Pant Du Ihiitcd Lead Mining Co. v. Merryweather (1864), 2 Hem. 

& Mil. 2.54; 13 W. R. 216; 10 .lur. N. S. 1231; 4 N. R. 641; 5 

N. B. 166 164 

Eastern Counties Kail. Co. v. Hawkes (1855), 5 H. L. C. (Clark) 331; 

24 L. J. Ch. 601; 25 L. T. (O. S.) 318; 3 W. R. 609 129 

Eaton ?•. Bell (1821), 5 Barn. & Aid. 34 858 

Eeclesiastical Commissioners v. Pinney, (1900) 2 Ch. 736; 69 L. J. Ch. 

844; 83 L. T. 384; 49 W. R. 82; 16 T. L. R. 5.56 85 

Ee.onomic Life Assurance Society v. Usborne, (1902) A. C. 147 ; 71 L. J. 

P. C. 34; 85 L. T. 587; 50 W’. R. Dig. 44 (H. L.- -L) 274, 484 

Edelstein v. Scliuler & Co., (1902) 2 K. B. 144; 71 L. J. K. B. 572; 87 

L. T. 204; 50W. B.493; 18T. L. R.597; 7 Com. Cas. 172 32,286. 


287, 907 

Kdgington v. Fit zinauriee( 1886). 29 Ch. D. 4.59, 483; 55 L. J. Ch. 650; 

.53 L. T. 369: 33 W. R. 911; .50,1. P. 52; 1 T. L. R. 326. ..4, 133, 429, 

430, 442, 462, 464 

Edinburgh American Land Mortgage Co. v. Lang’s IVustees, (1909) 

S. C. 488 (No. 83) (Ct. of Sess.) 


836 



TABLE OF CASES. 


liii 


Edm-'Eng paok 

Edmonds v. Blaina Furnaces Co. (1887), 36 Ch. D. 215; 56 L, J. Oh. 

815; 57 L. T. 139; 35 W. R. 798 2, 18-1 

Edmondson r. Cropland, (1911) 2 Oh. 301; 80 L. J. Oh. 532; 105 L. T. 

8; 27 T. L. R. 446 ; 55 Sol. .1. 520 889 

Edward Kelson & Co, r. Faber & Co., (1903) 2 K. B. .367 ; 72 L. J. K. R. 

771 ; 89 L. T. 21; .52 W. R. Dig. 21 68, 142, 575 

Edwards, In re (1892). 31 L. R. Ir. 242 (Ch. T>.) 765 

Edwards r. Edwards (1876), 2 Ch. D. 291; 45 L. ,1. Ch. 391 ; 34 L. 'P. 

472; 24 W. R. 713 504 

Edwards v. Martin (1856), 2.5 L. J. Ch. 284 ; 27 L. T. (0. S.) 164; 4 

W. R. 219 122. 490 


Edwards r. Ransomes and Rapier, Ltd., W. N. (1930) 180; 
594 


143 L. T. 


22 


277 


Edwards v. Standard Rolling Stock Syndicate, (1893) 1 Ch. 574; 62 

L. J. Ch. 605; 68 L. T. 633; 41 W. R. 343; 3 R. 226 496, 497 

Ehrmann Bros., In re, Albert v. Ehrmann Bros., Ltd. (1906). 75 

L. .1. Ch. 576; 54 W. R. 555 ; 22 T. L. R. 624; IS Mans. 2.56; on t 

appeal. (1906) 2 Ch. 697; 7.5 L. .1. Ch. 817; 95 L. T. 66t; 22 ' 

T. L. R. 734; 13 Mans. .368 (C. A.) 196 

Elias V. Continental Oxygon Co., Continental Oxygen Co., /« re, (1897) 

1 Ch. 511; 66 L. d. Ch. 273; 76 L. T. 229; 45 W. R. 313; 13 

T. L. B. 224 489, 496, 532, 717. 8.32 

Ellerhy’s Claim, Consolidated Land Co., Ltd., In re, (1872), 20 W. R. 

805 179. 235, 268, 269 




Ellcsnicre Brewery Co. f. Coo[x*r, (1896) 1 Q. B. 75; 65 L. .). Q. ^1. 

173; 73 L. T. 567; 44 VV. R. 254; 12 T. L. R. 86 908, 909 

Ellis Glover and Hobson, Ltd., (1908) 1 K, B. 388 142 

Ellis r. Roberts, Davies, In re, (1898) 2 Ch. 142; 67 L. .1. Ch. 507; 79 

),. T. 344 ; 46 W. R. Dig. 366 97 

Ellis c. Wilmot (1874), L. R. 10 Ex. Caa. 10; 44 L. J. Ex. 10; 31 L. T. 

574; 23 W. R. 214 313 

Ellison V. Wright (1827), 3 Russ. 4.58 878 

Elphinstonc (Ixird) v. Monkland Iron and Coal (lo. (1886), L. H. 11 

App. Cas. 332; 36 W. R. 17 481 

Eiworthy v. Billing (1841), 10 Sira. 98; 10 L. ,J. (N. S.) Ch. 176 711 

Empire Mining Co., In re (1890), 44 Ch. I). 402; .59 L. ,). Cli. .345; 

62 L. T. 493; 38 W. R. 747; 2 Meg. 191 836 

Empire Trust, In re (1891), 64 L. T. 221; 39 W. R. Dig. 43; 7 T. L. B. 

222 50 


Empress Engineering Co., In re (1880), 16 Ch. D. 125; 43 L. T. 742; 

29 W. R. 342 10, 482 

Engel V. South Metropolitan Brewing and Bottling (>)., (1892) 1 Ch. 

442; 61 L. J. Ch. 389; 66 L. T. 155; 40 W. R. 282; S T. L. K. 

267 60. 6t»8 

English and Scottish Mercantile Investment Co. w. Brnnton, (1892) 

2 g. B. 700; 62 L. J. Q. B. 136; 67 L. T. 406 ; 41 W. B. 133; H 
T. L. R. 772 (C. A.) 21. "<h '44, L54 



Hv 


TABLE OF CASES. 


Eng — Eva page 

English Bank of the River Plate, In re. Bank of Brazil, Ex parte, 
(1893) 2 Ch. 438; 62 L. J. Ch. 578; 69 L. T. 14; 41 W. R. 621; 

9T. L. R. 367 ; 3 R. 518 892 

“Englishman” (The) and “Australia” (The), (1895) P. 212; 64 L. J. P. D. 

6 A. 74; 72 L. T. 203; 43 W. R. 670; 11 T. L. R. 68; 11 R. 767; 

7 Asp. M. C. 606 911 

Ennis (Sir J. J.), In re. Coles v. Peyton, (1893) 3 Ch. 238; 62 L. J. Ch. 

991; 69 L. T. 738; 7 R. 644 909 

Enraght’s Case. See Dale’s Case. 

Enthovcn v. Hoyle (18.52), 13 C. B. 373; 21 L. J. C. P. 100; 16 Jur. 

272 4, 236 

Eiianger v. New Sombrero Phosphate Co. (1878), 1.. R. 3 App. Cas. 
1218,1278; 48L. J. Ch.73: 39L.T. 269; 27 W. R. 65 (H. L.— E.) 

444, 445 

Ernest Hawkins & Co., Ltd., In re, Brieba v. The Company (1916), 31 

T. L. R, 247 606, 508 

Ernest v. Nicholls (1857), 6 H. L. ( as. (Clark) 401; 30 L. T. (O. S.) 46; 

6 W. R. 24; {mih nom. Sea Fire Life Assurance Society v. Port of 
Ixindon Ship Owners’ Loan and Assurance Society); 3 Jur. N. S. 

919 127 

Esberger & Son, Ltd. r. (iapital .and Counties Bank, (1913) 2 Ch. 

366; 82 L. ,1. Ch. ,576; 109 L. T. 140 189 

Eacalera Silver Lead Mining Co., In re. Tweedy v. The Company 

(1908), 26 T. L. R.87 28, 284 

European and American Finance Corjxiratioii, Ex parte (1866). See 
Strand Music Hall Co., Ltd., In re. 

European Assurance Society Arbitration Acts, In re (1876). See 
Doinaii's Case. 

European Bank, In re, Agra Bank Claim (1872), L. R. 8 Ch. App. 41; 

27 L. T. 732; 21 O. R. 45 867, 860 

European Bank, In re. Criental Commercial Bank, Ex parte (1870), 

L. K. 6 Ch. App. 358; 39 L. .1. Ch. 688; 22 L. T. 422; 18 W. R. 

474 163 

European Central Rail. Co., In re, Oriental Financial Corporation, Ex 
■parte (1876), 4 Ch. D. 33; 46 L. J, Ch. 57; 35 L. T. 683; 25 

W. R. 92 18, 274, 484 

Eui-ojieaii Life Assurance Society, In re (1869), L. R. 9 Eq. 122; 

39 L. J. Ch. 324; 18 W. R. 9 76 


Evans, Ex parte, W’atkins. In re (1879), 11 Ch. D. 091 ; 48 L. J. Bank. 

97; 40 L. 'V. 626; 27 W. R. 712; on .appeal (1879), 13 Ch. D. 

252; 49 L. J. Bank. 7; 41 L. T. 565; 28 W. R. 127 483, 504 

Evans. In re, Evans v. Noton, (1893) 1 Ch. 252; 62 L. J. Ch. 413; 

68 L. T. 271; 41 VV. R. 230; 9 T. L. R. 108 610 

Evans c. Beattie (1803), 5 Esp. 26 912 

Evans V. Coventry (1854), 5 De (J. M. & G. 911; 3 Eq. Reps. 545; 24 

L. T. (O. S.) 186; 3 W. R. 149 689 

Evans e. Davies, (1893) 2 Ch. 216; 62 L. J. Ch. 661; 68 L. T. 244 ; 41 

W. K. 687 708 



TAULK OF CASES. 


Iv 


Evans v. Rival Granite Quarries, (1910) 2 K. R. 979; 79 L. J. K. R. 970; 


26 T. L. R. 609 ; 64 Sol. J. .6,S0 63, 66, 281, 498 

Evelyn r. Lewis (1844), 3 Haro, 472 60,6 

Ewart V. Latter, 4 Alacq. 983 gi( 


Kxhall Coal .Mining Co., W>lcy c. Hee Wyley r. Exhall, &c. (i). 


F. 


Fairfield Shipbuilding and Engineering Co. v. London and East Coast 

Express Steamship Co., W. N. (1895) 64 489, .632, 660, 670 

Fairtitle v. Gilbert (1787), 2 T. H. (l)urn. & Eii.st.) 169; 1 R. li. 4,65... 137 
Kaleke v. Scottish Imperial Insurance Co. (1886), 34 Ch. 1). 234; .56 

L. J. Ch. 707; 56 L. T. 220; 36 W. R. 143; 3 T. L. R. 141 1.50 

Faniatina Development (Corporation v. Bury, (1910) A. 439; 7!1 
L, J. Ch. 597; 102 L. T. 866; 26 T. L. R. 540; 17 .Mans. 242; 54 

Sol. J. 610 205, 289, 416 

Farley, Er jtarle, New, In re (1841), 1 Mont. D. & De 0. 683; 10 

L. J. Bank. 55; 5 Jur. 512 ,849 

Farmer v. Goy & Co., Ooy & Co., In re, (19(X)) 2 Ch. 149; 69 L. J. Ch. 

481 ; 83 L. T. 309 ; 48 W. R. 426; 16 T. L. B. 310 23 

Farmer e. 1‘itt, (1902) I Ch. 954 ; 71 L. J. Ch. 500; .50 W. R. 453 ... 849, 

850, 879 

Farquharaon v. Balfour (1836), 8 Sim. 210 476 

Farrand v. Yorkshire Banking Co. (1888), 40 Ch. D. 182; 58 L. .1. Ch. 

238; 60 L. T. 669 ; 37 W. R. 318 144 

Farrer v. Lacy, Hartland & Co. (1883), 26 Ch. D. 636; .53 L. .1. Ch. .5()!l; 

60 L. T. 121 ; 32 W. B. 196 879 

Farrow v. Austin (1881), 18 Ch. D. 58; 45 L. T. 227; 30 W. R. r/l ... 86 

Feist V. Societe Intercommunale Beige, (1934) A. C. 161 ; W. N. (1934) 

4; 103 L. J. Ch. 41 ; 150 L. T. 41 ; 39 Cbm Cas. 146; 60 T. L. K. 

143 28, 29 


Fell V. Goslin and Morgan (1852), 7 Ex Reps. (Weis., Hurl. & Gor.) 

185; 21 L. J. Ex. 145 i«>H 

Fenton v. J. Thorley & Cb., (1903) A. G. 443 ; 72 L. J. K. B. 787; 89 

L. T. 314; 52 W. R. 81; 19 T. L. R. 684 193 

Fenton Textile Association v. Lodge, (1928) 1 K. B. 1 ; 96 L. J. K. R, 

1016; 137 L. T. 241 60 


Fenwick, Stobart & Co., In re. Deep Sea Fishery (b.’s Claim, (1902) 

1 Ch. 607; 71 L. J. Ch. 321; 86 L. T. 193; 60 W. R. Dig. 30; 

9 Mans. 205 ' 

Ferguson v. Wilson (1866), L. R. 2 Ch. App. 77; 36 L. ,1. Ch. 67; 1.) 

L. T. 230; 15 W. R. 27; 12 Jur. N. S. 912 93 n., 133 

Fergusson v. Fyffe (1840 — 41), 8 Cl. & F. 121 8,iM 

Fewings, Exparte, Sneyd, In re (1883), 25 Ch. D. 3.18; 53 L. J. Ch. 

50 L. T. 109; 32 W. R. 352 

Finck V. Tranter, (1906) 1 K. B. 427; 74 L. J. K. B. 345; 92 J>, 1 . 297; 

53 W. R. Dig. Ill 



Ivi 


TABLE OF CASES. 


Fin — Fos PAGE 

Finlay v. Mexican Investment Corporation, (1897) 1 Q. B. 517; 66 
L. J. Q. B. 161; 76 L. T. 257 ; 46 W. R. Dig. 76; 13 T. L. R. 63... 

169, 313 

Firbank’s Executors v. Humphreys (1886) 18 Q. B. D. 54; 56 L. J. 

Q. B. 57; 56 L. T. 36; 35 W. R. 92; 3 T. L. R. 49 134, 866 

Fireproof Doors, Ltd., In re, Umney v. The Compan}', (1916) 2 Ch. 142 ; 

85 L. J. Ch. 444; 114 L. T. 994 ; 60 Sol. J. 513 3, 20, 123, 124, 

130, 162, 203 

First National Bank of Chicago v. Orinoco Shipping and Trading Co. 

(1904), 21 T. L. R. 39 287 

Firth, In re. See Schofield, Ex -parle. 

Firth & Sons v. Commissioners of Inland Revenue, (1904) 2 K. B. 205; 

73L..1.K.B.6.32; 91 L. T. 138; 52W.R.622; 20 T. L. 11. 447 ... 236 
Fish, In, re, Bennett v. Bennett, (1893) 2 (3i. 413; 62 L. .7. Ch. 977 ; 69 

L. T. 2.33; 41 W. B. Dig. 236 341 

Fisher’s (lase. See 3'ora Tit Cycle Co., In re. 

Fitzgeorge, In re, Robson, Ex 'parte. (1905) 1 K. B. 462; 74 L. J. K. B. 

322; 92 L. T. 206; 53 W. K. 384; 12 Mans. 14 513, 913 

Fitzgerald v. Persse, (1908) I Ir. R. Ch. 279 141 

Fitzgerald’s Trustee v. Mellersh, (1892) 1 Ch. 385; 61 L. J. Ch. 231; 

66 L. T. 178; 40 \V. B. 251 ; 8 T. L. R. 2.37 858 

Fitzroy v. Cave, (1005) 2 K. B. 364; 74 L. J. K. B. 829; 93 L. T. 499; 

54 W. B. 17; 21 T. L. R. 612 (C. A.) 209 n. 

Fleming v. Ikink of New Zealand. (1900) A. C. 577 ; 69 L. J. P. C. 120; 

83 L. T. 1 ; 49 W. R. Dig. 7; 16 T. L. R. 469 844 

Fletcher r. C<.lhH. (1905) 2 Ch. 24; 74 L. J. Ch. 502; 92 L. T. 749; 53 

W. B. 516 (C. A.) 92 n. 

Florence Land and Public Works Co., Ltd., In re, Moor, E'x parte 
(1873), 10 Ch. D. .5.30; 48 L. .1. Ch. 137; 49 L. T. 589; 27 W. R. 

236 12, 21, 36, 66, 62, 63, 64, 68, 71, 73, 142, 844 

Flower (C.) and Metropolitan Board of Works, In re. (1884), 27 Ch. D. 

.592; 53 L. J. Ch. 955; 51 L. T. 2.57; 32 W. R. 1011 341 

Folkes V. King, (1923) 1 K. B. 282; (1922) 2 K. B. 348, reversed; 28 
Com. Cas. 110; 67 Sol. J. 227; 39 T. L. R. 77; 92 L. J. K. B. 125; 

128 L. T. 405 871, 872 

Follit V. Eddystone Cranite Quarries Co., (1892) 3 Ch. 75; 61 L. .1. Ch. 

567; 40 W. R. 667; 8 T. L. R. .535 158 

Forbes v. .laeksoii (1882), 19 Ch. D. 615; 51 L. .1. Ch. 690 ; 48 L. T. 

722; 30 W. R. 652 910 

Ford V. Chesterfield (Earl of) (1856), 21 Beav. 426; 5 W. R. Ch. Dig. 

72.73 513 

Foreign, American and General Investment Trust Co. v. Sloper. See 
Coiiingham r. Sloper. 

Foreign and Colonial Gas Co., Bower r. See Bower r. Foreign and 
(Ailonial Gas Co. 

Forster v. Nixon’s Navigation Co. (1906), 23 3’. L. R. 1.38 507 

Foster ti. Borax Co., Borax Co., In re. (No. 2). (1901) 1 Ch. 326; 70 
L. J. Ch. 162: 83 L. T. 638; 49 W. R. 212; 17 T. L. R. 159 ...66, 496 



TABLE OF CASES. 


Ivii 


Fou- -Fur I'Aou 

Foulkes V. Quartz Hill CouBolidait'd Gold Alining Co. (1884), 1 C-ab. & 

Ell. 156; Km. Dig. 1884, p. 102 443 

Fouler V. Broad’s Patent Night Light Co., (1893) 1 Cb. 724; 62 L. ,1. Ch. 

373; 68 L. T. 576; 41 W. K. 247; 3 R. 295 699, 704 

Fou ler v. Midland Electric Corporation for Power Distribution, (1917) 

1 Ch. 627, 656; 86 L. .1. Ch. 472; 117 L. T. 97; .33 T. L. R. 322; 

61 Sol. J. 459 28. 1 19, 284, .318 

Fox Crystal Palace Co. See. Cr3st.iil Palace Co., In re. 

Foxton V. Aliuichcstor and Liverpool District Banking Co. (1881), 44 

L. T. 4(16; 29 W. R. Dig. 14, 15 S57 

France and Hill v. White an<! Williams (1839), 8 Scott, 257; 9 L. .1. 

(N. S.) C. P. 27 577 

Francis v. Harrison (1889), 43 Ch. D. 183; .59 L. ,1. Ch. 248; 61 L. T. 

667; 38 W. R. 329 489, .537, 710 

Franckc, In re, Drake v. Francke (1888), 57 L. ,1. Ch. 437 ; 58 L. T. 305; 

36 W. R . Dig. 5 .508 

F'rarikenburg v. Great HorBe)es.s Carriage Co., (1900) 1 Q. B. 504 ; 69 
L. .1. Q. B. 147; 81 L. T. 684 ; 48 W. B. Dig. 152; 7 Mati.s. ,347 ... 


4.54. 465 

Fraser t. Cooper, Hall & Co. (1882), 21 Cli. 1). 718; 51 J,. .). Ch. 575; 

46 L. T. 371; 30 W. R. 6.54 ,531. 5.52, 560 

Frazer e. .Jordan (1857), 8 Fll. & Bl. 30.3; 26 L. J. Q. B. 288; 29 L. '1'. 

«). S.) 326; 5 W. H. 819; 3 Jur. N. S. 10.54 910 

Freeman r. Appleyard (1862), 32 L. J. Ex. 175; 7 L. T. 282: II W. B. 

C. I,. Dig. 47; 1 N. B. .30 871 

Freeman r. Cox (1878), 8 Ch. 1). 148; 47 L. ,1. Ch. .560; 26 W. R. 689 ... 503 
Friend r. Young, (1897) 2 Ch. 421; 66 L. J. Ch. 737; 77 L. 50; 46 

W. K. 1.39 855 

Fripp r. Chard Rail. Co., Fripp r. Briduevrater anil Taunton, Ac. Co. 

( 18.53), 1 1 Hare, 241 ; 22 L. ,1. Ch. 1084; 1 W. K. 477; 17 Jnr. 877.. .5(K» 
Frost (S. ) A Co.. In re, (1899) 2 Ch. 207; 68 L. ,1. Ch. ,544 ; 80 L. T. 849 ; 

48 W. R. 39; 15 T. L. R. 390 172 

Fryer r. Ewart, (1902) A. C. 187; 71 L. .1. t3i. 433; 86 L. 'I'. 242; 50 
W. R. Dig, 91 ; 18 T. L. B. 426 {.tub nom. for L. 'T. and T. L. R. 
under Watney, Coombe, Reid A Co. r. Fwarl); 9 Mans. 281 

(H. L.-E.) 121 

Fuentes r. Montis (1868), L. R. 4 C. P. Cas. 93; .38 L. ,1. C. P. 95; 19 

L. T. 364; 17 W. H. 208 871 

Fuller V. Glvn, Mills, Currie A Co.. (1914) 2 K. B. 168; 83 L. J. K. B, 

764; lioL. T. 318; .30 T. L. U. 162; 19 Com. Cas. 186; 58 Sol. .1. 

236 851 

Fullerton v. Provincial Bank of Ireland. (1903) A. C, 309 ; 72 L. .1. P. t '■ 

79; 89 L. T. 79; 52 W. R. 238 (H. L.— I.) I D. 845 

Furber, Ex parte. Parsons, In re, (1893) 2 Q. B. 122. Eer. Parsons. In 
re, Furber, Ex parte.. 

Furness v. Caterham Rail. Co. (1869), 27 Beav. 358; 7 W . R. 660 ... 484 
Furnivall v. Hudson, (1893) 1 Ch. 335; 62 L. 3. Ch. 178; 68 L. T. 378; 

41 W. R. 358 



Iviii 


TABLE OE GABES. 


G. 

Gal— Gib 

Galula V. Piutus (1911), 104 L. T. 574 ; 27 T. L. K. 382 865 

Gandy v. Gandy (1885), 30 Ch. D. 57; 64 L. J. Ch. 1154; 53 L. T. 306; 

33 W. R. 803; 1 T. L. R. 620 10, 482 

Gardner v. London, Chatham and Dover Railway, Drawbridge v. Same 
(1866—67), L. R. 2 Ch. App. 201 ; 36 L. J. Ch. 323; 16 L. T. 494, 

552; 16 W. R. 326 4, 8, 52, 499, 500, 606, 510 

Garnett v. M’Kewan (P. O.) (1872), L. R. 8 Ex. Cas. 10; 42 L. J. Ex. 

1; 27 L. T. 560 ; 21 W. R. 57 857, 860 

Garrard v. James, (1925) Ch. 616; 94 L. J. Ch. 234; 133 L. T. 261; 

69 Sol. J. 622 912 

Gartaide’s (Brookside Brewery), Ltd. i’. Commissioners of Inland 

Rcvenue(1900), 82L. T. 686; 48W. R.Dig. 78; 16 T. L. R. 378... 234 
Gartside v. Silkstone and Dodworth Coal and Iron Co. (1882), 21 Ch. D. 

762; 61 L. J. Ch. 828; 47 L. T. 76; 31 W. R. 36 161, 276 

Gas Light Innirovement Co. v. Terrell (1870), L. R. 10 Eq. 168, 176; 

39 L. J. Ch. 725' 23 L. T. 386; 18 W. R. Ch. Dig. 56, 67 217 

Gasquoine, In re, Gasquoine p. Gasquoine, (1894) 1 Ch. 470 ; 63 

L. J. Ch. 377; 70 L. T. 196; 7 R, 449; 10 T. L. R. 220 93 

Gaudot Fr^res Steamship t'o.. In re (1899), 12 Ch. D. 882; 48 L. J. 

Ch. 818; 41 L. T. 503; 28 W. R. Dig. 49 612 

“ Gauntlet ” (The). Hec Dyke v. Elliott. 

Gauasen v. Whatman (1905), 93 L. T. 101; 54 W. R. Dig. 146 334 

Gedge v. Matson, 25 Beav. 310 911 

Gee V. Bell (1887), 35 Ch. D. 160; 56 L. J. Ch. 718; 66 L. T. 305; 

36 W. R. 806 608 


Geipel v. Peach. (1917) 2 Ch. 108; 86 L. J. Ch. 746; 117 L. T. 84; 

61 Sol. J. 460 455 

General A8 b<4h Purehasing Co. v. Chesterton Coal and Iron Co. (1888), 

32 Sol. J. 645 60 

General Auction Estate and Monetary Co. v. Smith, (1891) 3 Ch. 

432; 60 L. J. Ch. 723; 65 L. T. 188; 40 W. R. 106; 7 T. L. R. 

636 42, 476 

General Estates Co., In re. See City Bank, A'x parte. 

General Motor (lab Co., Ltd., Jn re (1912), 56 Sol. J. 573 280 

General Radio Co., Ltd., W. N. (1929) 172 684 

General Share and Trust Co. v. Wetley Brick and Pottery Co. (1882), 

20 Ch. D. 260; 30 W. R. 445 150, 605, 797 

General South American (Jo., In re (1876), 2 Ch. D. 337 ; 34 L. T. 706; 

24 W. R. 891 217, 512 

George Inglefield, Ltd., Ik, (1933) 1 Ch. 1 189 

George Routledge & Sons, In re, Hummel v. Same, (1904) 2 Ch. 474; 

73 L. J. Ch. 843; 91 L. T. 288; 63 W. R. 44 37, 138, 141 

Gersoii v. Simpson, (1903) 2 K. B. 197; 72 L. J. K. B. 603 ; 89 

L. T. 117: 51 W. R. 610; 19 T. L. R. 544 466 


Gibbs V. Guild (1882), 9 (^. B. D. 59; 51 L. J. Q. B. 313; 46 L. T. 248; 
30 W. R. 591 


465 



TABLE OF CASES. 


Gib Gor paok 

Gilbert v. Gonard (18S4), 54 L. J. Ch. 439; 52 L. T. 64; 33 W. R. 302 • 

1 T. Li. R. 91 22J 

Gibson v. Holland (1865), Har. & Ruth. 1; (1865), L. R. 1 C. P Gas 1- 
35 L. J. C. P. 5; 13 L. T. 293; 14 W. R. 86; 11 Jur. K. S. 



Giles. In re. Real and Personal Advance Co. v. Miehell (1890) 

43 Ch. D. 391; 59 L. J. Ch. 226 ; 62 L. T. 375; 3S W. R. 273....486 n.. 

798. 799 

Giles V. Niitliall, House Improvement Supply Association, In re, 

W. N. (1885) 51 501 

Gile.s >•. Perkins (1807), 9 East, 12, 14 861 

Gill r. Downing (1874), L. R. 17 Eq. 316; 30 L. T. 157; 22 W. R. 

360 879 

Gill r. Newton (1866), 14 L. T. 240; 14 W. R. 490; 12 .Iiir. N. S. 

220 473 

tilasbrook r. Gillat (1846), 9 Reav. 611 800 

Gliisdir Copper Mines, In re, English Electro-Metallurgical Co., 

Ltd. V.. Glasdir Copper Mines. (1906) 1 Ch. 365; 75 L. J. Ch. 

109; 94 L. T. 8; 54 W. R. Dig. 23; 22 T. L. R. 1(K>; 13 

Mans. 41 149, 506, 61HI, 780 

Glusier r. Rolls (1889), 42 Ch. D. 436; 58 L. .1. Ch. 820; 62 L. T. 133: 

38 W, H. 113; 1 Meg. 196, 418; 5 T. L. K. 691 432, 454 , 462 

Glyiieorrwg ('olliery Co., Ltd., In rc, Railwaj- Debenture and General 
Trust Co., Ltd. v. The Company, (1926) ('h. 951 ; 96 L. ,J. Ch. 43; 

136 L. T. 159; 70 Sol. J. 857 .582, 681, 690. 78) 

Glynn Valley Tramway Co., /fc, (1937) Ch. 465; AV. -N. (1937) 240; 

157 L. T. ,36; 53 T. L. R. 743; 100 L. .1. Ch. 238 53, 500 

tiodfrey Watson (1747), 3 Atk. 517 878 

Godson’s Claim, Law Guarantee, &e. Society, In re, (1915) 1 Ch. .340; 

84 L. J. Ch. 510; 112 L. T. .537; 39 Sol. J. 234 313 

Goldbiirg, In re, Silverstone, A’j; parte, (1912) 1 K. B. 384; 81 

L. J. K. B. 382; 105 L. T. 959; 19 Mans. 44 217 

Goodehap v. Roberts, Roberts, In re (1880), 14 Ch. D. 49; 42 L. T. 

666; 28 W. K. 870 18, 274 

Goodlellow Nelson Line (Liverpool), Ltd., (1912) 2 Ch. 324; 

81 L. J. Ch. 5ti4; 107 L. T. 344 ; 28 T. L. R. 461; 19 Mans. 

265 161 

Goodwin V. Robarts (1875), L. R. 10 Ex. Cases, 76, 337; 44 L. .1. li.x. 

57, 157; 33 L. T. 272; 23 W. R. 915; on appeal (1876), 

L. R. 1 App. Cas. 476; 45 L. J. Ex. 748; 35 L. 3'. 179; 21 
W. R. 987 31, 183, 23.5. 268 

Gordillo V. Weguelin (1877), 5 Ch. D. 287; 46 L. J. Cli. 691; 3t> 

L. T. 206; 25 W. R. 620 

Gordon v. Ellis (1846), 2 C. B. 821; 16 L. J. (N. S.) C. P. 178 577 

Gorgier v. Mieville (1824), 3 Barn. & Gres. 45; 4 Dovi. & Kv. 
King’s Bench Reps. 641; 2 L. .1. (G. S.) K. B. 206; 2/ B. B- 



tiorringe v. Irwell India Rubber and Gutta Perelia VVork.s (1886), 

34 Ch. D. 128; 56 L. J. Ch. 85; 55 L. T. 572; 35 VV. R. 86 198 



lx 


TABLE OF CASES. 


Gor— Gre paob 

Grorris v. Scott (1874), L. R. 9 Ex. Cas. 125; 43 L. J. Exch. 92; 

30 L. T. 431; 22 W. R. 575 458 

Gosling V. Gaskell, (1897) A. C. 575; 66 L. J. Q. B. 848; 77 L. T. 

314; 46 W. R. 208; 13 T. L. R. 544 471, 506 

Gough V. Wood, (1894) 1 «. B. 713; 63 L. J. Q. B. 564 ; 70 L. T. 

297; 42 W. R. 469; 9 R. 509; 10 T. L. R. 318 333 

Gough’s Garages, Ltd., (1930) 1 K. B. 615; W. N. (1930) 87; 99 
L. J. K. B. 226; 46 T. L. R. 283; 28 L. G. R. 239; 143 L. T. 

38 283, 471, 698 

Governmeuta Stock and other Securities Investment Co. v. Manila 
Rail. Co., (1897) A. C. 81; 66 L. .1. (.'h, 102; 75 L. T. 553; 45 

W. R. 363; 13 T. L. B. 109 (H. L.— E.) 63, 64, 66, 72 

Gowers v. Walker, (1930) I Ch. 262; W. N. (1930) 5; 40 T. L. R. 150; 

99 L. .1. Ch. 138; 142 L. T. 404; (1930), B. & C. R. 125; 15 

T. C. 165 683 

Goy & Co., In re. Farmer v. Goy & Co., (I9O0) 2 (.'h. 149; 69 L. J. Ch. 

481 ; 83 L. T. 309; 48 W. R. 425; 16 T. L. R. 310 23, 209, 

210, 654, 656 

Graham, In re, Graham v. Noakes, (1896) 1 Ch. 66; 64 L. J. Ch. 98; 

71 L. T. 623; 43 W. R. 103 595 

Graham v. Graham (1791). 1 Ves. Jun. 272, 273 126 

Grant v. Royal Exchange Assurance Co. (1816), 5 Maule & Sel. 

439 577 

Grant v. United Kingdom Switchback Railways Co. (1888), 40 
Ch. D. 135; 58 L. J. Ch. 211; 60 L. T. 526; 37 W. R. 312; 

5T. L. R. 92; 1 Meg. 117 203 

Gray v. Johnston (1868), L. R. 3 H. L. (E. &. Ir. App.) 1; 16 W. R. 

842 857 


Gray v. Lewis, Barker v. Lewis (1873), L. R. 8 Ch. App. 1035, 1049; 

43 L. J. Ch. 281, 288; 29 L. T. 12; 21 W. R. 923 467 

Great Cobar, Ltd., In re, Beeson v. The Company, (1915) 1 Ch. 682; 

84 L. J. Ch. 468; 113 L. T. 226; (1916), 1 H. B. R. 79 607 

Green v. Measures, W. N. (1866) 122 649 

Green v. Moore, W. N. (1891) 68; 39 W. R. 421 616 

Green t’. Wynn (1869), L. R. 4 Ch. App. 204 ; 38 L. ,J. Ch. 220; 

20 L. T. 131; 17 W. R. 385 910 

Greene v. St. John’s Mansions, Ltd., W. N. (1900) 9 649 


Greenwood v. Algesiras (Gibraltar) Rail. V,o.. (1894) 2 Ch. 205; 63 

L. J. Ch. 670; 71 L. T. 133; 1 Mans. 455; 7 R. 620 (C. A.).. .149, 689 
Greenwood v. Francis, (1899) 1 Q. B. 312; 08 L, J. Q. B. 228; 79 

L. T. 624; 47 W. B,. 230; 15 T. L. R. 125 (C. A.) 910 

Greenwood e. Leather Shod Wheel Co., (1900) 1 Ch. 421; 69 

L. J. Ch. 131; 81 L. T. 595; 48 W. R. Dig. 35; 7 Mans. 210; 

16 T. L. R. 117 (C. A.) 452, 464 

Gregory, Love & Cb., In re, Francis e. The Company, (1916) 1 Ch. 203; 

86 L. J. Ch. 281; 114 L. T. 396; (1916), 2 H. B. R. 42; 32 
T. L. R. 210; 60 Sol. .T. 221 76, 162, 494, 536, 670, 617, 618 



TABLE OF CASES. 


Ixi 


Gri — Ham pack 

Grierson v. National Provincial Bank of England, (1913) 2 Ch. 18; 

82 L. J. Ch. 481; 108 L. T. 632; 29 T. L. R. 601; 67 Sol. J. 

517 863 

Griffith V. Paget (No. 2) (1877), 6 Ch. D. 611; 37 L. T. 141; 26 

W. R. 821 120 

Griffith V. Pound (1890), 45 Oh. D. 553 ; 59 L. J. Ch. 522; 38 W. R. 

Dij;. 159 532, 710 

Grigson v. G< o. Taplin & Co. (1916), 112 L. T. 986; 69 Sol. J. 349 ... 497 

Grimsbv i>. Webster (1800), 8 W. R. 725 802 

Grirawood v. Moss (1872), L. K. 7 C. P. Caa. 360 ; 41 L. J. C. P. 239; 

27 L. T. 268; 20 W. R. 972 120 

(irinfley. In re, Clows v. Crindey, (1898) 2 Ch. 693; 67 L. J. Ch. 

624; 79 L. T. 105; 47 W. R. .53; 14 T. L. R. 555 93 

Grith r. Pound, 45 Ch. D. 553 489 

Gross, in re. See Kingston, Ex parte. 

Groves v. Wirnbornc (Lord), (1898) 2 Q. B. 402 ; 67 L. J. Q. B. 862; 

79 L. T. 284; 47 W. R. 87; 14 T. L. R. 493 (C. A.) 458 

Guardian A8.surancp Co., In re, (1917) 1 Ch. 431; 86 L. J. Cli. 214; 

116 L. T. 193; 33 T. L. R. 169; 61 Sol. .1. 232; (1917), 3 Hans. 

B. R. 113 836 

Gunn !/. Boickow, X'aughan & Co. (1875), L. R. 10 Ch. App. 491; 

44 L. d. Ch. 732; 32 L. T. 781; 23 W. K. 739 871 

Gutta Pereha Corporation, In re, Thornton v. The Corporation, W. N. 

(1899) 251 493, 548, 561 


H. 


H.s Estate, /n re, H. e. H. (1875), 1 Ch. U. 276; 45 L. ,1. Ch. 749; 

24 W. R. 317 492 

Hackney (Borough of) Newspaper Co., In re. See Borough of Hackney 
Newspaper Co., In re. 

Halifax and Huddersfield Union Banking Co. r. Kadoliff, Ltd., W. N. 

(1896) 63 49.5 

Hall (A. W.) & Co., In re (1887), 37 Ch. D. 712; 57 L. .1. Ch. 288; 58 

L. T. 166; 36 W. R. Dig. 33; 4 T. L. K. 227 1.54 

Hall Darp’.s Contract, In re (1882), 21 Ch. 15. 41 : 51 L. .7. Ch. 671; 46 

L. T. 755; 30 W. R. 650; 26 Sol, J. 371, 515 712 

Hallett, Ex parte. See Moss, In re. 

Hallett's Estate, In re, KnatchbuU v. Hallett (1879), 13 Oh. 1>. 690; 49 

L. .7. Ch. 415; 42 L. T. 421 ; 28 W. R. 732 ^22 


Hailidav v. Holgatc (1868), L. R. 3 Ex. Cas. 299; 37 L. J. Ex. 174; IH 

L. T. 656; 17 W. R. 

Hallows V. Fernic (1867), L. R. 3 Eq. 620: 36 L. J. Ch. 267; 15 L. T. 
602; 15 W. R. .503; on appeal (1868), L. R. 3 f'h. Apj). 467; 18 


L. T. 340; 16 W. R. 873 -+3"’ ‘‘3^- 

Harabro v. Biirnand, (1904) 2 K. B. 10; 73 L. K. H. Wi9; 90 1,. J . 

803 ; 62 W. R. 683; 20 T. L. R. 398: 9 Cora. Cas. 2.51 129. I'M) 



TABLE OF CASES. 


Ham — Hay i'aob 

Hamer v, London, City and Midland Bank, 87 L. J. K. B. 973 143 

Hamilton v. Watson (1845), 12 Cl. & Fin. 109 862 

Hamilton’s Windsor Ironworks, In re. Pitman and Edwards, Ex parte 

(1879), 12 Ch. D. 707; 39 L. T. 658; 27 W. R. 445 63, 491, 527 

Hamp-Adams v. Hall (1911), 27 T. L. R. 531 541 

Hamp V. Robinson (1865), 3 De C. .1. & S. 97, 109 589 

Hampshire Land Co., In re, (1896) 2 Ch. 743; 65 L. J. Ch. 860; 75 L. T. 

181; 45 W. R. 136; 3 Mans. 269; 12 T. L. R. 517 18, 120, 132, 

153, 206 

Hand v. Blow, (1901) 2 Ch. 721; 70 L. J. Ch. 687; 85 L. T. 166; 50 

W. R. 6; 17 T. L. R. 635 151, 319, 506, 740. 851 

Harpur’s Cycle Fittings Co., In re, (1900) 2 Ch. 731 ; 69 L. J. Ch. 841; 

83 L. T. 407; 49 W. K. Dig. 34; 8 Mans. 90 160 

Harrington v. Ramagc, W. N. (1907) 137; 51 Sol. .1. 514 798 

Harris Calculating Machine Co., In re, Sumner v. The Company, (1914) 

1 Ch. 920; 83 L. .1. Ch. .545; 110 L. T. 997; .58 Sol. J. 4.55 28, 

202. 284 

Harris’ Case, Imperial Land (V>. of Marseilles, In re (1872), L. R. 7 

Ch. App. 587; 41 L. .1. Ch. 621 • 26 L. T. 781 ; 20 W. R. 690 ... 178 

Harris v. Sleep, (1897) 2 Ch. HO; 66 I,. .1. Ch. .596: 76 L. T. 670; 45 

W. R. 680 594, 780 

Harris v. Tiuman (1882), 9 Q. B. 1). 264; 51 L. J. Q. B. 338; 46 L, T. 

844 ; 30 W. K. 533 221 

Harrison v. Boydell (1833), 6 Sim. 211 766 

Harrison v. Kirk, (1904) A. C. 1; 73 L. J. P. C. 35; 89 L. T. 566; 62 

W. R. Dig. 3 (H. L.— I.) 660, 666 

Harrison v. St. Etienne Brewery Co., W. N. (1893) 108; 37 Sol. J. ,562... 704 
Harriss r. Fawcett (1873). L. K. 15 Eq. 311 ; 42 L. .1. Ch. .502; 28 L. T. 

182; 21 W, H. 504; on !q)fa-al (1873). L. R. 8 Ch. App. 866; 42 

L. .1. Ch. at p. 503; 29 L. T. 84; 21 W. R. 742 909 

Harrogate Estates, Ltd.. In re, (1903) 1 Ch. 498; 72 L. J. Ch. 313; 88 

L. T. 82; 51 W. R. 334; 19 T. L. R. 246 189, 190, 284 

Harrold v. Plenty, (1901) 2 Ch. 314; 70 L. .1. Ch. 562; 85 L. T. 45; 49 

W. R. 646; 17 T. L. B. .546; 8 Mans. 304 860 

Harvey, Ex parte, Blakely, In re, Springfield, Ex parte (1864), 4 De G. 

M. & O. 881; 1 Bank, & Insol. Reps. 220; 23 L. .1. Bank. 26; 2 

W. K. Cli. Dig. 6 910 

Haux-well, Ex parte, Hemingway, In re (1883), 23 Ch. D. 626; 62 L. .T. 

Ch. 737; 48 L. T. 742; 31 W. R. 711 182 

Havana Exploration Co., Ltd., In re, Nathan’s Claim, (1916) 1 Ch. 8; 

86 L. J. Ch. 174; 114 L. T. 16; (1916), 2 H. B. R. 37 684 

Hawkins (Ernest) & Co.. Ltd.. In re. Bricba v. The Company (1915), 

31 T. L. R. 247 606, 508 

Hawkins r. Black (1898), 14 T. L. R. 398 631 

Hawkins v. Gathereolc (No. 1 ) (1852), 1 Drew. 12; 21 L. J. Ch. 617; 

16 ,Txir. 650 5 P 5 

Hay V. Swedish and Norwegian Rail. Co. (1889). 5 T. L. R. 460 162 



TABr.E OF CASES. Ixiii 

Hay — Hib I’AOK 

Hay V. Swedish and Norwegian Rail. Ck). (1892). 8 T. L. R. 775 ,5()fi 

Hay man, Christy and Lilly, Ltd., re (No. I ), Christy i'. The Company , 
(1917). ICh. 283; 86 L. J. Ch. 2.55; 116L.T.283; 33 T. L. R. 167., 

7'., 218 

Hay man, Christy and Lilly, Ltd., Jn re (No. 2), Christy v. 'I'he Company, 

(1917) 1 Ch. .5+5: 8G L. ,1. Ch. 389; 116 L. T. 467 ,507 

Hoad Gould. (1898) 2 Ch. 250; 67 L. d. Ch. 48(»; 78 L. T. 739; 46 

W. R..597; UW. R. 444 87 

Heathi'r Bell, The, (1901) P. 272; 70 L. .1. P. 1). & A. 57; 84 L. T. 794; 

49 AV. R. .577; 17 T. L. R. 511 145 

Hoalh'y V. Newton (1881), 19 Ch. D. 326; 51 L. ,1. Ch. 225; 45 L. T. 

455; 30 W. R. 72 798 

Heaton and Dugard, Ltd. »>. Cutting Bros., Ltd.. (1925) 1 K. B. 655; 

94 L, J. K. R. 673; 133 L. T. 41; 41 T. L. R, 286 64 , 498 

HefField v. Meadow's (1869). L. R. 4 C. P. Cas. 595; 20 L. T. 746: 17 

W. R. C. L. Rig. 62. 63 909 

Helby V. Matthew's, (1895) A. ('. 171 : t)4 L. J. Q. B. 465 ; 72 L. T. S41 ; 

13 W. R. .501; 60 .1. 1*. 2(1; 11 R. 2.32; 11 T. L. K. 446 875 

Heliiinre V. Smith (2) (1886). 35 Ch. 1). -149; 56 L. ,1. Oh. 145; .56 L. T. 

72; 35 W. R. 157: 3 T. L, R. 139 ;)05. 610 

Henderson n. .Astwood. (1894) .A. C. 1.50; 6 R. 4.50 (,1. C.) 879 

Henderson r. Laoon (1807), 1,. R. 5 Kq. 249; 17 L. T. 527; 16 W. B. 

328 432, 436. 439, 410, 462 

Henniker r. Wigg (1843), 4 Q. B. Beps. (Ad. & Kl.) 792; llav', & Mei . 

160 855 

Henry Pound, Son and Hutchins. Jn re (1889), 42 Ch. I). 402; 58 
L. .T. Ch. 792; 62 L. T. 137; 38 W. R. 18; 1 Meg. 363; 5 T. L. IL 

720 27, 282, 470, 472, 47.5, ,502, .505, 757, 797 

Henthom v. Fraser, (1892) 2 ('li. 27; 61 L. .1. f:h. 373; 66 L. T. 439; 

40 W. R. 433; 8 T. L. K. 4,59 178 

Henton v. Paddison (1893), 68 L. T. 10,5; 41 W. R. Diir. 19.5; 9 3\ L. R. 

333 909 

Hei'bert v. Salisbury and Yeovil Rail. (A>. (1.866), L. R. 2 E(|. 221; 14 

L. T. .507; 14W. R.7rt6 888 

Hermann r. Hodges (1873), ]>. R. 16 Kq. 18; 43 L. J. Ch. 192; 21 

W. R, 571 18*' 

Herts and Essex Waterworks Co., Iti re, W. N. (15109 ) 48 3011 

Heslop 1 ,’. Paraguay Central Rail. C<i., Ltd. (1910), .54 Sol .1. 234 — 27 ( 

Hewitt Loosemore (18.51), 9 Hare, 449 ; 21 L. J. (N. S.) (4i. 69: 18 

L. T. (O. S.) 133; 15 Jur. 1097 

Heyrnann v. European Central Rail. Co, (1868), L. I!. 7 Cq. 1.54; G 

W. R. Ch. Rig. 85 

Heywood, In re, Parkington r. Heywood, (1897) 2 Ch. .593; 67 L. .1. < h 

25; 77 L. T. 423; 46 W. R. 72; 4 Mans. 321 

Hibblewhite v. McMorine (1840), 6 Mees. & Weis. 20<i; 2 Ry. A'. Can. 

Cas. 51; 9 L. J. Eseh. 217 '26 



Ixiv 


TABLE OF CASES. 


HlC — Hop l“AOE 

Hickin, Ex 'parle, Ellins, In re {I860), 3 De G. & Sm. 662; 19 L. J. 

(N. S.) Bkcy. 8; 14 Jur. 405 683 

Hickson v. Darlow (1883), 23 Ch. D. 690; 52 L. J. Ch. 463; 48 L. T. 

449 ; 31W. E. 361; on appeal (1883), 23 Ch. D. at p. 693; 48 L. T. 

at p. 460 ; 31 W. R. at p. 417 473 

Higgs V. Northern Assam Tea Co. (1869), L. R. 4 Ex. Cases, 387 ; 38 

L. J. Ex. 233; 21 L. T. 336; 17 W. R. 1125 210 

Higginshaw Mills and Spinning (Jo., In re, (1896) 2 Ch. 644 ; 65 L. J. Ch. 

771; 75 L. T. 6; 46 W. R. 56 526 

Higginson v. German Athenamin (1916), 32 T. L. R. 277 497 

Hill V. Kirkwood (1880), 42 L. T. 106; 28 W. R. 358 473 

Hitchcock V. Humfrey (1843), 5 Man. & (!r. 559; 6 Scott, N. R. 640; 

12 L. J. (N. S.) C. P. 235; 7 Jur. 423 908 

Hoare British Columbia Development Association, W. N. (1912) 236; 

107 L. T. 602 63, 188 

Hobson V. Bas.s (1871), L. R. 0 Ch. App. 792; 19 W. R. 992 911 

Hobson fi. Gorringe. (1897) 1 Ch. 182; 66 L. J. Ch. 114; 75 L. T. 610; 

46 W. R. 366; 13 T. L. R. 139 142, 333 

Hodgson AocIps, Accle.s, In re, W. N. (1902) 164 ; 51 W. R. 67; 18 

T. L. R. 786 88, 325 

Hodson r. Blanchards (Ijotidon). Ltd. (1911), 131 L. T. Newspaper, 9... 76 

Hodson V. Tea Co. (1880), 14 Ch. D. 8.69; 49 L. J. Ch. 234; 28 W. R. 

458 27. 280, 490, 496 

Hoffman v. Duncan (18.63), 2 W. R. Ch. Dig. 54; 18 Jur. 69 780 

Hollyonk, Ex parte. Field, In re (1887), 35 W. R. 396 683 

Holme V. Brunskill (1878). 3 Q. B. D. 495; 47 L. .1. Q. B. 610; 38 L. T. 

838; 26 W. H. Dig. 194 312 

Holroyd r. Marshall (1861 ■ 62). 10 H. L. C. (Clark) 191 ; 33 L. J. Ch. 

193; 7 L. T. 172; 11 W. R. 171; 9 Jur. (N. S.) 213 57, 62, 846 

Holthauscn, Ex parte. Scheibler, In re (1874), L. R. 9 Ch. App. 722; 

44 L. J. Bank. 20; 31 L. T. 13 57 

Homan, Ex parte, Broadbent, In rc (1871). L. R. 12 Eq. 598; 19 W. R. 

1078 182 

Homborg, Ex parte. Hudson, In re (1842), 2 Mont. Deac. & De G. 642; 

6 .lur. 898 683 

Hoole V. Roberts (1848), 12 Jur. 108 802 

Hoolc V. Speak, (1904) 2 Ch. 732; 73 L. J. Ch. 719; 91 L. T. 183; 63 

W. R. Dig. 27; 20 T. L. R. 649; II Mans. 421 463 

Hope r. Croydon and Norwood Tramways Co. (1887), 34 Ch. D. 730; 

56 L. J. (Ai. 760; 56 L. T. 822; 35 W. R. 594 506 

Hopkins v. Hemsworth, (1898) 2 Ch. 347 ; 67 L. J. Ch. 526; 78 L. T. 

832; 47 W. R. 26 146 


Hopkins r. Worcester and Birmingham Canal Proprietors (1868), 

L. R. 6 Eq. 437; 37 L. J. Ch. 729; 17 W. R. Ch. Dig. 29 122, 496 

Ilopkinson r. Roll (1861), 9 H. D. C. (Clark) 514; 34 L. J. Ch. 468; 5 
L. T. 90; 9 W. R. 9tX); 7 -Tur. N. S. 1209 148, 334, 861 



TABLE OF CASES. 


bcv 


Hor — Hys page 

Horne and Hellard, In re (1885), 29 Ch. D. 736; 54 L. J. Cti. 919; 53 

L. T. 562; 33 W. R. Dig. 234 275 

Horne (W. C.) & Sons, Ltd., In re, Horne v. Horne (W. C.) & Sons, 
Ltd., (1906) 1 Ch. 271; 75 L. J. Ch. 206; 54 W. R. 278; 13 Mans. 

165 514, 819 

Horton v. Bosson, W. N. (1899) 38; (1899), 80 L. T. 435; 47 W. R. 

Dig. 155 551 

Houghton & Co. v. Nothard, Lowe and Wills, (1927) 1 K. B. 246; 

(H. L.— E.) (1928) A. C. 1; W. N. (1927) 285 ; 97 L. J. K. B. 76; 

44 T. L. R. 76; 138 L. T. 210 130, 131 

Houldsworth City of Glasgow Bank and Liquidators (1880), L. R. 

5 App. Gas. 317; 42 L. T. 194; 28 W. R. 677 466 

Houldsworth w. Yorkshire Woolcombers’ Association, Yorkshire 
Woolcotnbers’ Association, In re (1903), 88 L. T. 637; on ap{)eal, 
(1903) 2 Ch. 284; 72 L. J. Ch. 636 ; 88 L. T. at p. 811 ; 51 W. R. 

Dig. 25; 10 Mans. 276 65 

Howard v. Patent Ivory Manufacturing Co., Patent Ivory Manu- 
facturing Co., In re (1888), 38 Ch. D. 156; 57 L.J.Ch. 878; 58 

L. T. 395; 36 W. R. 801 48, 63, 132 

Hoyle, In re, Hoyle v. Hoyle, (1893) 1 Ch. 84; 62 L. J. Ch. 182; 67 

L. T. 674 ; 41 W. R. 81; 2 R. 146 848 

Huhhard, Ex parte, Hardwick, In re (1886), 17 Q. B. D. 690; 66 L. J. 

Q. B. 490; 59 L. T. 172, n.; 35 W. R. 2; 3 Morr. 246; 2 T. L. R. 

904 188 

Hubbard v. Hubbard & Co., Hubbard & Co., In re, (1898), 68 L. J. Ch. 

54; 79 L. T. 666 ; 47 W. R. Dig. 30, 31; 5 Mans. 360 64, 66 141 

Hubbuck t). Helms (1887), 66 L. J. Ch. 536 ; 56 L. T. 232; 35 W. R. 

574; 3 T. L. R. 381 63, 66, 68. 496 

Huggons V. Tweed (1879), 10 Ch. D. 359 ; 40 L. T. 284 ; 27 W. K. 495 ... 488, 

632, 578 

Hughes V. Morris (1852), 2 De G. M. & G. 349; 21 L. J. Ch. 761; 19 

L. T. (O. S.) 210; 16 Jur. 603 849 

Hughes V. Pump House Hotel Co., (1902) 2 K. B. 190; 71 L. J. K. B. 

630; 86 L. T. 794; 60 W. R. 660; 18 T. L. R. 654 209, n. 

Hughes V. Pump House Hotel Co. (2), ( 1902) 2 K. B. 485 ; 7 1 L. .1. K. B. 

803; 87 L. T. 359; 5t) W. R. 677 467 

Hunt V. Luck, (1902) 1 Ch. 428; 71 L. J. Ch. 239; 86 L. T. 68; 50 W. H. 

291; 18T. L. R. 265 164 

Husey v. London Electric Supply Corporation, Ltd., (1902) 1 Cli. 411; 

71 L. J. Ch. 313; 50 W. R. 420; 18 T. L. H. 296 151, 473, 

493, 797 


Hutchinson (W. H.) & Sons, Ltd., In re, Thornton v. The Compunj 


^1 T T. T? *191 


162 

Hyde v. New Asbestos Co. (1891), 8 T. 

7, T? 191 

433 

25 W. R. 65 

.594 

Hyde V. Warden (1876), 1 Ex. D, 309; 

Hyslop V. Morel (1891). 7 T. L. R. 263 


441 


P. — D. 



Ixvi 


TABLE OF CASES. 


I. 

Ill — Jac paof, 

Illingworth v. Houldsworth, (1904) A. C. 365; 73 L. J. Ch. 739; 91 
L. T. 602 ; 63 W. R. 113; 20 T. L. R. 633; 12 Mans. 141 (and see, 

Houldsworth v. Yorkshire Woolcombers’ Association) 21, 62, 66 

Imperial Mercantile Credit Association v. Coleman (1871), L. R. 6 
Oh. App. 668; 40 L. J. Ch. 262; 24 L. T. 290; 19 W. R. 481; on 
appeal (1873), L. R. 6 H. L. (E. & Ir. App.) 189; 42 L. J. Ch. 644; 

29 L. T. 1 ; 21 W. R. 696 173 

Imperial Bank of China, India and .lapan v. Bank of Hindustan, 
China and Japan (1866), L. R. 1 Ch. App. 437 ; 14 L. T. 433, 611 ; 

14 W. R. 811 ; 12 Jur. N. S. 493 794 

Imperial Gas Light and Coke Co. v. London Gas Light Co. (1864), 10 

Ex. Reps. (Hurl. & Gor.) 39; 23 L. J. Exch. 303; 2 W. R. 527 .. 465 
Imperial Land Co. of Marseilles. In re, Colborne and Strawhridge, Ex 
parle (1870), L. R. 11 Ef|. 478; 40 L. .1. Ch. 343; 23 L. T. 615; 

and 24 L. T. 261); 19 W. R. 223 43 

Imperial Land Co. of Marseillt*, In re (1870). Sec Vining’s Case. 

Imperial Ottoman Bank v. Trustees and Executors and Securities 

Investment Co., W. N. (1896) 23 445 

Ind, Coopo A Co., Iv re. Fisher r. The Company, Knox v. The Company, 
Arnold r. The Company, (191 1 ) 2 Ch. 223; 80 L. J. Ch. 661 ; 105 

L. T. 356; 66 Sol. .1. 600 (debenture — notiee) 63, 66, 149, .607 

Ind, Coopc & Co., In re, Fisher v. The Company (1909). 26 T. L. R. 11 

(C. A.) (debentures — title deeds) 95, 319 

Ind, Coope & Co. r. Mce, W. N. (1895) 8 49.3, 605 

Indemnity Fire Office, Ltd. v. Cousins, W. N. (1882) 16 183 

Inglis V. Robertson and Baxter, (1898) A. C. 616; 67 L. J. P. C. 108; 

79 L. T. 224; 47 W. B. Big. 60, 61 ; 14 T. L. K. 517 (H. L.— Sc.) ... 875 
International Life .Assurance Society and Hernules Insurance Co., 

In re (1870). See Blood. Ex parte. 

lomdes v. Pender (1874), L. B,. 9 Q. B. Cas. .631 , 537 ; 43 L. J. Q. B. 227 ; 

30 L. T. 547; 22 W. B. 884 438 

Ireland v. Hart. (1902) 1 Cti. .622 ; 71 I,. J. Ch. 276; 86 L. T. 385; 50 

W. R. 315; IS T. L. R. 253; 9 Mans 209 147 

Irish Club Co,, I,td., In re. W. N. (1906) 127 54 

Irvine v. Union Bank of Australia (1877), L. R. 2 App. Cas. 366; 46 
L. ,1. P. C. 87; .37 L. T. 176; 25 W. R. 682 .64, 132, 134, 203 


J. 

J. & P. Coats, Ltd. r. Crossland (1904), 20 T. L. R. 800 464 

,T. L. Young Mnnnfactiiring Co., In re. Young r. The Company, (1900) 

2 Ch. 7.63; 69 L. J. Ch. 868; 83 L. T. 418; 49 W. R. 116 620 

Jackson and Bassford, Ltd., Iv re, (1906) 2 Ch. 467; 75 L. J. Ch. 697; 

95 L. T. 292; 22 T. L. E. 708; 13 Mams. 306 182, 217 

.lacksoTi & Co.. In re. (1899) 1 Ch. 348 ; 68 L. J. Ch. 190; 79 L. T. 

662; 47 W, R. Dig. 27; 6 Mans. 125 193 



TABLE OF CASES. 


Ixvii 


JaC— Job TAOE 

Jackson, Ex parte, Bowes, In re (1880), 14 Ch. D. 726; 43 L. T. 272; 

20 W. R. 253 337 

Jackson v. Bowley (1841), Car. & M. 97 75 

Jackson Eainford Coal Co., (1896) 2 Ch. 340 ; 66 L. J. Ch. 767; 44 

W. K.5.'i4 53 

Jacobs, Ex parte, .lacobs. In re (1875), L. R. 10 Ch. App. 211; 44 L. ,1. 

Bank. 34; 31 L. T. 745; 23 W. R. 261 313, 910 

Jacobs f. Morn- . (1!H)2) 1 Ch. KUi; 71 L. J. Ch. 363; 86 L. T. 275; ,50 

W. R. 371; 18 T. L. R. 384 1.53 

Jamaica Rail. Co. v. Colonial Bank, (1906) 1 Ch. 677; 74 L. J. Ch. 410; 

92 L. T. 548; 53 W. R. 564 ((1. A.) ,531, .541 

.lames u. Boythorpe C'olbery Co., Boythorpe Colliery Co., In rr, 

W. X. (1890) 28; 2 Meg. 55 136, 1,50 

•laniicson n. l^iuoii Bank of Scotland (1913), 109 L. T. 850 851 

.fared e. Clenient.s, (1903) 1 Ch. 428; 72 L. J. Ch. 291 ; 88 L. T. 97; 51 

W. R. 401 ; 19 T. L. R. 219 (C. A.) 142 

.farrah Timber and Wood Paving Corporation, Samuel v., (1904) A. C. 

323; 73 L. J. Ch. 526; 90 L. T. 731; 62 W. R. 673; 20 T. L. B. 

.536; 11 Mans. 276 117, 118, 163, 207, 902 

Jarvis, In re. Ward v. .Tarvis, W. N. (1886) 118 612 

.larvis r. Hemmings (1912). .56 Sol. J. 271 402, 503 

JefFryes v .\cTa ami Maaternian’s Bank (1866), L. R 2 Eq. 674; .35 

L. J. Cii. 686; 14 W. R. 889 860 

Jenkinson, In re. X'ottingbnni and Nottinghamshire Rank, Ex parte 
(1885), 15 y. B. 1). 441 ; 54 1.. J. Q. U. 601; 34 W. B. Dig. 15; 2 

Mor. 131 216 

Jennings v. Broughton (1853), 17 B«>av. 234; 22 L. J. Ch. 585; I W. B. 

441; 17 Jur. 905; on ajipeal (18.54), 5 De G. M. & (!. 126; 23 

L. J. Ch. 999; 3 W. R. Ch. Dig. 46 447 

Jennings v. Mather, (1902) 1 K. B. 1 : 70 1.. J. K. B. 1032; 85 L. T. .396; 

.50 W. R. .52; 8 Mans, 329; 18 T. L. K. 6 (C. A.) 475 

.Jennings v. Ward (1705), 2 Vern. .520 117 

.lewan v. Whitworth (1866), L. R. 2 Eq. 692 ; 36 L. J. Ch. 127; 14 W. B. 

1020 876 


John r. .John, (1898)2 Ch. 673; 67 L. J. Ch. 616; 79L.’1'.362; 47 W. H. 

52; 14 T. L. R. 583 496 

Johnson & Co.. In re, (1902) 1 Ir. R 439 8.57 

Johnson, In re, Manchester and Liverpool Banking Co. r. Beales (1889), 

42 Ch. D. .505 ; 69 L, J. Ch. 99; 61 L. T. 160; 37 W. B. 765 79H 


Johnson, In rr, Steele v. Cobham (1866), L. R. 1 Ch. Apji. 325; 14 L. T . 

242; 14 W. B. 493 

Johnson(l.C,)ACo.,/jire, (1902)2Ch. 101; 71 L.J. Ch.576; 86 L. T. 

791; 50 W. K. 482; 9 Mans. 307 

•Johnson e. Russian Spratts Patent, Ltd., (1898) 2 Ch. 149; 67 L. -1. Cb. 

381; 78 L. T. 480 ; 46 W. R. 614 

Johnston and The Toronto Tvfie Foundry Co. v. flonsumers Gas Co. of 
Toronto, (1898) A. C. 447 ; 67 L. J. P. C. 33; 78 L. T. 270; 46 
W. R. Dig. 21 (P. C.) 



Izviii 


TABLE OF CASES. 


Joh — Kem fAOE 

Johnston Foreign Patents Co., In re, &c., (1904) 2 Ch. 234 ; 73 L. J. 

Ch. 617; 91 L. T. 124; 63 W. R. 189; 11 Mans. 378 202 

Johnstone v. Cox (1881), 19 Ch. D. 17; 45 L. T. 657 ; 30 W. R. 114 ... 613 
Jones, Ex parte. See London and Northern Bank, In re. 

Jones, In re, Calver v. Laxton (1886), 31 Ch. D. 440 ; 55 L. J. Ch. 360; 

53 L. T. 866; 34 W. R. 249; 2 T. L. R. 207 89 

Jones V. Barnett, (1900) 1 Ch. 370; 69 L. J. Ch. 242; 82 L. T. 37; 48 

W. R. 278; 16 T. L. R. 178 (C. A.) 712 

Jones V. Grordon (1877), L. R. 2 App. Cas. 616; 47 L. J. Bank. 1; 37 

L. T. 477; 26 W. R. 172 (H. L.— E.) 148, 874 

Jones V. Humphreys, (1902) 1 K. B. 10; 71 L. J. K. B. 23; 85 L. T. 

488; 60 W. R. 191 ; 18 T. L. R. 54 209, n. 

Jones V. Peppercorne (1858), Johns, 430; 28 L. J. Ch. 158; 7 W. R. 

103; 5 Jur. N. S. 140 860 

Jones V. St. John’s CoUege, Oxford (1870), L. R. 6 Q. B. Cas. 116, 127; 

40 L. J. Q. B. 80; 23 L. T, 803; 19 W. R. 276 163 

Jones V. Smith (184'l), 1 Ha. 43; 11 L. J. (N. S.) Ch. 83; 6 Jur. 8; 
on appeal (1843), 1 Ph. 244, 247; 12 L. J. Ch. 381; 7 Jur. 

431 153, 164 

Jones V. Victoria Graving Dock Co. (1877), 2 Q. B. D. 314; 46 
L. J. Q. B. 219; 36 L. T. 144; 26 W. R. 348; on appeal (1877), 

2 Q. B. D. at p. 325; 36 L. T. at p. 347 848 

Joplin Brewery Co., In re. (1902) 1 Ch. 79; 71 L. J. Ch. 21; 86 L. T. 

411; 60 W. R. 76 193, 194, 195 

Jorden v Money (1854), 5 H L. C. (Clark), 186; 23 L. J. Ch. 

866 430 

Joshua Stubbs, Ltd., In re, Barney v. Joshua Stubbs, Ltd. See 
Barney r. Joshua Stubhs, Ltd. 

Justice ti. James (1899), 16 T. L. R. 181 506 


K. 

Kaltenbach, Fisclier dk Co. v. Lewis and Peat (1885), L. R. 10 
App. Cas. 617; .55 L. J. Ch. 58; 53 L. T. 787; 34 W. R. 477 

(H. L.— E.) 875 

Karamelli and Barnett. Ltd., In re, (1917) 1 Ch. 203; 86 L. J. Ch. 

207; 115 L. T. 7.53; (1917), 3 H. B. R. 102 501 

Karberg’s Cose, Metropolitan Coal C.'onsumers’ Association, In re, 
(1892) 3Ch. 1; 61 L. J.Ch. 741; 66 L. T. 184,700; 40 W. R. Dig. 

41 ; 8 T. L. R. 637 429, 432, 440, 445 

Kellock’s Case, Barned’s Banking Co., In re (1868), L. R. 3 Ch. App. 


769; 16 W. R 919 512 

Kemp V. Falk (1882). L. R. 7 App. Cos. 573; 52 L. J. Ch. 167; 47 

L. T. 464; 31 W. R 125; 5 Asp. M. C. 1 (H. L.— E.) 871 

Kemp r. Westbrook (1749), 1 Ves. Sen. 278 860 



TABLE OF CASES. 


Ixix 


Kem— Kra 

Kfinpe V. Jones, W. N. (1S84) 214 474 

Kennedy v. Green (1834), 3 My. & K. 699 153 

Kemington, Ex parte (1813), 2 Ves. & B. 79; 13 R. R. 32 H.W 

Kent e. Freehold Land and Brickmaking Co. (1867), L. R. 4 Kq. 

588; 17 L. T. 77; on appeal (1868), L. R. 3 Ch. App. 493; 

.37 L. .1. Ch. 653; 16 W. R. 990 432, 443 

Kent (toaJ Cloncession, Ltd., Re, W. N. (1923) 328 488 

Kent Collieries, Ltd., Jn re. Day v. The Company (1907), 23 T. L. R. 

407, .559 (C. A.) 358 

Kent County Gas Light and Gf>ke Co., In re.. Brown, Ex park, 

(19(.I6), 95 L. T. 756 436 

Kerly, Son and Verdcn, In re, (1901) 1 Ch. 467; 70 L. .1. Ch. 189; 

83 L. T. 699 ; 49 W. K. 211 ; 17 T. L. R. 189 (C. A.) 044 


Ivettlewell t’. Watson (1882), 21 tih. D. 685 ; 51 L. .). Ch. 281; 46 
L. T. 83; 30 W. R. 402; (proceedings on motion as to notice 
of appeal on change oi solicitors) (1883), 52 L. J. Ch. 818; 

48 L. T. 840; 31 W. R, 709; on apjrieal (1884), 26 Ch. D. .501 ; 

53 L. J. Ch. 717; 51 L. T. 135; 32 W. R. 865 148 

King (The) v. International Trustee for the Protection of Bondholders. 
iS'f't' R. i>. International, &c. 

Kmgdon v. Kirk (1887), 37 Ch. J). 141; 57 L. J. Ch. 328; 58 L. T. 

382; .36 W. R. 430 .568 

Kingston, Ex parte, Gross, In re, (1871), L. R. 6 Ch. App. 632; 40 

L. J. Bank. 91 ; 25 L. T. 250; 19 W. R. 910 857, 860 

Kinnaird v. Webster (1878), 10 Ch. D. 139; 48 L. J. Ch. 348; 39 

L. T. 494 ; 27 W. R. 212 866 

Kirby v. Duke of Marlborough (1813). 2 Mau. & Sel. 18 865, 909 

Kirkwood v. Thompson (1865), 2 Hem. & Mi). 392; 34 L. J. Ch. 

305; 12 L. T. 446; 13 W. R. 495; 11 Jur. N. S. 385; on 
appeal (1865), 2 De G. J. & S. 613; 34 L. J. Ch. at p. .501; 13 

W. R. 1062 97 

Kitcat c. Sharp (1882), 52 L. J. Ch. 134; 48 L. T. 64; 31 W. R. 

227 610 

Kitchen. In re.. See Young, Ex parte. 

Kitson Empire Lighting Co., In re, Higgs v. The Company, W. N. 

(1910) 154 493, 549, 615 

Klein, In re, Goodwin, Ex parte, W. N. (1906) 148; 22 T. I,. R. 

664 ^’>84 

Knight V. City of London Brewery Co., (1912) 1 K. B. 10; 81 

L. J. K. B. 194; 106 L. T. 564;' .56 Sol. J. 183 335 

Knight V. Lord Plimouth (1747), 3 Atk. 480 

Knights Deep v. Commrs. of Inland Revenue, (1900) I Q. B. 217: 

69 L. J. Q. B. 66; 81 L. T. 626; 48 W. R. 198; 16 T. L. R. 

68 223, 2.32 

Knox V. Hayman (1892), 67 L. T. 137; 41 W. R. Dig. 37; 8 T. L. R. 

664 ^29. 464 

Krasnapolsky Restaurant and Winter Garden Co., In re. (1892) 3 Ch. 

174; 61 L. J. Ch. 593; 67 L. T. 51; 40 W. R. 639 ' 



TABLE OF CASES. 


Izx 

Kre— Law 

Kreditbank Casael v. Schenkers, Ltd., (1927) 1 K. B. 826; W. N 
(1927) 39; 71 Sol. J. 141; 43 T. L. R. 237; 96 L. J. K. B. 601; 

136 L. T. 716; 32 Cbm. Caa. 197 130 

Kroglinger (G. & C.) v. New Patagonia Meat and Cold Storage Co., 
(1914) A. C. 25; 83 L. J. Ch. 79; 109 L. T. 802; 30 T. L. R. 

114; 68Sol. J. 97 118 

Kuala Pahi Rubber Estate v. Mowbray, W. N. (1914) 321; 111 L. T. 

1072 ll^, 305 


L. 

Lacon Allen (1856), 3 Drew. 579; 26 L. .T. Cb. 18; 4 W. R. 693 .... 849 
Ladonburg & Co. v. (ioodwiri, Ferreira & Co. (in Liquidation) and 
Garnett, (1912) 3 K. B. 275; 81 L. J. K. B. 1174; 107 L. T. 587; 

28 T. L. R. 641; 66 Sol. .1. 722 189 

Lagunas Nitrate Co. v. Lagunas Syndicate, (1899) 2 Ch. 392 ; 68 
L. J. ("h. 699; 81 L. T. 334; 48 W. H. 74; 15 T. L. R. 436; 7 Mans. 

166 163, 446 

Lake, In re, Cavendish, Ex parte, (1903) 1 K. B. 151 ; 72 L. J. K. B. 

117; 87 L. T. 655; 51 W. R. 319; 19 T. L. R. 116 146 

Lake v. Simmons, (1927) A. C. 487; (1927), W. 0. & Ins. Rep. 417; 33 
Com. Cas. 16; W. N. (1927) 111; 71 Sol. J. 369; 43 T. L. R. 417; 

96 L. J. K. B. 621 ; 137 L. T. 233 873 

Lakeman v. Mouiitsliqihen. See Mountstephcn v. Lakeman. 

Land Credit Company of Ireland v. Lord Fermoy, Munster, Ex parte 
(1870), L. R. 5 Ch. App. 323; 39 L. J. Ch. 477; 22 L. T. 394; 18 

W. H. 393 483 

Laud (kedit Company of Ireland, In re, Overond, Gurney & Co., Ex 
parte (1869), L. R. 4 Ch. App. 460; .39 L. J. Ch. 27; 20 L. T. 641 ; 

17 W. K. 689 129 

Landowners West of England and South Wales Land Drainage and 
Inclosure Co. v. Ashford (1880), 16 Ch. D. 411; 60 L. J. Ch. 276; 

44 L. T. 20; 29 W. R. Dig. 141 137, 150 

Lassclls and Shearman, Ltd., In re, “ The Freemasons’ Ai'ms,” Chester 

(1908), 72 J. P. 323; 52 Sol. J. 534 336 

Lat ham v. C3inrlered Bank of India, Austraha and China (1874), L. R. 

17 Eq. 206; 43 L. J. Ch. 612; 29 L. T. 796; 22 W. R, Dig. 232 ... 911 
Lathom v. Greenwich Ferry (b., W. N. (1895) 77; 72 L. T. 790; 43 

W. R. Dig. 36; 2 Mans. 408; 13 R. 503 613, 689 

Laurie r. Scholeheld (1869), L. R. 4 C. P. Cas. 622; 38 L. J. C. P. 290; 

20 L. T. 852; 17 W. R. 931 909 

Law Car and General Insurance Corporation, In re, W. N. (1911) 91; 

66 Sol. J. 407; on appeal, W. N. (1911) 101 189 

Lau' Guarantee and Trust Society^ v. Bank of England (Governor, &c. 
of) (1890) 24 Q. B. D. 406 ; 62 L. T. 496; 38 W. R. 493; 6 T. L. R. 



TABLE OF CASES. 


Ixzi 


Law I^ni paue 

Law Guarantee Trust and Accident Society, In re. Godson’s Claim, 
(1915) 1 Ch. 340; 84 L. Ch. 610; 112 L. T. 637; (1915), 1 

H. B. R. 103; 59 Sol. J. 234 313 

Law Guarantee Trust and Accident Society, In re, Liverpool Mortgage 
Insurance Co.’s Case, (1914) 2 Ch. 617; 84 L. J. Ch. 1 ; 111 L. T. 

817; SOT. L. R. 616; 58 Sol. J. 704 313 

Law Guarantee and Trust Society v. Mitcham and Cheam Brewery Co., 

J.td., (1906) 2 Ch. 98; 75 L. J. Ch. 556; 94 L. T. 809; 64 W. R. 

551 ; 22 T. L. R. 499 336 

Law Guarantee and Trust Society v. Russian Bank for Foreign Trade, 
(1905)1K. B. 816; 74 L. J. K. B. 577 ; 92L.T.435; 53 W. R. Dig. 

156; 21 T. L. R. 383 (C. A.) 481 

Law Guarantee Trust and Accident Society u. Munich Re-insurance 
Society, (1912) I Ch. 138; 81 L. J. Ch. 188; 105 L. T. 987; .56 
Sol. J. 108 313 


Law Guarantee Trust and Accident Society v. Munich Re-insurance 

Co. (1915), 31 T. L. R. 572 313 

Lawrence’s Case, Cachar Co., Jn re (1867), L. R. 2 Ch. App. 412. 421; 

36 L. J. Ch. 490; 16 L. T. 222; 15 MC R. 571 444 

Lawrence v. Walmsley (1862), 12 C. B. N. S. 799; 31 L. J, C. F. 143; 

5 L. 1’. (N. S.) 798; 10 W. R. 344 312 

Lawrence r. West Soineraot Mineral Rail. Co.. {1918) 2 (.!h. 250 ; 87 

L. J. Ch. 513; 119 L. T. 609; 62 Sol. J. 652 292. 497 

Laythoarp v. Bryant (1836), 3 Scott, 238; 2 Bing. N. C. 735; 2 Hodges, 

25; 6 L. J. (N. S.) C. P. 217 844 

Lead (Company’s Workmen’s Fund Society, In re, Lowiis v. Governor, 

&c. for Smelting Down Lead, &c., (1904) 2 Ch. 196; 73 L. J. Ch. 

628; 91 L. T. 433; 52 W. R. 671; 20 T. L. R. 504 637 

Leas Hotel CIo., In re, Salter v. The Company, (1902) 1 Ch. 332; 71 

L. J. Ch. 294 ; 86 L. T. 182; 50 W. R. 409; 18 T. L. R. 236 19 

Ix^e r. Butler, (1893) 2 Q. B. 318; 62 L. J. Q. B. 691; 69 L. T. 370; 

42 W. R. 88; 4 R. 563; 9 T. L. B. 631 875 

Lc^e V. Jones (1863), 14 C. B. N. S. 386; 8 L. T. 316; affirmed on appeal 
(1864), 17 C. B. N. S. 482 ; 34 L. J. C. P. 131; 12 L. T. 122; 

13 W. B. 318; 11 Jur. N. S. 81 8«2 

Lee r. Roimdwood Colliery Co., Roundwood CoUicry Co., In re, (1897) 

1 Ch. 373; 66 L. J. Ch. 186; 75 L. T. 641; 46 W. K. 324; 1.3 


T. L. R. 176 142, 150, 505 


Leeds and Hanley Theatres of Varieties, In re (No. 1), (1902) 2 Ch. 809; 

72 L. J. Ch. 1; 87 L. T. 488; 51 WL R. 5 (C. A.) 445, 465 

Leeds and Haidey Theatre of Varieties v, Broodbent, { 1898) 1 (!ii. 343; 

67 L. J. Ch. 135; 77 L. T. 665 ; 46 W. R. 230; 14 T. L. R. 157 ... 888 
Leese o. Martin (1873), L. B. 17 Eq. 224 ; 43 L. J. Ch. 193; 29 L. T. 

742; 22 W. R. 230 

Leitch (Wm. C.) Bros., Ltd., (1932) 2 Ch. 71; 101 L. J. Ch. 380 218 

Lemon v. Austin Friars Investment Trust, Ltd., (1926) Ch. 1; 96 
L. J. Ch. 97; 133 L. T. 790; 41 T. L. R. 629 2, 4, 200 



TABLE OF OASES. 


Len— Llo 

Lenaiiton, Ex parte. Pierce, Ex parte (1889), 63 J. P. 263 193 

Le Neve v. Le Neve (1747), Amb. 436; 3 Atk. 646; 1 Ves. Sen. 64; 
Tudor, L. C. Eq. 62; 2 W. & T. L. C. 4th ed. 35; 7th ed. 199; 8th 

ed. 187 58, 144 

Lespinasse v. Ball (1821), 2 Jac. & 436 500 

Lester v. Foxcroft (1700), CoUes, P. C. 108 848, 849 

Levy V. Abe.rcorris Slate and Slab Co. (1887), 37 Ch. D. 260; 57 L. J. 

Ch. 202; 58 L. T. 218; 36 W. R. 411; 4 T. L. R. 34 ...2, 3, 4, 5, 184 

Levy V. Davis, W. N. (1900) 174 506 

Lewis, In re, Lewis v. Williams (1886), 31 Ch. D. 623; 54 L. T. 198; 34 

W. R. 420 798 

Lewis V. John (1838), 9 Sirn. 366; C. P. Coop. Reps. 8; 7 L. J. (N. 8.) 

Ch. 242 878 

Lewis Merthyr Con. Coll., Ltd., (1929) 1 Ch. 498; W. N. (1928) 319; 

140 L. T. 321 ; 98 L. J. Ch. S.'IS; 22 B. W. C. C. 20; (1929) W. C. 

& Ins. R. 261 683 681 

Liberian (government" Coneession.s and Exploration Co., In re (1892) 

9 T. L. R. 136 436 

Life Interest and Reversionary Securities (Corporation v. Hand-in-Hand 
Fire, &c. Society, (1898) 2 Ch. 230; 67 L. J. Ch. 648; 78L.T.708; 

46 W. R. 668 336, 474 

Light (C.) & Co.. In re, W. N. (1917) 77; 61 Sol. J. 337 406 

Linsley, In re, Cattley v. West, (1904) 2 Ch. 786; 73 L. J. Ch. 841 ; 53 

W. R. 172 87 

Lister v. Henry Lister &, Son, Ltd. (1893), 62 L. J. Ch. 668; 68 L. T. 

826; 41 W. K. 330; 9 T. L. R. 296 161 

Liverpool (Corporation v. Walker (Peter) & Son, (1908) 2 K. B. 33; 77 

L. .1. K. B. 7(KI; 99 L. T. 231 ; 72 J. P. 233; 24 T. L. R. 443 336 

Liverpool Marine Credit Co. v. Hunter (1867), L. R. 4 Eq. 62; 36 L. J. 

Ch. .667; 16 L. T. 447; 16 W. R. 768; on appeal (1868), L. R. 

3 Ch. App. 479; 37L. J.Ch.386; 18L.T. 749; 16 W. R. 1090 ... 60 
Liverpool Mortgage Insurance Co. s Case, Law Guarantee Trust and 
Accident Society, In re, (1914) 2 Ch. 617. See. Law Guarantee 
Trust, &c. Society, In re. 

Llangattock (Lord) v. Watney, Combe, Reid & Co., (1910) A. C. 394; 

79 L. J. K. B. .6.TO; 102 L. T. 648; 74 J. P. 194; 26 T. L. R. 418; 

.64 Sol. J. 466 336 

Lloyd, In re, Allen r. Lloyd (1879), 12 Ch. D. 447; 41 L. T. 171; 28 

W. R. 8 500 

Lloyd. In re, L. v. L., (1903) 1 Ch. 386; 72 L. J. (Ch. 78; 87 L. T. 641 ; 

61 W. R. 177; 19 T. L. R. 101 274 

Lloyd r. David Lloyd & Co., David Lloyd & Co., In re (1877), 6 Ch. D. 

339; 37 L. T. 83; 25 W. R. 872 476, 491, 512, 627 

Lloyds Furniture Palace, Ltd., In re, Evans v. The Company, (1926) 

Ch. 853; 95 L. J. Ch. 140; 134 L. T. 241 182, 218 

Lloyds V. Harper (1880), 16 Ch. D. 290, 309 ; 60 L. J. Ch. 140; 43 L. T. 

481 ; 29 W. R. 452 | 909 



TABLE OE’ CASES. 


ixxiii 


Loc — Lon tage 

Locke and Smith, Ltd., In re, Wigan r. The Company, (1914) 1 Ch. 687 ; 

83 L. J. Ch. 650; 110 L. T. 683; 68 Sol. J. 379 90 

Lockhart v. Reilly, Ellis i', Ellis (1867), 1 De G. & J. 464 ; 27 L. J. Ch. 

54; 6 W. R. Ch. Dig. 90 87 

Locking r. Parker (1872), L. R. 8 Ch. App. 30, 3ft; 42 1,. ,1. Ch. 2.57; 

27 L. T. 6.35; 21 W. K. 113 97, 495, 537 

Lodvvick V, Perth (Earl of) (1884), 1 T. L. R. 76 432 

London and Count k's Assets Co., Ltd. r. Brighton Grand Concert Hall 
and Picture Palace, Ltd., (1915) 2 K. B. 493; 84 L. .1. K. B. 991; 

112L. T. 380 75 

London and County Banking (!o. Goddard, (1897) 1 Ch. 642 ; 66 L. .1. 

Ch. 261; 76 L. T. 277; 45 W. R. 310; 13 T. L. R. 223 ...82, 319, 879 
J^ondon and County Banking Co. *>. Lewis (1882). 21 Ch. 1). 490; 47 

L. T. 501; 31 W. R. 233 8.54 

London and County Banking Co. v. Rateliffe (IHSl), L. B. 6 Ap}). Cas. 

722; 61 L. J. Oh. 28; 45 L. T. 322 ; 30 W. R. 109 856, 861 

London and County Banking Co. v. Terry- AVe Sherry, Jn re. 

Jyindnn and India Docks (Jo. t>. Att.-Gen., (1909) .A. ('. 7; 78 L. J. K. B. 

132; 99 L. T. 2; 16 Mans. 51 261 

London and Leeds Bank, Ltd.. In re,, Carling, Kr parte (1887), 56 
L. J. Ch. 321 ; 56 L. T. 1 1 5 ; .35 W. K. .344 ; 3 T. L. R . 349. . .432, 442, 464 
London and Midland Bank r. Mitchell, (1899) 2(li. 161; 68 J,. J. Ch. 

.568; 81 L. T. 203; 47 W. R. 602; 15 T. J.. R. 420 8,50, 851.8,59 

London and Northern Bank. In re, Jones. Ex park, (1900) 1 Ch. 220; 

69 L. J. Ch. 24; 81 L. T. 512; 48 W. R. Dig. 50; 7 Mans. 60 178 

I..ondon and Provincial Electric Lighting, &e. Clo., Fe, Hale, Ex parte 

(1886), 56 L. T. 670; 36 W. R. Dig. 40 445 

Ijoiidon and Staffordshire Eire Insurance Co.. In re.. Wallace’s (tise 
(1883), 24 Ch, D. 149; .53 L. ,1. t-h. 78; 48 L. 3'. 9.55; 31 W. R. 

781 432, 436 

London and Westminster Bank v. Inland Revenue tkmimissioners, 
(1900) 1 Q. B. 166; 69 L. J. Q. B. 102; Hi L. 3’. 630 ; 48 W. R. 195; 

16 T. L. R. 106 232, 236. 236, 269 

London Chartered Bank of Australia, In re, (189.3) 3 Ch. 640 ; 62 

L. J. Ch. 841; 69 L. T. ,593; 42 W. R. 14; 9 T. L. R. .596 313 

London Chartered Bank of Australia v. WhiR (1879), L. R. 4 Ajip. Cas. 

413; 48 L. J. P. C. 75; 27 W. R. Dig. 12 859, 860 

London County Council v. Watney, Combe, Roid & Co., (1909) I K. B. 

637; 78 L. J. K. B. 421; 100 L. T. .336 ; 73 .1. P. 202; 53 Sol. .1. 

303 

London Fret>hold and Leasehold Property Co. v. Suffield (Lord), (1897) 

2 Ch. 608 ; 66 L. J. Ch. 790; 77 L. T. 445 ; 46 W. R. 102; 14 

T. L. R. 8 

London General Omnibus Co. v. Holloway (1911), 105 L. T. 5.50; on 
appeal, (1912) 2 K. B. 72; 81 L. J. K. B. 603; 106 L. T. .502 ... 314 
London Joint Stock Bank i>. Simmons, (1892) A. C. 201 ; 61 L. .1. ( h. 

723; 66 L. T. 625; 41 W. R. 108; 56 J. P. 644; 8 T. L. R. 478 
(H. L.— PJ.) 31, 147, 2(t9, 21.3, 851, 874 



Ixxdv 


TABLE OF CASES. 


Lon— Mac 

London Pressed Hinge Co., In re, Campbell v. The Company, (1906) 

1 Ch. 576; 74 L. J. Ch. 321; 92 L. T. 409; 53 W. R. 407; 21 

T. L. R. 322; 12 Mans. 219 66, 496, 498 

London United Breweries, Ltd., In re. Smith v. London United 
Breweries, (1907) 2 Ch. 511; 76 L. J. Oh. 612; 97 L. 1 . 641; 14 

Mans. 250 818 

Loiiergan, In re. See Sheil, Ex parte. 

Longdendale Cotton Spinning Co., In re (1878), 8 Ch. D. 160; 38 

L. T. 776; 26 W. B. 491 710 

Looker v. Wrigley, Leigh v. Wrigloy (1882), 9 Q. B. D. 397 ; 30 W, R. 

Dig. .30; 46 .1. P. 758 866 

Lord Cranstown v. Johnston (1796), 3 Ves. 170; 3 R. B. 80 ... 68 , 59, 497 
Jjord Elphinstone v. Monkland Iron and tbal Co. (1886), L. R. 11 App. 

Cas. 332 (H. L.); 35 W. R. 17 481 

Love, In re, Hill v. Spurgeon (1885), 29 Ch. D. 348; 64 L. J. Ch. 816; 

52 L. T. 398; 33 W. R. 449 711 

Lovell and (lollard’s Contraet, In re, (1907) 1 Ch. 249; 76 L. J. Ch. 246; 

90 L. T. 382 832 

Lo\\ V. Bouverie, (1891) 3 Ch. 82; 60 L. J. Ch. 594 ; 65 L. T. 533; 40 

W. K. 50; 7 T. L. R 582 96 

Luras V. Dorrion (1817), 7 Taunt. 278; 1 Moore, 29 859 

Luke V. South Kensington Hotel Co. (1879), 1 1 Ch. i). 121 ; 48 L. J. Ch. 

361; 40L. T. 638; 27 W. R. 514 93, 482, 496 

Lumley r. Osborne, (1901) 1 Q. B. 532 ; 70 L. J. K. B. 416; 84 L. T. 

461 ; 49 W. R. 374 620 

Lunham v. Blundell (18.57), 27 L. J. Ch. 179; 6 W. R. 49; 4 Jur. N. S. 3. 94 
Lush & Co.. 1h re, W. N. (1913) 39; 108 L. T. 460 ; 67 Sol. J. 341 ... 196 
Lynde v. Auglo-Italian Hemp Spinning (A)., (1896) 1 Ch. 178; 65 L. J. 

Ch. 96; 73 L. T. 502 ; 44 W. R. 3.59; 12 T. L. R. 61 439 

Lynde i;. Nash. (1928) 2 K. B. 93; A. C. (1929) 158; W. N. (1928) 286; 

98 L. J. K. B. 127; 140 L. T. 146; 45 T. L. R. 42 467 


M. 


Macdonald v. Canngton (1878), 4 C. P. H. 28; 48 L. J. Q. B. 179; 39 

L. T. 426; 27 W. R. L53 678 

Maeguare v. Milligan, (1903) 1 Ch. 145; 72 L. J. Ch. 87; 87 L. T. 676; 

51 W. R. 74; 19 T. L. R. 44 649 

Mack V. Postle. (1894) 2 Ch. 449; 63 L. J. Ch. .593 ; 71 L. T. 163; 10 

T. L. R. 475 802 

Mackay, Ex parte. Brown, Ex parte, .leuvons. In re (1873), L. R. 8 Ch. 

App. 643: 42 L. J. Bank. 68; 28 L. T. 828; 21 W. R. 664 ...182, 190 
IMaekoreth v. Wigan Coal and Iron Co., (1916) 2 Ch. 293; 86 L. J. Ch. 

601 ; 115 L. T. 107 ; 32 T. L. R. .521 ; 60 Sol. J. 608 277 

Maelame v. Cntl v, (1921) 1 A. C. 376; W'. N. (1920) 391; 90 L. J. P. C. 

73; 124 J,. 'r. 386; 26 Coni. Cas. 148 888 



TABLE OF CASES. 


Mac— Mw p.\OE 

Macleay v. Tait. (1906) A. C. 24; 76 L. J. Ch. 90; 94 L. T. 68; 54 

W. R. 365; 22 T. L. R. 149; 13 Mans. 24 173, 434, 442, 452, 453, 

459, 461, 463 

Macnee v. Gorst (1867), L. R. 4 Eq. 316; 16 W. R. 1197 876 

Macoun, In re, (1904) 2 K. B. 700; 73 L. J. K. B. 892; 91 L. T. 276; 

63 W. R. 197; 11 Mans. 264 (C. A.) 098 

Maddison v. AJderson (1883), L. R. 8 App. Cas. 467 ; 62 L. J. Q. B. 737; 

49 L. T. .30.3; 31 W. R. 820 ; 47 J. P. 821 (H. L.— E.). (And see 

snjtra, Alderson v. Maddisoii.) 429, 430, 848, 849 

Maddock, In re. Butt v. Wright, (1899) 2 Ch. .588; 68 L. .1. Ch. 6.5.5; 81 

L. T. 320; 47 W. R. 684 86 

Madoley v. Rosa, Sleemaii & Co., (1897) 1 Uh. .505; 66 L. .1. Ch. 233; 76 

L. T. 321 ; 45 W. K. Dig. 26, 27 099 

Alagiieta Time Co., In re., Moldcn v. The Company, W. N. (1915) 318; 

84 L. J. Ch. 814; 113 L. T. 986 120 

Mahomed ,Jan v. Ganga Biahun Singh (1910), L. R. 38 Ind. App. 80 

(P. C.) .’ 8.55 

.MalKjney t>. East Holyford Mining Co. (Liquidator of) (1875), 1.. It. 7 
H. L. (E. & Ir. App.) 869; Ir. Reps. 9 C. L. .306; 33 L. T. 383; 24 

W. R. Dig. 10 127, 129, 130, 132. 154 

Maidstone Palace of Varieties, Ltd., In re, Blair v. Same, (1909) 2 Ch. 

283; 78 L. J. Ch. 739; 101 L. T. 458; 16 Mans. 260 508, 797 

Mainland v. Upjohn (1889), 41 Ch. D. 126; 58 L. .1. Ch. 36J ; 60 L. T. 

614; 37 W. R. 411 117, 902 

Mair v. Rio Grande Rubber Estates, (1913) A. C. 853 436, 462 

Alaiichester and Milford Rail. Co., In re, Cambrian liail. Co., Er j>arle 
(1880), 14 Ch. D. 645; 49 L. J. Ch. 365; 42 L. T. 714; 28 W. R. 

Dig. 190 498 

Manchester, ShelSeld and Lincolnshiri^ Rail. Co. v. North Central 
Wagon Co. (1888), L. K. 13 Apj). Cas. 654; 58 L. J. Cli. 219; 59 

L. T. 730; 37 W. R. 305; 4 T. L. R. 728 (H. L.— E.) 188 

Manchester T'rust v. Furness, (1895) 2 Q. B. 539; 64 L. J. Q. B. 766; 73 
L. T. 110; 44 W. R. 178; 14 R. 739; 8 Asp. M. C. 57; 11 T. L. R. 

530 874 

Alander v. Paleke, (1891) 3 Ch. 488; 61 L. J. Ch. 3; 65 L. T. 404; 40 

W. R. 31; 1.36 Sol. J. 697 IdO 

Mangles v. Dixon (1862), 3 H. L. Cas. (Clark) 702; 19 L. T. (O. S.) 260. .. 24 
Maimesmann Tube Co., In re. Von Siemens v. The, (torapany, (1901) 2 
Ch. 93; 70 L. J. Ch. 565 ; 84 L. T. 579; 65 J. P. 377; 8 Mans. 

300 583. 682 

Mansell V. Cobham (Viscount). See Badger, In re. 

Marchant v. Morton, Down & Co., (1901) 2 K. B. 829; 70 L. J. K. B. 

820; 85 L. T. 169; 50 W. R. Dig. 8, 9; 17 T. L. H. 640 146 

Marine Mansions Co., In re (1867), L. R. 4 Eq. 601; 37 L. .1. ( h. 11,3; 

17 L. T. 50; 16 W. R. Ch. Dig. 68 

Marino’s Case, L. R. 2 Ch. 596, 600 

Markt & Co. v. Knight Steamship Co., Ltd., (1910) 2 K. B. 1021; 79 
L. J. K. B. 939; 103 L. T. 369 



Ixxvi 


TABLE OE CASES. 


Mar— McC 

Marquis of Anglesey, In re, (1903) 2 Ch. 727. -See Anglesey (Marquis 
of), In re. 

Marriage, Neave & Co., In re. North of England Trustee, &o. 
Corporation v. The Company, (1896) 2 Ch. 663; 65 L. J. Ch. 839; 

76 L. T. 169; 46 W. R. 42; 12 T. L. R. 603 151, 473, 605, 607, 

682, 797 

Marseilles Extension Rail. Co., In re. Credit Fon^ier and Mobilier of 
England, Ex parle (1871), L. R. 7 Ch. App. 161; 41 L. J. Ch. 346; 

26 L. T. 858; 20 W. R. 254 129, 163 

Marshall v. Morrison, W. N. (1907) 29 461 

Marshall v. South Staffordshire Tramway^s Co., (1895) 2 Ch. 36; 64 
L. J. Ch. 481; 72 L. T. 542; 43 W. R. 469 ; 2 Mans. 292; 11 

T. L. R. 339 f’S, 499, 632 

Martin v. Reid (1862) 11 C. B. N. S. 730; 31 L. J. C. P. 126; 5 L. T. 

727; 10 W. R. C. L, Dig. 86 860 

Martin v. Sedgwick, 9 Beav. 333 146 

Marwick v. Lord Thurlow, (1896) 1 Ch. 776; 64 L. J. Ch. 665; 72 L. T. 

463; 43 W. R. 493; 11 T. L. R. 334 570, 686, 617 

Maryport Hematite Iron and >Steel Co., Irt re. See Cumberland 
Union Banking Co. v. Maryport Hematite, &c. Co. 

Maskelyne British I'ypcw'riter Co., Idcl.. In re. Stuart v. The Company, 
(1898) 1 Ch. 133; 67 L. ,1. Ch. 125; 77 L. T. .579; 46 W. R. 294; 

14 T. L. K. 108 472, 602 

Mason and Taylor, In re (1878), 10 Ch. D. 729; 48 L. J. Ch. 193; 27 

W. R. 311 150 

Mason v. Harris (1879), 11 Ch. D. 97; 48 L. J. Ch. 589; 40 L. T. 644; 

27 W. R. 699 163 

Masson v. Ottoman Pajier Manufacturing Co. (1892), 93 L. T. Newsp. 

458 689 


Mate (W.) & Sons, In re, Wilkes r. The Compaiiy, (1920) 1 Ch. 651; 89 

L. ,1. Ch. 184; 123 L. T. 91 636 

Mathias r. Yetts (1882), 46 L. T. 497, 502 ; 30 W. R. Dig. 21.5, 216 .... 436, 

446, 447 

Matthew Ellis, Ltd., In rc. W. N. (1933) 27; (1933) 1 Ch. 468; 102 

L. J. Ch. 65 76, 218 

Matthews V. Wallwyn (1798), 4 Ves. jun. 118 849 

Maturinj'.Tredinmck(1864), 10L.T.331; 12W.R.740; 4N.R.15... 446 
Maudslay i'. Maudslay, Sons and Field, Maudslay, Sons and Field, In re, 
(1900) 1 Ch. 602; 69 L. J. Ch. 347; 82 L. T. 378; 48 W. R. 668; 

10 T. L. R. 228 56, 58, 60, 497, 610 

Mayfair Property Co, In re. See Bartlett v. Mayfair Property Co. 

Mayhew r. Boyes (1910), 103 L. T. 1 (C. A.) 312 

Mayor, &c. and Company of Merchants of the Staple of England v. 
Bank of England (1887), 21 Q. B. D. 160; 67 L. J. Q. B. 418; 36 

W. R. 880; 52 J. P. 580; 4 T. L. R. 46 124 

McCalraont r. Rankin (1862), 2 De G. M. & G. 403; 22 L. J. Ch. 664; 

20 L. T. (0. S.) 1 145 



TABLE OF CASES. 


Irsvii 


MgC — M et PAOK 

McConneU v. Wright, (1903) J Ch. 646; 72 L. J. Ch. 347; 88 L. T. 431 ; 

61 W. R. 661 ; 10 Mans. 160 (C. A.) 433, 461, 462, 453, 464 

McKay’s Case, Concessions Trust, In re, (1896) 2 Ch. 757; 65 L. J. Ch. 

909 ; 75 L. T. 298; 45 W. R. Dig. 31; 12 T. L. R. 636 278 

McKeown v. Bondard-Peveril Gear Co. (1896), 66 L. J. Ch. 736; 74 

L. T. 712; 45 W. R. 152 437 

McMahon v. North Kent Ironworks Co., (1891) 2 Ch. 148; 60 L. J. Ch. 

372; 64 L. T. .317; 39 W. R. 349; 7 T. L. R. 303 496. 497 

McMurdo, In re, Penfield v. McMurdo, (1602) 2 Ch. 684; 71 L. J. Ch. 

691 ; 86 L. T. 814; .60 W. R. 644 (C. A.) 650. 666 

M‘Myn, In re, Lightbown u. M‘Myn (1886), 33 Ch. D. 575; 55 L. J. Ch. 

845; 55 L. T. 834; 35 W. R. 179 313 

Meade King v. Usher’s Wilts. Brewery, 44 T. L. R. 298 162 

■' Mecca,” The S.S., Cory Bros. v. Owners of Turkish Steamship 
“ Mecca,” (1897) A. C. 286; 66 L. J. P. D. & A. 86; 76 L. T. 579; 

45 W. R. 667; 13 T. L. R. 339 148 

Medewe’s Trust, Re (1859), 26 Beav. .688; 28 L. J. Ch. 891; 7 W. R. 

319; 5 .lur. N. S. 421 8.66 

Met- V. Denbigh (1883), 27 Sol. J. 617 531 

Megrath v. Gray (1874), L. R. 9 C. P. Cas. 216; 43 L. J. C. P. 63; 30 

L. T. 16; 22 W. R. 409 910 

Melbourne Brewery and Distillery, re, (1901), ICh. 453; 70L. ,l.Ch. 

198; 84L.T. 228; 49W. R.250; 17L.T. R. 173; 8 Mans. 403... 323 
Mellersh v. Brown (1890), 45 Ch. D. 225; 60 L. J. Ch. 43; 63 L. T. 189; 

38 W. R. 732 274 

Melson (Alfred) & Co., In re, (1906) I Ch. 841; 75 L. ,7. Ch. .609 ; 94 

L. T. 641; 54 W. R. 468; 22 T. L. R. 500; 13 Mans. 190 .611 

Menier v. Hooper’s Telegraph Works (1874), L. R. 9 Ch. App. 350; 

43 L. J. Ch. 330; 30 L. T. 209 ; 22 W. R. 396 183 

Menzies v. Lightfoot (1871), L. K. II Eq. 459; 40 L. ,1. Ch. 561; 24 

L. T, 695; 19 W. R. 578 385 

Mercantile Bank of Sydney v. Taylor, (1893) A. C. 317; 41 W. R. Dig. 

193; 57 J. P. 741; 1 R. 371; 9 T. L. R. 463 908, 910 

Mercantile Investment and General Trust Co. v. International Co. of 

Mexico, (1893) 1 Ch. 484, n.; 68 L. T. 603, n 158 

Mercantile Investment and General Trust Co. v. River Plate Trust, 
Loan and Agency Co., (1892) 2 Ch. 303 ; 61 L. .1. Ch. 473; 66 L. T. 

711; 40 W. R. Dig 105 18. .67, 59, 135, 180, 474, 489, 497 

Mercantile Investment and General Trust Co. v. River Plate Trust, 
Loan and Agency Co., (1894) 1 Ch. .678; 63 L. ,J. Ch. 366; 70 

L. T. 131; 42 W. R. 365; 10 T. L. R. 184; 8 R. 791 159 

Mercantile Steamship Co. r. Tyser (1881 ), 7 Q. B. D. 73: 29 W. R. 790 .. 4.1 k 
M erchant Banking Co. of London v. Phoenix Bessemer Steel Co. (1877). 

5Ch.D.205,216; 46 L. J. Ch. 418; 36L.T. 395; 25 W. K. 457 ... 871 
“Mersev,” The, (1901) P.369; 70L. J.P.D.&A. 100; 8.6L.T.584; .50 

W.‘R. Dig. 162 

Metcalfe, In re, Hicks v. Mav (1879), 13 Ch. D. 2.36; 49 L. .1. < h- 190; 

42 L. T. 383; 28 W. R“ 499 **•'’* ' 



Ixxviii 


TABLE OF CASES. 


Met — Mon page 

Metropolitan Amalgamated Estates, Ltd., In re, Fairweather v. Metro- 
politan, &c. Estates, Ltd., (1912) 2 Ch. 497; 81 L. J. Ch. 746 {suh 
nom. Yorkshire Insurance Co. v. Metropolitan Amalgamated 

Estates, Ltd.); 107 L. T. 546 472, 757, 797 

Metropolitan Bank of England and Wales v. Vivian (H. H.) & Co. See 
Vivian (H. H.) & Co., In re. 

Metropolitan Coal Consumers’ Association, In re. See Karberg’s Case. 
Metropolitan Water Board v. Brooks. (1911 ) 1 K. B. 289; 80 L. <T. K. B. 


496; 10.3 L. T. 739; 75 J. P. 41 ; 9 L. G. R. 442 797 

Meux’s Brewery Co. Ltd., In re, (1919) 1 Ch. 28; 88 L. J. Ch. 14; 119 

L. T. 759; 36 T. L. R. 13; 63 SolJ. 40 293 

Micklethwaite t>. Fletcher (1879), 27 W. R. 793 612 

Middleton i>. Pollock, Knight and Raymond, Ex parle (1875), L. R. 20 

Eq. 515; 44 L. .1. Ch. 618 577 

Midland Banking Co. v. Cliamhers (1869), L. R. 4 Ch. App. 398; 38 

L. J. Ch. 478; 20 L. T. 346; 17 W. R. 598 911 

Midland Coal, Coke and Iron Co., In re, Craig’s Claim, (1896) 1 Ch. 267 ; 

64 L. .T. Ch. 279; 71 L. T. 329. 705 ; 43 W. R. 244; 11 T. L. R. 

100; 39 Sol. J. 112; on appeal to House of Lords (1896), 74 L. T. 

744 835 

Midland Counties Ristriet Bank v. Attwood, (1905) 1 Ch. 357; 74 

L. J. Ch. 280; 92 L. T. 360; 21 T. L. R. 175; 12 Mans. 20 508 

Midland Express. Ltd., Iv rc, Peanson ». The Coni])any, (1914) 1 Ch. 41 ; 

83L. J.Ch. 153; 109L. T. 697; 21 Mans. 34; 30T. L. R. 38; 68 

Sol. J. 47 138 

Midland Rail. Co. v. Silvester. See Silvester, In re. 

M. I. G. Trust, Ltd., In re, W. N. (1932) 258; 49 T. L. R. 45; W. N. 

(1933) 76 196, 196 

Milan Tramways Co., In re, Theys, Ex parte (1884), 25 Ch. D. 687 ; 53 

L. .LCh.1008; 50L. T. 645; 32 W. R. 601 612 

Miles, Et parte. Porter, In re (1848), 1 De G. (Bank.) 623 911 

Miles V. New Zealand Alford Estate Co. (1886), 32 Ch. D. 266; 66 L. J. 

Ch. 801 ; ,54 L. T. .582; 34 W. R. 669 311, 846 

Mills V. Fowkes (1839), 5 Bing. N. C. 455 ; 7 Scott, 444 ; 2 Arn. 62; 8 

L. ,T. (N. S.) C. P. 276; 3 Jur. 406 855 

Milward k Co., In re, (1900) 1 Ch. 405 ; 68 L. J. Ch. 247; 82 L. T. 

.339 (C. A.) 796 

Milward v. Avill and Smart. lAd., W. N. (1897) 162; 4 Mans. 403 689 

Millward v. Littlewood (1860), 5 Ex. Reps. (Weis. Hurl. & Gor.) 776; 

20 L. J. Ex. 2; 16 L. T. (O. S.) 128 466 

Misa V. Currie, 1 A. C. 664 869 

Monolithic Building Co., In re, Tacon v. The Company, (1915) 1 Ch. 

643; 84 L. J. Ch. 441; 112 L. T. 619; 59 Sol. J. 332 ...145, 190, 195 
Montefiore t). Browne (1868), 7 H. L. C. (Clark) 241, 262; 7 W. R. H. L. 

Big. 4, f>; 4 Jur. N. S. 1201 154 

Montgomery, Jones & Co. v. Liebenthal & Co., (1898) 1 Q. B. 487; 67 

L. J. Q. B. 313; 78 L. T. 211; 46 W. R. 292; 14 T. L. R. 201 ... 640 



TABLE OF CASES. 


Ixxix 


MO(K — Mou PAQE 

Moor, Ex parte. See Florence Land and Public Works Co., In re. 

Moor V. Anglo-Italian Bank (1879), 10 Ch. D. 681; 40 L. T. 620 ; 27 

W. R. 652 51,) 

Moore and Hulni’s Contract, Re, (1912) 2 Ch. 105 3(il 

Moore Bros. & Co., In re, Bartholomew’s Case (1898), 67 L, J. Ch. 677 ; 

79 L. T. 70; 14 T. L. R. 535; on appeal, (1899) 1 Ch. 627; 68 

L. J. Oh. 302; 80 L. T. 104; 47 W. R. 401; 15 T. L. K. 192 430 

Moore V. North M'estern Bank, (1891) 2 Ch. .599; 60 L. .1. (’h. 627; 64 

L. T. 456; 40 W. R. 93; 7 'J'. L. R. 4.30 147 

Moore V. Voughton (1816), 1 Stark, 487 S58 

.Vlorgan’s Brewery Co. v. Crosskill, (1902) 1 Ch. SOS; 71 L. J. Ch. 5S.5; 

50 W. R. Dig. 31 % 

Mortson (G. H.) & Co., Ltd., Re (1912), 106 L. T. 731 683 

Morley v. Inglis (1837), 5 Scott, 314; 7 L. .1. (N. S.) C. P. 11 ,577 

Morrison, Jones and Taylor, Ltd., In re., Ct)okc8 v. The Company, (1914) 

I Ch. 50; 83 L. J. Ch. 129; 109 L. T. 722; 30 T. L. R* 59; 58 

Sol. J. 80 143 

Morrison v, Chicago and N. W. Granaries Co.. IJd.; Cliicagf) and N. V\'. 
Granaries Co., Ltd., In re, (1898) I Ch. 263; 67 L. J. Ch. 109; 77 

L. T. 677; 46 W. R. Dig. 25 378 

.Morrison r. Skerne Ironworks (V). (1889), 60 L. 1'. 588; ,37 W. R. Dig. 

40 504 

Morrison v. Uni^'o^sal Marine Insurance Co. (1873). L, R. 8 K.v. ( ’;is. 

197; 42 L. J. Exch, 115; 21 W. R. 774 438 

.Mortgage Insurance Corporation, Ltd. r. Canadian Agricultural Coni 
and Colonization Co.. (1901) 2 Ch. 377; 70 L. .1. Ch. 684; 84 L. T. 

861; .50 W. R. Dig. 26 514, 818. 819 

Mortgage Insurance CorfKiration v. Comniissioiiers of Inland Rereriiic 
(1888), 21 Q. B. D. ,362; .57 L. J. Q. B. 630; 36 W. R. 833; 4 

T. L. R. 710 311 

Moscow (City of) Gas Go. v. International Finance Society (1872), 

L. R. 7 Ch. App. 22.5. See City of Moscow (Has Co. 11 . Inter- 
national Financial Society. 

Mosely r. Koffyfontein Mines, Ltd., (1904) 2 Ch. 108; 73 L. J. Ch. 569; 

91 L. T. 266; 63 W. R. 140; 20 T. L. R. 557; 11 Mans. 294 204, 

289, 415 

Moss, Ex parte, Davies, In re (1849), 3 De G. & Sm. 599; IS L. ,1. Bank. 

17; 13Jur. 866 

Moss, In re, Hallett, Ex parte, (1905) 2 K. B. 307 ; 74 L. .1. K, B. 764; 

92 L. T. 777; 53 W. B. 558; 12 Mans. 227 '*13 

Moss Steamship Co. v. Whinney, (1912) A. C. 254; 105 L. T. 305: 27 

T. L. R. 613; 56 Sol. J. 631; 16 Com. Gas. 247 'll*** 

Mostyn V. Mostyn, (1893) 3 Ch. 376; 62 L. J. Ch. 959; 69 L. T. 741 : 

42 W. R. 17; 9 T. L. R. 636 

Mount LyeJl Mining and Rail. Co. v. Inland Revenue Commissioners, 
(1905) 1 K. B. 161; 74 L. J. K. B. 4; 92L. T. 134; 53 M B. 225; 

21 T. L. R. 112 (C. A.) 


2.35 



TABLE OP CASES. 


Izxz 


Moil— Mat 

Mount Morgan (West) Gold Mine, Ltd., In re, West, Ex parte (1887), 

66 L. T. 622; 36 W. R. Dig. 40; 3 T. L. R. 666 433, 443, 446 


S^oontstephen v. Lakeman (1870), L. K. 6 Q. B. Cas. 613; 39 L. J. Q. B. 

276; 18 W. R. 1001 ; on appeal (Exchequer Chamber) (1871), L. R. 

7 Q. B. Cas. 196; 41 L. J. Q. B. 67; 25 L. T. 756; 20 W. R. 117; 
on appeal (House of Lords) (1874), L. R. 7 H. L. (E. & Ir. App.) 17 ; 

43 L. J. Q. B. 188; 30 L. T. 437 ; 22 W. R. 617 912 

Mowatt V. Castle Steel and Ironworks Co. (1886), 34 Ch. D. 68; 66 L. T. 

645 ; 36 W. R. Dig. 82 126, 138 

Munster and Leinster Bank v. Munster Motor Co., (1922) 1 Ir. R. 

(Ch. D.) 16 712 

Murray v. Scott, Agnew v. Murray, Britnelow v. Murray (1884), L. R. 9 
App. Cas. 519; 53 L. .I. Ch. 745; 61L. T. 462; 32 W. R. Dig. 32 ... 137, 

863, 864 

Murrietta v. Nevada Land and Cattle Co. (1892), 93 L. T. Newspaper, 


442 689 

Mutton V. Peat, (1900) 2 Ch. 79; 69 L. .1. Ch. 484; 82 L. T. 440; 48 

W. R. 486 867 

Mutual Aid P. B. Building Society, In re (1885), 29 Ch. D. 182; 64 

L. J. Ch. 493; 52 L. T. 406 ; 33 W. R. 675 863 

Mutual Loan Fund Association v. Sudlow (1868), 6 C. B. N. S. 449; 

28 L. J. C. P. 108: 32 L. T. (0. S.) 93; 7 W. R. C. L. Dig. 74; 6 

.Tui. N. S. 338 911 

Mutual Reserve Life Insurance Co. v. Foster (1904), 20 T. L. R. 716 ... 446 


N. 

Nanncy v. Morgan (1887), 37 Ch. D. 346 ; 57 L. J. Ch. 311; 68 L. T. 

238; 36 W. B. 677; 4 T. L. R. 129 147 

Nashe. Calthorpe. (1905)2 0h,2.37; 74 L. J. Ch. 493; 93L. T. 686 ; 63 

W. R. Dig. 28; 21 T. L. R. .587; 12 Mane. 260 173, 453 

Nash V. Flynn (1844), 1 Jo. & Lat. 162 126 

Nash 1 ’. Lyndc, (1929) A. 0. 158; W. N. (1928) 286; 98 L. J. K. B. 127; 

140 L. T. 146; 45 T. L. R. 42 168, 457 

Natal Investment Co., In re. Financial Cor])oration’s Claim (1868), 

L. H. 3 Ch. App. 3.55; 37 L. J. Ch. 362; 18 L. T. 171; 16 W. R. 

637 26 

Nathan's Claim. See. Havana Exploration Co., In re. 

National Bank of Wales v. Collins (1894). 38 Sol. J. 186 795 

National Bolivian Navigation Co. v. Wilson (1880), L. R. 6 App. Cas. 

176; 43 L. T, 60; 28 W. R. Dig. 94, 95 220 

National Flying Services, Ltd., Be, (1936) Ch. 271; 52 T. L. R. 37; 

154 L. T. 493; (1934-3.5), B. & C. R. 338; 106 L. J. Ch. 145 690 

National Motor Mail-Coach Co., In re, Clinton’s Claim, (1908 ) 2 Oh. 

515; 77L..l.Ch.79fl: 99 L. T. 632 176 

National P. B. Building Society. In re, Williamson, Ex parte (1869), 

L. R. 5 Ch. App. 309; 22 L. T. 284; 18 W. R. 388; 34 J. P. 341 ... 864 



TABLE OF CASES. 


Ixxxi 


Mat— New p*oe 

National Provincial and Union Bank of England v. Charnley, (1924) 
1K.B.431; 93L. J.K.B.241; 13OL.T.405; (1924), B. & C. K. 

37; 68 Sol. J. 480 j9j 

National Provincial Bank of England, Ex parte, Rees, In re (1881), 17 

Ch. D. 98; 44 L. T. 325; 29 W. R. 796 9H 

National Provincial Bank of England, Ex parte, Sass, In re, (1896) 2 
Q.B. 12; 65L. J.Q.B.481; 74L.T.383; 44W.R.588; 3 Mans. 

125; 12 T. L. R. 333 912 

National Provincial Bank of England v. Games (1886), 31 Ch. D. 582; 

55 L. J. Ch. 576; 64 L. T. 696; 34 W. R. 600 878. 879 

National Provincial Bank of England v, Jackson (1886), 33 Ch. D. 1; 

55 L. T. 458; 34 W. R. 597 (C. A.) 144 

National Provincial Bank of England v. United Electric Theatres, Ltd., 
(1916) 1 Ch. 132; 85 L. J. Ch. 106; 114 L. T. 276; (1916). 2 
H. B. R. 56; 80 J. P. 163; 14 L. G. R. 265; 32 T. L. R. 174; 60 

Sol. J. 274 62, 682 

National Trust Co. v. Whicher (Louis E.), (1912) A. C. 377; 81 L. ,1. 

P. C. 182; 106 L. T. 310 3S3 

National Trustees Co. of Australasia v. General Finance Co. of 
Australasia, (1905) A. C. 373; 74 L. J. P. C. 73; 92 L. T. 736; 54 

W. R. 1; 21 T. L. R. S22 93. 339 

Neal, Ex pnrie, Badnall, In. re, Mont, and McA. (1829), 194 683 

Neal V. Quinn, W. N. (1916) 223 2.39 

Neath Building Society v. Luce (1889), 43 Ch. D. 158; 59 L. J. Ch. 3; 

61 L. T. 611 ; 38 W. R. 122; 6 T. L. R. 13 865 

Nelson (Edward) & Co. v. Faber & Co., (1903) 2 K. B. 367; 72 L. J. 

K. B. 771; 89L. T. 21; 62 W. R. Dig. 21 ; 10 Mans. 427 6S, 

142. .575 


Nettleship, Ex parte, BurkilJ, In re (1841), 2 Mont. D. & De G. 124; 

10 L. J. Bank. 67; 5 Jur. 733 850 

New, In re. Leavers, In re, Morley, In re, (1901) 2 Ch. 534; 70 L. J. 

Ch. 710; 85 L. T. 174; 60 W. R. 17 96 

New Brunswick and Canada Bail, and Land Co. v. Conybeare (18<i2), 

9 H.L. Cases (Clark), 711; 31 L. J. Ch. 297; 6L.T. 109; lOW. R 

305 ; 8 Jur. N, S. 675 428 

New City Constitutional Club Co., In re, Pursell, Ex jxirte (1887), 34 
Ch. D. 646; 66 L. J. Ch. 332; 56 L. T. 792; 35 W. R. 421 ; 3 
T. L. R. 331 I’’*’ 


New Clydach Sheet and Bar Iron Co., In re (1868), L. R. 6 Eq. 514; 17 

W. R. Ch. Dig. 79 21, 35. 136 

New Durham Salt Co., In re, Stevenson’s and Quin’s Cases (189(0. 7' 

T. L. R. 13; 2 Meg. 360; 36 Sol. J. 24 126, 180 

New Fenix Compagnie Anonyme D’Assuranoes de Madrid v. General 
Accident, Fire, &c. Assurance Corporation, (1911) 2 K. B. 619; 

80 L. J. K. B. 1301; 106 L. T. 469 

New Iiion Tyre and Cycle Co. v. Spilsbury, (1898) 2 Ch. 484 ; 67 
L. J. Ch, 657; 79 L. T. 229 (C. A.) 



Ixxxii 


TABLE OF CASES. 


New— Mor ’pa®® 

New London and Brazilian Bank v. Brocklebank (1882), 21 Ch. D. 302; 

51 L. J. Ch. 711; 47 L. T. 3; 30 W. B. 737 23 

New London and Suburban Omnibus Co., /u re, Appleyard v. New 
London, &c. Co., (1908) 1 Ch. 021 ; 77 L. J, Ch» 368 ; 98 L. T. 663 ; 

15 Mans. 164 189 

New York Breweries Co. v. Attorney-General, (1899) A. C. 62; 68 
L. J. Q. B. 135; 79 L. T. 568 ; 48 W. R. 32; 63 J. P. 179; 16 

T. L. R. 93 (H. L.— E.) 216, 277 

New York Taxicab Co., In re. Sequin v. The Company, (1913) 1 Ch. 1; 

82 L. J. Ch. 41; 107 L. T. 813; 19 Mans. 389; 67 Sol. J. 98 ...162, 497 
New Zealand Banking Corporation, Ex parte. See Blakely Ordnance 
Co., In re. 

New Zealand Midland Rail. Co., In re. Smith v. Lubbock, (1901) 2 Ch. 

3.57; 70L..J.Ch.595; 84L.T.862; 49W.R.529; 8 Mans. 363 ... 514, 

781, 817 

Newhigging v. Adam (1886), 34 Ch. D. 682; 56 L. J. Ch. 276; 55 L. T. 

794; 35 W. R. 697; 3 T. L. R. 259; on appeal (1888), L. R. 13 
App.Cas.308; 57 L. J. Ch. 1066; 69L.T.267; 37 W. R. 97 446 


Newdigate Colliery, Ltd., In re, Newdigate v. The Company, (1912) 

1 Ch. 468; 81 L. J. Ch. 236; 106 L. T. 133; 28 T. L. R. 207 607 

Newfoundland Government v. The Newfoundland Rail. Co. (1888), 

L. R. 13 App. Cas. 199; 57 L. J. P. C. 36; 58 L. T. 285; 36 W. R. 

Dig. 46 664 

Newman, iw re, Brooke, Ea: parte (1876), 3 Ch.D. 494 ; 26W.R.261... 466 
Newspaper Proprietary Syndicate, In re, Hopkinson v. The Syndicate, 

(1900) 2 Ch. 349; 69L.J.Ch.678; 83L.T.341; 48 W. R. Dig. 17; 

16 T. L. R. 462 683 

Newton v. Anglo-Australian. Investment, &c. Co. (The Debenture 

Holders and Liquidators of), (1896) A. C. 244 ; 64 L. J. P. C. 67; 

72 L. T. 305; 43 W. R. 401: 11 R. 438; 2 Mans. 246; 11 T. L. R. 

278 53, 54 

NicoVs Case, Royal Briti.sh Bank, In re (1868 — 69), 3 De G. & J. 387. 

440; 28 L. J. Ch. 257; 33 L. T. (O. S.) 14; 7 W. R. 217; 6 Jur. 

N. S. 206 442 

Noakes & Co. e. Rice, (1902) A. C 24; 71 L. J. Ch. 139; 86 L. T. 62; 

50 W. R. 306; 66 J. P. 147; 18 T. L. R. 106 (H. L.— E.) ....117, 902 
Noakes v. Commissioners I. R. (1900), 83 L. T. 714; 49 W. R. Dig. 82; 

17 T. L. R. 99 232 

Noakes r. Noakes & Co., (1907) 1 Ch. 64; 76 L. J. Ch. 151; 96 L. T. 

606; 71 J. P. 130; 23 T. L. R. 16; 14 Mans. 28 336 

Nocton r. Lord Ashburton, (1914) A. C. 932 ; 83 L. J. Ch. 784" 111 

L. T. 641; 30 T. L. R. 602 (H. L.— E.) 451 

Norman, In re, N. v. N., W. N. (1900) 1.59 549 

Normandy v. Ind, Coope & Co., (1908) 1 Ch. 84; 77 L. J. Ch. 82; 97 

L. T. 872; 24 T. L. R. 67; 16 Mans. 66 164 

North British Insurance Ckj. v. Lloyd (1864), 10 Ex. Reps. (Hnrl. & 

Got.) 623 ; 3 C. L. R. 264 ; 24 L. J. Ex. 14; 24 L. T. (O. S.) 167; 

3 W. R. C. L. Dig. 206; 1 Jur. N. S. 45 862 



TABLE OF CASES. 


Izxxiii 


Nor — OW TAOB 

North Eastern Insurance Co., In re, (1919) 1 Ch. 198; 88 L. J. Ch. 121 ; 

120 L. T. 223 239 

North of England Trustee, &c. Corporation v. Marriage, Neave & Co., 
Marriage, Neave & Co., In re, (1896) 2 Ch. 663; 65 L. J. Ch. 839; 

75 L. T. 169; 45 W. R. 42; 12 T. L. R. 603 151, 473, 605, 507, 

682, 797 

Northampton Coal, Iron and Waggon Co. v. Midland Waggon Co. 

(1878), 7 Ch. D. BOO; 38 L. T. 82; 26 W. R. 485 794 

Northern Assurance Co., Ltd. v. Farnham United Breweries, Ltd., 
(1912) 2 Ch. 125; 81 L. J. Ch. 3.58; 106L. T. 527; 19 Mans. 178; 

28 T. L. R. 305; 66 Sol. J. 360 160, 292 

Northern Counties of England Fire Insurance Co. v. Whipp (1884), 26 
Ch. D. 482, 494; 53 L. J. Ch. 629; 61 L. T. 806; 32 W. R. 626 ... 142 
North Wales Produce and Supply Society, Ltd., In re, (1922) 2 Ch. 

340; 91 L. J. Ch. 416; 127 L. T. 288; 38 T. L. R. 518; (1922), 

B. & C. R. 12; 66 Sol. J. 439 188 

North-West Transportation Co. v. Boattj' (1887), L. R. 12 App. Cas. 

,589; 56 L. J. P. C. 102; 57 L. T. 426 ; 36 W. R. 647 ; 3 T. L. R. 

789 164 

North Western Bank v. Poynter (John), Son and Macdonalds, (1896) 

A. C. 56; 64 L. ,1. P. C. 27; 72 L. T. 93; 43 W. R. Dig. 166, 167; 

11 R. 126 58 

Norton V. Florence Land and Public Works Co. (1877), 7 Ch. D. 332: 38 

L. T. 377; 26 W. R. 123 17, 273 

Norton t». Yates, (1906) IK.B. 112; 76L. J. K. B. 252; .54 W. R. 183... 64 
Nugent V. Nugent, (1907) 2 Ch. 292; 76 L. J. Ch. 614; 97 L. T. 279; 

23 T. L. R. 660; on appeal, (1908) 1 Ch. .548; 77 L. ,T. Ch. 271 ; 98 
L. T. 354; 24 T. L. R. 296 711 


O. 

Uukbank Oil Co. v. Crum (1882), L. R. 8 App. Cas. 65 (H. L. Sc.); 48 


L. T. ,537; 31 W. R. Dig. 37 121 

Oakes i\ Tnrquand and Harding, Overend, Gurney & Co., In re (1867), 

L. R. 2 H L. (E. & Ir. App.) 325 ; 36 L. J. Ch. 949; 16 L. T. 808; 

15 W. R. 1201 442 

Oakeley e. PasheUer (1836), 4 Cl. & F. 207; 10 Bli. New Reps. .548 

(H. L.) 312 

Oak Pitts Colliery Co., In re (1882), 21 Ch. D. 322; 61 L. J. Ch. 708; 

47 L. T. 7; 30 W. R. 769 

Offord V. Davies (1862), 12 C. B. N. S. 748; 31 L. J. C. P. 319; 6 L. T. 

679; 10 W. R. 758; 9 Jur. N. S. 22 863 

Olathe Silver Mining Co., In re (1884), 27 Ch. D. 278; 33 W. R. 12 ... 


486, 509 

Olderfleet Shipbuilding Co., In re, (1922) 1 Ir. R. (Ch.) 20 '^4 

/2 



rmv 


TABLE OF CASES. 


Old— Pai PAOH 

Oldershaw and Mushet v. King (1867), 2 Hurl. & Nor. 399, 617; 27 
L.J. Ex. 120; 29L. T. (0. S.)248, 364; 6W. R. 763; 3Jur. N.S. 

1162 846 

Oldrey v. Union Works, Ltd., W. N. (1896) 77; 72 L. T. 627; 43 

W. R. Dig. 139 632 

Oliver v. Bank of England, (1902) 1 Ch. 610; 71 L. J. Ch. 388; 86 L. T. 

248; 60 W. R. 340 ; 65 J. P. 294 ; 7 Com. Cas. 89; 18 T. L. R. 

341 134 

Oliver V. Hinton, (1899) 2 Ch. 264 (C. A.); 68 L. J. Ch. 683; 81 L. T. 

212; 48 W. R. 3; 15 T. L. R. 450 143 

Opera, Ltd., In re, (1891) 3 Ch. 260 ; 60 L. J. Ch. 839; 66 L. T. 371; 

39 W. R. 705; 7 T. L. R. 655 (C. A.) 64, 186, 498 

Oppenheimer v. Attenborough & Son, (1908) 1 K. B. 221 ; 77 L. J. K. B. 

209; 98 L. T. 94; 24 T. L. R. 115; 13 Com. Cas. 125 870, 873 

Oppenheimer v. Frazer and Wyatt, (1907) 2 K. B. 50; 76 L. J. K. B. 

806; 97 L. T. 3; 23 L. T. R. 410; 12 Com. Cas. 280 873 

Oriental Commercial Bank, Ex parte (1870). See European Bank, In re. 
Oriental Financial Corporation, Ex parte (1876). See European 
Central Rail. Co., In re. 

Oriental Financial Corporation v. Overend, Gurney & Co. (1871), 

L. R. 7 Ch. App. 142; 41 L. J. Ch. 332; 25 L. T. 813; 20 W. R. 

263; on appeal (1874), L. R. 7 H. L. (E. & Ir. App.) 348; 31 L. T. 

322 312. 910 

Orleans Motor Co., In re, (1911) 2 Ch. 41 ; 80 L. J. Ch. 477 ; 104 L. T. 

627; 18 Mans. 287 74. 136, 218 

Orrctt, Ex parte, Pye, In re (1837), 3 Mont. & Ayr. 153 850 

“ Otto ” Electrical Manufacturing Co. (1906), Ltd., In re, Jenkins’ 
Claim, (1906) 2 Ch. 390 ; 75 L. J. Ch. 682; 96L. T. 141; 64 W. R. 

601; 22 T. L. R. 678; 50 Sol. J. 616 45, 176, 178 

Ottos Kopje Diamond Mines, In re, (1893) 1 Ch. 618; 62 L. J. Ch. 166; 

68 L. T. 138; 41 W. R. 268; 2 R. 267 211 

Owen and Ashworth’s Claim, Whitworth’s Claim, Bank of Syria, In re, 
(1900) 2 Ch. 272; 69 L. J. Ch. 412; 83 L. T. 165; 48 W. R. Dig. 

36; reversed or affirmed in part, (1901) 1 Ch. 116; 70 L. J. Ch. 82; 

83 L. T. at p. 547; 49 W. R. 100; 17 T. L. R. 84; 8 Mans. 105 ... 127 
OwenandGutchr, Homan (1863), 4 H.L.C. (Clark) 997; 17Jur,861... 862 
Owen (D.) & Co. v. Cronk, (1896) 1 Q. B. 265; 64 L. J. Q. B. 288; 43 
W. R. Dig. 147; 14 R. 229; 2 Mans. 116; 11 T. L. R. 76 ...471, 506 
Owen V. Roberts (1887), 57 L. T. 81; 36 W. R. Dig. 27 86® 


P. 

Page v. International Agency and Industrial Trust (1893), 62 L. J. Ch. 

610; 68 L. T. 436; 41 W. R. Dig. 31, 32; 3 R. 696 19, 63 

Paine, In re. Read, Ex parte, (1897) 1 Q. B. 122; 66 L. J. Q. B. 71 ; 75 
L. T, 316; 46 W. R. 190; 3 Mans. 309; 13 T. L. R. 13 8®® 



TABLE OF CASES. 


Ixzzv 


Pal — Pea paqb 

Paimer’B Decoration and Furnishing Co., /n re, (1904) 2 Ch. 743; 73 

L. J. Ch. 828; 91 L. T. 772; 53 W. R. 142 23, 25, 26, 208, 

277, 666 

I'almer v. Emerson, (1011) 1 Ch. 758 ; 80 L. J. Ch. 418; 104 L. T. 657; 

27 T. L. R. 320 93 

Palmer v. Locke, 18 Ch. D. 381 800 

Panama, New Zealand and Australian Royal Mail Co., In re (1870), 

L. R. 5 Ch. App. 318; 39 L. J. Ch. 482 ; 22 L. T. 424; 18 W. R. 

441 35, 61, 64, 68, 71, 142 


Parish V. Poole (1884), 53 L. T. 35 849 

I’aik Gate Waggon Works Co., In re (1881), 17 Ch. D. 234; 44 L. T. 

901; 30 W. R. 20 706 

Park, Ward & Co., (1926) 1 Ch. 828; W. N. (1926) 137; 70 Sol. J. 670; 

135 L. T. 575; 95 L. J. Ch. 584; (1926), B. & C. R. 94 492 

Pai ker v. Dunn (1845), 8 Beav. 497 508 

Parker v. Guiness (1910), 27 T. L. R. 129 856 

1‘arker v, McKenna (1874), L. R. 10 Ch. App. 96; 44 L. J*. Ch. 425; 31 


L. T. 739; 23 W. R. 271 


96 


Parkcs Garage (Swadlincote), (1929) ] Ch. 139; W. N. (1928) 260; 98 

L. J. Ch. 9; 140 L. T. 174; (1928), B. & C. R. 144 75 

Pai kinson v. Wainwright & Co., W, N. (1895) 63; 64 L. J. Ch. 493; 72 

L. T. 485; 43 W. R. 420; 2 Mans. 420 570, 710 

I’arr’s Banking Co. r. Yates, (1898) 2 Q. B. 460; 67 L. J. Q. B. 851 ; 79 

L. T. 321; 47 W. R. 42 857, 863, 909 

I’.usonage (Septimus) & Co., In re. Arts v. The Company (1901), 17 
T. L. R. 420 470, 611 


J'ar.sons, In re, Furber, Ex parte, (1893) 2 Q. B. 122; 62 L. J. Q. B. 365; 


68 L. T. 777; 41 W. R. 468; 9 T. L. R. 375 193 

Parsons v. Groome (1842), 4 Bcav. 621 800 


Parsons (Williams H.) v. Sovereign Bank of Canada, (1913) A. C. 160; 

82 L. J. P. C. 60; 107 L. T. 672; 20 Mans. 94; 29 T. L. B. 38 507 

Partridge v. Rhodesia GoldBclds, Ltd., Rhodesia Goldfields, Ltd., 

In re, (1910) 1 Ch. 239; 79 L. J. Ch. 133; 102 L. T. 12(i; 64 

Sol. J. 135 351, 662, 813 

Patent File Co., In re, Birmingham Banking Co., Ex parte (1870), 23 
L. T. 484; 19 W. R. 44; on appeal (1870), L. R. 6 Ch. App. 83; 

40 L. J. Ch. 190; 10 W. R. at p. 193 41, 42, 47, 51, 852 

Paterson v. Gas Light and (Hoke Ck)., (1896) 2 Ch. 476; 65 L. J. Ch. 709; 

74 L. T. 640 ; 45 W. R. 39; 12 T. L. R. 459 473, 797 

Patrick and Lyon, Ltd., In re, W. N. (1933) 98 182 

Payne (David) & Co,, In re. See Young David Payne & Go. 

Pearks, Gunaton and Tee, Ltd. v. Richardson, (1902) 1 K. B. 91; 71 
L. J. K. B. 18; 85 L. T. 616; 50 W. R. 286; 66 J. P. 119; 18 

T. L. R. 78; 20 Cox, C. C. 96 ^ 

Pearl v. Deacon (1867), 24 Beav. 186; 26 L. J. Ch. 761 ; 29 L. T. (O. S.) 

289; 5 W. R. 702; 3 Jur. N. S. 879; on appeal (1857), I De G. & J. 

461; 26L. J.Ch.atp. 763; 29 L. T. (O. S.) at p. 338; 5W. R.at 
p. 793; 3 Jur. N. S. at p. 1187 



Ixxivi 


TABLE OF CASES. 


P6ft PllO I’AOt 

Peat e. Gresham Trust, (1934) A. C. 262; (1934) W. N. 76; 60 T. L. R. 

346; 103 L. J. Ch. 173; 161 L. T. 63; (1934), B. & C, R. 33 igg 

Peek V. Derry (1887), 37 Ch. D. 641; 67 L. J. Ch. 347 ; 69 L. T. 78; 36 
W. R. 899; on appeal (1889), L- R. 14 App. Cas. 337 ; 68 L. J. Ch. 

864 ; 61 L. T. 266; 38 W. R. 33; 64 J. P. 148; 1 Meg, 292; 6 

T. L. R. 626 (H. L.— E.) 430, 463, 464, 462, 464, 465 

Peek V. Gurney (1873), L. R. 6 H. L. Cas. (E. & Ir. App.) 377, 410; 

43 L. J. Ch. 19; 22 W. R. 29 429, 440, 441, 463, 466, 466 


Peek V. Trinsmaran Iron, &c. Co. (1876), 2 Ch. D. 115; 46 L. J. Ch. 

281; 24 W. R. 361 498 

Peel’s Case, Barned’s Banking Co., In re (1867), L. R. 2 Ch. App. 674; 

36 L. J. Ch. 767; 16 L. T. 780; 16 W. R. 1100 154 

Pegge V. Neath and District Tramways Co., (1896) 2 Ch. 608; 64 
L. J. Ch. 737; 73L. T.26; 44 W. R. 72; 2 Mans. 474; llT. L. R. 

470 499 

Pegge V. Neath and District Tramways Co., (1898) 1 Ch. 183; 67 


L. J. Ch. 17;-77L. T. 560; 46W. R. 243; 14 T. L. R. 62 18,152, 

180, 181, 206, 903 

Perm v. Lord Baltimore (1760), 1 Ves. Sen. 443; Wh. & Tu. Lea. Cas. 

8th ed. 800 67 

Pennington v. Baehr (1875), 48 Cal. (U. S. A.) 466 219 

PepiK-rell i-. Bird, (1902) 1 Ch. 477; 71 L. .1. Ch. 282; 60 W. R. 491 ... 647 
Perrins v. Bellamy, (1899) 1 Ch. 797; 68 L. J. Ch. 397; 80 L. T. 478; 

47 W. R. 417 92, 93 

Perry v. National Provincial Bank of England, (1910) 1 Ch. 464; 79 

L. J. Ch. 609; 102 L. T. 300; 54 Sol. J. 233 910 

Perry v. Oriental Hotels Co. (1870), L. R. 5 Ch. App. 420; 23 L. T. 

625; 18 W. R. 779 496, 600 

Perry Herrick v. Attwood (1857), 2 De G. & J. 21 ; 27 L. J. Ch. 121 ; 30 

L. T. (0. S.) 267; 6 W. R. 204 ; 4 Jur. N. S. 101 70 

Perth Electric Tramways, In re, Lyons v. Tramways Syndicate and 
Perth Electric Tramways, (1906) 2 Ch. 216; 76 L. J. Ch. 634; 94 

L. T. 816; 64 W. R. 636; 22 T. L. R. 633; 13 Mans. 196 37, 141, 

181, 207, 231 

Peruvian Rail. Co., In re (1869). See Crawley’s Case. 

Peruvian Rail. Construction Co., Ltd., In re, (1916) 2 Ch. 144, 442; 86 

L. J. Ch. 129; 113 L. T. 1170; 32 T. L. R. 46; 60 Sol. J. 26 679 

Peters v. Anderson (1814), 6 Taunt. 696; 1 Mars. 238 865 

Pethybridge v. Unibifocal Co., W. N. (1918) 278 280 

Phillips V. Homfray (1883), 24 Ch. D. 439, 466; 62 L. J. Ch. 833; 49 
L. T. 6; 32 W. R. 6; (in House of Lords as to question of appeal 
out of time) (1886), L. R. 11 App. Cas. 466 466 

Phillips’ Trust, In re, (1903) 1 Ch. 183; 72 L. J. Ch. 94; 88 L. T. 9; 

61 W. R. Dig. 166 146 

Phoenix Bessemer Steel Co., In re (1876), 44 L. J. Ch. 683; 32 L. T. 864; 

23 W. R. Dig. 45 63, 698 

Phmnix Bessemer Steel Co.. In re (1876). See Camforth Hcematite 
Iron Co., Ex parte. 



TABLE OF CASES. 


bcxrvii 


Pic— POU PAQK 

Piccadilly Hotel, Ltd., In re, Paul t>. Piccadilly Hotel, (1911) 2 Ch. 534; 

81 L. J. Ch. 89; 106 L. T. 775; 58 Sol. J. 52 88, 90, 149, 325 

Pictou (Municipality of) v. Geldert, (1893) A. C. 624; 63 L. J. P. C. 37 ; 

69 L. T. 610; 42 W. R. 114; 9 T. L. R. 638 458 

Pidcock V. Bishop (1826), 3 Barn. & Ores. 606 ; 6 Dow. & Ry. (K. B. 

Reps.) 505; 3 L. J. (0. S.) K. B. 109 H62 

Piers, In re. Piers, Ex parte, (1898) 1 Q. B. 627 ; 67 L. J. Q. B. 619; 78 

L. T. 314; 46 W. R. 475; 5 Mans. 97; 14 T. L. R. 300 193 

Pigot V. Cubley (1864), 15 C. B. N. S. 701; 33 L. J. C. P. 134; 12 W. R. 

467; 10 ,Jur. N. S. 318 860 

Pilcher v. Rawlins (1871 — 72), L. R. 7 Ch. App. 259; 41 L. J. Ch. 485; 

25 L. T. 921 ; 20 W. R. 281 (C. A.) 142 

Pinnock r. Bailey, 23 Ch. D. 497 800 

Pitt V. White (1887), 57 L. T. 650 708, 711 

Plantations Trusts, Ltd. v. Bila (Sumatra) Rubber Lands, Ltd. (1916), 

85 L. J. Ch. 801 ; 114 L. T. 676 424 

Plasycoed Collieries Co. c. Partridge, Jones & Co. (1911), 104 L. T. 807; 

66 Sol. J. 481 794 

Pledge V. Buss (1860), Johns. 663; 8 W. R- Ch. Dig. 63; 6 Jur. N. S. 



Pollard, Ex parte, Courtney, In, re (1837), 3 Mont. & Ayr. 340; 2 
Deac. ('a.s. in Bank. 367; 6 L, J. (N. S.) Bank. 95; 1 Jur. 288; 
on appeal (1838—1840), 4 Deac. Cas. in Bank. 27; Mont, and 

Chitty Cas. in Bkey. 239 57, .59. 851 

Pollard, In re, Pollard v. Pollard, W. N. (1902) 49 819 

Pollock and Others, Ex parte (1871). Set Agra and Mastermnn’.s Bank, 

In rc. 

Popple V. Sylvester (1882), 22 Ch. D. 98; 52 L. J. Ch. 54; 47 L. T. 320; 

31 W. R. 116 “7'4. ■1S4 

Portalis v. Tetley (1867), L. R. 6 Eq. 140; 37 L. J. Ch. 139; 17 L. T. 

344; 16 W. B. 603 

Porter c. Moore, (1904) 2 Ch. 367; 73 L. J. Ch. 729; 91 L. T. 484; 

62 W. R. 619 

Portsmouth Banking Co., In re (1866). See Hclby’s. Stokes’ and 

Horsey’s Cases. 

Portsmouth (Borough of) (Kingston, &c.) Tramways Co., In re, (1892) 

2 Ch. 362; 61 L. J. Ch. 462 ; 66 L. T. 671; 40 W. R. 553; 8 

T. L. R. 516 

Portsmouth (Corporation of) v. Smith (1883), 13 Q- B- D. 184, 19.5, 

63 L. J. Q. B. 92; 50 L. T. 308; 32 W. R. Dig. 123; 48 J. P. 414 ; 

on appeal (1886), L. R. 10 App. Cas. 364 ; 64 L. J. Q. B. 473; o3 
L. T. 395; 33 W. R. Dig. 128; 49 J. P. 676 

Potter e. Edwards (1857), 26 L. J. Ch. 468; 6 W. R. 40; Ml - 

Potteries, Shrewsbury, &o. Bail. Co., In re (1869), L. R. 6 Ch. pp. >‘, 

39 L. J. Ch. 273; 22 L. T. 53; 18 W. R. 156 

Potts V. Leighton (1808), 15 Ves. 273 

Pound (Henry), Son and Hutchins, In re. See Henry Poun . 



Ixxxviii 


TABLE OF CASES. 


Pow— Que 

Powell V. London and Provincial Bank, (1893) 2 Ch. 566 214 

Powys V. Blagrave (1853 — 64), Kay’s Reps. 495; 2 Eq. Reps. 395 ; 23 
L.T.(O.S.)37; 2W.R. 369; 18Jur.462; on appeal (1864), 2 Eq. 
Reps, at p. 1204; 24 L. J. Ch. 142; 24 L. T. (O. S.) 17; 2 W. R. 

700 780 

Pratt V. Bull (1862), 4 Giff. 117; 32 L. J. Ch. 21; 7 L. T. 378; 11 
W.R. 82; 9Jur.N. S.40; IN.R.47; on appeal (1863), 1 De G. J. 

& S. 141; 32 L. J. Ch. at p. 144; 7 L. T. at p. 702; 11 W. R. at 

p. 296; 9 Jur. N. S. at p. 239; 1 N. R. at p. 298 148 

Preston v. Tunbridge Wells Opera House, Ltd., (1903) 2 Ch. 323; 72 

L. J. Ch. 774; 88 L. T. 53; 51 W. R. Dig. 113 472 

Pringle & Co., Ltd,, Jn re, Pownall v. The Company, W’. N. (1903) 207; 

89 L. T. 743; 52 W. R. Dig. 137; 48 Sol. J. 101 493, 548, 615 

Printers’ and Transferrers’ Amalgamated Trades Protection Societj', 

Jn re, (1899) 2 Ch. 184; 68 L. J. Ch. 537; 47 W. R. 619; 15 

T. L. R. 394 637 

Prior V. Bagster (1887), 57 L. T. 760; 36 W. R. Dig. 143; 4 T. L. R. 

.32 780 

Proiidfoot V. Moutefiore (1867), L. R. 2 Q. B. Cas. 511 ; 36 L. J. Q. B. 

225; 16 L. T. .585; 15 W. R. 920 438 

Prudential Mortgage Co. v. Marylebone Borough Council (1910), 8 

L. G.R. 901 188 

Pryce, In rr, Rensburg, Ex parte (1877), 4 Ch. D. 685; 36 L. T. 117; 

25 W. R. 432 214, 216, 860 

Pryce v. Bury (1853), 2 Drew, 41; 2 Eq. Reps. 8; 23 L. J. Ch. 676; 2 
W. R. 87; 17 Jur. 1173; on appeal (1854). 23 L. J. Ch. at p. 678; 

22 L. T. (O. S.) 324; 2 W. R. at p. 216 849 

Punnett, Ex parte, Kitchin, In re (1880), 16 Ch. D. 226; 50 L. J. Ch. 

212; 44 L. T. 226; 29 W. R. 129 337 

Pure Spirit Co. e. Fowler (1890), 25 Q. B. D. 235; 69 L. J. Q. B. 637; 

63 L. T. 569 ; 38 W. R. 686; 6 T. L. R. 390 794 

Pye, In re. See Orrett, Ex parte. 

Pyle Works, Jn re (1890), 44 Ch. D. 634 ; 69 L. J. Ch. 489; 62 L. T. 

887; 38 W. R, 674; 2 Megs. 83; 6 T. L. R, 268 48, 63 


Q. 

Quorman v. Williams (1842), 6 Bcav. 133 800, 801 

Quartermaine s Case, London, Windsor and Greenwich Hotels Co., 

In re, (1892) 1 Ch. 639; 61 L. J. Ch. 273; 66 L. T. 19; 40 W. R. 

298; 8 T. L. R. 204 5I4 

Queen r. Aspinall (1876), 2 Q. B. D. 48; 46 L. J. M. C. 146; 36 L. T. 

297; 26 W. R. 283; 13 Cox, C. C. 563 469 

Queen r. Gurney and Others (1869—70), Finlason’s Report of Case ... 468 



TABLE OF CASES. 


Izzxix 


Oue — Bap 

Queen v. Silverlock, (1894) 2 Q. B. 766; 63 L. J. 


VACilC 

M.C.233; 72L.T.298; 


43W. R. 14; 68J. P. 788; 10 R. 431; 10 T. L. R. 623; 18 Cox, 


C. C 104; 38 Sol. J. 664 

Queen’s Hotel Co., Cardiff, In re, (1900) 1 Ch. 792; 
82 L. T. 676 ; 48 W. R. 567 


469 

69 L. J. Ch. 414; 
514, 817 


Queensland Land and Coal Co., In re, Davis and Martin, (1894) 3 Ch. 


181 ; 63 L. J. Ch. 810; 71 L. T. 115; 42 W. R. 600; 1 Man.s, 366; 

8 R. 476; 10 T. L. R. 550 18, 126, 152, 180, 181, 206, 903 


R. 


R. V. Hall, (1891) 1 Q. B. 747; 60 L. J. M. C. 124; 64 L. T. 394; 39 

W. R. Dip. 67; 17 Cox, C. (X 278 469 

K. V. Harris (1791), 4 T. K. (Durn. & East) 202 469 

R. V. International Trustee for the Protection of Bonjlholders, (1937) 

A. C. 500; W. N. (1937) 139; 106 L. J. K. B. 225, 236; 156 L. T. 

352; 42 Com. Cas. 246; 53 T. L. R. 607; 57 LI. L. Rep. 145 29 

R. V. Kylsant (Lord), (1932) 1 K. B. 442; 146 L. T. 21 ; 23 Cr. App. R. 

83; 48 T. L. R. 62; 101 L. J. K. B. 97; 29 Cox, C. C. 379 135, 

437, 469 

R. V. Price (1840), 11 Ad. & El. 727; 9 L. J. (N. S.) M. C. 49 469 

R. V. Reed (Sir Charles) (1880), 5 Q. B. D. 483; 49 L. Q. B. 600; 42 

L. T. 835; 28 W. R. 787; 44 J. P. 633 41 

R. V. Shann, Wilson’s Brewery, Ltd., Ex parie, (1910) 2 K. B. 418; 79 
L. J. K. B. 736; 102 L. T. 700; 74 J. P. 273; 26 T. L. R. 435; 54 
Sol. J. 474 335 


R. ‘ 0 . Tyler and The International Commercial Co., (1891) 2 Q. B. 588; 

61 L. J. M. C. 38; 65 L. T. 662; 40 W. R. Dig. 178; 56 .1. P. 118; 

7 T. L. R. 720 (C. A.) 469 

R. Wigan (Mayor, &c. of) (1885), 14 Q. B. D. 908 ; 54 L. J. Q. B. 338; 

52 L. T. 435; 33 W. R. 647; 49 J. P. 372; 1 T. L. R. 370 120 

Railway Time Tables Publishing Co., In re (1893), 62 L. J. Ch. 935; 88 

L. T. 649 ; 41 W. R. Dig. 38 208 

Rainbow Syndicate, Ltd., In re, Owen v. Rainbow Syndicate, W. N. 
(1916) 178 118 


Raiuford v. James Keith and Blackman Co., (1905) 1 Ch. 296; 74 
L. J. Ch. 166; 92 L. T. 49; 21 T. L. R. 160; 12 Mans. 162; on 
appeal, (1906) 2 Ch. 147; 74 L. J. Ch. at p. 531; 92 L. T. at 

p. 786; 54 W. R. 189; 12 Mans. 278; 21 T. L. R. 682 154 

Ramsay v. Margrett, (1894) 2 Q. B. 18; 63 L. J. Q. B. 513; 7<> L. T. 

788; 10 T. L. R. 356; 9 R. 407; 1 Mans. 184 188 

Ramskill v. Edwards (1885), 31 Ch. D. 100; 55 L. J. Ch. 81; .53 L. T. 

949; 34 W. R. 96; 2 T. L. R. 37 

Ranelaugh v. Hayes (1683), 1 Vern. 189 

Raphael v. Bank of England (1855), 17 C. B. 161; 25 L. J. C. P. 33, 

26 L. T. (O. S.) 60; 4 W. R. 10 213, 861 



xc 


TABLE OF CASES. 


Raw — Rle 

Rawlins v. Wickham (1858), 3 De G. & J. 304 ; 28 L. J. Ch. 188; 32 

L. T. (0. S.) 231; 7 W. E- 145; 5 Jur. N. S. 278 435 

Eawtree v. Great N. W. Central Rail. Co., 14 T. L. E. 448 641 

Raybonld, Jn re, Raybould v. Turner, (1900) 1 Ch. 199; 69 L. J. Ch. 

249 ; 82 L. T. 46; 48 W. R. 301 84 

Read, Ex parte, Paine, In re, (1897) 1 Q. B. 122 ; 66 L. J. Q. B. 71 ; 76 

L. T. 316; 45 W. R. 190; 3 Mans. 309; 13 T. L. R. 13 863 

Read v. Joannon (1890), 25 Q. B. D. 300; 59 L. J. Q. B. 544 ; 63 L. T. 

387; 38 W. R. 734; 2 Meg. 275; 6 T. L. R. 407 184 

Redgrave v. Hurd (1881), 20 Ch. D. 1; 51 L. J. Ch. 113; 45 L. T. 486; 

30 W. R. 251 436, 446, 469 

Redman v. Rymer (1889), 60 L. T. 385 ; 37 W. R.Dig. 190; 5T. L. R. 

287 ; on appeal (1891), 65 L. T. 270; 40 W. R. Dig. 88; 7 T. L. R. 

425 476 

Rees, In re (1881). See National Provincial Bank, Ex parte. 

Rees V. Berrington (1796), 2 Ves. Jun. 539a; 3 R. R. 3; Wh. & Tu. 

L. C. 8th ed. Vo'l. 11. p. 571 312, 910 

Rees V. Richmond (1890), 62 L. T. 427; 38 W. R. Dig. 159 664 

Reese River Silver Mining Co. v. Smith (and see Smith's Case) (1869), 

L. R, 4 H. L. (E. & Ir. App.) 64; 39 L. J. Ch. 849; 17 W. R. 

1042 432, 436 

Reeve v. Lisle, (1902) A. C. 461; 71 L. J. Ch. 768; 87 L. T. 308; 61 

W. R. 576; 18 T. L. R. 767 (H. L.— E.) 117, 902 

Regent’s Canal Ironworks Co., In re (1876), 3 Ch. D. 43; 45 L. J. Ch. 

620; 35 L. T. 288; 24 W. R. 687 141, 204, 206 

Regent’s C^anal Ironworks Co., In re, Grissell, Ex parte (1875), 3 

Ch. D. 411; 25 W. B.. Dig. 50 150, 513, 614 

Rehden r. Wesley (1861), 29 Beav. 213 94 

Reid V. Explosives Co., Ltd. (1887), 19 Q. B. D. 264; 56 L. J. Q. B. 

388; .57 L. T. 439; 35 W. R. 509; 3 T. L. R. 688 608 

Reid n. Middleton (1823), 1 Turn. & Rus, 465 604 

Rensberg, Ex parte. Sec Pryce, In re. 

Renshaw & Co., In re, WC N. (1908) 210 196 

Reuss V. Piekslcy (1866), 4 Hurl. & Colt. 588; L. R. 1 Ex. Cas. 342 ; 35 

L. J. Exch. 218; 16 L. T. 25; 14 W. R. 924; 12 Jur. N. S. 628.. 848 

Revere Trust v. Wellington Handkerchief Works, (1931) N. I. 55 75 

Reversionary Interest Society, Ltd., In re, (1892) 1 Ch. 615; 61 L. J. 

Ch. 379; 66 L. T. 460 ; 40 W. R. 389 43, 60 

Reynolds v. Ashby & Son, (1903) 1 K. B. 87; 72 L. J. K. B. 61; 87 
L. T. 640 ; 51 W. R. 405; 19 T. L. R. 70; on appeal, (1904) A. C. 

463; 73L. J. K. B. 946; 91L.T. 607; 63W. R. 129; 20 T. L. R. 

766 333 

Rhodesia Coldhelds, Ltd., In re. Se.e Partridge v. Rhodesia Goldfields, 

Ltd. 

Richard Mills & Co., Be, Vi. N. (1905) 36 474 

Richards & Co., In re (1879), 11 Ch. D, 676; 48 L. J. Ch. 665; 40 
L. T. 315; 27 W. R. 630 836 



TABLE OF CASES. 


zci 


PAGE 

Bichaxds v. James (1848), 2 Ex. Reps. (Wells. Hurl. & Gor.) 471; 17 

L. J. Exch. 277; 12 Jur. 464 ’ 

Richards v. Overseers (or Mayor) of Kidderminster, (1896) 2 Ch. 212; 

65 L. J. Ch. 602 ; 74 L. T. 483; 44 W. R. 506; 12 T. L. R. 340 ... 5, 

151, 186, 473, 605, 607, 683, 797 

Richardson v. Williamson and Lawson (1871), L. R. 6 Q. B. Cos. 276; 

40 L. J. Q. B. 146; 19 W. R. C. L. Dig. 87 134, ^65 

Riche V. Ashbury Railway Carriage and Iron Co. See Ashbury 
Railway Carriage and Iron Co. v. Riche. 

Richmond v. White (1879), 12 Ch. D. 361; 48 L. ,1. Ch. 798; 41 L. T. 


570; 27 W. R. 878 qq 

Robert Stephenson & Co., Ltd., In re. See Stepheirson (Robert) & 

Co., Ltd. 

Roberts, In re, Goodchap v. Roberts. See Goodchap r. Roberts. 
Roberts v. Brett (1866), 11 H. L. C. (Clark) 337; 34 L. J. C. H. 241; 12 

L. T. 286; 13 W. R. 587; 11 .lur. N. S. 377 313 

Roberts V. Bury Improvement Commissioners (1870), L. R. 5 C. P. 

Cas. 310, 326; 39 L. J. C. P. 129; 22 L. T. 1.32; 18 W. K, 702 ... 163 
Roberts v. Croft (1857), 24 Beav. 223; 30 L. T. (0. 8.) 1 H ; 6 W. R. 

773; 3 Jur. N. S. 1069; on appeal (1857), 2 Dc (i. & J. 1; 27 

L. J. Ch. 220; 6 W. R. 144, 148 144, 849 

Roberts v. Security Co., (1897) 1 Q. B. 11 1 ; 66 L. J. Q. B. 119; 75 L. T. 

531; 45 W. R. 214; 13 T. L. R. 79 V2.\ 126 

Robinson v. Barton-Eccles Lck«.1 Board (188.3), L. R. 8 .Vpp. (;a8. 79S; 

53 L. J. Ch. 226; 50 L. T. 57; 32 W. K. 249 233 

Robinson v. Montgomeryshire Brewery Co.. (189(i) 2 Ch. 841; 6.7 

L. J. Ch. 915; 45 W. R. Dig. 25; 3 Mans. 279 204, 20(), 487. ,'14 

Robinson v. W. & T. Restell (1896), 12 T. L. R. 174 873 


Robinson Printing Co. v. Chic, Ltd., (1905) 2 Ch. 123; 74 L. J. Ch. 399; 

93 L. T. 262; 53 W. R. 681; 21 T. L. R. 446; 12 Mans. 314 ... 282, 

3 . 31 , 47 ), 475 

Robson, Ex parte. See FitzGeorge, hi re. 

Robson v. Smith, (1895) 2 Ch. 118; 64 L. J. Ch. 4,57; 72 L. T. 659; 

43 W. R. 632; 13 K. 529; 2 Mans. 422; 11 T. L. R. 351 3. <it, 

71 , 498 


Rogers & Clo. V. British and Colonial Colliery Supply Association 
(1898), 68 L. J. Q. B. 14; 79 L. T. 494; 47 W. R. Dig. 28; 6 

Mans. 305 

Roger V. Challis (1859), 27 Beav. 175; 29 L. J. Cb. 240 ; 7 W. R. 710; 

6 Jur. M. S. 334 

Rolfe, in re, Tyson V. Johnson (1894), 70 L. T. 624; 38 Sol. ,T. 45/ 817 

RoUand v. Hart (1871), L. R. 6 Ch. App. 678; 40 L. J. Ch. 701; 25 
L. T. 191; 19 W. R. 962 (C. A.) I'W, 152. L53 

Rolt t. Hopkinson (1858), 3 De G. & J. 177 ; 28 L. J. C h. 41 ; 32 L. T. 

(O. S.) 112; 7 W. R. 27; 4 Jur. K. S. 1119; on apijeal (w 
Hopkinson v. Rolt) ^ 



XCll 


TABLE OE CASES. 


Boo — Ryl 

Roots V. 


FAQX 

Williamson (1888), 38 Ch. D. 485 ; 57 L. J. Ch. 995; 58 


L. T. 802 ; 36 W. R. 758 

Robs v. Estates Investment Co. (1866), L. R. 3 Eq. 122; 36 L. J. Ch. 

.54; 16L.T.272; 16W.R.104; on appeal (1868), L. R. 3 Ch. App. 

682 ; 37 L. J. Ch. 873; 19 L. T. 61; 16 W. R. 1151 432, 440 

Rothschild & Sons t). Commissioners of Inland Revenue, (1894) 2 Q. B. 

142; 70L.T.667; 42 W. R. 542; 58J.P.399; 10 T. L. R. 328 ... 236 


Roundvpood Colliery Co., In re, Lee v. The Company, (1897) 1 Ch. 373; 


66 L. J. Ch. 186; 76 L. T. 641; 46 W. R. 324; 13 T. L. R. 175 ... 142, 

150, 505 

Rou.se V. Bradford Banking Co., (1894) A. C. 686; 63 L. J. Ch. 890; 

71 L. T. 622; 43 W. R. 78; 6 R. 349 913 

Roussell V. Burnham, (1909) 1 Ch. 127; 78 L. ,1. Ch. 94; 100 L. T. 39; 


25 T. L. R. 61 168 

Routlerlge (George) & Sons, Ltd., In re, Hummel v. Routlodge (George) 
&Sons. Ltd., (1904j2Ch.474; 73 L. J. Ch. 843; 91 L. T. 288; 53 

W. R. 44; 11 Mans. 404 37, 138, 141 

Row r. Dawson (1749), 1 Ves. Sen. 332 (p. 331) 61 

Rowell r. CommiHsioners of Inland Revenue, (1897) 2 Q. B. 194; 66 

L. .1. Q. B. 628; 45 W. R, Dig. 71 ; 13 T. L. R. 324 ...223, 232, 272, 303 

Rowley v. Adams (1849), 2 H. L. Cas. (Clark) 725 96 

Rowley r. Dcsborough, W. N. (1916) 1.52; 60 Sol. <1.429 606 

Roxburghe v. Cox (1881), 17 Ch. D. 520 ; 50 L. <1. Ch. 772; 45 L. T. 


220; 30W. R. 74 


860 


Royal British Bank, In re. See Nicols’ Case (1858 — 59). 

Royal British Bank v. Turquand (1856), 6 El. & Bl. 327; 25 L, J. 

Q. B. 317; 2 Jur. N. S. 663 47. 127, 129, 130, 134, 154 

Ruben n. Great Fingall Consolidated, (1906) A. C. 439; 75 L. J. K. B. 

843; 96 L. T. 214; 22 T, L. R. 712; 13 Mans, 248 39, 124, 278 

Kuniball v. Metropolitan Bank (1877), 2 Q. B, D. 194; 46 L. J. Q. B. 

346; 36 L. T. 240; 25 W. R. 366 32, 183, 268 

Russel V. Russel (1783), 1 Bro. C. C. (Bolt’s edit.) 269 849 

Russell, Ex parte, Butterworth, In re (1 882), 19 Ch. D. 588; 61 L. J. Ch. 

521 ; 46 L. T. 113; 30 W. R. 584 75 

Rus.sell I'. East Anglican Rail. Co. (1850), 3 Mac. & Gor. 104; 6 Rail. 

& Canal Cas. 601 ; 20 L. J. Ch. 257; 15 Jur. 935 505, 797 

Russian and English Bank v. Baring Bro, & Co., Ltd., (1936) A. C. 

405; 105 L. J. Ch. 174; 154 L. T. 602 ; 62 T. L. R. 393 488 

Russian Petroleum and Liquid Fuel Co., In re, London Investment 
Trust V. Russian Petroleum, &c. Co., (1907) 2 Ch. 640 ; 77 L. J. Ch. 

21 ; 97 L. T. 664 ; 23 T. L. R. 746 (C. A.) 141, 207 

Russian Spratts Patent, Ltd., In re, Johnson v. Russian Spratts 
Patent, Ltd. See Johnson v. Itussian Spratts Patent, Ltd. 

Rynll V. Bowles (1749—50), 1 Vos. Sen. 348, 374 24 

Ryland’s Glass Co., Re, York, &c. Bank v. The Company (1904), 49 
Sol. J. 67 


506 



TABLE OF CASES. 


xciii 


Sac — Sch 

Sacker, In re, Saoker, Ex parte (1888), 22 Q. B. D. 179- 8 L J 0 B 

4; 60 L. T. 344; 37 W. R. 204; 6 T. L. R. 112 ' 698 

Sadler v. Worley, (1894) 2 Ch. 170; 63 L. J. Ch. 661; 70 L. T. 494- 42 

W. R. 476; 8 R. 194; 10 T. L. R. 364 496, 632, 586, S32 

Salomon v. Salomon & Co., (1897) A. C. 22; 66 L. J. Ch. 35; 76 L. T. 

426; 45W. R. 193; 13T, L. R. 46; 4 Mans. 89; 41Sol. J. 63 217 

Salt V. Cooper (1880), 16 Ch. D. 644; 60 L. J. Ch. 629- 43 L T 682 - 

29 W. R. 553 ■ ■ ’ 

Salt V. Northampton (Marquis of), (1892) A. C. 1; 61 L. J. Ch. 49; 65 

L. T. 765; 40 W. R. 529; 8 T. L. R. 104 117, 118, 902 

Samuel, Allen & Sons, Ltd., Re, (1907) 1 Ch. 675 143 

Samuel v. Jarrah Timber and Wood Paving Corporation, Ltd., (1904) 

A. C. 323; 73 L. J. Ch. 526; 90 L. T. 731; 52 W. R. 673; 20 

T. L. R. 536; 11 Mans. 276 (H. L.— E.) 117, 118, 163, 207. 902 

Sandwell Park Colliery Co., (1929) 1 Ch. 277; (1928) W. N. 297; 98 

L. J. Ch. 229; 140 L. T. 612 ’ r,07 

Sankey Brooke Coal Co. (No. 2), In re (1870), L. R. 10 Eq. 381 ; 22 

L. T. 784; 18 W. R. 914 [ 54 

Santley v. Wilde, (1899) 1 Ch. 747; 68 L. J. Ch. 681; 80 L. T. 154; 47 
W. R. 297 ; 15 T. L. R. 190; reversed on appeal, (1899) 2 Ch. 474; 

68 L. J. Ch. at p. 686; 81 L. T. 393; 48 W. R. 90; 16 T. L. R. at 

P- 528 a69 

Saragossa and Mediterranean Rail. Co. v. Collingham, (1904) A. C. 169; 

73L. J.Ch.568; 62W. R.609; 20T. L. R. 354 (H.L.— E.)(ond we 

Collingham v. Sloper) 221, 564, 764 

Sargeant, Ex parte, Burrough, In re (1810), 1 Rose, 163 861 

Sass, In re. See National Provincial Bank of England, Ex parte. 
Saunders v. Sevan (1912), 107 L. T. 70; 28 T. L. R. 618; 66 Sol. J. 

666 (and see Crystal Palace, In re) .50f> 

Saunders v. Hoiborn District Board of Works (1896), 1 Q. B. 64; 64 
L. J. Q. B. 101 ; 71 L. T. 519; 43 W. R. 26; 59 J. P. 463; 15 B. 

25; 11 T. L. R. 6 458 

Saunderson v. Bowes (1811), 14 East, 500 28, 283 

Saunderson & Co. v. Clark, (1913) 29 T. L. R. 679 189 

Savage r. Bentley, W.N.( 1904) 89 ; 90L.T.641; 52W.R.Dig. 160... 

493. 595 

Savory & Co. v. Lloyds Bank, (1932) 2 K. B. 122; W. N. (1932) 77; 

146 L. T. 530; 48 T. L. R. 344 ; 37 Com. Cas. 269; 42 LI. L. Bop. 

293; 101 L. J. K. B. 499; affirmed in H. L. 49 T. L. R. 116 858 

Scarf V. Jardine (1882), L. R. 7 App. Cas. 346 ; 61 L. J. Q. B. 612; 30 
W. R. 893 129, 443 

Schofield, Ex parte. Firth, In re (1879), 12 Ch. D. 337; 48 L. J. Bank. 

122; 40 L. T. 823; 27 W. R. 925 861 

Scholey V. Centra] Rail. Co, of Venezuela (1868), L. R. 9 Eq. 266, n.; 

39 L. J. Ch. 354 

Schwabacher, In re, Stern v. Schwabacher, (1907) 1 Ch, 719; 76 L. J. 

Ch. 399; 96 L. T. 664 



xciv 


table of oases. 


SCO— Sha , 

Scott V. Avery (1856-56), 6 H. L. C. (Clark) 811; 26 L. J. Exch. 308; 

28 L. T. (O. S.) 207 ; 4 W. R. 746; 2 Jur. N. S. 816 163 

Scott V. Franklin (1812), 15 East, 428 860 

Scott V. The Corporation of Liverpool (1858), 3 De G. & J. 334 ; 28 

L. J. Ch. 230 ; 32 L. T. (0. S.) 266; 7 W. R. 163; 6 Jur. N. S. 

106 

Scott V. Sharpe, Sharpe, In re, W. N. (1884) 28 792 

Scott V. Snyder Dynamite Projectile Co. (1892), 66 L. T. 278; 40 

W. R. Dig, 42; on appeal (1892), 67 L. T. 104; 41 W. R. Dig, 

.36, 37 

Scott V. Streatham and General Estates Co., W. N. (1891) 163 666 

Scottish Petroleum Co., In re, Wallace’s Case (1883), 23 Ch. D. 413; 

49 L. T. 348; 31 W. B. 846 432, 436 

Seweitzer v. May hew (1862), 31 Beav. 37 495, 537 

Searlc v. Choat (1884), 26 Ch. D. 723; 53 L. J. Ch. .506; 50 L. T. 470; 

32 W. R. 397 505, 608, 797 

Seaton v. Barnard, (1900) A. C. 135; 69 L. J. Q. B. 409; 82 L. T. 205; 

48 W. R. Dig. 80; .5 Com. Cas. 198; 16 T. L. R. 232 (H. L. — E.) 

{and see infra, Seaton v- Heath) 314, 862 

Seaton v. Heath, Seaton v. Barnard, (1899) 1 Q. B. 782; 68 L. J. Q. B. 

631; 80 L. T. 579; 47 W. R. 487; 1.5 T. L. R. 297; 4 Com. Cas. 

193 (C. A.) 438, 862 

Second East Dulwich 74.5th Starr-Bowkett Building Society, In re, 

Miall V. Pearce (1899), 08 L. J. Ch. 196; 79 L. T. 726; 47 W. R. 

408 93 

Securities Properties Investment. Corporation v. Brighton Alhambra, 

Ltd., W. N. (1893) 16; 62 L. J. Ch. 566 ; 68 L. T. 249 ; 41 W. R. 

Dig. 34; 3 R. 302 689 

Seligman v. Prince & Co., (1895) 2 Ch. 617; 64 L. J. Ch. 745; 73 L. T. 

124; 44 W. B. 6; 11 T. L. R. 473 217 


Selwyn V. Garfit (1888), 38 Ch. D. 273; 57 L. J. Ch. 609; 59 L. T. 

233; 36 W. R. 513; 4 T. L. R. 385 336, 474 

Septimus Parsonage & Co., Ltd., In re. Arts v. The Company (1901), 

17 T. L. R. 420 470, 611 

Serjeant v. Nash, Field & Co., (1903) 2 K. B. 304; 72 L. J. K. B. 630; 

89 L. T. 112 ; 61 W. R. Dig. 86; 19 T. L. R. 610 699 

Services Club Estate Syndicate, (1930) 1 Ch. 78; W. N. (1929) 214; 99 

L. J. Ch. 33; 142 L. T. 127 663 

Seymour v. Pickett, (1905) 1 K. B. 715; 74 L. J. K. B. 413; 92 L. T. 

519; 63 W. R. Dig. 46; 21 T. L. R. 302 (C. A.) 866 

Seymour v. Vernon (1862), 21 L. J. Ch. 433; 19 L. T. (O. S.) 244; 16 

Jur. 189 334 

Shaiid V. Stansfield (1861), see Seton (1879), 4th ed. 1129 — 30 860 

Sharp, In re, Rickett v. Rickett, (1906) 1 Ch. 793; 76 L. J. Ch. 468; 

95 L. T. 622; 22 T. L. R. 368 97 

Shaw V. Foster (1872), L. R. 5 H. L. (E. & It. App.) 321 ; 42 L. J. Ch. 

49; 27L. T. 281; 20 W. R. 907 860 



TABLE OF CASES. 


xcv 


Sha — Shr page 

Shaw V. Holland, (1900) 2 Ch. 305 ; 69 L. J- Ch. 621; 82 L. T. 782; 48 

W. R. 680; 7 Mans. 409 647 

Shaw V. Hudson (1879), 48 L. J. Ch. 689; 28 W. R. Dig. 174 800, 801 

Shaw V. Royce, Ltd., (1911 ) 1 Ch. 138; 80 L. J. Ch. 163; 103 L. T. 712; 

18 Mans. 169; 66 Sol. J. 188 161, 314 


Shearman, Ex parte. See Dunlop-Trufiault Cycle, &c. Co., In re. 

Shears v. Jacobs (1866), H. & R. 492; L. R. 1 C. P. Cas. 513; 35 
L.J.C. P.241; 14L. T. 286; 14W. R. 609; 12 Jur. N. S. 785 ... 184 
Sheffield (Corporation of) v. Barclay, (1903) 1 K. B. 1 ; 72 L. J. K. B. 

8; 87 L. T. 479; 61 W. R. 204; 19 T. L. R. 2; 8 Com. Ca.s. 49; 
(Court of Appeal), (1903) 2 K. B. 580; 72 L. J. K. B. at p. 777; 

89 L. T. 227; 52 W. R. 54; 68 J. P. 17; 19 T. L. R. at p. 714; 

11 Mans. 321; 9 Com. Cas. .53; 1 L. G. R. 794; on appeal. (1905) 

A. C. 392; 74 L. J. K. B. 747; 93 L. T. 83; 54 W. R. 49; 69 J. P. 

386; 21T. L.R. 642; 12 Mans. 248; 10 Com. Cas. 287 ; 3 L. G. R. 

992 (H. L.— E.) 134, 211. 212, 278 

Micffield (Earl of) v. London Joint Stock Bank (1888), L. R. 13 
App. Cas. 333; 57 L. J. Ch. 986; 58 L. T. 736; 37 W. R. 33; 4 

T. L. R. 389 861, 874 

Sheffield P. B. Building Society, In re. Companies Acts, In re., Watson, 
Ba:par<e (1888), 21 Q.B.D. 301; 67 L. J. Q. B. 609 ; 69L. T. 401; 

36 W. R. 829; 52 J. P. 742 201, 864, 866 

Shoil, Ex parte, Lonergan, In re (1877), 4 Ch. D. 789; 46 L. J. Bkey. 

62; 36 L. T. 270; 26 W. R. 420 208 

Shepard V. Jones (1882), 21 Ch. D. 469; 47 L. T. 604 ; 31 W. R. 308 ... 879 
Shcpheard v. Bray, (1906) 2 Ch. 236; 76 L. J. Ch. 633; 95 L. T. 414; 

22 T. L. R. 625; on appeal, (1907) 2 Ch. 571; 76 L. J. Ch. 692; 

97 L. T. 729; 24 T. L. R. 17 (C. A.) 455 

Shcpheard v. Broome, (1904) A. C. 342 ; 73 L. J. Ch. 608 ; 91 L. T. 178; 

63 W. R. Ill; 20 T, L. R. 540; 11 Mans. 282 (H. L.— E.) 173, 462. 

453, 464, 461 

Shepherd v. Harris, (1906) 2 Ch. 310; 74 L. J. Ch. 674; 93 L. T. 46; 

63 W. R. 670 ; 21 T. L. R. 697 93, 94 

Sheppard v. Union Bank of London (1862), 7 Hurl. & Nor. 661; 31 
L. J. Ex. 164; 5 L. T. 757; 10 W. R. 299; 8 Jur. N. S. 265 ...872, 873 

Sherman, Ex parte, Champney, In re (1820), Buck. 462 860 

Sherry, In re, London and Cotinty Banking Co. v. Terry (1884), 25 

Ch.D. 692; 63L. J. Ch.404 ; 60L.T.227; 32 W. R. 394 855,866, 

857, 909 

Sherwell v. Combined Incandescent Mantles Syndicate, W. N. (1907) 

110; 23 T. L. R. 482 ; 61 Sol. J. 446 168 

Sh ip V. CroBskiU (1870), L. R. 10 Eq. 73 ; 39 L. J. Ch. 650 ; 22 L. T. 365 ; 

18 W. R. 618 


Shipley V. Marshall (1863), 14 C. B. N. S. 666; 32 L. J. C. P. 268; 8 

L. T. 430; 11 W. R. C. L. Dig. 13; 9 Jur. N. S. 1060 

Shropshire Union Rails, and Canal (Directors, &c. of) Co. v. The Queen 
(1876), L. R. 7 H. L. (E. & Ir. App.) 496; 45 L. J. Q. B. 31; 32 
L. T. 283 ; 23W. R. 709 



XCVl 


TABLE OP CASES. 


Sle— Smi 

Siemens Bros. & Co., Ltd. v. Burns, Barns v. Siemens Bros. I>ynaino 
Works (No. 1), (1918) 2 Ch. 324 ; 87 L. J. Ch. 572; 119 L. T. 352 ... 

95, 322 

Silkstone and Haigh Moor Coal Co. v. Edey, (1901) 2 Ch. 652 ; 70 L. J, 

Ch. 774; 85 L. T. 300; 50 W. R. Dig. 138 (C. A.) 819 

Silvester, Iti re, Midland Rail Co., v, Silvester, (1895) 1 Ch. 573; 64 

L. J. Ch. 390 ; 72 L. T. 283; 43 W. R. 443; 13 R. 448 909 

Simm V, Anglo-American Telegraph Co. (1879), 5 Q. B. D. 188; 49 L. J. 

Q. B. 392; 42 L. T. 27; 28 W. R. 290; 44 J. P. 280 211 

Simmer and Jack East, Ltd., Consolidated Goldfields of South Africa 
V. See Consolidated Goldfields of South Africa v. Simmer and 
Jack East, Ltd. 

Simms, Re, (1934) Ch. 1; 149 L. T. 463; 103 L. J. Ch. 67; (1933), 

B. & C. R. 176 682 

Simmons v. London Joint Stock Bank, (1892) A. C. 201; 61 L. J. Ch. 

723; 66L.T.626; 41 W. R. 108; 56J. P.644 ; 8 T. L. R. 478 ... 31, 

147, 209, 213, 851, 874 

Simpson v, Geoghan, W. N. (1934) 232 345 

Sims and Woods, Ltd., In re, Woods v. The Company, W. N. (1916) 

223; 6OS0I.J.539 505,594 

Simpson r. Ingham (1823), 2 Barn. & Cress. 65; 3 Dow. & Ryl. 249; 1 

L. J. (0. S.) K. B. 234 865 

Simultaneous Colour Printing Syndicate v. Foweraker, (1901) 1 Q. B. 

771; 70 L. J. K. B. 453; 49 W. R. Dig. 25; 8 Mans. 307; 17 

T. L. R. 368 18, 64, 162, 180, 206, 498, 903 

Sinclair v. Brougham, (1914) A. C. 398; 83 L. J. Ch. 465; 111 L. T. 1; 

30 T. L. R. 316 203, 866 

Skinner, Ex parte, Beil, In re (1832), 1 Deac. & Chit. 403 850 

Skottowe V. Williams (1861), 3 L. T. (N. S.) 576; 9 W'. R. Ch. Dig. 28; 

7 Jur. N. S. 118; on appeal (1861), 3 De G. F. & J. 535; 4 L. T. 

(N. S.) 719; 7 Jur. N. S. 665 446 

Slade, In re, Slade v. Hulme (1881), 18 Ch. D. 653; 50 L. J. Ch. 729; 

46 L. T. 270; 30 W. R. 28 505 

Sleigh V. Glasgow and Transvaal Options, Ltd. (1904), 6 Fr. 420 (5th 

Ser.) (No. 70), Ct. of Sess 168 

Slobodinsky, In re, Moore, Ex parte, (1903) 2 K. B. 617; 72 L. J. K. B. 

883; 89L.T. 190; 52W.R. 166; 19 T. L. R. 616, 651 ; 10 Mans. 

341 217 

“ Slogger ” Automatic Feeder Co., In re, Hoare v. The. Company, (1915) 
lCh.478; 84 L. J. Ch. 587 ; 112L.T.579; (1915), 1 H. B. R. 138; 

69 Sol. J. 272 27, 472^ 

Small V. Smith (1884), L. R. 10 App. Cas. 119; 33 W. R. Dig. 35 

(H. L.— Sc.) 137 

Smart v. Flood & Co. (1883), 49 L. T. 467; 32 W. R. Dig. 160 695 

Smelting Corporation, In re, Seaver v. The Company, (1915) 1 Ch. 472; 

84 L. J. Ch. 671; 113 L. T. 44; (1915), 1 H. B. R. 126 138, 324 

Smith (Richard) & Co., Ltd., In re, (1901) 1 Ir. R. 73 488- 



TABLE OF CASES. 


xcva 


PAGE 


Smi — Sou 

Smith V. Chadwick (1882), 20 Ch. D. 27, 45, 57; 61 L. J, Ch. 597 ; 46 
L. T. 702 ; 30 W. R. 661 ; on appeal (1884), L. R. 9 App. Cos. 187 ; 

63 L. J. Ch. 873; 50 L. T. 697 ; 32 W. R. 687; 48 J. P. 644 

(H. L.— E.) 430, 431, 433, 434, 435, 442, 447, 454, 462, 464 

Smith V. Cowell (1880), 6 Q. B. D. 76; 60 L. J. Q. B. 38; 43 L. T. 628; 

29 W. R. 227 

Smith u. Dale (1881), 18 Ch. D. 516; 60 L. J. Ch. 362; 44L. T. 460; 29 

W. R. 330 ^...85, 86 

Smith r. Hughes (1871), L. R. 6 Q. B. Cas. 597; 40 L. J. Q. B. 221 ; 25 

L. T. 329; 19 W. R. 1069 438 

Smith V. Law Guarantee and IVust Society, (1904) 2 Ch. 669; 73 L. J. 

Ch. 733; 91 L. T. 645; 63 W. R. Dig. 25, 26; 20 T. L. R. 789 

(C. A.) 325, 813 

Smith V. Thompson, Smith, In re (1902), 71 L. J. Ch. 411; 86 L. T. 

401 ; 60 W. R. Dig. 175; 18 T. L. R. 432 93 

Smith V. Wilkinson. See Victoria Steamboats, Ltd., In re. 

Smith’s Case, Reese River Silver Mining Co., In re (1867), L. R. 2 Ch. 

App. 604, 611; 36 L. J. Ch. 618; 16 L. T. 549; 16 W. R. 882 ... 436, 

436, 441, 442, 446 

Sneath v. Valley Gold. Ltd., (1893) 1 Ch. 477; 68 L. T. 602; 41 W. R. 

Dig. 31; 9 T. L. R. 137; 2 R. 292 1.69 

Snell, In re (1877), 6 Oh. D. 105; 46 L. ,1. Ch. 627; 37 L. T. 350; 26 

W. R. 823 ).6() 

.Siieyd, In re, Fewings, Ex parte (1883), 26 Cli. D. 338; 63 L. J. Ch. 646; 

50 L. T. 109; 32 W. R. 362 18. 274. 484 

Snook V. Self Acting Sewing Machine Co. (1887), 3 T. L. R. 612 433 

Snowdown Colliery Co., Ltd., In re, South-Eastern Coalfield lixtoiisioii 
Co. V. The Company, W. N. (1925) 64 ; 94 L. J. Ch. 306; 1.33 L. T. 

454; 41 T. L. K. 326; 17 B. W. C. C. 268 682 

Societe G4n6rale de Paris v. Walker (1886), L. K. 11 App. Cas. 20; 5.6 
L. J. Q. B. 169; 64 L. T. ,389; 34 W. R. 662 ; 2 T. L. R. 200 

(H. L.— E.) 23 

Society Intercommunale Beige, W. N. (1933) 104 28 

Solicitor, In re A, W. N. (1892) 22 

Solomon, In re, Nore v. Meyer, (1912) 1 Ch. 261; 81 L. J. Ch. 169; 106 

L. T. 951; 28 T. L. R. 84 

South African Supply and Cold Storage Co., In re. Wild v. T ho Company 
(1904) 2 Ch. 268; 73 L. J. Ch. 667 ; 91L.T,447 ; 52W. R. 649... 

347, 389 

South African Territories, Ltd. v. Wallington, (1897) 1 Q. B. 692; 66 
L. J. Q. B. 561; 76 L. T. 620; 46 W. R. 467; 13 T. L. R. 361 ; 
afBrmed on appeal, (1898) A. C. 309 ; 67 L. J. Q. B. 470; 78 L. T. 

426 ; 46 W. R. 646; 14 T. L. R. 298 ^ 

South Blackpool Hotel Co., In re, James, Ex parte (1869), L. R. 8 Eq. 

226; 38 L. J. Ch. 616; 21 L. T. 268; 17 W. R. Ch. Dig. 89 .25, 654 

South Essex Estuary Co., In re, Chorley, Ex parte (1870), L. R. 11 Eq. 

157; 40 L. J. Ch. 163; 19 W. R. 430 

ff 


210 


P. — D. 



xcviii 


TABLE OF CASES. 


etA paob 

South London Greyhound RacecourBes, Ltd. v. Wake, W. N. (1930) 243. 130 
South of England Natural Gas and Petroleum Co., l>i re, (1911) 1 Ch. 

573- SOL J. Ch. 358; 104 L. T. 378; 18 Mans. 241; 55 Sol. J. 

442’ ■ 439, 467 

South Western of Venezuela (Barqui-Simeto) Rail. Co.. In re, (1902) 

1 Ch. 701; 71 L. J. Ch. 407 ; 86 L. T. 321; 50 W. R. 300 ; 9 

Mans. 193 

Southern Brazilian Rio Grande Do Sul Rail. Co,. In re, (1905) 2 Ch. 78; 

74 L. J. Ch. 392; 92 L. T. 598 ; 53 W. R. 489; 21 T. L. B. 451 ... 117 
Speight V. Gaunt (1883), L. R. 9 App. Gas. I ; .53 L. J. Ch. 419; 50 L. T. 

3.30; 32 W. R. 435 (H. L.— E.) 93, 94 

Speyer Bros. v. Commissioners 1. R., (1907) 1 K. B. 246: 76 L. J. K. B. 

186; 96 L. T. 70; 23 T. L. R. 145; on appeal, (1908) A. C. 92; 77 

L. J. K. B. 302; 98 L. T. 286 ; 24 T. L. R. 257 4, 5, 226, 233 

Spiral Globe Co., In re, (1902) 1 Ch. 396; 71 L. .1. Ch. 128; 85 L. T. 778 ; 

50 W. R. 187; 18 T. L. R. 154; 9 Mans. 52 196 

Spiral Globe Co.. Ltd. (No. 2), In re, Watson (William) & Co. v. The 
Spiral Globe Co.. Ltd., (1902) 2 Ch. 209 ; 73 L. J. Ch. 538; 86 

L. T. 499; 50 W. R. Dig. 26. 27; 18 T. L. R. 632 189 

St, Thomas’ Dock Ck).. In re (1876), 2 Ch. D. 116; 45 L. J. Ch. 304 ; 34 

L. T. 228; 24 W. R. 644 509 


Stainton, In re. Board of Trade, Ex parte (1887). 19 Q. B. D. 182; 51 

L. T. 202; 35 W. R. 667; 4 Morr. 242 75 

Stamford, Spalding and Boston Banking Co. v. Ball (1862), 4 De G. F. 
k J. 310; 31 L. J. Ch. 143; 5 L. T. (N. S.) 594; 10 W. R. 196; 8 
,Jur. N. S. 420 312 


Standard Manufacturing Co., In re, Lowe and Orrs, Ex parte, (1891) 1 
Ch.027; 60L. J. Ch. 292; 64L.T.487; .39W. R. 369; 7 T. L. R. 

282 (C. A.); 2 Meg. 418 63, 184, 320, 498, 847 

Standard Rotary Machine Co.. In re (1906), 95 L. T. 829; 51 Sol. J. 48.. 

21, 70, 143, 144 

Stanfield v. Gibbon, W. N. (1925) 1] 496 

Stanley (G.) k Co., (1926) Ch. 148; B. & C. R. 1; W. N. (1924) 260; 

69 Sol. J. 36; 94 L. .1. Ch. 187; 133 L. T. 37 863 

.Stanley v. Grundy (1883). 22 Oh. D. 478; ,52 L. J. Ch. 248; 48 L. T. 

106; 31 W. R. 316 337 

Stanley’s Case, British Provident Life and Fire Assurance Society, In 
re (1864), 4 De G. J. k S. 407; 33 L. J. Ch. 535; 10 L. T. 674; 12 

W. R. 894; 10 Jur. N. S. 713 53, 64 

Stanton, F. & E.. Ltd., (No. 2). (1929) 1 Ch. 180; W. N. (1928) 208; 98 
L. .T. Ch. 133; 140 L. T. 372; (1928) 1 K. B. 464; B. & C. R. 

161; W. N. (1927) 301; 97 L. J. K. B. 131; 138 L. T. 175; 44 
T. L. R. 118; B. & C. R. 187 74, 217 

Rtaploford Colliery Co.. In re. See Barrow’s Case. 

Starkey v. Bank of England, (1903) A. C. 114; 72 L. J. Ch. 402 ; 88 

L. T. 244; 51 W. R. 513; 19T. L. R. 312; 8 Com. Cas. 142 ...133, 212 
Stedman, In re, Coombe v. Vincent (1888), 58 L. T. 709; 36 W. R. Dig. 

142 711 



TABLE OF CASES. 


XClX 


Ste — StU PAGE 

Stephenson (Robert) & Co., In re, Poole v. The Company, (1913) 2 Ch. 

201; 83 L. J. Ch. 121; 107 L. T. 33; 20 Mans. 358; 56 Sol. .1. 

648 63, 149, 152, 276 

Stevens v. Hoare (1904), 20 T. L. R. 407 453 


Stevens ti. Theatres, Ltd., (1903) 1 Ch. 857; 72 L. J. Ch. 764; 88 L. T. 

458; 51 W. K. 685; 19 T. L. R. 334 711 

Stevenson’s and Quin’s Cases. See New Durham Salt Co., In re.. 

Stewart’s Case, Russian (Vyksounsky) Iron Works Co., In re (1866). 

L. K. 1 Ch. App. 674; 36 L. J. Ch. 738; 14 L. T. 817; 14 W. R. 

943; 12 Jur. N. S. 755 440 

Stirling r. Burdett, (1911) 2 Ch. 418; 81L. J. Ch.49; 105 L. T. 573 ... 909 

Stirling V. Passburg Grains Syndicate (1891), 8 T. L. R. 71 433 

Stoeks (Joseph) & Co., Ltd., In re, Willey v. Stocks, (1912) 2 (Ji. 134, n. ; 

26 T. L. R. 41 ; 64 Sol. J. 31 1«0. 292 


Stnekton Iron Furnace Co., In re (1879), 10 Ch. D. 335; 48 L. ,1. Ch. 


417; 40 L. T. 19; 27 W. R. 433 337 

Stonet). Compton (1838), 5 Bing. N.C. 142; 6Scott,846; 2 Jur. 1042... 862 
Stooke t). Taylor (1880), 5 Q. B. D. 569 ; 49 L. J. Q. B. 857 ; 43L. T. 2(Hi; 

29 W. R. 49 578 


Stott t'. Milne (1884), 25 Ch. D. 710; 50 L. T. 742 85. 86 

Stoy V. Rees (1890), 24 Q. B. D. 748; .59 L. J. Q. B. 310; 63 L. T. 49; 

38 W. R. 683; 6 T. L. R. 346 ■">3' 


Strand Music Hall Co., Ltd., In re, European and American Finance 
Corporation, (1866), 3 DeG.J. &S. 147; ]3 Jj. T. 177: 14 

W. R. 6 206, 844 

Strange f. Fooks (1863), 4 GiflF. 408; 2N.R.607; 8L.T.780; IIM.R- 

983; 9 Jur.N.S. ‘ 

Strang, Ex parte. Universal Banking Corporation, In re, Mackreth. Ex 
parte (1870), L. R. 6 Ch. App. 492; 39 L. J. Ch. 644 ; 22 L. T. 219; 

18 W. B. 476 

Slrapp V. Bull, Sons & Co., (1896) 2 Ch. 1; 64 L. J. Ch. 658: 72 L. T. 

514 ; 43 W. R. 641 ; 2 Mans. 441 ; 12 R. 387 149, 506, 690. 780 


Strathmore (Earl of) v. Vane. See Bowes, In re. 

Streatham and General Estate Co., In re, (1897) 1 Ch. 15; 66 L. J. Ch. 

57; 76 L. T. 674; 46 W, R. 106; 13 T. L. R. 59 •’>4 

Strong V. Carlyle Press, (1893) 1 Ch. 268; 62 L. J. Ch. 541; 68 L. T. ^ 
396; 41 W. R. 404 ; 2 R. 283; 9 T. L. B. 135 499. 501. 512 

Strong V. Carlyle Press (No. 2), W. N. (1893) 61 

Ntroughill v. Anstey (1852), 1 De G. M, & G. 636; 22 L. J. Ch. 130, 1 .• 

L. T. (0. S.) 367; 16 Jur. 671 

Stuart V. Cockerell, L. R. 8 Eq. 607 

Stuart * 7 . Norton (1860), 14 Moore, P. C. 17 ; 3 L. T. 602 ; 9 W. B. 320 . • . 95 

Stubbs (Joshua), Ltd., Barney v. Joshua Stubbs, Ltd., (1891) 1 (h. 

475; 60 L. J. Ch. 190; 64 L. T. 306 ; 39 W. B. 617; 7 J- J- ■ 

220 •'■’O*’ 



c 


TABLE OF CASES. 


Stu— Tay 

Stumore v. Campbell & Co., (1892) 1 Q. B. 314; 61 L. J. Q. B. 463; 66 

L. T. 218; 40 W. R- 101; 8 T. L. R. 99 678 

Suffield (Lord) v. Commissioners of Inland Revenue, (1908) 1 K. B. 

865; 77 L. T. K. B. 746; 98 L. T. 405 ; 24 T. L. R. 371 235, 

324, 334 

Sullivan v. Mitcalfe (1880), 5 C. P. D. 465 ; 49 L. J. C. P. 815; 44 L. 'T. 

«; 29 W. R. 181 1'73, 461 

Swale V. Swale (1856), 22 Beav. 584 689 

Swinfen v. Swinfen (No. 5) 1860), 29 Beav. 211 94 

Swire, In re, Mellor v. Swire (1882), 21 Ch. D. 647 ; 46 L. T. 437; 30 

W. R. 525 562 

Sykes ?). Beadon (1879), 11 Ch. D. 170, 176; 48 L. J. Ch. 622; 40 

L. T. 243; 27 W. R. 464 118 


T. 


Tahiti Cotton Co., Ae, 17 Eq. 273 214 

Tailby v. Official Receiver (1888), L. R. 13 App. Cas. 523; 68 L. ,J. 

g. B.75; 60L.T. 162; 37W. R.513; 4T. L. R. 726 (H. L.— E.)... 62, 

189, 846 

Tait V. MacLeay, Calthor})e r. Trenchmann, (1904) 2 Ch. 631 ; 74 L. J. 

Cb. 43; 91 L. T. 474; 20 T. L. R. 710; 11 Mans, 444; (C. A.) on 
appeal, (1906) A. C. 24; 76 L. J, Ch. 90; 94 L. T. 68; 54 W. R. 

365 ; 22 T. L. R. 149; 13 Mans. 24 (H. L.— E.) 173, 453 

'Falbott. In re. King n. Chick (1888), 39 Ch. D. 567; 68 L. J. Ch. 70; 60 

L. T. 45; 37 W. R. 2.33 613 

Ta mpiin’s Case, Canadian (Direct) Meat Co., In re. Champion’s Case, 

W, N, (1892) 94; on appeal, ibid. 146 440 

Taiicrcd v. Delagoa Bay and East Africa Rail. Co. (1889), 23 Q. B. D. 

239; 58 L. ,1. Q. B. 459 ; 61 L. T. 229; 38 W. R. 16; 6 T. L. R. 

.587 209, n. 

Tasker (W.) & Sons, In re, Hoare v. Tasker (W.) & Sons, (1905) 2 Ch, 

587; 74 L. ,L Ch. 643; 93 L.T. 195; 64 W. R. 65; 12 Mans. 302; 

21 T. L. R. 736 37, 141, 150, 234, 6.55 

Tatain v. Haslar (1889), 23 Q. B. D. 345 ; 58 L. J. Q. B. 432 ; 38 W. B. 

109; 5 T. L. R. 593 874 

Taunton v. Sheriff of Warwickshire, (1895) 2 Ch. 319; 64 L. J. Ch. 497 ; 

72 L. T. 712; 43 W. R. 679; 13 R. 368, n 64, 498 


Taunton. Delmard, Lane & Co., In re, Christie The Company, (1893) 

2 Ch. 175; 02 L. J. Ch. 385; 68 L. T. 638; 41 W. R. 476; 3 R. 

26, 677, 664 

Taylor, In re. Atkinson v. Lord (1900), 81 L. T. 812 ; 48 W. R. Dig. 192. 97 

Taylor, lie. W. N. (1913) 212 506 

Taylor v. Bank of New South Wales (1886), L. E. 11 App. Cas. 696; 

55 L. J. P. C. 47; 65 L. T. 444 ; 35 W. R. Dig. 167; 2 T. L. R. 

742 911 



TABLE OF CASES. 


Cl 


Tay Tho PACJK 

Jaylor v. Eckersley (1876), 2 Ch. D. 302; 46 L. J. Ch. 527; 34 L. 'J'. 

637; 24 W. 14, 460 — 492, 5fKl 594 

Taylor r. Kymer (1832), 3 Barn. & Ad, 320; 1 L. J. (N. S.) K. B. 114 ... S.5(> 
l ay lor v. London and County Banking Co., (1901) 2 Ch. 231 ; 70 L. ,1. 

f'h. 477; 84 L. T. 397; 49 W. B. 461 (C. A.) 142, 146 

lavlor. Plinston Bros. & Co., Ltd. v. Plinston, (1911) 2 (.'h. 605; 81 

L. .1. Ch. 31 ; 105 L. T. 615; 28 T. L. R. 11 ; 56 Sol. J. 33 ..’ 610 

Taylor r. Russell, (1892) A. C. 244 ; 61 L. J. Ch. 657; 66 L. T. 565; 41 

\V. R. 43; 8 T. L. B. 463 I44 

Tewkesbury Cas Co., In re, Tysoe r. The Compaiiv. (1911) 2 Cli. 279: 

80 L. Ch. 590; 105 L. T. 300 ; 27 T. L. B. 511; aflirmed on 
.appeal, (1912) 1 Ch. 1 ; 80 L. J. Ch. at p. 723; 105 L. 'I', at p. 569; 

28 T. L. R. 40 17, 122 

Texas Land and Cattle Co. t>. Inland Bevenue ( 'onmiissioners (1888), 

16 Court of Seas. Caa. 4th ser. (Bettie, &c.) 69 (No. 15) ; 26 8e. L. R. 

49. 51 225, 232 

Thairlwall v. Great Northern Rail. Co., (1910) 2 K. B. 509; 79 L. .1. 

K. B. 924; 103 L. T. 186; 26 T. L. R. 555; 17 Jlans. 247; 5) 

So). <1. 662 278 

Thames Ironworks, Shipbuilding and Engineering Co.. In re, Farrer, 

V. The Company, W. N. (1912) 66; 106 L. T. 674; 28 T. L. B. 273; 

.56 Sol. J. 413 507 

Thoina.s r. Todd, (1926) 2 K. B. 611; W. N. (1926) 166; 95 L. .1. K. B. 

808; 135 L. T. 377; 42 T. L. E. 494 471 

Thompson and Holt, In re (1890), 44 Ch. 1>. 492; 59 L. Ch. 651 ; 62 

L. T. 651 ; 38 W. B. 624 336 

Thompson’s Settlement Trusts, In re, Thompson v. Alexander, (1905) 

1 Ch. 229; 74 L. J. Ch. 133; 91 L. T. 830; 21 T. L. R. 86 8J 

Thompson v. Finch (1866), 8 De G. M. & G. 660; 25 L. J. Ch. 681 ; 27 
L. T. (O. S.) 330; 5 W. R. Ch. Dig. 100 (0) (and .w furtfier 

( 1857), 28 L. T. (O. S.) 279) 86 

Thompson v. Hudson (1869), L. B. 4 H. L. (E. & Ir. App.) 1 ; 38 L. ,1. 

Ch. 431; 17 W. R. (H. L.) Dig. 5 26, 280 

Thompson v. Speirs (1845), 13 Sim. 469; 14 L. J. (N. S.) Ch. 453; 9 

Jur. 933 

Thoin.son v. Clanxnorris (Lord), (1899) 2 Ch. 523; 68 L. t). (Jh. 727; 81 
L. T. 286; 48 W. R. 39; 16 T. L. B. 502; on appeal, (1900) 1 Ch. 

718; 69 L. J. Ch. 337; 82 L. T. 277; 48 W. H. at p. 488; J6 

T. L. B. 296; 8 Mans. 61 

Thomson v. Redman (1843), 11 Mees. & Wells. 487; 12 L. J. Exeh. 310.. 577 
Thorn V. City Rice Mills (1889), 40 Ch. D. 367; 58 L. J. Ch. 297; 6i> 

L. T. 359; 37 W. R. 398; 6 T. L. R. 172 ^6- 

Thorn r. Nino Reefs, Ltd., (1892), 67 L. T. 93; 41 W. K. 33; 8 T. L 

490 

Thorne v. Heard and Marsh, (1896) A. C. 495; 64 L. J. Ch. 6.52; 

L. T. 291 ; 44 W. R. 165; 11 T. L. R. 465 (H. L.— R ) 

Thornhill v. Thornhill (1846), 14 Sim. 600 


R. 


73 


180 

97 

744 



TABLE OF CASES. 


Tho— Tur page 

Thornton v. M’Kewan (1862), 1 Hem. & Mil. 525; 1 N. R. 16; 32 L. J. 

Ch. 69; 11 W. R. 140 911 

Thynne (Lady E.) v. Glengall (Earl of) (1848), 2 H. L. C. (Clark) 131, 

168 ; 12 Jur. 805 ; aflirming (1836), 1 Keen, 769 (sub nom., Glengall 

(Earl of) V. Barnard); 6 L. J. Ch. (N. S.) 26 849 

Tioohurst. &o. Co. (1910), 128 L. T. J. 516 499 

Tilbury Portland Cement Co. (1893), 69 L. T. 495 54 

TUsou r. Warwick Gas Light Co. (1825), 4 Barn. & Ores. 962; 7 Dowl. 

& Ryl. K. B. Reps. 376; 4 L. J. (O. S.) K. B. 53 459 

Tilt Cove C’opper Co., 7n re. Trustees, &c. Insurance Corporation v. 

The Company, (1913) 2 Ch. 588; 82 L. J. Ch. 64,5; 109 L. T. 138; 

57 Sol. J. 773 497 

Tingri Tea Co., in re. W. N. (1901) 165 192, 193 

Tink V. Rmidlc (1847), 10 Boav. 318 505 

Todd V. Millcn, (1910) S. C. 868 (No. 132) (Ct. of Scss.) 430 

Tomlin’s Case, Brinarnead (T. E.) & Sons, Jn re, (1898) 1 Ch. 104; 67 
L. J. Ch. 11: 77 L. T. .521 ; 16 W. R. 171 ; 4 Mans. 384; 14 T. L. R. 

53 444 

Toogood’s Ti'uhIh, Iv re (1887), 66 L. T. 703; 35 W. R. Dig. 213 800 

Topham v. Greetiside Glazed Eire-Brick Co. (1887), 37 Ch. D. 281; 57 

L. J. Ch. 583; .58 L. T. 274; 36 W. R. 464 184 

Toppin r. Lomas (1855), 16 C. B. 145; 34 L. J. C. P. 144; 26 L, T. 

(O. H.) 129; 3 W. H. 466 211 

Tottenham r. Swansea Zinc Ore Co. (1884), 53 L. J. Ch. 776; 51 L. T. 

61; 32 W. R. 716 487, 500 

Townshend (Lord) r. Windham (1760), 2 Ves. Son. 1 61 

Trechmann r. Calthorpc (1904), 90 L. T. 615; 52 W. R. Dig. 24; 20 
T. L. R. 420; on appeal (1904), 91 L. T. 474 ; 53 W. R. Dig. 28; 

20 T. L. B. 706 (and see Tait v. MacLeay) 173, 462 

Tninian’.s Cas*', Brewery Assets Corporation, In re, (1894) 3 Ch. 272; 63 

L.J.Ch.635; 71L.T.328; 43W.R.73; lManB.359; 8R.608... 153 
Tuck I’. Southern (\)unties Deposit Bank (1889), 42 Ch. D. 471; 58 

L. ,1. Ch. 699; 61 L. T. 348; 37 W. R. 769; 5 T. L. R. 719 647 

Tucker’s Seitled E.stntes, In re, (1895) 2 Ch. 468; 64 L. J. Ch. 613; 

72 L. T. 619; 43 W. R. 581 328 

Tiniis Rails, (!o., In re, Tolme v. The Company (1874), 30 L. T. 512; 

22 W. K. 639; on appeal (1874), 32 L. T. 264 711 

Turner. In re. Barker v. Ivimey, (1897) 1 Ch. 6.36; 66 L. J. Ch. 282; 

76 J., T. 116; 45 W. R. 495; 13 T. L. R. 249 93 

TurTier. In re. Wood v. Turner, (1907) 2 Ch. 126; 76 L. J. Ch. 492; 95 
1 j. j . 861 ; 96 L. T. 798; 23 T. L. R. 141, 524; order in action — 

form of, (1907) 2 Ch. at p. 639 819 

Turner v. Green, (1895) 2 Ch. 206 ; 64 L. J. Ch. 639; 72 L. T. 763; 

43 W. R. 637 438 

Turner v. Hancock (1882), 20 Ch. D. 303 ; 51 L. J. Ch. 617; 46 L. T. 

760; 30 W. R. 480 35 

Turner r. Sampson (1911), 27 T. L. R. 200 873 



TABLE OF CASES. 


Tur— Ven vaoe 

Turquand, Ex parte, Parker, In re. (1885), 14 Q. B. D. 636, 646 ; 54 

L. J. Q. B. 242; 53 L. T. .579; 33 W. R. 437 215 

Twycross v. Grant (1877), 2 C. P. 1). 469 ; 46 L. J. C. P. 636; 36 L. T. 

812; 26 W. R. 701 465 

Twycross v. Grant (1878), 4 C. P. I). 40; 48 L. J. C. P. 1 ; 39 L. T. 618; 

' 27 W. R. 87 (C. A.) 465 

Tyne Mutual Steamship Inaiirani-e Association r. Brown (1896). 74 

L. T. 283; 44 W. K. Gig. 31 132 


Underhill v. Horwood (1804), 10 Vcs. 209, 226 908 

Underwood, In re (1857), 3 K. & J. 745; 30 L. T. (O. S.) 90; 5 W. R. 

866 

Underwood, In re, U. and U. (1889). 37 W. R. 428 688 

ITiion Bank of Australia v. Murray-Aynslcy, (1898) A. 693; 67 

L. J. P. C. 123; 47 W. E. Dig. 9 867 

Union Bank of London v. Ingrain (1882), 20 Ch. 1). 463; 51 L. ,1. Ch. 

508; 46 L. T. 607; 30 W. R. 376 ’10 

Union Bank of Manchester v. Beech (1865), 3 Hurl. & Colt, 672; 34 

L. J. Ex. 133; 12 L. T. 499; 13 W. R. 922 910 

Union Bank of Scotland v. National Bank of Scotland (1886), L. R- 12 

App. Cas. 53; 56 L. T. 1'^*^ 

Union Credit Bank v. Mersey Docks and Harbour Board. ( lKi)9) 2 Q. B. 

205; 68 L. J. Q. B. 842; 81 L. T. 44; 47 W, H. Ihg. 198; 4 

Comm. Cas. 227 

United Service Co., In re, Johnston’s Claim (1870-71), L. B. 6 t h. Apj). 

212; 40 L. J. Ch. 286; 24 L. T. 115; 19 W. R. 4.57 860 

Unity Joint-Stock Mutual Banking Association v. King (1858), 25 

Beav. 72; 27 L. J. Ch. 585 ; 31 L. T. (0. S.) I 28; 6 W. R. 264; ^ 

Universal Banking Corporation, In re. See Strang, Ex paHe. 

Uruguay Central and Hygueritas Rail. Co. of Moide Video^, In re. 
(1879), 11 Ch. D. 372; 48 L. J. Ch. 540; 41 L. T. 267; 27 W. B. 


.10, 482, 48.5, 509 


Valletort Sanitary Steam Laundry Co., In re. r. The ( oiuparo • 

20; 19T.L.R.693 .... ....u- 87 


X. JU. AV. T ru fno • K7 

Venables v. Baring Bros. & Co., (1892) 3 Ch. 527; 61 . ■ - ^ 

L. T. 110; 40 W. R. 699 ’ ' 

Venning v. Leckie (1810), 13 East, 7 



CIV 


TABLE OF CASES. 


Vic— Wal 

Victoria Steamboats, Ltd., In re. Smith v. Wilkinson, (1897) 1 Ch. 168; 

66 L. J. Ch. 21 ; 75 L. T. 374; 46 W. R. 136 63, 496 

Vimbos, Ltd., In re, (1900) 1 Ch. 470; 60 L. J. Ch. 209; 82 L. T. 697 ; 

48 W. R. 520 331, 471, 781 

Viola V. Anglo-American Cold Storage Co., (1912) 2 Ch. 306; 81 L. J. 

Ch. 581; 107 L. T. 118; 19 Mans. 287 488, 533, 698 

Vipont V. Butler, W. N. (1893) 64 86 

Vivian (H. R.) & Co., Jn re. Metropolitan Bank of England and Wales 
V. The (kimpany, (1900) 2 Ch. 654; 69 ]j. J. Ch. 659; 82 L. T. 674; 

48 W. R. 636; 7 Mans. 470 67 

Vocalion (Foreign), Ltd., lie, (1932) 2 Ch. 196; 48 1. L. R. 525; 102 

L. J. Ch.42; 148 L. T. 159 57 


W. 


Wade V. Ward (1859), 4 Drew. 602 ; 29 L. .1. Ch. 42; .33 L. T. (O. S.) 

218; 7 W. K. .542 878 

Wainwright, Exjiarle, Metropolitan (.'oal Consumers’ Association, In re, 

W. N. (1890) 3; 59 L. J. Ch. 281. 283; 62 L. T. 30; 38 W. R. 

Dig. 95; 1 Meg. 463: affirmed on appeal (1890). 63 L. T. 429 ; 39 

W. R. Dig. 44; 6 L. B. 413 432 

Walker r. Elmore’s Cerraan and Austro-Hungarian Metal Co. (1901), 

85 L. T. 767; 50 W. R, Dig. 26 169 

Walker r. Ware, &c. Rail. Co. (1865). 35 Beav. 62; 35 L. J. Ch. 94; 13 

L. T. 517; 14 W. R. 1.58; 12 Jur. N. S. 12 126 


Wall V. London and Frovincial Trust, Ltd., (1920) 1 Ch, 45; 88 L. J. Ch. 

448; 121 L. T. 411 ; ,35 T. L. R. 597; 63 Sol. J. 705 378 

Wallace r. Evershed, (1899) 1 Ch. 891; 68 L. J. Ch. 415; 80 L. T. 523; 

47 W. R. Dig. 133; 6 Mans. 351 ; 15 T. I.. K, 335 ...63, 64, 73, 489, 832 
Wallace v. Gibson, (1895) A. C. 354; 43 W. R. Dig. 162; 11 T. L. R. 

.302 861 

WalJace r. I'niver.sal Automatic Machines Co., (1894) 2 Ch. 547; 63 
L. J.Ch. 698; 70L. T. 852; 1 Mans. 315; 7 R. 316; 10 T. L. R. 

501 27, 280,490, 496, 631, 710 

Wallace’s Ca.sc (No. 1). See Scottish Petroleum Co., In re (1883). 

Walla<a' .s Clase (No. 2). See Ijondon and Staffordshire Fire Insurance 
Go., In re (1883). 

Wallingford r. Mutual Society (Directors of) (1880), L. R. 5 App. Cas. 

686; 50 L. J Q. B. 49; 43 L. T. 2.58; 29 W. R. 81 ...26, 118, 280, 297 
Wallis V. Smith (1882), 21 Ch. D. 243; .52 L. J. Ch. 145; 47 L. T. 389; 


31 W. R. 214 (C. A.) 163 

Walters v. Woodbridge (1878), 7 Ch. D. 604 ; 47 L. J. Ch. 516; 38 L. T. 

83; 26 W. R. 469 85 

Walthamstow ITban District Council ti. Henwood, (1897) 1 Ch. 41 ; 66 

L. J. Ch. 31; 76 L. T. 375; 46 W. R. 124; 61 J. P. 23 .’ 641 



TABLE OE CASES. 


CV 


Wan-Wed 

VVanzer, Ltd., /« re, (1891) 1 Ch. 3(«; 60 L. J. Oh. 492; 39 W R 343- 

7 T. L. K. 161 ’ ■ ’ 

Ward V. Alpha Co., Alpha Co., In rc. (1903) 1 Ch. 203; 72 L. J. Ch. 91 ; 

87 L. T. 646 ; 61 W. R. 201; 10 Mans. 237 488, 513, 533 

Ward V. Duncombe, (1893) A. C. 369, 390; 62 L. J. Ch. 881 ; 69 L. T ' 

121; 42 W. R. 59 (H. L.— E.) 146 

Ward V. .Jarvis, .Jarvis, In re, "VW N. (1886) 118 612 

Ward V. Royal J^lxchange Shipping Co., Harrison, Ex pnrte (1887), .58 

L. T. 174; 36 W. R. Dig. .36: 6 Asp. M. ('. 239 69 

Ware r. Egmont (Lord) (1863), 23 L. ,). Ch. 499; 22 L. T. (O. S.) 210; 

2 W. R. 126; 18 Jur. 371 ; on appeal (1854), 4 l)n G. M. * G. 460, 

465; SEq.Reps.l; 24 L. .1. Ch. 361 ; 24 L. T. (O. S.) 195; 3W.R, 

48; 1 Jur. N. S. 97 I54 

Warner v. Jacob (1882), 20 Ch. D. 220; 61 L. J. (Ih. 642; 46 L. 666; 

30 W. R. 731 ’322 

Warren, In re. Trustee, Ex parte, (1900) 2 Q. B. 138; 69 L. ,1. (). B. 42.5; 

82 L. T. 602; 48 W. R. 523; 7 Mans. 137 863 

Warrington v. Furber (1806), 6 Esp. 89; (1807), 8 East. 242 877 

Warwicker r. Brettnall (1882). 23 Ch. 1). 188; 31 W. l-t. 620 334 

Wasdale, In re, Brittin v. Partridge, (1899) 1 Ch. 163; 68 L. .}. Ch. 

117; 79 L. T. 620; 47 W. K. 169; 16 T. L. R. 97 146 

Washoe Mining Co. i'. Ferguson (1866), L. R. 2 Eq. 371 ; 14 L. 'I'. 690; 

14 W. R. 820 794 

Watchmakers’ Alliance and Ernest Goode’s Stores (1905), 6 1'ax Cases, 

117 4SI 

Waters v. Lloyd. See Lloyd’s Estate, In re. 

Watkins v. Nash (1876), L. R. 20 Eq. 262; 44 J.. .1. Ch. .506; 23 W. R. 

647 

Watkins r. Scottish Imperial Insurance Co. (1889), 23 Q. B. D. 285; 

.58 L. .L (i- B. 496 ; 60 L. T. 639; 37 W. R. 670; 6 T. L. R. .511 ... 
Watson, Ex parte. Companies Acts, In re, Sheffield P. 15. Building 
Society, In re (1888), 21 Q. B. D. 301 ; 57 L. .J. Q. B. 609; 59 L. T. 

401; 36 W. R. 829; 52 J. P. 742 201, 864. 

Watson, In re, Turner v. Watson, (1896) 1 Ch. 926; 65 ].,. .1. Ch. 6.53; 

74 L. T. 4.53; 44 W. R. 571 

Watson V. Cave (No. 1) (1881), 17 Ch. I). 19; 44 L. T. 40; 29 W. K. 433.. 

.5.52, 

Watson V. Sheather, Sons & Co. (1886), 2 T. L. R. 473 

Watts V. Atkinson (1892), 8 T. L. K. 235 

Weal], In re, Andrews v. Weall (1889), 42 Ch. D. 674; 68 L. .1. Ch. 71.1: 

61 L. T. 238; 37 W. R. 779; 6 T. L. R. 681 93 

Webb V. Shropshire Rails. Co., (1893) 3 Ch. .307; 63 L. .1. Ch. 80; 69 

L. T. 633; 9 T. L. R. 176, 607 

W’ebster v. Cook (1867), L. R. 2 Ch. App. 542 ; 36 L. J . Ch. 753 ; 16 L. T. 

821 ; 16 W. R. 1001 

Wedgwood Coal and Iron Co., In re (1877), 6 Ch. D. 627; 37 L, T. 309.. 


126 

.540 

866 

654 

554 

.540 

464 

94 

204 

902 

836 



CVl 


TABLE OF CASES. 


Wee— Whe page 

Weeks v. Propert (1873), L. R. 8 C. P. Cas. 427 ; 42 L. J. C. P. 129; 21 

W. R. 676 134 

Wegg-Prosser v. Evans, (1895) 1 Q. B. 108; 64 L. J. Q. B. 1 ; 72 L. T. 

8; 43 W. K. 66; 11 T. L. R. 12 913 

Wejnor v. Harris, (1910) 1 K. B. 285; 79 L. J- K* B. 342; 101 L. T. 

647; 15 Comm. Cas. 39; 26 T. L. R. 96; 54 Sol. J. 81 870 

Weir V. Bell (1878), 3 Ex. Div. 238, 248; 47 L. J. Ex. 704; 38 L. J. 929; 

26 W. R. 746 135, 462 

Weld V. Petre, (1929) 1 Ch. 33; 97 L. J. Ch. 399; 139 L. T. 696; 44 
T. L. K. 739; varying Russell, J., W. N. (1928) 108; 44 T. L. R. 

467 869 

Weldon V. Weldon (1885), 10 P. D. 72; 54 L. J. P. 1). <fe A. 26; 62 
L. T. 233; 33 W. R. 370; on appeal (1885), 54 L. J. Q. B. at p. 60; 

52 L. T. at p. 234; 33 W. R. at p. 427 612 

Wellesley I’. Mornington (1862), 7 L. T. 690; IIW.R. 17; IN.R. 13... 801 
Wellsi).Kilpin(1874),L. R. 18Eq.2»8; 44L.,l.Ch. 184; 22 W. R. 675. 483 
Wenlock (Baroness) v. River T)ee Co. (No. 1) (1883), 36 Ch. D. 676, n.; 
on appeal (1885), L. R. 10 App. Cas. 3.54; 54 L, J. Q. B. 577; 53 
L. T. 62; 33 W. R. Dig. 228; 49 J. P. 773; 1 T. L. R. 477 

(H. L.— E.) 128 

Wenlock (Baroness) v. River Dec Co. (No, 2) (1887), 19 Q. B. D. 166; 

56 L. ,1. g. B. 589; 57 L. T. 320; 35 W^ R. 822; 3 T. L. R. 603 ... 202, 

863, 864 


West V. Williams, (1899) 1 Ch. 132 (C. A.); 68 L. J. Ch. 127; 79 L. T. 

576; 47 W. K. 308 148 

West Hartlepool Ironworks Co., In re (1876), L. R. 10 Ch. App. 618; 

44 L. J. Ch. 668; 33 L. T. 149; 23 W. R. 938 609 

West London Commercial Bank v. Kitson (1884), 13 Q. B. D. 360 ; 63 

L. J. g. B. 346; 50 L. T. 656; 32 W. R. 767 428 


West Riding of Yorkshire P. B. Building Society, In re, Pullman, Ex 
parte, Charnock, Ex parte, Johnson and Greenwood, Ex parte 
(1890),45Ch. D.463; 59 L. J. Ch. 823 ; 63L. T. 483; 39 W. R. 74. 866 
Western Bank of Scotland v, Addie (1867), L. R. 1 Sc. & D. 145 

(H. L.— Sc.) 446, 464 

Western of Canada Oil Lands and Works Co., In re (1873), L. R. 17 Eq. 

1 ; 43 L. .1. Ch. 184; 22 W. R. 44 609 

Western Wagon and Property Co. v. West, (1892) 1 Ch. 271, 277; 61 

L. J. Ch. 244; 66L. T. 402; 40W. R. 182; 8T. L. R. 112 178,304 

Westminster Bank. Ltd. r. liesidential Properties, Ltd., (1938) Ch. 639... 832 
Westminster Corporation and United Travellers’ Club Co., Ltd. v. 
Chapman, (1916) 1 Ch. 161; 86 L. J. Ch. 334; 114 L. T. 63; 80 

J. P. 74; (1916), 2 H. B. R. 12 684 

Westminster Motor Garage Co., In re, Boyers r. ’J'hp Company, (1914) 

84 L. J. Ch. 753; 112 L. T. 393 ^ 507 

Westminster Syndicate, Ltd., Re (1908), 99 L. 3’. 924; 26 T. L. R. 96 .. . 699 

Weston V. Davidson, W. N. (1882) 28 710 

Wheatley r. Silkstone and Haigh Moore Coal Co. (1885), 29 Ch. D. 716; 

54 L. J. Ch. 778; 52 L. T. 798; 33 W. R. 797 62, 63, 69 



TABLE OF GASES. 


cvu 


PACK 


Whe— Wil 

Wheatley’s Trustee v. H. Wheatley, Ltd. (1901), 85 L. T. 491 • 50 W R 

Dig- 12 ; . ; 217 

Wheeler (M.) & Co. v. Warren, (1928) Cb. 840; W. N. (1928) 186- 44 

T. L. R. 693; 139 L. T. 543; 97 L. J. Ch. 486 ags 

Whelan, In re, Dodd v. Whelan, (1897) 1 Ir. R. 575 909 

Whelan r. Palmer (1888), 39 Ch. D. 648; 57 L. J. Ch. 784; 58 L T 937- 

36 W. R. 587; 4 T. L. R. 486 i 12b 

Whitbread, Ex parte (1812), 19 Ves. 209 850 

Whiter. Baugh (1835), 3 Clark <fc Fin. 44, 69 (H. L.); 9Bli.N.R.181 ... 

94, 694 

White r. Land and Water Co., W. N. (1883) 174 492. 540 

White V. Metcalf. (1903) 2 Ch. 567 ; 72 L. .1. Ch. 712; 89 L. T. 164; 62 

W. R. 280 281. 283, 879 

Whitehaven Joint Stock Banking Co. v. Reed (1886), 64 L. T. .360; 34 

W. R. Dig. 36; 2 T. L. R. 353 134. 206, 291 

Whitehead r. Taylor, 10 A. & E. 210 463 

Whiteloy, Ltd. v. Hilt, (1918) 2 K. B. 808 ; 87 L. J. K. B. 1058; 119 

L. T. 632; 34 T. L. R. 092 875 


Whitley V. ChalLis, (1892) 1 Ch. 64; 61 L. J. Ch. 307; 66 L. T. 838; 40 

W. R. 291 (C. A.) 498 

Whittaker r. Baniford, Allsop. In re, (1914) 1 Ch. I; 83 L. ,7. Ch. 42; 

109 L. r. 641; 30 T. L. R. 18; 58 Sol. J. 9 93 

Wic'kens, Ex parte, (1898) 1 V- B- 643 ; 67 L. J. Q. B. 397; 78 L. T. 

213; 46 W. R. 385 121, 334 

Wioks r. Wicks, W. N. (1887) 15; 31 Sol. J. 217 .562 

Wigram r. Buckley, (1894) 3 Ch. 483; 63 L. J. Ch. 689; 71 L. T. 287; 

43 W. R. 147; 10 T. L. R. 664 148, 864 

Wilcox & Co., In re, Hilder r. The Company, W. N. (1903) 64 489, 531 

Wildy r. Mid-Hants Rail. Co. (1868), 18 L. T. 73; 16 W. R. 409 496 

Wilkins (H.) and Elkington, Ltd. v. Milton (1916), 32 T. L. R. 618 ... 579 

Wiiles V. Greenhill (Ko. 1) (I860), 29 Beav. 376 6.54 

Willey V. Stocks, Joseph Stocks & Co., In re (1909), 26 7 ’. L. R. 41 ; 54 

Sol. J. 31 (and see case reported, (1912) 2 Ch. 134, ii.) 160 

William Brandt’s Sons & Co. v. Dunlop Rubber Co., (1905) A. C. 464; 

74 L. J. K. B. 898; 93 L. T. 495; 11 Com. Cas. 1 ; 21 T. L. R. 

710 147, 209. n. 


William Denton & Co., In re, W. N. (1916) 405; 33 L. R. 88; 61 

Sol. J. 131 

William Thomas Shipping Co., Ltd,, Be, (1930) 2 Ch. 368; W. S. 

(1930) 156 ; 99 L. J. Ch. 660; 144 L. T. 104 

Wilhams, In re, Williams r. Ball, (1917) J Ch. I ; 80 L. .1. ( h. .h!; II. > 

L. T. 186, 689; 61 Sol. J. 42 

Williams v. Morgan, (1906) 1 Ch. 804 ; 75 L. J. Ch. 4H(); 94 L. I ■ 4/.t. 

54 W. R. Dig. Ill 

Williams v. Quebrada Railway, Land and Copper Co., { 1 895) 2 < li . "51 ; 

66 L. J. Cb. 68; 73 L. T. 397; 44 W. R. 70 

Williams V. Stern (1879), 5 Q. B. D. 409: 49 L. .1. Q. B. «63; 42 L. I • 
719; 28 W. R. 901 



cviii 


TABLE OF CASES. 


Wil-Woo 

Williamson, Ex parte. See National P. B. Building Society, In re 
(1869). 

Williamson v. Williamson (1869), L. R. 7 Eq. 542; 20 L. T. 389; 17 

W. R. 607 868 

Willmott V. London Celluloid Co. (1885). 52 L. T. 642; 33 W. R. Dig. 

45 499 

Willmott * 1 . London Celluloid Co. (1886), 34 Ch. D. 147 ; 56 L. J. Ch. 89 ; 

.55 L. T. 696; 35 W. R. 145; 3 T. L. R. 121 63, 65, 139 

Willoughby v. Willoughby (1787), 1 T. R. (Burn. & East) 763, 767 .... 144 
Wilson V. Church (1878), 9 Ch. D. .552; 39 L. 3 . 413; 26 W. R. 735 .. 562 
Wilson i;. Kelland, (1910), 2 Ch. 306 ; 79 L. J. Ch. .58(t; 103 L. T. 17; 

26 T. L. R. 485; 17 Mans. 233 ; 54 Sol. J. 542 69, 71, 148, 276 

Wilson e. Lloyd (1873), L. R. 16 Eq. 60; 42 L. .1. Ch. 559; 28 L. T. 

331; 21 W. R. 507 910 

Wilson ti. Lord Bury (1880), 5 Q.. B. D. 518; 50 L. J. Q. B. 90; 44 

L. T. 454; 29 W. R. 269 135 

Wilson 1 '. Miles Platting Building Society (1889), 22 Q. B. D. 381, n. ; 

(1887), 60 L. T. .558, n.; 37 W. R. 369, n 163 

Wilson V. West Hartlepool Rail. Co. (1865), 2 Dc CJ. .1. & S. 476; 34 

L. .J.Ch.24I; IIL, T. 692: 13W. R. 361; 11 Jor. N. S. 124 849 

Wimbledon Olympia, Ltd.. In re, (1910) 1 Ch. 6.30; 79 L J. Ch. 481; 

102 L. T. 425; 17 Mans. 220 438, 457 

Winchelsea’s (Earl of) Policy Trusts, In rc (1888), 39 Ch. D. 168; 68 

L. J. Ch. 20; 59 L. T. 167; 37 W'. R. 77 85 

Windschuegl v. Irish Polishes, Ltd., (1914) 1 I. R. (CL. D.) 33 ...508, 698 
Winget, Ltd., In re. Burn j'. The Comj)any, (1924) I f’h. 550; 93 L. J. 

Ch. 286: 131 L. T. 240; 40 T. L. R. 438; 68 Sol. J. 499 683 

Winter Ccrmaii Opera, Ltd., In re (1907), 23 T. L. R. 662 683 

Winterfield v. Bradnuni (1878), 47 L. J. Q. B. 270; 38 L. T. 32; 26 
W. B. 353; on appeal (1878), 3 Q. B. D. 324; 38 L. T. at p. 250; 

26 W. R. at p, 472 678 

Wissner r. Levison and Steiner, W. N. (1900) 152 618 

With V. O’Flaimagan, (1936) Ch. 576; W'. N. (1936) 104; 154 L. T. 

634; 105 L. J. Ch. 247 436 

Wolff V. Van Boolcii (1906), 94 L. T. 502 ; 54 W. R. Dig. 126, 127 ....488, 556 
Wolverlmmptoii District Brewery, Ltd.. Downes i'. Same, W. N. (1899) 

229 618 


Mood Green and Hornsey Steam Laundry% In re, Trenchard v. The 
Company, (1918) 1 Oh. 423; 87 L. J. Ch. 171 ; 118 L. T. 601; 62 
Sol. J. 349 604 

M'ood r. Be Mattos (1865), L. E. 1 Ex. Cas. 100; 36 L. J. Exch. 64; 

14 W. R. 226; 12 Jur. N.S. 78 836 

IVood v. M’Carthy, (1893) 1 Q. B. 775; 62 L. J. Q. B. 373; 69 L. T. 

431; 41 W. R. 623; 9 T. L. R. 447 631, 664 

Wood r. Vincent (1841), 4 Beav. 419 801 

Wood r. Woodhouse and Rawson, United, W. N. (1896) 4 (4) 706 



TABLE OP CASES. 


Woo -Xen 

PAOE 

Woodbridge, In re, W. N. (1884) 187 

Woods V. Winskill, (1913) 2 Ch. 303; 82 L. J. Ch. 447; 109 L. T. 399- 

57 Sol. J. 740 ’ ggj 

Wooler V. North Eastern Breweries, (1910) 1 K. B. 247; 79 L. J. K. B 

138; 101 L. T. 909; 74 J. P. 113; 26 T. L. R. 129 336 

Woolley V. Colman (1882), 21 Ch. D. 169; 51 L. J. Ch. 854; 46 L. T. 

737 ; 30 W. B. 769 709, 711 

Woolston V. Ro.ss, (1900) 1 Ch. 788; 69 L. J. Ch. 363; 82 L. T. 21; 

48 W. R. 566 

Worral Waterworks Co. v. Lloyd (1866), L. R. 1 C. P. Cas. 719; 15 

W. R. C. L. Dig. 49 483 

Worsley v. Wood (1796), 6 T. R. (Durn. & East) 710 313 

Worthington & Co., Ltd. v. Abbot, (1910) 1 Ch. 588; 79 L. .1. Ch. 252; 

101 L. T. 896 116 

Wortley, In re, Gulley v. Wortley (1876), 4 Ch. D. 180; 46 L. J. Ch. 

182; 26 W. R. 295 664 

Wrexham, Mold and Connah’s Quay Rail. Co., In re, (1899) I (3i. 

440 ; 68 L. J. Ch. 270; 80 L. T. 130; 47 W. R. 464; 16 T. L. R. 

122, 209; 6 Mans. 218 203 

Wrexham, Mold and Connah’s Quay Rail. Co., In re, (1900) 1 Ch. 261 ; 

69 L. J. Ch. 291; 82 L. T. 33; 48 W. R. 311 ; 10 T. L. R. 109 ... 818 
Wngglesworth. In re, Wilkinson v. Wrigglesworth, W. N. (1901) 172 ... 554 
Wright, Crossley & Co., In re, W. N. (1902) 54 ; 80 L. T. 280; 50 

W. R. Dig. 137, 138 819 

Wright V. Horton (1887), L. R. 12 App. Gas. 371; 56 L. 3. Ch. 873; 

56L.T. 782; 36W.B. 17; 52 J. P. 179(H. L.— E.) 147,198 

Wright i>. Kirby (1857), 23 Beav. 463; 29 L. T. (O. S.) 46; 6 W. R. 

391 ; 3 Jur. N. S. 851 OIS 

Wrjght V. Simpson (1802), 6 Ves. 714 908 

Wrightson v. McArthur and Hutchinson’s (1919), Ltd., (1921) 2 K. B. 

807; 90 L. ,1. K. B. 842; 125 L. T. 383; 37 T. L. R. 575; (1921) 

B. & C. R. 136; 66 Sol. ,1. 553 

WulfE and Billing v. Jay (1872), L. R. 7 Q. B. Cas. 7.56; 41 L. ,1. Q. B. 

322; 27 L. T. 118; 20 W. R. 1030 -'ll 

Wylde V. Radford (1863), 33 L. J. Ch. 51 ; 9 L. T. 471 ; 12 W. R. 38; 

9 Jur. N. S. 1169 

Wylie V. Carlyoii, (1922) 1 Ch. 51; 91 L, .1. Ch. 93; 126 L. T. 225; 

66 Sol. J. (W. R. ^ 

Wyman v. Knight (1888), 39 Ch. D. 165; 57 L. J. Ch. 886; 59 L. T. 

164; 37 W. R. 76 


Xenos V. Wickham (1866 — 67), L. R. 2 H. L. (E. & Ir. Apj).) -90, .1 > 
L. J. C. P. 313; 16 L. T. 800; 16 W. R. 



cx 


TABLE OF CASES. 


Y. 

Yag— You faoe 

Yagerphone, Ltd., Re, (1935) Ch. 392; W. N. (1935) 21; 61 T. L. R, 

226; 104 L. .1. Ch. 156; 152 L. T. 656; (1934 — 35), B. & C. R. 

240 64 

Yapp V. Williams, W. N. (1901) 91 523 

YolJand, Husaon and Birkett, Ltd.. In re, J^eicester v. The Company, 
(1908) 1 Ch. 152; 77 L. J. Ch. 43; 97 L. T. 824; 14 Mans. 346 ... 

191, 404 

Yorkshire Rail. IVaggon Co. v. Maclure (1881), 19 CL, 11. 478; 61 L. J. 

Ch. 253; 46 L. T. 747; 30 W. R. 288; on appeal (1882), 21 Ch. D. 

309; 51 L. J. Ch. at p. 857; 47 L. T. 290; 30 W. R. at p. 761 ... 912 
Yorkshire Woolcombers’ Aaaociation, In re, Houldaworth v. The 
Association (1903), 88 L. T. 637; on appeal, (1903) 2 Ch. 284; 72 
L. J. Ch. 635; 88 L. T. at p. 811; 51 W. R. Dig. 26; 10 Mans. 

276; affirmed on appeal, sni) nom., Illingworth v. Houldsworth, 
(1904) A. 0.355} 73 L. ,1. Ch. 739: 91L.T.602; 63W.R. 113; 12 


Mans. 141 ; 20 T. L. R. 033 62 

Young, Ex parte, Kitchin, In re (1881), 17 Ch. D. 668; 60 L. J. Ch. 

824; 45 L. T. 90; 29 W. R. Dig. 85 912 

Young II. Bank of Bengal (1836), 1 Deac. (Cas. in Bkcy.) 622; 1 Moore, 

P. C. 160 860 

Young V. David Payne & Co., Payne (David) & Co., In re, (1904) 

2 Ch. 608 ; 73 1.. J. Ch. 849; 91 L. T. 777; 53 W. R. Dig. 23; 20 

T. L. R. 690; 11 Mans. 437; 48 Sol. J. 572 (C. A.) 129, 163, 202 

Young V. English (1843), 7 Beav. 10; 13 L. J. (N. S.) Ch. 76 867 

Young (J, L.) Manufacturing Co., In re. Young v. The Company, 
(1900) 2 Ch. 753; 69 L. J. Ch. 868; 83 L. T. 418; 49 W. R. 115 
(f- A.) ,520 





DEBENTURES AND DEBENTURE STOCK. 


tHAPTKR I. 

WHAT A DEBKNTl’KE. 

Ever since the passing oi the Companies Act, iSh'i, now replaccil l)v 
the Act of 1920, companies formed under or sul)ject to those Acts 
liave lieeii in the habit of issuing what are known as " delient iires " 
or *■ delienture stock,” and the growfli of tiiese securities in amount, 
and po 7 )ularity during that j)eriod has been truly ])hpnomenal. The 
fact is not to bo wondered at, however, looking at the eonvenienee 
they ofl'er: (1) For the purpose of .securing the rejiayment of money 
borrowed; (2) In paying for property pur(d»a.sed, or services rendered, 
or in satislaetion of money due. 

Debenture stock will he, found de.alt with in the ne.vt chapter; in 
the present it is propo.sed to say .something gonerallv of clebenfure^ 

What then is a debenture ? 

The term ” debenture ” is by no means a new one; it appears to 
have been iti common use more than five centuries ago. Rtymo- 
logically it is nothing more than the Latin word ” debentur." This 
Word was the first in the form of acknowledgment of indei)tednes^ 
used by the Crown in old day.s and given by it to creditors of the 
Crown, to soldiers, and to the King’s servants, for payment of then 
wage.s. Thus the Parliamentary Rolls of 3 Henry V. (1415) mentioti 
a petition by a citizen of London praying that he might he jiaid for 
certain goods supplied to Henry IV., and alleging that the corarnksion 
appointed to investigate claims and jirovide for payment of that 
king’.s debts, " ne voillent paier In nomine suin di> a dU sui>plinnl 
due, a cdi/.ne q’il ne demonntre pas bides de Debenlur, desauth la seal 
du clerk dti spicere du nit nadyairs Roy [i.e.. Hen. IV.], trsmoiyMuntz 
In dette suit dit.” The word is used in the same .sen,sp in the Pastoii 
letters in 1455; By a debentur made to the said Fulstofl with 
him remaining.” 

The Liber Niger (Hou.seh. Ord. 6(3) give.s direetiori.s in 1469 tlia’ 

” none other person make .such debentures or bylies but the l.lerk-' 
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of the office, so that their writing or hand may be certainly known 
to them that are in the counting house.” 

So again in an Act of 12 & 13 Edw. IV. (1472) in relation to the 
Staple of Calais, it was amongst other thing, s enacted that every 
])er8one havyng Debentours under the Seal of the said Staple ” 
should bring them in; and in an Act of Edw. IV. (1475) it was 
recited that “ grete multitude of assignments as w’ell by lettres 
Patentes of the Kyng, Tailles, Debentoiir.s, and other billes levyed 
and rered at the receipt of his [the King's] Exchequer or otherwise 
. . , as well for the Kyng’s household and warderobe a.s for many 
and dyvers sonimes of mon(*y have been made, ’ And 11 Anne, 
cap. 23 (1710), makes provision for the issue of debentures to be 
signed by certain commissioners and to bear interest at b per cent, 
fier annum. 

From all these instances of its eaily use it is plain that the word 
was em])loyed to describe an instrument under seal, evidencing a 
debt, — that the e,ssencc of a debenture was originally an admission 
of indebtedness, and this is still its e,ssential characteristic — the 
cential idea — though a certam amount of nebulousness still clings 
to it, as is ajtparent from smne judicial criticisms of the term in more 
modern times. 

■■ What the correct nuuming of debenture is I do not know,” says 
Lindley, J., itrifisli JmIhi. <(-c. Co. v. Commimonern of Inland 
Mevenue, 7 Q. 13. i), 1H5, 172, 173. ” I do not hnd anywhere any 
jireeise definition of it. Wi- know tliat there are various kinds of 
imstruments commonly called dehenturcs. You may ha\'e mortgage 
debentures which are charges of some kind on projierty. You may 
have, debentures which are bonds . . . you may have tU debenture 
which is nothing more than an acknowledgment of indebtedness. 
And you may have a thing like this which is .something more; it is 
a st.atement hy two directors that the (onipany will pay a certam 
sum ot money on a given day, and will also pay interest half-yearly 
at certain times, and at a certain place upon the production of 
c-ertain eonpons by the holder. I think any of these things which I 
have referred to may he debentures within the Act ” [Stamp Act, 
LS70]. 

Chitty, J., in hen/ v. Alnrcorris Co. (1887), 37 Ch. D. 264, 
confessed to a similar j)erj)lcxity. ' 1 cannot find any precise 
legal definition, he .said, “ of the term. It is not either in law or 
commerce a strictly technical term or what is called a term of art.” 
In Edmonds \. Blama Co. (1887), 36 Ch. D. 219, the .same learned 
judge, howcKU', essayed a quasi definition; ‘‘The term it.self imports 
a debt- an acknowledgment of a debt- and speaking of the 
uiiniercms and ^anous lorms of instruments which have been called 
'Icbcnturcs, withuul anyone being able to say that the term is 
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incorrectly used, I find that generally — if not always — the instrument 
import.s an obligation or covenant 1o pay. This obligation or covenant 
is, in most cases at the present day, accompanied by some charge or 
.security.” 

But the existence of a charge or other security is not essential. Thus, 
a certificate of income stock, entitling the holder to a proportion of 
the profits, containing an admission of indebtednes.s, but containing 
no express charge <m any property of the company, has been held 
to be a debenture. Lemon v. Austin Friars Investment Trust, Ltd., 

(1926) 1 Ch. 1. 

On the other hand, to .say that any document which creates a debt, 
or acknowledges it, i.s a debenture (Lev// v. Abercorris Co., 37 Oh. D. 

264), would be going too far. A definition .so wide would ignore 
the distinction between debentures and bills of exchange, I.O.U.’s, 
promissory notes, deeds of covenant, and many other documents 
which no one would think of calling debentures. Etymologically, 
perhap.s, the term might ()ro[jerfy be applied lo such instruments, 
but etymological propriety is no sure guide in interpretation. 

Taking the test, of rumvcntional or commercial usage, a debenture t!onventionai 
may be roughly described as an instrument under the seal of a 
company providing for the payment of a princijial sum and interest 
at a specified rate, and being (u.sually) one of a scrie.s of like debentures 
ranking pari pa,ssu, and carrying a charge or secured ou the company’s 
undertaking. In ninoty-nmc eases out of a hundred this de.seription 
ol a debenture will lie found f.iirly accurate, but the de.seription 
laiiiiot. be treated as aii exhau.stive definitiou. Thi.s may lie illu, strafed 
by enumerating some of the mote eomiuon or .salient (4iaractcristic.s 
of a debenture, thus; — 

(a) A debenture is, as a general rule, one ol a series, but this rule (’millict i>f 

is not without many exeeptious, and a single debenture is definitions, 
not uncommon. Levy \. Ahercorris Co., su//ra ; Rohson \. 

Smith, (1895) 2 Cii. 118. 

(b) The term debenture is applied as a general rule to instrumonfs 

issued by coinpanic.s, but it is not confined to eoiniianies, 
clubs issue debentures, and even individuals have done 
so, c.ij., the Tichbornc debentures. 

(c) A debenture is usually, in the ea.se of a eoni|iany, under seal, 

but not always. See British India, d-c. t'o. v. Comm/'/sioncrs 
of Inhnd Revenue. (7 Q. B. D. 165), in which case the 
deli/'iituiv WHS signed liy two directors on behall ol the 
company; .see also Rc Fireproof Jdoor.s, Lfd-, (Olh) - Ch. 112. 

Club debentures arc vm-v eomwonJr under Jmml onh . 
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(d) A debenture usually provides for the payment of a specific 

principal sum at a specified date, but there are millions of 
pounds of •what are called perpetual or permanent debentures, 
viz,, debentures payable not at any fixed date, but on a 
contingency, e.g., in the event of a winding-up, or of 
notice by the company of its intention to pay off the 
amount secured. It may provide for payment only out of 
certain funds, e.g., profits which may never eventuate. 
Lemon v. Austin Friars Investment Trust, (1926) 1 Ch. 1. 

(e) A debenture usually provides for the payment of interest at a 

specified rate, but sometimes it carries no interest, or the 
amount of interest payable varie.s with the profits. 

(f) Generally the interest is payable unconditionally, but sometimes 

it is only payable out of profits, or subject to conditions. 

(g) A debenture generally contains a charge on the undertaking 

of the company or some part of its jiroperty, but the term 
debenture does not nece.ssarily, like the term mortgage 
debenture, imply security, and debentures to large amounts 
have been issued without any such charge. Edgington v. 
Fitzmaurice, 29 Ch. D. 459; and see British India, &c. Co. 
V. I. R. Commissioners, and Spcger Bros. v. 1. R. Commissioners 
{infra); Wyliey. Carlyon, (1922) 1 Ch. 51 (club debentures). 

(h) As a general rule, the term debenture is not applied to an 

instrument unless it purports to be a debenture. But this 
rule is sometimes disregarded, e.g., see Gardner v. London, 
Chatham and Dover Ry. Co., 2 Ch. 201 ; Enthoven v. Hoyle, 
21 L. J. (t P, 100 (1852); and Levy v. Ahercorris Slate Co., 
37 Ch, D. 260, where it was held that an instrument may 
l>e a debenture within the meaning of sect. 17 of the Bills of 
Sale Act, 1882, although it does not purport to be a debenture. 
On the other hand, it ha.s been said that it would be difficult 
for a company to put on the face of a document that it was 
a debenture and then to say that it was not a debenture. 
Sargant, L. J., in Lemon v. Austin Friars Investment Trust, 
supra, at ]). 1«, 

(i) Debentures are constantly secured by a trust deed vesting property 

in trustees upon trust, if the company makes default, to 
sell and j)ay off the debentures, but vast sums have been 
lent on (hdientures not so secured. 

When, as is often the case, the term “ debenture '' is used in an 
Act of Parliament, it is much easier to determine whether a particular 
instrument is, or is not, a debenture within the meaning of the statute 
than to define the meaning of “ debenture ” in the abstract. For 
example, the term “ delamture " is used in the Stamp Acts, 1870 
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aud 1891. Under these Acts it has been held that an instrument 
purporting to be a debenture and issued by a company is to be 
charged as such or sometimes as a marketable security, although it 
may operate as a promissory note, and might properly be so described. 
British India, efic. Co. v. I. R. Commissioners, 1 Q. B. D. 165; 
Bpeijer Bros. v. I. R. Commissiomrs, (1907) 1 K. B. 216; (1908) 
A. C. 92. It ha.s also been held that an instrument not purporting 
to be a debenture may be a debenture within sect. 17 of the Bills of 
Sale Act, 1882. Levy v. Abercorris Co., 37 Ch. D. 260; Richards v. 
O-cerseers oj Kidderminster, (1896) 2 Ch. 212. 

The word " debenture ” nowhere appears in the Companies Act, 
1862. It occurs in sects. 10 and 14 of the Act of 1900, and is defined in 
t liat Act as including debenture stock. It appears in very many sections 
of the Act of 1908 and is frequently used in the Act of 1929, where 
It is stated to include " debenture stock, bonds and other securities 
of a company, whether constituting a charge on the a.sset.s of the company 
or not.” 

The frequency of the word in the Act of 1908, as compared with the 
Act of 1862, is very significant, and illustrates the enormous advance 
in importance, of debentures during the interval between the two 
Acts. 
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CHAPTER IT. 


DERENTCKE STOCK * 


DifEerence 
between 
debentureu 
and debenture 
stock. 


The question is ufleu asked. “ What is tlie differenre l)et\vpen debentures 
and delienture stoek 'i “ Tlie formal differenee is this: — 

(1) ‘'Debenture" is tlie name j;iven to an instrument embodying 
a eontrarl. iisuallv under .seal. 


(2) Debeutuie .-.toek is the name given to a debt iisiiully ereated 
by a trust deed. 


Debimture stoek is, to use Lord Liudley's words, " borrowed eupital 
consolidated into one mass lor the sake of eouvenii'iiee," 

Hent'c the two things cannot well lie compared: they differ as 
niueli, ruler .se, as a mortgage deed and a mortgage debt. But it 

MBhiorof“' is the differenee between tlie 

Mders. jiosition of a deiienture lioliler and tliat of a delienluie stockholder '( " 
the answer is that the terms " delienture holders" and “debenture 
stockholders chi not import anv substantial difference of position. 
Thus— 


(1) An to tim for jiuyrtient . — Money secured by debentures is 

generally ina.de payable at a fixed date, .say five, ten, or 
twenty years, from the date of i.sane, and although so-called 
peijietual del lent.nre.s a re sometimes issued, they are cxcejitional. 

On the other hand, didienture stoek, though sometimes 
made payalile at a fi,xed date, is more commonly made 
payable only in the event of a winding-up, or of default 
liy the company in paying the interest for, say, six months, 
thi' company leserving jiower to itself to redeem after a 
tcim. say of ten or twenty years, on giving six months' 
notice of its intention to redeem. 

(2) As 10 faymmi of interest.-Eeio there is no practical 

diflireiue. In each ease the interest is usually paid by 


I edition of this work was jiublished in 1877, the issue of 

. e^nture stock by companies incorporated under the Act of 1862 was almost 
n “O'™! nt in that edition and the subsequent editions the requisite forms 
or e ions i ution of delienture stock bv sueh companies w'ere given, and now 
monev ' ‘"iuri stock has Ix-eome one of the favourite modes of raising 
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wai'vant or on presentation of coupons issued witli rhe 
debentures or with the stock certificates. 

(3) As lo security. — In most cases the security is practically the 

same in substance, though the form differs slightly. Debentures 
are commonly secured by a charge, apj)eariiig in the 
debentures themselves, sometimes by tru.st deed, .sometimes 
by both; dclionture stock is almo.st always .secured by a ti’iist 
deed, which i.s also the in.strument which coiistit)ites the 
stock. 

(4) As to Intii.sfer. — The mode of transfer ol l)oth i.s sulistantially 

the .same. If the delienture or del)enture stock is to bearer, 
rhe transfer is by delivery; if to registered holiiir, by 
instrument in writing. But in the casi- of registered 
debenture.? the tran.sfcree kcejis tlic original debentiii’c; 
whereas in the case of registered debenture slock the 
transferor's certificate of title is given ii]i to the company to 
be cancelled, and a new ecrtificato is issneil lo tlie transferee 
just as in the ca.so of a transfer of shares. 

(it) DieisUiilitii of .stock.- k debenture is always foi a fi.rcd Mini, 
sHV loo/., of which the iota! amount to lie .seciii’ed by tlie 
seties is a multiple and the ti.xed sum is generally (lait see 

р. 275) indivisible, whereas delienture stock, unless it is 
oiherwi.se provided, can be transferred in any amoiiiits, 

с. y., .5.50/. or 71/. or 13/. IO.v.. and .several small Jioldings cun 
lie consolidated into one large holding, a single ccrtiticalc 
licing obtained tor the aggri’gate amount, though tn prevent 
complications it is coinmoiilv jirovided that a iraction of 
]/. or 5/. or 10/. shall not be transferable. See [i. 3:)0. nijro. 
No doubt it i.s po.s.sible .so to frame a dcbc/ituri' tliiit a 
iraction of the amount thereby secured shall be tran.stpralilc, 
and so th.af several debentures may be consolidated into 
one; but in such ca.ses it is necessary for the compaiit to 
is.sue new debentures or a new debenture, and this iiiuibcs 
the payment of special stamp duty, whereas a dobeiituiv 
stock certificate to registered holder is e-verajit from ,«tiimj> 
duty, at any rate if framed m the ordinary way. 

(6) Tilk.— The evidence of the holders’ title in the ca.se of dcbciit inr- 

may consist of a considerable bundle of debenliires. In tin. 
case of stock it is usually a single stock certificate. 

(7) Mode of enforcement. — The debenture stockholder has to sc 

his remedies through the trustees of the deed creating I ic 
stock: the debenture holder ran usually act indeiiendentlv. 
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Debenture .stock of a company under the Companies Act of 1929 
is essentially different from debenture stock i.ssued by railway and 
other c.ompanie,s under the Companies Clauses Act, 1863. 

Debenture stock issued under the Act d' 1863 is a .security of an 
anomalous character, and jrartakes more of the character o( ])reference 
^tock, with a right to a receiver in certain event, s, than ot that of 
a mortgage debt. It i.s irredeemable unless Parliament, in the 
jiarticular case, otherwis(‘ enacts; the interest is payable only out of 
jii'ofits; and though the debeuinre .stockholders can obtain the 
iip])ointm(‘nt of a receiver if the interest gets into arreai. they can 
take only " the fruit of the tree”; they cannot realise tlieir security 
by foreclosure or .sahe Public policy dws not jicrmit them to break 
up or destroy an undertaking of public utility. Ne\'erthcless, they 
rank bci'ore all ordinary creditors as against the undertaking and 
the income thereof. Altrfc v. Hau'f, ti Ch. D. 337 ; (Gardner v. 
L. C. ft D. Ihj. Co., 2 Ch. 201; CVo.s.s v. Imperial Co)itiiie7ita.l Gas 
J.<isocv., (1923) 2 Ch. .b.'»3. 

Debenture .stock i.ssued by companies under the Act of 1929 differs 
from .stock such as tin' above in x'lirious res|)ects; in ])articular the 
security is more effectually constituted. The usual mode of consti- 
tuting and .securing the debenture stock i.s by a trust deed under 
wliich the comjiany (1) acknowledges (p. 317, i/ifra) that it is 
indebted to the trustees in, or covenants to pay them, a specified 
sum (e.y., lOO.OOOi.) therein called the debenture stock, bearing 
intere.st at a sjiecifled rate (c.g., 4 per cent, per annum); and 
(2), provides for the payment of the principal and interest thereon to 
the equitable owners of the stock, that is, to the persons for the time 
being registered in the books of the company as the stockholders; 
and (3), vests in the trustees property as .security for the jiayment of 
such principal moneys and intere.st. In .some of the earlier trust deeds, 
in.stead of giving in the deed an acknowledgment of indebtedness, the 
company, pursuant to the provisions of the deed, issued to the trustees 
a debenture or debentures for a specified sum (e.p., l(X),0tKJ/.) carrying 
interest at a .specified rate, and, by the deed, declared that to be the 
stock. Sometimes the deed contains a covenant with the trustees to 
pay to the stockholders the amount registered in their respective 
names, and declares the aggregate of those amounts to be the stock. 
But, however the stock i,s constituted, the result generally i.s that the 
legal right to enforce payment is ve.st.ed in the trustees, and the equitable 
title, thereto is portioned out among a number of persons, who are 
called stockholders, and who.se title is evidenced by a register and 
certificates under the company’s seal, there being usuallv no direct 
contract between the company and the stockholders. See Dunderland 
Iron Ore Co., (1909) 1 Ch. 446. 
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^\hell debeiituro stock is so constituted, the .stockholders obtain a 
security which can, if necessary, be effectually enforced by the 
apiiointment of a receiver and manager, by judgment for payment of 
the principal, and by realisation of the securities and distribution 
of the proceeds. 

Debenture .stock can be made payable as follows;— 

1. At the end of a fixed term o( years, say five, ten, twenty, 

thirty or fifty years, eoujded with a provision accelerating 
the time for jiayinent in the event of a winding-nji, or 
of the security becoming enforceable [uijrii, ])ji. 34f)— 348J. 
And where the term is not very short it is usual to reserve 
to the company power to redeem at any time during the 
term at a jirernium, .say on si.\ months' notice to any 
stockholder. 

2. Jn the event of a wmding-iip or of tlie security liecoming 

enforceable, but with power for (he company after a term 
of, say, ten or twenty years, to redemn at a premium on 
si.x months’ notice, either in accordance with drawings 
or otherwise. 

These two kinds of debenture .stock .ire called terminable debenture 
stock. 

3. In the event oi' a wmding-u]) or of the .security becoming 

enforceable, but not otherwise. 

This is commonly called ])er}ietual or irredeemable stock. See 
p. 43, itifra. 

As to the redemption price, .stock is generally made jiayabh; at 
par, but if the company is given jiower to redeem on notice prior 
to the date for payment, the redeni|)tion price generally includes a 
premium, e.g., the redemption price may be 1051. or jier eent. 
Moreover, it is not uncommon to jirovide that if the stock lieeomes 
payable by reason of a resolution for a voluntary winding-uji lor 
the purposes of reconstruction or amalgamation, the stock shall be 
paid off at a premium; and the London Stock Exchange authorities 
sometimes insist on such a provision to protect the .stockholders by 
securing to them some compensation if prematurely paid ofl. See 
pp. 346, 347, infra. 

The stockholders have not, in general, any direct contract with the 
■company; the contract is between the conijiany and the tru.stee.s, who 
are frimA facie the proper persons to enforce it; but the stockholders 
are the persons equitably entitled to the benefit of that contract 
the cestuis que trust, and their title is evidenced by certificates under the 
company’s common seal. The Court of course recognizes their equitable 
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rights, and at their instance enforces the obligations imposed on the 
company by the deed if the trustees cannot or will not proceed . impress 
Engineering Co., 16 Ch. I). 125; Gandy v. Gandy, 30 Ch. J). 57. 

In the last-named case there was a deed of separation, and in it 
a covenant by the husband with trustees for the wife to pay the 
expenses of maintaining some of the children. One of the children 
under age sought to enforce th(“ covenant, the trustees having 
refused to concur, but afterwards the wile was added as co-plaintiff, 
and it was held that she was entitled to enforce the corcnant as a 
cestui que trust. Lord Justice Cotton, in his judgment, said. One 
of the covenants by the husband being a covenant which t he })laintif[ 
is now seeking to enforce was to jiay to the tiiistees all the ex])enses 
of maintenance and education ol the two youngest daughters, of 
whom the plaiutilf is one; and the objection is that the trustees are 
the only persons to sue on that covenant, or, at any late, that the 
present plaintifi is not a jterson who can sue on that covenant, it 
having been entered into not with her, but with two other persons, 
namely, the trustee.s, who are delendants. Now, ol cour.se, as a 
general lule, a coutiact cannot be enforced exccjil by a ]iarty to the 
contract; and either of two persons contracting together can sue the 
other, if the othci is guilty of a breach of or does not perform the 
obligations of that contract. But a third jierson— the person who is 
not a party to tlu' contract — cannot do so. That rule, however, is 
subject to this exccjition, if the contract, although in form it is with 

A. , is intended to .secure a beiielit to B.. so that B. is entitled to say 
he has a beneficial right as ce.dni qtie trust under that contract, then 

B. would in a Court of hhjnity be allowed to insist upon and enforce 
the contract." 

The beneficial owners of debenture .stock secured by trust deed are 
not, hower er. as a rule, entitled to jietition for the winding-up of the 
company. Thus, in I'ruyuuy Central and Hygueritas Railway Comjiany 
oj Montevideo, 11 Ch. 1). 372 (1879), the company had issued mortgage 
bonds in order to rui.se money for the construction of the railway. 
By deed the comiiany covenanted with the trustees that all the 
bonds should rank pan 'jiass~u, and that every bond should entitle the 
holder to a fully paid uj) ordinary share in the company as a bonus 
share, and that the comjiany should pay to the tru8tee.s the interest 
on the bonds, and also an annual sum by way of sinking fund for the 
discharge of the bonds, and that the bond interest and sinking fund 
should be a charge on the railway. Each bond contained a covenant 
by the company with the trustees for payment of lOOb to the bearer 
thereof and of interest to the bearer of the coupons annexed. The 
interest on the bond having fallen into arrear, a winding-up petition 
was presented by the holder of .six bonds, but was dismissed with 



DEBENTURE STOCK. 


11 


costs on the ground (1) that neither the bearer of the bond as to 
principal, nor the bearer of the coupon as to interest, wa.s a creditoi 
of the company either at law or in equity within the meaning of the 
Companies Act, 1862, his right of action being through the trustees 
only; and (2) that assuming a bondholder to be a creditor, then 

under sect. 91 of the Companies Act, 1862, r-egard must be had to 

the wi.shes of the bondholders other than the petitioner, all of whom 
opposed the petition. 

This was followed by Swinfen Eady, J., in Durderland Iron Ore 
Co., Ltd., (1909) 1 Ch. 446. There, there was a tru.st deed for 
securing debenture stock. It was held that the I>pne6cial owners 
ot stock were not creditor.s of the company who could petition for 
the winding-up of the company. “ The fir.si. point,” said the learned 
judge, “ taken again.st the petitioners is lhai they are not creditors, 
and are not entitled to petition as creditors. 'I'liey are not debenture 
holders. They are debenture .stockholders, and their stuek wa.s 

created by the trust deed of 29th November, 1904. The only parties 

to that deed are tlie com])anv and the tru.slees." .After' refernng tn 
the form of the stock certificate and the conditions of issue, the learned 
judge continued; “In these eireumstam'es, are the petitioners, tlii' 
debenture stockholders, creditors ? There is no eovenani Iry the 
company with tliem. Tlu* covenant rn tlii‘ trust dr-ed is bi'tweeii tlie 
company and the trustees. There is no eoveuant in t lie stork eertifiente, 
and there is no statement therein lieyoiid a eojiy of the condition' 
eontaiued in >ScluiduIe I. of the trust deed. In mv opinion the true 
legal po.sitioii is that the stoekliolders, a.lthou»h ee.s/?/ns' (jm trust, are 
not creditors of the company. They have not any direct contract 
with the company. The contract is between the company and tlie 
trustees, and in the.se eireumstanees J am of ofiinioii t hat tire petitioners 
are not creditors entitled to pre.smit a wimlinsi-u]) petition. 

The stockholders’ rights are usually made transferable by instrument 
in writing, registered witJi the company, and sometimes provision is 
made for the is.sue of stock cert ificates to bearer. 

At one time a few companies, in order Ui avoid the trifling stam|i 
duty which attaches to a eovenani or charge (2s. Brf. jier cent ). 
purported to create debenture stock liy resolution, and then offered 
it for subscription and issued unstamped certificates to the allottees 
without the execution of any trust deed or contract constitiitiug a 
stock. This device is now quite useless; for by the Finanee Act, 1899, 
B. 8, stock thu.s constituted was subjected to the .same duty as il it 
were duly constituted by trust deed. 

A few companies have issued debenture stock without giving to 
the stockholders any charge or security whatever on the undertaking. 
Of course, if the public are willing with their eyes open to take iq) 
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Much stock, so iiiucli the l)etter for the conipiiBy- But it seems only 
fair in such case.s to inform sul)scriher.s that no security is offered 
except the jiersonal obligation of the romjiany; for there can be no 
doubt that the general impression of investors is that debenture stock 
is secured })y a charge, whcTeas in fact an unsecured debenture 
stockholdci (to adopt the language of James, L. J., in Florence Land 
Co., 10 (h. D. 541, with reference to a bond })ayable at a future date), 
“ instead of l)eing in a better position than an ordinary creditor 
— instead of getting any security whatever for Ids money — would be 
in a worse jiosition than the commonest ordinary creditors of the 
conijiany." 
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CHAPTER III. 

THE DIFFEREOT KINDS OF DEBENTURES AND DEBENTURE STOCK. 

Debentures and debenture stock may be classified in various ways. 
Thus, they may be classified according to the mode of transfer — bv 
deed or writing or by delivery — or they mav be classified according 
as they do or do not carry a charge; or thay mav be cla.s.sified according 
as they an* or are not payalilc at a lixc<l date. 

The following — adojitiug the mode of tran.sfcr classification — are 
the principal kinds of debentures and debenture stocks now generally 
used; — 

(1) Regi.stered. See Form 39. 

(2) Registered with interest coufutns to bearer. See Form 39. 

(3) To bearer. See Form 42. 

(4) To bearer but capable of being registered. See Form 61. 

Debentures and debenture stock of each of the above kinds may 
l)e framed as; — 

(a) Mortgage debentures or debenture .stock, i.e.. secured by 

mortgage or charge. See Form 44. 

(b) Naked, i.e., dcljcntures or debenture stock not secured by any 

mortgage or charge. 

And either may be framed or con.stituted on the footing that— 

(c) The principal moneys .shall be paid at a fixed date: or in 

accordance with drawings; or not until the happening 
of some particular event, c.y., notice by the company ot 
redemption, or winding-up; and that the interest shall 
be paid unconditionally, or only out of profit, h. or at a 
rate varying with the profits, or that the interest may be 
paid in debenture .stock for a priod. 

Where debentures and debenture .stock are secured by mortgage or 
charge they are commonly called mortgage debentures and mortgage 
debenture .stock. Whether the charge or security be legal or equitable, 
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or partly the one and partly the- other, is not material. In either 
case the term “ mortgage ” is commonly applied. 

Mortgage delientures vary according to the modes in which the 
charge or mortgage is annexed. They usually take one of three 
forms; — 

(1) Mortgage debentures .secured by a trust deed. 

(2) Mortgage dpbenture,s secured by a charge therein contained, 

(3) Mortgage debentures secured by a. Irust deed, and also by a 

charge contained in the debentuies themselves. 
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CHAPTER IV. 

l!E(!lSTBREn DEUENTl'KES. 

HErsiSTKBEn (Iclipntures and debenture stock are so eidleil beeause, 
as in the case of ordinary shares, the name and address of the debenture 
liolder or debenture stockholder are entered in a register kept lor 
the purpose by ihe company. The debentures and debenture 
Aock in such a case are framed and con.stituted with a view to 
I egistration, and among the advantages which siitdi registration secures 
1o the, holders and to the company arc the following: — 

To the holders — 

(I) The advantiige of being e.'cemjtl front the net'd of jiroN’ing 
title under the original holder through, perhaps, a doiien 
transfers and Iransitiissions. 

(5) The advantage of being able to rtd'er to the register of holders 
H.s evidence of title. 

(•3) The advantage of being able to transfer, in a simpli' and 
cuincuient manner, without the intervention of lawyers, 
and without going into past liistory. 

(■1) Tile advantage of being altle to give a good title to a transferee 
free from any (‘quitie.s availalile again.st the original 
holder. 

(5) The advantage of po.s.se,ssiug a marketal)le security well 
imiler.stood on the London Stock E.xehangc and otlier 
stock market.s, and now largely in use. 

(ti) The advantage of .safety in having the title recorded in tlie 
books of the company and not depending on a document 
which may be lost or ini.slaid. 

To the company — 

(1) The advantage of having its .securities framed in a form winch 

commends itself to investors and tiieir advisers, 

(2) The advantage of precluding, alino.st entirely, iniurmal 

transfers and notices of equities liy deliciitnrc holdeis and 
stockholders and those elaiming under them, and llms 
simjdifying the title to the deberitnres and defieiit nii' 
stock and relieving the company from trouide and 
disjmtes. 


Registered 

debentures 

coidilebenture 

stock. 
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(3) The advantage of having a record of the name.s and 

addressee of the holders for the time being, and of thus 
being able to communicate with them if it be necessary 
to redeem, or pay off, or modify or otherwise deal with the 
debentures or debenture stock. 

(4) The advantage of being able to deal with the registered holders 

as the owners of the debentures or debenture stock without 
going into their title on each occasion. 

The form of registered debenture now generally used was drafted 
by the original author of this work for the third edition in 1884. 

Sometime.s debentures are so framed that the jirincipal moneys are 
payable to the registered holder, whilst the interest is payable to the 
bearer of coupons annexed. See Form 39, note to clause 2. The 
chief reason for using this form is, that many persons who are 
unwilling to invest in a security payable to bearer have no objection 
to, or prefer, the intere.st being made payable l>y coupon to bearer. 
Such an arrangement facilitate.s the ))ayment and collection of the 
interest, and a( the sjinie (iitie does nof expose the debenture holder 
to any matcriiil risk. 

Premising this much as to the general objechs of the form of 
debenture or debenture stock known as " registered," it may now be 
convenient to go in some detail through the various provisions of the 
usual form.s, and explain their object and operation. 

The Gompani/, Limited. 

Issue of 100,0001. oj delmiWres o/ 1001. each, carrying interest 
at 4 per rent, per annvrn. 

iVo. Debenture. 1001. 

1. The Company, Limited (hereinafter called “ the 

company ”) will, on the day of , or on sttch earlier 

day as the principal moneys hereby secured become payable 
in accordance with the conditions indorsed hereon, pay to 

A. B. of or other the registered holder for the time being 

hereof, the sum o/fl00]l. 

It i.s to be observed that the above clause does not express the 
consideration. In the ease of a deed there is no necessity to do so, 
as it is presumed; but if the instrument be under hand only, then 
the consideration should be stated, and even in the case of a debenture 
by deed, there may la* some advantage in showing, on the face of 
it, that it was in fact issued for valuable ronsideration. In such a 
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case, where it i-s desired to be more explicit, the clause can begin with 
the words “ For valuable consideration already received,” or, if desired. 

“ In consideration of the sum of £ already received.” 

The clause uses the term “ will pay.” This is a perfectly simple, “ Will pay.” 
intelligible and effective expression, and it is more suitable for an 
ordinary business document than the expression “covenant.” But 
there is no magic in the term, and occasionally the words “ undertake,” 

“ promise,” “ covenant,” or “ binds itself,” are substituted. See 
Ex parte City Bank (1868), L. E. 3 Ch. 758; Norton v. Florence Land 
Co. (1877), 7 Ch. D. 332. 

A debenture usually fixes a date for payment as above, e.g., at the Time for 
end of five, ten, twenty, or thirty years; but sometimes it is framed P»y®etit, 
as a perpetual debenture, and in that case the clause runs “ will, as 
and when the principal money .s hendiy secured become payable in 
accordance, &c,,” so that th(^ principal may only become payable in 
the events specified in the conditions 8 and 9, infra, p. 26. 

Occasionally, where there is a temporary loan on debentures, they 
are made payable on demand, and then the olause runs, “ will, on 
demand in writing,” or “ will, at the e.xjdration of seven days after 
demand in writing, &c.” Such debentures are not uncommonly i.ssiieil 
to a com]iany’a bankers as security for an overdraft. 

Where a company covenanted to pay “on or after 1st January, 

1898,” the (hurt held that, in an action by the debenture holder 
after that date, the sum was presently due and payable, though the 
covenant was followed by a provision that the debentures to be paid 
off should be determined by ballot — a ballot never in fact held. 

Tewkesbury Gas Co., Tysol v. The Co., (1911) 2 Ch. 279; affd. (1912) 

1 Ch. 1 (C, A.). 

The object of making the debenture payable to the registered 
holder is to simplify the title, and enable the company to look to some registered 
specified person as the holder to whom it cun make payments, and bolder ? 
whose receipt is to be a sufiheient discharge. »See clause 3 of the 
indorsed conditions, infra, p. 18. 

In the absence of provisions as to register and ancillary clau.ses, the. 
company must take notice of any number of assignments, charge.'^, 
and claims that may be brought to its notice. 

2. The company xvill, during the continuance of tho^ uurrc«"^°*^ 
security, pay to such registered holder interest on the said 

principal sum of £ at the rale of - cent. ]>< r 

annum by half-yearly payments on the day of - and 
of in each year, the first of such half-year y 

payments to be made on the day of 


p.— D. 


2 
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A debenture almost always provides for payment of interest as 
above; but sometimes the interest is made payable quarterly. Very 
commonly the expression used is “ will in the meantime pay,” but 
there is some ambiguity in this expression. It may mean “ until the 
date fixed for payment ” or ” until the date of actual payment.” The 
latter construction would seem to accord best with the intention ; but 
if the former construction were to prevail, subsequent interest would 
only be recovered by way of damages. Re Roberts, Goodchap v. Roberts 
(1880), 14 Ch. D. 49; Cook v. Fov'kr (1874), L. K. 7 H. L. 27. 

Moreover, if the holder should obtain judgment on the debenture, 
the interest would thenceforth cea.se to )>p payable under the debenture, 
for the personal contract would merge in the judgment, and a 
judgment carries interest at 4 per cent. ]jer annum only. European, 
&c. Co. (1876), 4 Ch. D. 33; Ex parte Fewings (1884), 25 Cb. D. 
338. By u.sing, however, the words “ during the continuance of this 
security,” or “ until .such principal moneys are paid,” both these 
difliculties are avoided. Sec Popple v. Sylvester (1883). 22 Ch. D. 
98. In any case the company, or a subsequent incumbrancer, will 
not be allowed to redeem without paying the full rate. See cases, 
'infra, p. 274. 

Where arrears of interest on debentures had been psiid in cheques 
which had not been cashed before the company went into liquidation, 
the Court held that the security for the interest had not been released. 
Defries d Son, Ltd., EiclthoUz v. Same, (1909) 2 Ch. 423. 

As to the place oi' payment, see condition 12, 'infra. 


3. The rompamj hereby ehuryes 'udth .such payments its 
undertaking, and all its jrroperty jrresent and future, including 
Its uncalled capital. 

A inortgag<' debenture generally contains a charge as above. 
Sometimes the charge is effected by a trust deed (see p. 76); but 
even whore there is a trust deed, a general charge as above is very 
commonly inserted in the debenture. The word ” charge ” creates 
a good equitable mortgage; Imt equity is not particular as to the 
terms u.sed, and the word “mortgage ” is equally efiective. So, too, 
if it is stated that the property shall stand as a security, or shall be a 
security for {)aymcnt, &c., that is sufBeient. All that equity requires 
is a sufficient indication of the intention to charge, and of the property 
to be charged. Re Queensland Land and Coal Co., (1894) 3 Ch. 181; 
Mercantile Investment Co. v. River Plate Trust (No. 1), (1892) 2 Ch. 303; 
Re Hampshire Land Co., (1896) 2 Ch. 743; Pegge v. Neath District, dc. 
Co., (1898) 1 Ch. 183; Simultaneous Printing Syndicate v. Foweraker, 
(1901)1 K, B. 771. 
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Ab to the operation of a floating charge on the “ undertaking,” see 
infra, p. 61. The expression in effect comprises all the company’s 
property, present and future. 

Sometimes, instead of a charge in general words as above, the 
debenture charges some specific property, e.g., the company’s 

brewery at or the company’s patents, &c. Occasionally, too, 

the charge is on some portion only of the property, e.g., the book 
debts, present and future, of the company. “ All its ]iroperty ” 
covers everything except uncalled capital. Thus “ property and 
effects ” will include goodwiO. Re Leas Hotel, (1902) 1 Ch. 332. 

If the charge upon certain .specified property is cxjiressed to be a 
charge by way of legal mortgage, the lender obtains the same protection, 
powers and remedies as if a legal mortgagf? term had been created in 
hi.s favour. Law of Property Act, 1925, s. 87. 

As to the words “ including the uncalled capital.” The.se words are 
very commonly inserted where the company ha.s power to mortgage 
its uncalled capital. See iifra, fi. 53. 

The inclusion of uncalled capital adds additional .security, and, a1 
the same time, does not prev(>nt the comi)any from calling uj) and 
dealing with its capital as and when required. 

A charge on the ” undertaking," or on all the ])roperty present and 
future, doe.s not include uncalled cajiital, but the word “ as.sct.s ” 
covers it. Page v. International, dee. Trust Vo., 68 L. T. 435. See 
further, p. 53. 

4. This debenture is issued sulgcrt to, and with the benefit of, 
the conditions indorsed hereon, which are to be deemed part 
of it. 

These words import the indorsed conditions into the conlract, and 
make them part of it. The rule exjire.s.scd in the maxim, " verba 
relata inesse videntur,” applies. 

Sometimes the conditions are .set out on the face of the deheiifiire. 
Thi.s is an alteration merely in form, not in substance. As to the 
conditions themselves, see infra. 

Given under the common seal of the comgiang this dag 

of . 

The common seal of the above-named 

company was afiixed hereta m (n.s ) 

the presence of . 

A debenture is almo.st always under .seal, fmt, unles.s the .irticlos 
-otherwise provide, it need not be so; it may be under hand, and 

2 ( 2 ) 
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occasionally is. Sec British India, d'c. Co. v. Commissioners of I. R,, 7 
Q. B. D, 165. In that case the debentures were signed by two directors 
on behalf of the company. 

If the articles contain any special provisions as to afBxing the seal, 
they must, of course, be ob.served. See infra, p. 123. But if the 
seal i.s not properly affixed, the debenture may still be valid, if the 
articles do not require the debentures of the company to be under 
seal. Re Fireproof Doors, Ltd., (1916) 2 Ch. 142. 

Indorsed Conditions. 

The conditions referred to in clause 4 above of the body of the 
debenture and incorporated into it by reference are usually printed 
on the back of the debenture, and arc as follows : — 

The conditions within referred to. 

1. This debenture is one of a series of like debentures of 
the compawj for securing principal sums not exceeding in 
the aggregate at any one time [100,0001.]. The debentures 
of the said scries, whether original or not, are all to rank pari 
jia.ssu in point of charge without any preference or priority one 
over another, and such charge fsai’c ns regards the property 
specifically mortgaged by the trust deed below mentioned] is to 
be. a floating security [but so that the company is not to be at 
liberly to create any mortgage or charge on its [freehold and 
leasehold] property ranking in priority to or pari passu ivith the 
said debentures]. 

Where the debenture is one of a series, the first condition usually 
gives particulars as to the series. The earliest part of the condition 
is sometimes now, and used generally to be, expressed thus: “This 

debenture is one of a series of debentures each for securing the 

principal sum of £ issued or about to be issued by the company.” 

But that wording gave rise to a doubt whether the company, after 
paying ofi a debenture of the series, could issue a debenture in its place 
with the same priority. Hence the wording of the form above was 
considered preferable; bnt see now as to the re-issue of debentures, 
sect. 75, and infra, p. 139. 

Why express The principal object of the pari passu provision is to place all 
prwIsiOTT' debentures of the same series on the same level as to security; 

so that, if the security i,s to be enforced, whatever is realised from 
it shall be divided amongst them rateably. But for some such 
provision there would, or might be, in case of default, a race for 
judgment and a scramble for execution, and, irrespective of a case 
of default, the provision cannot be dispensed with, inasmuch as the 


"Pari passu" 
clause. 
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del)entures would or might, in the absence of such a pari passu 
ju’ovision, rank in point of security according to their dates of issue. 

Hew Clydach Co., 6 Eq. 514; Garrick v. Wigan Tramways Co., 

W. N. (1893) 98. This would be entirely destructive of the marketable 
character of the security. Where there is a pari passu clause, a 
debenture holder, who seeks to enforce the security, must sue on 
behalf of himself and the other debenture holders of the series. See 
further, Chap. XL VIII., infra. 

It is, and has been for many years, usual to state expressly that the floating 
charge is a “ floating security,” although the presence of the word charge. 

‘‘ undertaking ” in the debentures imports tliis. And even where 
th(' word ‘‘ undertaking ” is not u.sed, the fact that there is a general 
charge on all the projierty of a company is generally regarded by the 
Court as a sufficient indication of intention that the charge is to be 
a floating security; common sen.se requires it, for, otherwise, the 
liu.siness of the (.'ompany would be f)araly.sed. Fhrcuce Land Co. 

(1878), 10 Ch. D. 530; Colonial Trusts (18HO), 15 t'h. I). 465; 

Illingworth v. Houldsworth, (1904) A. 0. 355. 8ee further as to this, 
tnjra, p. 61. 

In the form above th(> floatitig character of the charge is largely joiksil of, an 
qualified; for one of the most im])ortant features of such a charge is 
that it leaves the company at liberty to create specific mortgages or diargoB. 
charges ranking in ])riority thereto. The clause, as above framed, 
to some extent restricts this power, and occasionally the prohibition 
is not confined to the freehold and leasehold land, but is general. 

Such a prohibition i.s not absolutely protective; for if the company l.ater legal 
create.s a legal mortgage or charge on the fwojierty in favour of a "'ortgage. 
person who take.s for value without notice of the character of the 
debenture holders’ charge, such person, in accordance with the 
ordinary rule,s, obtains jiriority by virtue of the legal estate. See 
English and Scottish, <kc. Go. v. Brunton, (1892) 2 Q. B. 700 (C. A.). 

And see Castell and Brown, Ltd., (1898) 1 Ch. 315; Vallclort Steam 
Laundry Co., (1903) 2 Ch. Standard Rotary Machine Co., 51 S. J. 48; 

95 L. T. 829. Eegistration of the debentures since 1925, operates 
as actual notice. As to the effect of this provision, see p. 70, infra. 

The prohibition will not prevent the comjtany’s solicitor from 
acquiring the ordinary soheitor’-s lien in priority to the debenture 
holders if they have merely a floating charge, for such a lien i.s not, 
it has been held, a charge within the condition. BrutUon v. Electrical 
Engineering Co., (1892) 1 Ch. 434. A fixed charge would, however, 
take priority over the lien. 

A condition giving the debenture holders power to sanction a 
creation of debentures ranking pari passu with their own refers to 
floating charges, and will not by implication prevent the company 
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fioiB creating specific charges on specific assets. Cox Moore v. Peruvian 
Corporation, (1908) 1 Ch. 604. See also Re Benjamin Cope & Sons, 
Ltd., (1914) 1 Ch. 800. 

For modification of the condition when the debenturt' is not to 
contain a charge, but is to be .secured by trust deed, see infra, 
p. 284. 

2. A register of the debentures will be kept at the company's 
registered office wherein there will be. entered the names, 
addresses, and descriptions of the registered holders and 
jtartievlars of the debentures held by them respectively, and 
such register will at all reasonable times during business 
hours be open tv the inspection of the registered holder hereof, 
and hi', legal personal representatives and any person authorized 
in writing by him or them. 

This provision a.s to keeping a regi.ster is to simplify the title, and 
afford bofli to the rompany and tlie dei)enture holder, and those who 
may deal with the latter, a .simjile mode of ascertaining w'ho is for 
the time lieiiig the pro]>iielor of the debenture. It has largely 
facilitated dealings with debentures. 

3. fiS'wre as in these conditions provided] the registered 
holder, or his legal giersonal representatives, will be regarded 
as exclusively entitled to the benefit of thi.'i debenture, and alt 
persons may art accordingly; and the company shall not he 
bound to enter in the register notice of any trmt, or save as 
herein jirovided and except as ordered by a court of competent 
jurisdiction to recognize any trust or equity affecting the 
ownership of this debenture or the moneys hereby secured. 

The object of this clause is to fortify the title of the registered 
holder by making the company agree to recognize him and him only 
as the person entitled to the debenture. The executor of a deceased 
registered holder is entitled to be entered as a registered holder 
without any reference to his {wsition as executor and without a 
transfer. Edwards v. liansomes and Rapier, Ltd., W. N. (1930) 180. 

As between several unregistered transferees, the first in point of 
time has the better right, and registration of the second transferee 
after he lias received notice of the first transfer will not give him the 
better title. Coleman v. London County and Westminster Bank, (1916) 
2 Ch. 353. 

The latter part of the clause is intended to relieve the company, 
as far as is practicable, from the onerous obligation to take notice 
of trusts or equities. Such a provision could not, of course, relieve 
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the company from its duty to recognize an order of the Court ( Binney 
V. Ince Hall, &c. Co., 35 L. J. Ch. 363); but where there is such 
a clause, it is apprehended that a mere notice of an equity may 
be disregarded; for one who claima under a debenture must be 
bound by the terms of the contract, and cannot be allowed both to 
approliatc and reprobate. See Sociele Getierale v. Walker, 11 
App. Cas. 20; Aew London and Brazilian Bank v. Brocklebank 
(1882), 21 Ch. D. 302. In Bradford Banking Co. v. Briggs, 12 
App. Cas. 29, there was no clause excluding the recognition of 
equities. 


4. Ei'ery transfer of this debenliirc must be in writing Tmaafer. 
under the hand of the registered holder or hi.'! legal personal 
representatives. The transfer must be delevered at the registered 
office of the company with this delK’iiturc and a fee of 
2s. 6d., and with .such evidence if identity or transmission 

as the company may reasonably require, and thereupon 

[if this debenture remains registered in the name of the 
transferor the Iran.sferee will be recognized as haring become 
entitled to the benejil of this debenture free from any equities, 
set-off, or eross-elaims which but for this provision the. 

company would be entitled to .set up against the transferor, 
and] the tramsfer will be registered and a note of such 

registration will be endorsed hereon. The company shall be 
entitled to retain the transfer. 

The object of this clause also is to sinqiliiy the title to the delientuie Uorkitig of 
by providing for the delivery of every instrument of transfer to the ‘ 
eoirqiany, so that if any question as to the title ari.ses, the eompaiiy 
will havT the requisite doouinents as evidenee in its po.s.session. Jn 
the ab.sence of some such provi.sion, the company would only r(‘eeive a 
notice of the transfer. It would have no right to call lor the 
production of the transfer, and tin; notice might, or miglit not, relate 
to an actual transaction. In practice the, condition is found e.vtremely 
useful. It is binding on the coinjiany even when in course of beim; 
wound up, and even after judgment in a debenture hoklei s action. 

See infra, p. 25, and Re Goy cb Co., Farmer v. Goy A Co., (fbGO) 2 
Ch, 149. But if the company has ami a.sserts an equity against the 
transferor, and refuses to register the transfer on that ground, the 
transferee cannot, in the absence of the bracketed words in this and 
in conditions 3 and 7, insist on being registered, Fabner s Decoration 
and Furnishing Co., (1904) 2 Ch. 743, 750;- Broirn and Gregory, Ltd., 

(1904) 1 Ch. 627; (1904) 2 Ch. 448. 

The danse is silent as to a debenture holder’s trustee in bankrujjU} . 

He is left to his power of transfer under sect. 48 of the Bankrupt! v 
Act, 1914. 
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Joint holder? 


dosing of 
register. 


Object of. 


Exclusion 

equities. 


Advantage of 
exclusion. 


Though the debenture is under seal, the transfer need not be. It 
is sufficient that it is in writing. 

A company i.s bound to exercise considerable care in regard to the 
registration of transfers, for if it registers a forged transfer, it may 
incur serious responsibility. See infra, ]). 211. 

5. In the case of joint registered holders, the principal moneys 
and interest hereby secured shall be deemed to he owing to them 
on a joint account. 

Thi.s clause is commonly inserfed, but having regard to sett. Ill of 
the Law of Projjcrty Act, 192.^, it is .superfluous. 

Ij. A'o tionsfcr shall be registered during the seven days 
iinmedmtely preceding the day hy this debenture fixed for 
giayment of interest. 

This clause is inserted in order to ))revent the great inronvenience 
that may arise if transfers come in just when the half-year’.s interest 
IS being ealevilated. Most coni))anies like, to send out the interest on 
the day it becomes due, and it is practieally imj)Ossible to do this if 
a number of transfers come in during the calculations. 

7. The principal moneys and interest hereby secured will 
be paid [and such moneys will he transferable as aforesaid 
free front and] without regard to any equities between the 
company and the original or any intermed-iate holder hereof, 
or any right of set-off or cross-claim, and the receipt of the 
registered holder for such prinripal moneys and interest shall 
he n good discharge to the comjmrg fur the same. 

This is (Jiie of the most important clauses in the debenture. Primd 
facie a debenture being a chose in action is only assignable subject to 
all equities between the company and the original subscribers. 
Mangles v. Dixon, 3 H. L. C. 702; Pyall v. Rowks (1748), 1 Ves. 
Sen. 348; Law of Property Act, 1925, s. 136. 

Thus, in Athena-um, rf-c. 8'oc, v. Rooky (1858), 3 De G. & J. 294, 
debentures had been issued to A. as part of the consideration for 
property sold by him to the comjiany. The price was excessive, and 
A. had bribed the company’s manager who arranged the sale. A. 
afterwards transferred the debentures to B., and B. resold in the 
market to C., who bought without notice of the circumstances relating 
to the issue of the debentures. C. subsequently sought to enforce them 
as against the comjiany. Held, that though a purchaser bond fide 
without notice, yet being only a purchaser of a chose in action, he 
could stand in no better jiositicn than A., and therefore that his claim 
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failed. “ Mr. said Knight Bruce, L. J. (p. 298), “ appears to 

have bought these debentures innocently, but very imprudently, in 
the belief, probably, that they were good securities, and without notice 
of anything to the contrary. Unfortunately, however, he bought 
what the English law calls a chose in action, and it is too clearly settled 
to admit of question or argument that a per.son buying a chose in 
action which can only be put in suit in the name of the original holder 
cannot, in general, stand in a better position than the original 
holder.” 

So also in Sovlli Blackpool Hotel Co., 8 Eq. 225, the company was 
held entitled to set off against a transferee ’.s claim on the debentures 
a counterclaim which would have been available against the original 
holders, namely, that he had not given the company tlie full amount 
of the stipulated consideration for the i.ssue. 

Again, in Christie v. Taunton, Delmard <C Co., (1893) 2 Cli. 175, 
in the absence of such a condition in the debenture.s it was lie.ld that 
the company was entitled to .set off against the transferee’s claim a 
call made on tlie transfcrcjr in respect of hi.s sluires in tlie company, 
such call having Ijeen made before any notice of the transfer was 
given to the company. 

All chance of such a risk can, however, be jtrecluded by the 
insertion of apt word.s in the ilehenturcs, as above, or in the trust deed 
.securing the same, and no legal objection can l)c taken to so moulding 
the contract. “ I am of opinion,” says Bolt, L. J., Blakcleij Ordnance 
Co., 3 Ch. 159, “ that there is nothing inequitable in allowing the 
debtor in an obligation to contract with his creditor that he will not 
avail himself of any such equities.” And Cairns, L. J., Rc Ayra and 
Masterman' s Bank, Ex parte Asiatic Bankiwj Corporation, 2 Cli. 397, 
ejipresses a similar view. “ Generally speaking, a chose in action 
assignable only in equity must be assigned subject to the equities 
existing between the original parties to the contract; but this is a rule 
tvliich must yield when it ap}x;ars from the nature or terms of the. 
contract that it must have been intended to lie assignable free from 
and unaffected by such equities.” See also General Estates Co., L. K. 

3 Ch. 758. Where the words in brackets in conditions 3, 4 and 7 are 
not inserted, it has been hold that although after regi.stering a 
transfer the company cannot, as against the transferee, set uji any 
equities it has against the transferor, it may do so before registration. 
Balmer’s Decoration and Furnishing Co., (390-1) 2 Ch. 743, 751; 
and see infra, p. 277. This is considered objectionahle, and accordingly 
the words in brackets arc now commonly inserted and operate a,s a 
qualified waiver by the company of its right in this respect. 

From a business point of view the clause is indispensable. Investors 
S'Hd their advisers regard it as an essential condition, and insist on 


Exclusion 

ullowable. 
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its insertion. They have long since discovered the extreme inconvenience 
of dealing with a security which is liable to be defeated or depreciated 
by the unexpected intervention of some latent equity. 

The latter part of the condition is useful as fortifying the position 
of the registered holder and relieving the company from going into 
the question of title. Such a stipulation is in point of law free from 
objection. See Cromh v. Credit Fancier, L. R. 8 Q. B. 385; Re 
Natal Investment Co., 3 f'li. 35.5; and Falmer's Decoration, dc. 
Co., supra. 


Power for 
company to 
pay ofi on 
notice. 


8. The company may at any lime yivc notice in writing 
to the registered holder hercuj, his eieculors or administrators, 
oj il.s nileniniii to pay ojj this debenture, and, ujion the 
expiration oj six months from such 7ioticc being given, the 
principal moneys hereby secured shall become payable. 

This cluus(' is very commonly imserted. Sometimes the words 

after the d.iy of next are inserted before the words 

“ give notice,'' .so that the holder may have, at any rate, a term of five, 
of ten, or .soinetinie.s twrmty yeans quiet enjovment of tlu* security. 
Sometimes a promiiiiii is made payable, by way of bonus, on redemption; 
but in large numbers of eases the clau.se is left as it staud.s above. 

As to the mode of giving notice, see infra, p. 21). 


Immediate 
payment 
where default 
as to interest 
or winding- 
up. 


b. 7 he principal money.s hereby secured shall immediately 
become payable : — 

(a) If the company makes default for a period of six mo 7 iths 
in the jKiymenf of any interest hereby secured, and the 
legislcrvit holder hereof, before such interest is paid, 
by notice 'in leriting to the ronepany, calls in ,saeh princi'pal 
■moneys ; or 

(b) If an order is made or a resolution 'is passed for the 
u'inding-vp of the eomjniny. 


Repayment if 
default in 
interest. 


Repayment 
on winduip- 
up. 


t is now usual to provide as .above. Other er ents are sometimes 
*^m*^V*^*^ which the principal moneys are to become payable, as to 
w 1 C see Chap. Xl\. As to paragraph (a), it i.s more satisfactory 
to tie intestor to know that if hi.s interest gets largely into arrear he 
can ca up his jirincipal, a.s in the case of an ordinary mortgage, and 
is talid. It is not regarded as a penalty against 
w ic equity can relieve. Thompson v. Hudson (1809), L. R. i 
B. 1; Wallingford v. Midmd Society (1879), 5 App. Gas. 685. 
s to paiagraph (b), it was long since settled that where a 
wmding-up ensues, the debenture holder is entitled to enforce his 
arge and obtain immediate payment, even though his debenture has 
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not matured. Hodson v. Tea Co. (1880), 14 Ch. D. 859; WaUaee \. 
Universal, dc. Co., (1894) 2 Ch. 547 (C. A.); see p. 280, infra. 
AccordingJy the clause does not prejudice the position of the company, 
while, at the same time, it serves to make clear the position of the 
debenture holder — a position which otherwise would have to bi' 
ascertained from a study of the authorities. 

10. At this point in the conditions, there is very commonly inserted 
a condition empowering the holder of the debenture, after the principal 
moneys become payable, to appoint a receiver of the property charged : 
see infra, p. 281. The power is usually made exercisable only with the 
consent of a specified proportion of the debenture holders, and, where 
there is a trust deed, it is common to provide that tl>e receiv^er must 
be a person approved by the trustees. Such a provision is cffccti\c. 
Henry Pound d Son and Hutchins (1889), 42 Ch. D. 402 (C. A.), lit 
the absence of such a clause, doubt has been expressed whether the 
provisions of the Conveyancing Act, 1881 (now the Law of Property 
Act, 1925), relating to the appointment of a receiver, would appli’, 
at any rate, to a debenture which is one of a serie,s, cliarging the 
undertaking of the company. See Bhker v. Herts, dc. Waterworks 
Co. (1889), 41 C. 1). 399. An important advantage gained by the 
insertion of such a clause is that, in the event of a winding-uj) (ind 
enforcement of the security, the parties interested are able to secun.^ 
the appointment of a competent person selected by them instead ol' 
having to apply to the Court to appoint a receiver, in which case it 
was not uncommon to find that a liquidator, not necc.s,sarily eoinpotcnt 
and possibly hostile, had been selected. A receiver a])iJointed by 
debenture holders under the powers of this debenture will not as a rule 
be displaced. Henry Pound, Son and Hutchins, .supra; but see Re Sloyyer 
Automatic Feeder Co., (1915) 1 Ch. 178, and infra, pj). 471, 472. 

11. The holders of Hie debentures of the above issue are and 
'will be entitled jiari passu to the benefit of, and subject to tin 

provisions contained in, a trust deed dated tin: day oj 

, and made between the company of the one part and — 

and of the other part, whereby certain property was rested 

in trustees for securiny the payment of the principal moneys 
and interest payable in respect of the said debentures. 

Where there is not to be any tru.st deed, this clause is, of emir-c, 
omitted. 

As to the advantages of a trust deed, see infra, p. 76. The iriserlion 
of words as above, in fact, import.s into the debenture the provi.Hon^ 
of the trust deed, and renders the security subject to the obligations 
of such trust deed, and entitled to the benefit of it. See p. 76 


Ki'ceirer 

clause. 


Trust deed 
referred tu. 
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Place of 12. The principal moneys and interest hereby secured will 

payment. Banh, Limited, No. — , Ulreet, London, 

or at the registered ojice of the company. 


Currency 
in ifhich 
payable. 



It is usual to insert a clause as above. In the absence of some such 
jjrovision, the ordinary nile prevails, and the company is bound to 
search out its creditor and pay him. Fowler v. Midland Electric 
Corpn., (1917) 1 Ch. 527, 656. Where a clause is framed in the 
alternative as above, it rests with the debenture holder to elect at 
which place payment shall be made, and he must communicate his 
election to the company. Saunderson \’ . Bowes, 14. East, 500; Thom 
V. City Rice Mills (1889), 40 Ch. D. 357. 

In Escalera Silver Mining Co., Tweedy v. The Company, 25 
T. L. R. 87, the conditions provided that “ the principal and interest 
hereby secured will i)e paid at the registered office of the company.” 
And it was held that a debenture holder whose interest was in arrear 
but who had not applied for payment at the registered office of the 
comj)any could not treat the company as in default. But see Re 
Harris Cnlculaling Machine Co., Ltd., (1914) 1 Ch. 920 (where six 
months’ default had been made after notice). 

The int erest on debentures is payable in the currency of the country 
whore it is payid)le. In a ca.se wlioro debentures issued by an Austrahan 
company ]irovided that the moneys secured by the debentures would 
be paid at any cilice of the Commonwealth Bank of Au.stralia in Sydney, 
Melbourne, Adelaide or London at the registered holder's option, the 
Court of Ajipeal bold that a registered holder requiring payment in 
London was not entitled to be ])aid in sterling. Broken Hill Proprietary 
Co. V. Latham, (1933) Ch. 373; but this decision was overruled by 
the Hou.se of Lords in Adelaide Electric Supply Co. v. Prudential 
As.wance Co., (1934) A. C. 122, in which case an Australian company 
by its articles provided that all dividends should be paid in and from 
Adelaide or elsewhere in Australia, and it was held that the company 
had discharged its obligation by paying in Australian currency. 

H payment in gold is de.sired, the debenture should be so framed 
as to secure delivery of so much gold by weight or of such a sum of 
money as on the date of repayment will purchase gold of the specified 
weight. See Coinage Act, 1870 (33 Viet. c. 10), s. 6, the Gold Standard 
Act, 1925, and the Gold Standard Amendment Act, 1931. 

H other expre.ssions arc u.sed it becomes a question of construction 
whether the bargain was that gold of a certain weight should be paid 
or a certain amount of money, to be paid in gold, in which latter case 
the obligation to pay the money is satisfied by paying the amount in 
whatever form is legal tender. In Feist v. Societe Intercommunale 
Beige, (1934) A. C. 161, certain bonds provided for payment of a sum 
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“ in sterling or gold coin of the United Kingdom of or equal to the 
standard of weight or fineness existing on September 1, 1928.” The 
House of Lords held that the reference to gold coin was not a reference 
to the mode of payment, but to the measure of the company’s obligation , 
and that the bondholders were entitled to be paid the price in London 
in sterling at the date of payment of gold of the weight and fincne.s.-i 
specified. Thi.s is, no doubt, what the parties intended. 

In the case of the King v. International Trustee for the Protection of 
Bondholders, (1937) A. C. 500, a gold bond issued by the Briti.sh 
Government undertook to pay $1,000 on the 1st February, 1937, at 
the option of the holder, either in New York in gold coin of the U.S.A. 
of the .standard of weight and fineness existing in February, 1917, or in 
London in sterling at the fixed rate of $4.86| to the pound. The 
Court of Appeal held that the contract was governed by English lav 
and was covered by Feist v. Sociele Inlercommunale Beige (supra). 
but the House of Lords held that the contract was governed by 
American law under which the payment of dollars in gold at the old 
rate wa.s rendered illegal. 

13. A notice may be served by the company upon the holder 
of this debenture by sending it through the post in a prepaid 
letter addressed to sttcli person at his registmd address. Any 
notice served by post shall be deemed to have been served at 
the expiration of twenty-four hours after it is posted, and in 
proving such service it shall be sujicient to prove that the letter 
containing the notice was properly addressed and prut into the 
pmt office. 

In the absence of such a provision, it is for the company, if it desire, 
to give notice (e.g., for the purj)oae of redemption), to find out the 
address of the debenture holder, and to take care that notice is effectually 
served on him. 


Service 

notices 

holder. 
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CHArTBR V. 

I)Ebe.\’tit:I‘:.s to bearer. 

Object of 1 m framing a (lohontiiro to Ix-arcr the oltjeet is to endow it with the 

making to dominant fharacteristic.s of a negotiable instrument, and in particular- 

bearer. ■ 

1. To make it transferable, free from equities between the company 

and the ])er.son to whom it i.s is.sued. 

2. To avoid iIk- necessity for any written transfer. 

3. To render the delivery of the debenture and any interest coupon 
a good discharge to the corajiany. 

4. To enable the bearer to .sue the comjiany in his own name. 

5. To en.sure a good title to any person who acquires the debenture 
lioiid Jide for valuable consideration, notwithstanding any 
defect ill the title of the jierson from whom he acquires it. 

k debenture to bearer is a negotiable instrument.. 

It is well settled that acrmiding to the law of England an instrument 
can only be negotiable (1) by statute, or (2) by the cu.stom of merchants, 
i.e., the law merchant. 

A.S to statutes, there is, so far as debentures arc concerned, only one 
wliieb touches the matter, namely, the Bills of Exchange Aid, 1882 
(15 & 46 Viet. e. 61). Under that Act the promissory note of a 
company may be under the comjiaiiy'.s seal (sect. 91). A delienture to 
liearer containing an unconditional promise to pay (sect. 83) may thus 
be held to be a prorais.sory note and a.s such negotiable under the 
statute, and there arc debentures in exi.stence which have been issued 
111 this form. But by far the greater number of current debentures to 
bearer issued by companies in England contain conditions which 
e.xclude them from r.anking in the category of promissory notes. These 
< onditiona] debentures are now negotiable if they are m such a form as 
to be treated as negotiable by the general custom of merchants. 

The negotiability in England of bills of exchange arose from the 
custom of merchants in England, and inasmuch as such instruments 
were but little used in England until the sixteenth century or later, 
th(' custom cannot have arisen until then. 

The negotiability in England of promissory notes arose in like 
manner in the seventeenth century, and was recognized by the Courts 


Bearer 

debentures 

negotiable. 


Statute. 
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until Holt, C. J., in Ckrke v. Martin (1703), 2 Lord Raym. 757, and 
Bullcr V. Crips (1704), 6 Mod. 29, challenged the efficacy of the custom 
and decided against it. 

The custom was, however, vindicated by the Act of 3 & 4 Anne, c. 9, 
and divers other instruments have been recognized by the Courts as 
liaving acquired the quality of negotiability by the custom of merchants. 
Thus the negotiability in England of bonds to bearer issued by a foreign 
government was recognized in Gorgicr v. Mievilk (1824), 3 B. & C. 45; 
the negotiability of scrip certificates to bearer issued hero in respect 
<)1 a foreign Joan in 1875 in Goodwin v. Roharls, L. K. 10 Ex. 337; 
] App. Cas. 476; the negotiability in England of bonds to bearer 
i.'sued by a South American Land Bank in 1892: London Joint Stock 
Bank v. Simmons, (1892) A. C. 201. 

In the same year the negotiability by cu.stom in England of bonds 
or debentures of an American railway company was recognized; 
Vemhles v. Baring Bros., (1892) 3 Ch. 527. 

These instances were all case.s of foreign instruments. 

The negotiability of (lebentures to bearer issued by an English 
'•ompany was first rai.scd in 1873 in Crouch v. The CrMil Fonder of 
Eiighnd, Ltd., L. R. 8 Q. R. 375. In that ca.se it was tacitly 
admitted at the trial that such in.struments were by the custom 
of merchants treated as negotiable; but the Court of Queen’s Bench 
(Blackburn, Quain, and Archibald, JJ.) hold that as the instruments 
were English and the ciustoin was modern, it wa.s not effective. 

This view of the law was not, however, to remain long unchallenged, 
lor in 1875 the que.stion how far modern custom was competent to 
attach negotiability to an instrument was rai.sed in the casi' of 
Goodwin v. Robarts, L. R. 10 Ex. 337. In that case the instrument 
under consideration was .scrip to bearer issued by Messrs. Rothschild 
for the Russian Government, to be subsequently exchanged for bonds 
to bearer of that government. It was proved that such instruments 
were by custom treated as negotiable, but it was argued on the authority 
of Crouch V. Credit Fonder that as the cu.stom was modern it 
could not have effect. The Court, however, held that the custom, 
though modern, was efficacious and that the scrij) was accordingly 
negotiable. 

The decision in this case was affirmed by the House of Lords, 

1 App. Cas. 476, on the ground of e,stop])el; but also on the ground 
that negotiability by custom was established. After stating that, in 
his opinion, the doctrine of estoppel was applicable, Lord Cairns 
added, “ I have no hesitation in saying that I also concur in what I 
understand to have been the ratio decidendi of the Court, s below in 
this case itself,” in other words, that the custom of merchants in 
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England is still competent to attach the quality of negotiability to 
instruments not hitherto recognized by it as negotiable. 

Bumball Y. In Rumball v. Metropolitan Bank (1877), 2 Q. B. D. 194, the 
question again arose as to negotiability by custom. This time it was 
the case of scrip certificates to bearer, issued in England, by an 

Scrip. English company, and certifying that on payment of certain 

instalments the bearer would be entitled to be registered as the holder 
of shares in such English company. It was proved that for some 
thirty-five years it had been the custom to treat such scrip certificates 
as negotiable, and it was held that by force of this custom, the certificates, 
albeit modern English instruments, had become invested with the 
qualities of negotiable instruments. 

Bechmnaland authorities in this state, the question again came up for 

Co. V. London decision in Bcchmnahnd Exploration Co. v. London Trading Bank,. 

(1898) 2 Q. B. 658; the instruments in that case being debentures to 
bearer issued by an English company — the Bcira Junction Railway 
Company— in England. The debenture.s in question had been 
fraudulently taken from the plaintiff company, and pledged with 
the defendant bank; which took them for value, in good faith, 
without notice. Evidence was given that, by the custom of merchants 
in England, similar debentures to bearer were, and for some twenty 
years and upwards had been, dealt with as negotiable instruments; 
and it was held, on this evidence, that the custom was efficacious; 
that the debentures, notwithstanding their being modern English 
instruments, were negotiable; and, accordingly, that the plaintiff’s- 
claim failed. 


Thus, the negotiability by the law merchant of debentures to bearer 
was fully vindicated. The matter has since been carried still further 
by a decision of Bigham, J., in Edelstein v. Schuler d Co., (1902) 
2 K. B. 144. In that case the negotiability of debentures to bearer 
(capable of being registiued) issued by an English company was called 
in question. Evidence of the custom to treat them as negotiable 
was given, and in the result it was held that they were negotiable. 
The learned judge said (p. 155); ’’ In my opinion the time has 
passed when the negotiability of bearer bonds, whether Government 
bonds or trading bonds, foreign or English, can be called iu question 
in our Courts. The existence of the usage has been so often proved, 
and its convenience is so obvious that it must be taken now to be 
part of the law.” 

In one respect, and that a most important one, Edelstein, v. Schuler 
d Co. goes further than Beckuanaland Exploration Co. v. London 
Trading Bank, for Bigham, J., considered that the custom of merchants 
to deal with such instruments as negotiable need no longer be proved — 
that the Court will take judicial notice of the custom. This accords 
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with what was laid down in the House of Lords by Lord Cairns, 
sujtra, p. 31. 

This satisfactory' termination of a long-standing controversy' 
renders the <lraftsman s task in framing a debenture to bearer a 
conipiiratively simple one. All that is necessary is to make the 
instrument in terms payable to bearer, and to take care that no 
condition or stipulation appears which i.s repugnant to or inconsistent 
with the nature of a negotiable instrument. 

There wa.s formerly a doubt whetlicr under the law of Scotland 
debentures to Ix'arer coiikl be vabdlv issued; Init this doubt vvii.s 
removed by sect. lOli of tlie Act of (now sect. 77 of 

In the ca,se of a delieutiire to beariT it is neeessan' to jirovide for 
payment of interest in accordance with coupons annexed, for nilierwisp 
it would be neeessan to insist on production of tlio delientiire for 
payment of interest, and to make .some iinlorsemeiii thereon of tin’ 
jiuyment. Wliere the piiyment is not to be made till a distanl date, 
or the debenture is what n known us aix'rpetual one, it is usual in the 
llrst instance to issue with the debenture only a limited nuiiibei 
of coupons providing for the ]>avnieiit of interest, say, for ten or twenty 
years. In such case provision is made for the issue of further 
coupons wlimi the orimn.d coupon^ are e.'chanstcd. For form of 
coupons, see Form 13, Infra. 

The gross amount of the interest, the amount ami rate of tlie 
Income tax, and the net amount payal'le slioiiid lie staled. See 
Finance Act, 1924, s. 33. 

Debentures to Bearer capable of Registration. 

It is sometimes convenient to i.ssue debenture.s to bearer raprible of 
being registered at any time, (8ee Form HI, infra.) 

This form of debenture combines the advantage.s of the debenture 
to bearer with those of the regi.stered debenture. Tho.se who want a 
security transferable by delivery get it, those who, like tru.stec.s, do 
not favour such a security' cau register, and thereby obtain full 
protection. Such debentures, negotiable by mercantile custom, 
with an option of registration, have become a favourite form of seeiirity. 
Vendors and purchasers are well aware that transfers (by' delivery) 
of such debentures are exempt from the If. jier cent, ad valorem stamp 
duty generally payable on the transfer of marketable securities, and 
they also appreciate the fact that .such instruments ran lie transferred 
without the delay soraetime.s involved in procuring the regi.stration 
of a transfer, while the holders can at any moment they de.sire, by 
registering, safeguard themselves against the risk incident to the 
possession of an iustrumeul to bearer. This form oi instrument 
would become even more general than it is but loi the stamp duty 
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of 21 . per cent, on the issue;* a duty of course considerably in excess 
of the duty of 2s. 6d. per cent, charged on the issue of registered 
debentures, though justified, from a Government point of view, by 
the immunity from transfer duty. Nevertheless the higher duty is 
in many cases a judicious ottlay on the part of the company, calculated 
as it is to attract investors desirous of having a readily convertible 
security. 


• Stomp Act, 1891. Sect. 89 (I) (a) and Schedule “Marketable Security,” 
(3) “ transferable by delivery,” l.s. for every 101., doubled by Finance Act, 1909-10, 
B. 76, and re-doubled by Finance Act, 1920, s. 38. 
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CHAPTEE VI. 


OUT OF DATE FORMS OF DEBE3OTURES. 


The great majority of the oiilstaiiding debentures of English eompanh’.s 
aeoord more or less closely with some of the dchcnttire forms set out 
iTi this work; but now and then a peculiar special form is met with 
ill practice. For example: — 

Debentures are occasionally found which have been issued in the 
form of mortgage set forth in the schedule to the (lompanies Clauses 
Consolidation Act, 1845 (but not under the statutory jiowers of the 
.Act), as follows: — 


By virtue of t.g. our memoramlum and articles of association, 

we the Company, in consideration of the sum of £ paid 

to us by of , do assign unto the said /bs executors, 

administrators and assigns our underlaiing, and all the sums 
of money arising therefrom, and all the estate, right, title, and 

interest of the company in the same to hold unto the said 

his executors, administrators and assigns until the said sum, 

with interest for the same at the rate of for every lOOf. by 

the year, is satisfied, the princijml sum to he repaid at the end of 
years from the date hereof on . 

Given under our common seal this day of . 


Where such a form is used there can he no doubt that the debenture 
holders obtain a charge on the undertaking of the conipaiiy by way 
'll’ floating security, and that principal and interest are pa} able as 
iirovided in the instrument. But a debenture in such a form lias 
grave defect,?: it is only tran.sferable subject, to equities {sujtru, p. 24), 
and unless otherwise provided therein such debentures do not rank 
pari jMssu as a charge on the undertaking, but rank according to the 
re.spective dates of issue. New Clydach Co., 6 Eq. oli. 


Another form of debenture ocea.sionally met with m iiracticc is 
based on the above, but in lieu of assigning the undertaking the 
instrument purports to charge the undertaking. T-his was the orm 
used in Panama, cfcc. Royal Mail Co., 5 Ch. 318 the case whir nu v 
be said to have created “ the floating charge. 


3 (2) 
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Another curious specimen of a debenture is to be found in lie Florence 
Land, dc. Co., 10 Ch. D. 530. By it the company, in consideration 
of the sum of lOOZ. advanced and lent to them by , 

do herehy, in pursmnce and under the powers of their articles of 
assooiation bind themselves, their successors, assigns, and all 

their estate, property, and effects to pay the said or hearer 

on presentation- of th is Imnd at the registered office of this 
company in England the said principal sum on a specified day 
and also interest on the said sum until paid at the rate of 6 per cent, 
per annum at the lime and place mentioned in the coupons attached 
hereto. 

The prolili'in prc.scnted in this case was whether this form of 
instrument created any valid and effective charge on the undertaking 
of the company by way of floating security. There was a difference 
of judicial opinion, but the opinion which prevailed was that it 
did. 

Another peculiar form of debenture is to be found in Colonial 
Trust Corpn., 15 Gh. D. 465. It is expressed in the shape of a bond, 
whereby the company in consideration, &c., declared that they 
wei'C hold and firmly bound unto the lender in the penal sum of 

£ , to be ])aid to the lender, his executors, administrators, and 

assigns, for which payment to be well and faithfully made they bound 
themselves and their successors and their real and personal estate 
firmly liy these presents, and on the back there was a condition 
declaring that the condition of the above written bond was such 
that if the corporation should pay the principal money and interest 
half-yearly then the obligation should be void, but otherwise it should 
remain in full force, and that the debenture holders should be entitled 
to 1)6 paid the principal moneys and interest secured to them 
respectively pari passu. This instrument was also held to create a 
valid charge on the undertaking of the company, though not upon 
its uncalled capital. 

All these forms of debentures must, however, be regarded as 
anomalous, and, with few exceptions, debentures now are, and for 
many years past have been, framed in close accordance with the forms 
drafted by the author for this work. 

But the growth of the debenture still goes on — new circumstances, 
new exigencies arise, or human methods change — and there are some 
special forms ol debentures which may still be required in special 
circumstances. Of these the following may be mentioned; — 

1. Debentures to be issued to the trustees of a debenture stock 
deed as a foundation for the security. These debentures provide for 
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the payment to the trustees of all principal moneys and for the 
payment of interest in the meantime, and give the trustees a charge 
on the undertaking or property as arranged. They also usually 
jirovide that payment of the interest on the debenture stock for each 
half-year is to be regarded as in satisfaction of the interest on the 
debenture.s. They refer to the trust deed, and declare that they are 
issued pursuant thereto. See Form 74. 

2. When a company has a running account with a banker or other 
lender, debentures deposited to secure the account are frequently 
made payable on demand. In such case it is not usual to make the 
instrument transferable free from equities or to insert any provisions 
as to a register of debentures. The object is to give to the holder 
a charge on the undertaking for a specified amount — a charge which 
he can at any moment call in, and so obtain payment of the amount 
actually due. See Form 74. 

According to the unfortunate decisions in George Houtkige tk Sonn, 
(1904) 2 Ch. 474; W. Tasker <& Sons, (1906) 2 Ch. 587, and Perth 
Electric Tramways, (1906) 2 Ch. 216, if the current account ccascil 
at any time to be in debit, the debentures were extinguished. But 
the legislature promptly intervened with an enactment (sect, 15 of 
the Companies Act, 1907, now replaced by sect. 75 of the Companies 
Act, 1929), which in effect nullifies these decisions. See further, 
mjra, pp, 139, 140. 

3. Debentures are sometimes issued to persons as a security by 
way of indemnity. In such cases the object for which they are issued 
i» occasionally set out in the debentures. 

4. Debentures are occasionally issued in the shape of a certificate, 
thus: — 

This is to certify that the Company, Limited, for valuable 

consideration already received, is indited to A. B. of in the 

sum of £ , which sum is payable, &c. 

The mere fact that the instrument is in the shape of a certificate 
does not, of course, affect its operation; it is an acknowledgment 
under the seal of the company, and the company can be sued thereon 
accordingly ; but no security is created. 


(Jertifiratc 

debcnture.'i. 
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CHAPTER VII. 

DEBENTURE STOCK CERTIFICATES TO REGISTERED HOLDERS. 

The Iiolders of debenture stock are usually given the right to 
certificates of title, stating the amount of the stock held by them, 
and referring to the deed under which the stock is constituted. Such 
a certificate is not. the stockholder’s title, it only constitutes the indicia 
of it— a solemn affirmation, to u,se Lord Cairns’ language, in Shrofshire 
Union, dc. Co. v. Reg., L. R. 7 H. L. 509, under the seal of the company 
that a certain amount of .stock stands in the name of the individual 
mentioned in the certificate. The following is a specimen of the 
certificate usually issued: — 

The Company, Limited. 

This is lo corlify Oial A. B., of , is the registered iiolder 

of i of the 4- per cent, debenture stock constituted and secured 

be deed dated and made, dc. 

Given under the common seal of the said company this day 

of . 

The trust deed usually sets forth in detail the rights of the stock- 
holder as regards certificates, transfer, transmission, payment of 
interest, &c., see infra, p. 348; the object being to place the stockholder 
as nearly as may be in the position of a registered debenture holder, 
and it is clear that the holder is bound by its provisions. 

Sect. 67 of the Act of 1929 provides as follows : — 

67.— (1) Every company shall, within two months after the allotment of any 
of its shares, debentures, or debenture stouk, and within two months after the 
date on which a transfer of any such shares, debentures, or debenture stock, is 
lodged with the company, complete and have ready for deliverj' the certificates 
of all shares, the debentures, and the certificates of all debenture stock allotted 
or transferred, unless the conditions of issue of the shares, debentures, or debenture 
stock otherwise provide. 

The expression “ transfer ” for the purpose of this sub-section means a transfer 
duly stamped and otherwise valid, and docs not include such a transfer as the 
company is for any reason entitled to refuse to register and does not register. 

(2) If default is made in complying with this section, the company and every 
director, manager, secretary or other officer of the company who is knowingly 
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a party to the default shall be liable to a fine not exceeding five pounds for every 
day during which the default continues. 

(3) If any company on whom a notice has been served requiring the company 
to make good any default in complying with the provisions of sub-section (1) 
of this section fails to make good the default within ten days after the servia' 
of the notice, the Court may, on the application of the person entitled to have 
t)ji certificates or the debentures delivered to him, make an order directing the 
company and any oflicer of the company to make good the default within such time 
as may be specified in the order, and any such order may provide that all costs 
of and incidental to the application shall be borne by the company or by anv 
officer of the company responsible for the default. 

If a company refuses to register a transfer of any sliare.s, debentures 
or debenture stock the company must, within two months after the 
date on which the transfer was lodged with the company, give to the 
tMinsferee notice of the refusal. See sect. 66. 

Where a company issues a certificate stating that a person is the 
registered holder of so much stock and the certificate is acted on, the 
company is estopped from denying its truth; that is to say, if it is 
untrue, the company is responsible in damages to the person who has 
been prejudiced, for the principle illustrated in Bahia, &c. By. (Jo., 
L, R. 3 Q. B. 584, 595, applies. See, as to share certificates, Part 1., 
15Th ed. pp. 625, 626. But there is no estoppel where the document to 
which the seal purports to be affixed i.s a forgery. Ruben v, (ireni 
Fingall Co., (1906) A. C. 439. 

The London Stock Exchange Rules contain requirements relating 
to the form of debenture stock certificate. See Part I,, i5th ed.. 
Appendix, p. 1476, 
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CHAPTER VIII. 

AS TO DEBENTURE STOCK CERTIFICATES TO BEARER. 

Debpniuru The provisions for f“n.snriiig the negotiability ol debenture stock 
certificates to Itearer are commonly embodied in the trust deed con- 
bearer. stituting the stock, so that the certificates may be in the simplest 

possible form. They certify that the bearer is entitled to “ £ of 

the above debenture stock constituted and secured by trust deed 
dated, ” &c. See these provisions set out, p. 352, and form of 
certificate, in/ra. Form 38; also Stock Exchange Rules, Part I., 
15th ed.. Appendix, p. 1476. 

The holder of the certificate is clearly bound by the provisions of 
the trust deed constituting the stock. He cannot both ap})robate and 
reprobate the contract. Such stock certificates are liable to a duty 
of 31. per cent. By the Stamp Act, 1891, Sched. I., under “share 
warrant stock certificate to bearer,” the latter are charged a duty of 
three times the duty chargeable on a deed transferring the stock. 
Under sect. 108 of the same Act stock certificate to bearer included 
such a certificate issued under any statute authorizing the creation of 
debenture stock, and by sect. 5 of the Finance Act, 1899 (see p. 230, 
infra), this definition was extended to cover instruments to bearer 
issued on behalf of any company established in the United Kingdom 
and having a like effect. By sect. 38 of the Finance Act, 1920, the 
duty on stock certificates was doubled. 

Sect . 67 of the Companies Act, 1929 (supra, p. 38), requires certificates 
to be issued within two months, unless the conditions of issue otherwise 
])rovide. 



CHAPTER IX. 


THE POWER TO BORROW AKH TO ISSUE DEBENTURES AND 
DEBENTURE STOCK. 

A COMPANY can do nothing— so as to be valid in law — beyond the scope 
of its objects expressed or implied. This is a fundamental principle 
of company law, and it govern.s a coin])auy’s })ower to borrow. 
There are some dicta in Paierd Fik Co., 0 Ch. 83, seeming to 
postulate that a body corporate as such has an implied power 
to deal with its property as it thinks fit. James, L. J., there says: 
■■ The company is a body corporate, and by the law of England 
a body corporate can hold ])roperty and dispose of it as freely as 
an individual, unless it is s})ccially prohibited from so doing. In 
the memorandum and articles of this company I can find nothing 
to prevent the company qud company from pledging part of its 
property for payment of a debt incurred in the course of its business.’ 
And Mellish, L. J., said (p. 88): “It was urged that no company 
can mortgage unless expressly authorized to do so. Now, the 
company has property which it is authorized to deal with, and 1 
should say that the true rule is just the contrary, namely, that the 
company can mortgage unless expressly prohibited Irom doing so. 
But too much reliance must not be placed on these dicta, for the 
company in that case was a trading company, formed to acquire and 
work certain patented inventions, and “ for the doing of all such other 
things (including the purchasing, leasing, or otherwise acquiring, 
holding, and disposing of lands and buildings) as arc incidentiil or 
conducive to the attainment of the above objects, or any ol them. 
The question for decision was whether the company had power to 
mortgage its property to secure a debt owing to its banker.^, and ftii' 
mortgage might very well have been treated as covered by' the gineiiii 
words in the memorandum, or as justified by reason of the eonqiaii} 
being a trading company. Except on some such hypothesis as thi,. 
these dicta cannot be sustained, for they are clearly irreconcikalh 
with the principles settled in Ashbury, &c. Co. v. Riche, L. K. 7 H- 
1153, which was decided five years later, and with the lai^ as m 
down by Cotton, L. J., in Reg. v. AVr Gharks Reed, 5 Q. B. B- I8o. 
There the Lord Justice says: “It was said that every corporation, 
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The com- 
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unless restricted by its act of incorporation, has the same power 
as an individual to enter into contracts, including that of borrowing 
money. In our opinion this contention . . . cannot bo maintained, 
In our opinion the power of a corporation established for certain 
specified purposes must depend on what those purpo.ses are, and, 
excejit so far as it has expre.ss jxiwer given to it, it will have such 
powers only as are necessary lor the purposes of enabling it in a 
reasonable and proper way to discharge the duties or fulfil the purposes 
for which it was constituted. ... A trading corporation his 
lordship was dealing with the case of an educational authority — 
“ stands as regards an im[)lied power ot borrowing in a very different 
po.sition.” 

And in Re Badije.r, (1905) 1 Ch. 568, 573, Buckley, J., said: “As 
I understand the law, primd facie a commercial company or a trading 
company has, a.s has been said more than once, an implied power to 
borrow money for the purposes of its business if such borrowing is 
not exfire.ssi)’ jirohibited. The fact that that proposition has been 
confined to commercial or trading companies goes strongly to show 
that a power to borrow is not implied where the body in question 
is other than a commercial undertaking.” 

The true tests, therefore, of a company's borrowing power are— 
(1) Is the power expressly given by its memorandum? (2) If not, 
is such a power to be implied as incidental to the company’s objects ? 

Given a company’s power to borrow, the question then arises, how 
this power may be exercised — whether the company can exercise 
it by the issue of debentures and debenture stock. The answer is 
that the power depends on the company’s memorandum of association. 

Usually the power to borrow' and to issue debentures and debenture 
stock is given in the memorandum by a clause in these terms: — 

“ To borrow or raise or secure the payment of money in such 
manner as the company shall think fit, and in particular by the issue 
of debentures or debenture stock, perpetual or otherwise, charged 
upon all or any of the company’.s property (both present and future), 
including its uncalled capital,” 

Where, as in such a clause, the power is expressly given by the 
memorandum, it is, beyond question, effective; but an implied, power 
to issue debentures or debenture stock is equally effective. Thus, 
if the memorandum merely gives power “ to borrow,” that includes 
power to borrow by the issue of debentures or debenture stock. 
And the same rule applies where the memorandum only gives an 
implied power to borrow. Where there is a power, whether express 
or implied, to borrow, a company has by implication power to secure 
by mortgage or charge the repayment of the moneys borrowed. General 
Auction, dc. Co. v, SmUh, (1891) 3 Ch. 432; Patent File Co., 6 Ch. 83. 
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If a company has no power by its constitution to borrow, it can 
now remedy this defect by applying to the Court under sect. 5 of 
the Act, to sanction its taking such a power or extending it, if the 
exi.sting pow'cr is inconveniently limited. See Re Revermnary Sor.., 
(1892) 1 Ch. 615; Re Empire Trust, 64 L. T. 221; and Company 
Pfpcedent.s, Part I., 15th ed., p. 1124 etseq. 

Where it is proposed to issue debentures to bearer, the company 
must of course have power to borrow, hut it i.s not necessary that a 
jjower to issue debentures to bearer should be expressly given in the 
memorandum of association. It is generally and rightly considered 
that if the company has power to borrow, the issue of debentures 
to bearer may be deemed reasonably incident to that power. 
Blakeley Ordnance Go., 3 Ch. 104; Imperial Land Co. of Marseilles, 
11 Eq. 478. 

So, too, it would seem, that where the company has power to 
borrow or raise money by the issue of debenture.s it may raise it by 
the issue of what are called perpetual debenture.s, i.e., debentures 
payable only in the event of winding-up, or after six months’ d(dault 
in jiayment of interest; it used to be objected that an instrument 
under which the principal was never to be repaid could not properly 
be called a debenture, and that any attempt to make mortgage 
debentures or debenture stock perpetual or irredeemable must fail 
as being in contravention of the rule against clogging the equity of 
redemption; hut these objections were put beyond the range of 
controversy by sect. 14 of the Act of 1907 (now sect. 74). 

74. A condition contained in any debenturee or in any deed for securing any 
debentures, whether issued or executed before or after the commenconient of this 
Act, shall not be invalid by reason only that the debentures are thereby made 
irredeemable or redeemable only on the happening of a contingency, however 
remote, or on the expiration of a period, however long, any rule of equity to the 
contrary notwithstanding. 

Debenture stock is, as we have seen, in substance the same 
thing as a loan secured by debentures. If the company has, by its 
memorandum, power to borrow or raise money by the issue of 
debenture stock, its power is placed beyond question; but, even 
where there is no such power, it is conceived that a power in the 
memorandum “ to borrow or raise money by the issue of debentute.s 
or otherwise,” or even a narrower borrowing power, will justify 
raising money by the issue of debenture stock, although it may, in 
some cases, be deemed expedient to reserve to the company power 
to redeem at a specified period. 

“Debenture stock," as pointed out iu iindfef on ompane, 

ed., p. 340 ^ “ fg merely borrowed capituG codi^o/lc/cltGc/ 
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mass for the sake of convenience. Instead of each lender having a 
separate bond or mortgage, he has a certificate entitling him to a certain 
sum, being a portion of one large loan.” 

Assuming the company, according to its constitution, to possess the 
requisite power, the next question is whether the Act restricts in 
any way the exercise of its powers in this respect. As to this, it must 
be borne in mind that, in relation to certain companies not being 
private companies, the Legislature has by provisions now embodied 
in sect. 94 of the Act, imposed certain preliminary restrictions on 
the exercise of borrowing j)owers, and these restrictions, as conditions 
precedent to a company ’,s borrowing, it will be convenient to consider 
before proceeding to the discussion of the powers of the directors. 

Sect. 94 runs as follows: — 

94. — (1) Where a company having a share capital has issued a prospectus 
inviting the public to subscribe for its shares, the company shall not commence 
any business or exercise any borrowing powers unless — 

(a) shares held subject to the payment of the whole amount thereof in cash 
have been allotted to an amount not less in the whole than the minimum 
subscription: and 

(h) every director of the company has paid to the company, on each of the 
shares taken or contracted to be taken by him and for which he is liable 
to pay in cash, a proportion equal to the proportion payable on application 
and allotment on the shares offered for public subscription: and 

(c) there has been delivered to the registrar of companies for registration a 
.statutory declaration by the secretaiy or one of the directors, in the 
prescribed form, that the aforesaid conditions have been complied with. 

( 2 ) Where a company having a -share capital has not issued a prospectus inviting 
the public to subscribe for its shares, the company shall not commence any 
business or exercise any borrowing powers, unless — 

(a) there has been delivered to the registrar of companies for registration a 
statement in lieu of prospectus ; and 

(h) every director of the company has paid to the company, on each of the 
shares taken or contracted to he taken by him and for which he is liable 
to pay in cash, a proportion equal to the proportion payable on application 
and allotment on the shares payable in cash; and 

(c) there has been delivered to the registrar of companies for registration a 
statutory declaration by the secretary or one of the directors in the 
prescribed form that paragraph (b) of this subsection has been complied 
with. 

(3) The registrar of companies shall, on the delivery to him of the said statutory 
declaration, and, in the case of a company which is required by this section to 
deliver a statement in lieu of prospeetns, of such a statement, certify that the 
company is entitled to commence business, and that certificate shall be conclusive 
evidence that the company is so entitled. 

(4) Any contract made by a company before the date at which it is entitled 
to commence business shall he provisional only, and shall not be binding on the 
company until that date, and on that date it shall become binding. 
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“ Provisional ” here means that the contract is to be read as if it 
contained a ])rovi8ion that it shall not be binding on the company 
unless and until the company becomes entitled to commence bu.siacs.s. 
Kc Otto Electrical, d;c. Co., (1906) 2 Ch. 390; Clinton's case, (1908) 
2 Ch. 515. 


(6) Nothing in this section shall prevent the simultaneous ofifer for subscription 
or allotment of any sharc-s and debentures or the receipt of any money payable 
(in application for debentures. 

(8) If any company commences bu.sines.s or exerriaos borrowing powers m 
contravention of this section, every person who is responsible for the eontraventiim 
shall, without prejudice to any other liability, be liable to a fine not exceeding 
fifty pound.s for every day during which the contravention eontiniK''. 

(7) Nothing in this section shall apply to (a) a private company or ( li) ii eompaiiv 
registered before the first day of January nineteen hundred and one, or (c) a 
emnp.any regi.st,pred before the first day of July nineteen hundred and eight wlin li 
lias not issued a prospectus inviting the public to subscribe for its shares. 

Companies, therefore, that come within the category ol private 
compauios, are outside the section. For the definition ol a ])i'ivatp. 
company,” see sect. 26 (1). 

The minimum sulxscription referred to in sect. 9-1, siih-sert. (1) (.i) 
rau.st be interpreted by reference to sect. 39, sub-.sect.s. (1), (2) ol 1929, 
which run as follows: — 


39 ._( 1 ) No allotment shall be made of any share capital of a company ollercd Allotment, 
to the public for subscription unless the amount stated in the pro.sjieetus as the 
minimum amount which, in the opinion of the directors, must be laised b\ lie 
issue of share capital in order to provide for the matters specified in [laragraph .) 
in Part I. of the Fourth Schedule to this Act has been subscribed, and the sum 
payable on application for the amount so stated ha.s been paid to and received 
by the company. 

For the purposes of this subsection a sum shall be deemed to have been pan 
to and received by the company if a cheque for that sum iias been received in gmx 
faith by the company and the directors of the company have no rea.mu for 
suspecting that the cheque will not be paid- 

(2) Tho amount so stated in the prospertus shall lie reckoned exclu.iivel> ol 
any amount payable otherwise than in cash and is in this Act referred to a, 
minimum subscription.” 


Paragraph 5 of Part I of the Fourth Schedule provides as follow.s :- 

6. Where share.s are offered to the public for subscription particulars as to- 
il) the minimum amount which, in the opinion of the director,, must be 
raised by the issue of those shares in order to prowm i 
if any part theix-of is to be defrayed in any other 
of the sums, required to be provided in respect of each of tin ? 

"rpurchase price of any property purchased or lo be pure based 
which is to be defrayed in whole or in part out of ihc 
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(t) any preliminary expenses payable by the company, and any 
commission so payable to any person in consideration of his agreeing 
to subscribe for, or of his procuring or agreeing to procure subscriptions 
for, any shares in the company ; 

(c) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters; 

(d) working capital; and 

(ii) the amounts to be provided in respect of the matters aforesaid otherwise 
than out of the proceeds of the issue and the sources out of which those 
amounts are to be provided. 

To put it shortly, a company not being a private company, or a 
company which has already properly commenced business, caimot 
exercise its borrowing powers until it has got its certificate to commence 
busines.s, and to get this the company must — 

1. Have obtained its minimum subscription; 

2. The directors must have paid up the proper proportion on their 

shares; 

3. The secretary, or one of the directors, must have delivered to the 

registrar for registration a statutory declaration that the con- 
ditions have been complied with. 

Supposing tlii.s done, and the certificate obtained, the nest step 
IS to eonsider wliat are the powers with regard to borrowing vested 
in the directors. 

Usually the articles contain express power, as in the clauses 
following;— 

The direetor.s may, from time to time, at their discretion, raise or borrow, or 
secure the payment of any sum or sums of money for the purposes of the company 
[but so that the amount at any one time owing in respect of moneys so raised, 
borrowed, or .secured, shall not, without the sanction of a general meeting, 
o.\ceed the nominal amount of the capital. Nevertlieless, no lender or other 
person dealing with the company shall be concerned to see or inquire whether 
tiiis limit is ob.scrvcd.] 

The directors may raise or secure the payment or repayment of such moneys 
in such manner and upon such terms and conditions in all respects as they think 
fit, and in particular, hy the issue of debentures or debenture stock of the company 
charged upon all or any part of the property of the company (both present and 
future), including its uncalled capita! for the time being. 

Debentures, debenture stock, and other securities, may be made assignable, 
free from any equities between the company and the person to whom the same 
may be issued. 

Any debentures, debenture stoek.s, bonds, or other securities may be issued 
at a discount, premium, or otherwise; and with any special privileges as to 
redemption, surrender, drawings, allotment of shares, attending and voting at 
general meetings of the eom})anv, appointment of directors and otherwise. 

If any uncalled cajutal of the company is included in, or charged by any 
mortgage or other security, (he directors may, by instrument, under the company’s 
seal, authorize the persou in whose favour such mortgage or security is executed. 
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or any other person in tnist for him, to make oalla on the members in respeet 
of such uncalled capital; and the provisions hereinbefore contained in regard 
to calls, shall, mutatis mutandis, apply to calls made under such authority; and 
such authority may be made cxcreiscable, either conditionally or unconditionally, 
and either personally or contingently, and either to the exclusion of the directors’ 
power or otherwise; and shall be assignable if expressed so to be. 

The presence of such clauses as the above precludes, of course, auy 
question as to the directors’ powers. In other cases there is no 
express power in the articles, but there is a clause similar to clause 67 
of Table A of 1929 (55 of 1862, or 71 of 1908), or the clau.se on p. 51. 
infra — empowering the dirertors to exercise all such powers of the 
company a.s are not, by the Act, or by the articles, requireil to be 
exercised by the company in genera! meeting. It is well seUled that 
such a general clause is effective, and invests the directors with anv 
j)ower which the com])any may po.ssc.ss to borrow on debentures or 
otherwise. Patent File Co., 6 Ch. 88; Anglo- Danubian Co., 20 Eq. 

339. But it ought to be added that the Committee of the London 
Stock Exchange do not approve of directors being given an unlimited 
]iowcr of borrowing. 

If the company has the requisite powers, but the artic]e.s do not 
ve.st tho.se power.s in the directors, it may be necessary to obtain 
authority from a general meeting, or, in some case.s, to pass a sjiecial 
resolution altering the regulations, and vesting the necessary jiowers 
in the directors, either absolutely or subject to the control of geiiwal 
meetings. 

Sometimes it is necessary to alter a ligure in the articles ol 
association, e.g., “ That the articles of association be altered by 

substituting the figures 100,0001. for the. figures 50,000(. in clause 

thereof.” 

In some cases the directors have power to is.sue debentures or 
debenture stock only with the sanction of the company in gemual 
meeting, and in such cases the necc.s.s.iry .sanction ought, of rniirse, 
to be obtained; but it docs not follow that debeutun's or debenture 
stock irregularly issued will be void, lor the holder may be entitled 
to assume that the directors are acting regularly, and liuve obtained 
t he requisite resolution. See Royal Rrili.ili liavik v. 1 tirgwind, 6 E. A’ Ij. 

327; and other ea.sps cited on pp. 12^, 129, in/ra. 

A power to raise monej’ upon mortgage of the whole or any jairt 
of the property of the company or uyion debentures warrants the 
issue of debentures which contain a mortgage. Famma, (fc, Cn. 

5 Ch. 318, 322. 

If debentures or debenture stork are to b,. charged upon ilic 
unealled capital of the company, it must be seen that the comfiany 
and the directors have power to charge thi.-^ portion of the company s cafstal. 
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assets. Calls, generally speaking, are to be made at the discretion 
of the directors; and unless the directors are expressly [swpra, p. 46], 
or by necessary implication, empowered to mortgage the future calls, 
it will be vUra vires for them to do so. See infra, p. 128. 

But where the company has the requisite power in its memorandum 
of association, and the directors have by the articles the general 
powers of the company (see infra, j>. 51), that is enough, unless by 
some clause in the. articles the general powers are expressly or 
impliedly made inapplicable to a mortgage of uncalled capital. 
In re Pyle Worl's, 4 \ L’h. D. 5.31. 

The directors’ borrowing powers are very commonly limited as above 
(p. 4(1). Sometimes I lie limit is to be a specified sum. See Howard v. 
Patent Ivory Co., 3S Uh. 11. 156. In most cases the article is so 
framed as to allow a general meeting to extend this limit, and 
thi.s i.s desirable; for if the company wants to pass beyond the limit, 
it may bo ver\ inconvenient for it to be coinjielled to pass a special 
resolution. 

Occasionally there is a clause to the eifect that no debentures or 
debenture stock .shall be issued without, the sanction of a separate 
meeting of the jireference shareholder.s. Such a clause is open to 
very grave objection. It may at the critical moment paralyze the 
company, or compel the directors to raise money be selling bills of 
exchange at a heavy discount. 
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CHAPTER X. 

WHAT PROPERTY' MAV BE MORTOAGED OR CHARGED TO SECURK 
DEBENTURES AND DEBENTURE STOCK. 


To Hiiswer tlii.s question it i.s necessary, first, to iook iit flie nictnnrarKiiim 
und articles of association or other reRiiliilioiis of the conijianv; ami. 
scconilly, to Consider whether there is anytliiii" .special in the 
nature of the property which can affect the company's power to deal 
with i1 . 

First, as to tlie memorandum of association. Usually the memo- 
randum giv(‘B expres.s power to boriow, or raise, or secure money, 
ij|)on such term.s and in such rnaiiiier as the eomjiany may think fit : 
and, in particular, by the issue of defietittires or debenture stock, 
(lerpetiial or otherwise, charged upon the whole, or any part-, of the 
projierty of the company, iioth present and future, including it' 
uncalled capital, ft also iucludes, usually, a clau.se ciiipowermg 
the Company to sell, mortgage, charge, and deal with its jiropertv 
and rights. 

When the objects are exprc.ssed in tlie.se ternrs, lu' in .substantial^ 
similar terms, there is, of course, no doubt that the company can 
ruortgagi? the whole, or any part, of its jiroperty and assets, loi 
securing debentures or deiienture stock. But sonietiiiKCs the expro'sed 
objects are not so well defined. For example, tliey may only gne 
power to borrow or raise money for the piirja.ses of the eimipam, 
without saying anything about security; yet, even if this is tin 
ease, a simple power to borrow or rai.se money has lieeii held o, 
nnjily power to give seeurity, for only thus can it be imide elleetive 
in anv bu.siue.ss seiise-and no limit being imja.sed, the comjiim.V 
may give such security on its property, both pre.sent, and future, 

It thinks fit. 

In other cases, there is no expre.ss power in tlie memoiaudum to 
borrow or raise monev, but the nature of the fompanys objeits 
■such that the. eompanv has implied power to l.orrow as mcdental to 
such objects; this is the case with a trading or cnmiuereial <-omjia.G. 
See mpra. p. 41. And a , lower so implied eou.prehends and carrnM 

4 
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witli it power to mortgage or charge for the purpose of securing moneys 
to be raised. 

Debentures and debenture .stock are sometimes issued, not only 
upon a loan transaction, but as part of the consideration for property 
purchased, or to secure a debt otherwise due. Where a company 
has power to purchase property, it l>as an implied power to secure 
the payment of the purchase-money, and therefore, to issue debentures 
or debenture stock m part satisfaction. And where a company 
has power to incur debts on other accounts, it has an implied power 
To give security for the payment thereof, and the implied pow'cr 
thus to give .security extends to the whole property of the company 
present and future. 

Occasionally the memorandum of a company limits the power to 
borrow or mortgage to a fixed amount, and, where it does so, any such 
limitation must, of course, be observed; to transgress it is ultra vires 
of the company. If it is desired to borrow in excess of the limit. 
The only course is for the company to obtain an enlargement of its 
borrowing powers. This the company may do by proceeding under 
■sect. 5 of the Act, and alter its objects with the sanction of the Court, 
wo as to abrogate the limitation or to relax n. A considerable number 
of comjianies have in this way obtained power to raise money by 
debentures and perpetual debenture stock. Sec Reversiomry Interest 
Soc., (1892) 1 Ch. G15; Empire Trust, 64 L. T. 221. 

Assuming that the memorandum of association originally, or as 
enlarged under the Act, confers the requisite power, it is necessary 
to turn to the articles of association, or other regulations of the company, 
in order to see whether, and to what extent, the powers of the company 
or of the directors are fettered thereby. 

As a rule, the articles of association, ui other regulations, invest 
rhe directors with authority to exercise the borrowing powers of the 
I omjiauy, either without restriction or subject to certain specified 
lestrictions. See the usual clauses, supra, p. 46. 

Where such clauses are found, the directors’ power to give security 
for dehenlures or debenture stock upon the whole or any part of the 
}irope]ty or assets of the company is clear enough; but a much more 
simple form will suSice to enable the directors to mortgage the 
jiroperty and assets of the company as a security for debentures and 
debenture stock; for instance, a clause such as the following, which 
is sometimes found in the older forms of article.^, is sufficient to invest 
I he directors with a large power:- 


1 he directors may borrow or rai.se money , and may secure, the repayment in 
Mieh manner as they think fit. 

or. The directors may issue debentures or debenture stock on such terms as 
10 security and otbenvise as they think fit. 
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Besides special clauses as above, tie articles of a company generally 
rmitain a clause in the terms following; — 

The management of the business of the company shall be vested in the General 
[lirectors, who, in addition to the powers and authorities by these presents or powers vi sted 
othi-rwise expressly conferred upon them, may exercise all such powers and do 'I'"'*'*"™- 
all such acts and things as may be exercised or done by the company and are rot 
hereby or by statute expressly directed or required to be exorcised or done by 
the company in general meeting; but subject nevertheless to tho provisions of 
the statutes, and of these presents, and to any regulations from time to time 
made by the company in general meeting: provided that no regulation so niade 
shall invalidate any prior act of the directors which would have been valid if 
such regulations had not been made. 

Such a general power will, if the memorandum gives an expii-ss Operation, 
or implied power to mortgage property to secure debentures nr 
debenture stock, vest in the directors full authority to exercise fhe 
company’s powers, in respect of giving securities for debeni.iiies inid 
debenture stock, even though the articles contain no other more s))e('ific 
power. 

(llause 55 of Table A, 1862, was framed in .somewlnit similar terms, 
and so is clause 67 of the new Table A. 

The validity of such a general authority has Ix'en lejieat.edly 
recognized. Thus, in Patent File Co., 6 Bh. 83, the iirtieles authorized 
the borrowing of money with I he sanction of an extraordinary 
meeting of the company: they also contained a clau.se sulKstantiully 
fhe same as above: the directors overdrew the eonipanv's iiankiiig 
account, and being required by the bank to give security, deposited 
with it iitle deeds of property belonging to the conipanv. It was 
held, in the winding-up of the company, that the niortgage was 
valid. James, L. J., said: “ It is plain that, iiinler these artichs, 
the directors can do anything which the comjiany could do, iinle.ss it 
IS an act which they are specially prohibited from doing. I can liiid 
nothing in the memorandum or articles to prevent the directors from 
making the best terms they can with a creditor of the compiinv, 
by selling or pledging part of the property of the company. -A-nd 
Mellish, L. J., added; “ The articles give to the directors the whole 
powers of the company subject to the provi.sion.s ot the arlieli -, 
and of the Companies Act, 1862; and I cannot find anything, oitlu i 
in the Act or the articles, to prohibit their making a mortgag'' I'.' 
deposit. There being nothing in the articles to prohibit the giving 
of such security, I am of opinion that the company can give it as well 
for a past debt as for a future one.” 

Anglo-Danubian Co., 20 Eq. 339, furnishes another iliii.strati-iii. 

There, the articles contained express power to borrow (clause 2,t). 
and also (clause 66) a general delegation of power.s a.s above, and it 

4 (2) 
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was held that, by the conjoint effect of the two clauses, the directors 
had power to issue debentures at a discount. 

Occasionally, though rarely, the articles expressly prohibit any 
mortgage or charge of some or all of the property of the company 
or confer power to mortgage only certain of its property. Where 
the provisions of the articles are too restricted, the only course open 
to the company is to alter its articles, so as to allow ol the creation of 
the mortgage or charge. 

Wide as are the powers of a company and its directors in regard to 
issuing and giving security for debentures and dol)PUture stock, there 
are still certain qualifications affecting the power — qualifications which 
need to he borne in mind — in regard to particular kintls of property 
or assets. Of the.se there are four:— 

(1) Projiertv employed in .statutory undertakings. 

(2) Uncalled capital. 

(3) Foreign property. 

(4) Conifwiiv’s books. 

(1) As (o Statutory Undertakings. 

Com|iaiiie.s under the Acts of 1862, 1908 or 1929, not uncommonly 
obtain Acts of Parliament, or provisional orderLS ol' the Board of Trade 
afterward, s coiifirined by Parliament, or other statutory authoritj', 
under which some undertaking of public utility is constituted and 
power coufericd by Parliaiucut on the company as the owner thereof. 

tVheri Parliament, thus vests authority in a particular person, it is 
lUTsunied in doing so to trust that person, and no other, and the 
powers so conferred are not transferable unless otherwise provided 
by Tarliameiit. 

This was laid down in Gardner v. L. C. d; D. Ry. Co., 2 Ch. 201. 
See also Blaker \ . Herts and Essex Waterworks Co., 41 Oh. D. 399; 
HJarshall v. South Staffordshire Tramways Co., (1895) 2 Ch. 36; and 
( 'rystaJ Palace Co., 104 L. T. 898. 

These cases must be borne in mind, because tliey show that a 
statutory undertaking cannot be made a complete and effective 
seeni'ity uules.s there is authority Ironi Parliament. The Court ha.s 
no jurisdiction to apjioint- a manager, or to make an order lor 
toreclo.sure or sale of the undertaking. London, Chatham, &c. Co. v. 
Gardner, 2 Ch. 201; Blaker v. Herts, dc. Waterworks (1889), 41 Ch. D. 
399. 

Nevertheles.s, if the company has power to borrow, it does not 
follow that it eaniiot give an equitable security of a qualified character 
on its statutory undertaking; for an equitable security does not give 
any power to enter and take po.s.ses,sion, exeejit liy means of a receiver 
appointed by the Court: and when it comes to the enforcement 
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thereof, the Court will give effect to it as far as is consistent with 
maintaining the policy of Parliament; and, accordingly, will appoint, 
a receiver of the income, though it will decline to enforce the security 
hy sale or foreclosurt' or to appoint a manager, and on a winding-uj) of 
the company the holders of debentures will have a charge over the 
.i.ssets. including the procfed.s of sale of realised a.ssetN, in prioritv to 
the unsccui'ed creditors. /I’e Glt/ri Vallfi/ Trannraii Co., (1937) (Hi, hi.'). 


(2) As to Uncalled Capital. 


At one time it wa.s thought that uncalled cajutal could not be fimilleJ 
mortsiaucd {Slanlei/’x (‘itse, 4 T). J. k S. 407), tbe idea being that the ‘apital. »ua1- 
directors could nut deprive themselves of the discretion vcsled iii 
them as to calling up such capital; but in 1875, Je.s.scl, lU. K,. decided 
that a mortgage of uncalled capital wa.s allowable, where the company's 
articles of association gave the power, and there wa.s nothing in (he 
nieinoi'andum of n,.sHociation to the contrary {Phrrnix Besmner Cn., 

44 L. J. (.Hi. (i83); and, accordingly, in the first edition of the aulliors 
work on ('onipany Precedents, publi.-*he(l in 1877, and in all .siibscipiein 
'■ditions, the author, after referring to this deetsion, gave loniis 
of ikdienture.s charging the company’s undertaking and its iinciilleil 
capital for the time being. Doubts having been raised as to the 
validity oi' such a mortgage, tbe matter was coiisidcreil in the t'oiiit 
of Appeal in Piyic Works, 44 Ch. D. 534, and it wa.s held that Pha<nu. 

Bessemer Co. was well decided, and that a company, if autlionzi'd 
to do ,so by its constitution, may mortgage or charge uncalled eapilal, 
.Subsequently the .same question came before tbe .(udieial Commitlee Valnlitv 
of the Privy Council, and it wa.s again held that if there is jiower m ''.siulilidiid. 
the memorandum, or if there is power in the articles, and notliing to 
the contrary in the memorandum, uncalled capital can be elleetually 
charged. Newton v. Debenture Holders of Anf/lo-AuslrnUan, <tc. 

Co., (1895) A, C. 244. On the other hand, the rule rrpressto unius 
esi ejcoliisio aUerius may prevail. “ If the memorandum, when 
authorizing certain charges, has omitted to authorize a charge on 
uncalled capital the omission may imply a prohibition," J'ei bonl 


Macnaghten, S. C., p. 249. 

It is not essential that such a power to nmrtgage uiiealled e.i 
or future calls should be given in terms— cMw— lit 


riitill 

.niticiriit III 
fbe allw, 


articles; something less may be .sufHeient; thus a power m t n 
memorandum to mortgage the property and rights of the lomfianv j,, 

will cover uncalled capital. Howard v. Palent Ivorg Co., 38 ( h. 0. 

156. So, too, a power to mortgage the company’s " assets " appears 
to be sufficient (Page v. InterruUioml, drc. Trust, 68 L, T. 43.5); or 
to raise money in various modes, or in such other nmniK i as i 
company may determine” {Jackson v. Ramford tool (o., (18, ) 
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Ch.. 340); or to raise money on “any security of the company.” 
Newton v. Debentwe Holders of Anglo- Australian, dec. Co., supra. 
But a power to borrow merely on the “ property ” or the ‘'funds ” of 
the compay will not authorize a charge on the company’s uncalled 
capital, for uncalled capital i.s only “property” potentially, that is 
to say, when called up {Irvine v. Union Bank of Australia, 2 App. Gas. 
366; Bank of S. Australia v. Abrahams, L. R. 6 P. C. 265; Stanley's 
case, 4 De G. J. & S. 407). Bven the words “ property both present 
and future ” are insufficient. Streatham Estates Co., (1897) 1 Ch. 15; 
Johnson v. Russian Spratts Patent, Ltd., (1898) 2 Ch. 149. Nor will a 
power “ to pledge, mortgage, or charge the works, hereditaments, plant, 
property, and effects of the company.'' Sankey Brook Coal Co. (No. 2), 
10 Eq. 381. 

Power in tlir menioranduiu to raise money by the “ issue ” of 
debentures, mortgages or other .securities does not preclude an oral 
charge on uncalled capital. Tillmry Portland Cement Co., 69 L. T. 
495. 

Primd facie a charge on uncalled capital does not prevent the 
directors from forfeiting .shares for non-payment. Agency Land, dec. 
of Australia, 20 T. .L. R. 41 

By sect. 49 of the Act, a company may by special resolution 
“ determine that, any portion of its share capital which has not been 
already called up .shall not be capable of being called up, except in 
the event and for the purpose of the company being wound up,” and 
thereuiJon such portion of capital is not to be capable of being called 
up except in such event and for such purposes. 

Where a company has passed such a resolution, the capital so 
declared “ not capable of being called up ” cannot be charged by the 
company under a power in its memorandum or articles to charge its 
uncalled capital. The Court of Appeal so held in Re Mayfair Property 
Co., Bartlett v. Mayfair Property Co., (1898) 2 Ch. 28. Bindley, L. J., 
in his judgment in that case, said it was plain that the section was 
framed, inter alia, “ to preserve for the general creditors of the company ’ ’ 
the reserve capital, and the learned judge considered that any mortgage 
of such re.serve capital would defeat this object, and that to apply any 
part of the reserve capital to paying off such a mortgage “ is not to 
^?Pb’ reserve capital for the purposes of the company being wound 
up within the true meaning of that expression as used in sect. 5, but 
to prevent such application.” 

The author doubted the correctness of this decision, and his reasons 
are fully stated in the eleventh and previous editions of this work. 
Ihe decision has now, however, remained unchallenged for more 
than thirty years, and was expressly approved by Buckley, J., in 
Re Irish Club Co., Ltd., W. N. (1906) 127.— Ed. 



WHAT PROPERTY MAY BE MORTGAGED TO SECURE DEBENTURES. 

(3) As to Foreign Property. 

A great number of English companies own property abroad, e.ij., 
lands, mines, mortgages, concessions, railways, tramways, breweries, 
and a variety of other industrial undertakings. Such companies, 
if they require to borrow, are compelled to consider how such foreign 
property can be made available as security. The leading jirinciple 
to be borne in mind in solving this problem is that immovable property 
and rights in rent over movable property are governed by the lei lor.i 
rei sitm — the law of its situation — and, therefore, to create an 
unimpeachable security upon property situate abroad, the requirements 
of the local laws must be complied with. If this is not done, persons 
ill the foreign country where the property is will remain entitled to 
ignore the security, to take mortgages on the jrroperty comprised 
in it, to levy execution thereon and otherwise deal with the same 
according to the local law as if the charge or swuritv ilid not 
exist. 

Hence in every case of borrowing on projrerty abroad the following 
questions arise: — (1) (Jan the debentures or debenture stock be secured 
on the property in accordance with the local laws, and it so, how 
(2) If not, what is the best security that can be given ? 

As regards the first — giving security according to tlie local laws, 

It would not be practicable within the limits of this work to deal 
with the complexities of this important question in detail; but a 
tew examples may be given of the kind of diiliculties that arise. 
Thus, in many countries there is a diflSculty about vesting land in 
aliens, e.g., as trustees for debenture holders. 

It may be that the foreign country does not recognize trusts, and 
therefore imposes a heavy duty on the transfer, and further duties 
on the death of a trustee. 

In some countries, again, there is a difficulty about vesting land ni 
a foreign corporation, e.g., an Engbsh company, when it is desirc'l 
to appoint such a company as trustee for debenture holdor.s. 

In some countries whilst a transfer to an alien cannot be effected, 
a mortgage to an alien may be practicable, but the law of the couiitn 
may not recognize trusts. 

In some countries whilst a mortgage can be created, the dutic- 
payable in respect thereof are excessive. 

In some countries a floating charge in a delieuture i.s luopeiatiM , 
e.g., in Scotland, France and Germany; in .some, chattels cannot b. 
mortgaged unless possession i.s at once taken liy thi' mortgagee, in 
some, debts cannot be mortgaged unless notice is given to the delitors, 
in some, future property cannot be mortgaged at all. Heme, in mi h 
countries a floating charge cannot l>e created. 
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The position as regards movable chattels situate abroad is somewhat 
similar. An assignment valid by the law of the assignor s domicile 
is valid by English law. Dmler v. Amsterdamsch Trustees, (1902) 

2 Oh. at p. 140; ITorth Western Bank v. Poynier. (1895) A. C. at p. 66. 
Accordingly the Court would, at the instance of a debenturi* holder 
of a company registered in England, appoint a receiver of movables 
situate abroad. Maudslay v. Maudslay, Sons & Field, (1900) 1 Ch. 
at p. 611. 

The risk that if land or chattels situate abroad are charged with 
debentures otherwise than in accordance with the lex rei sitce, or 
without compliance with the formalitie.s required by it, the debenture 
holders may find theii charge postponed or ousted by a piircha.ser 
or mortgagee who has complied with the lex ret sitw (see p. 56, supra), 
is not .seriously detrimental to the debenture holders’ security, the 
principal object of which is to give the debenture holders a preference 
over the general creditors of the company, and not to fetter the 
conipani' m dealing with it.s properti-: for the risk is reduced by the 
following considerations. A person here, who has notice of the equitable 
interest given to the debenture holders or debenture stockholders, 
cannot by taking the legal title under local laws, displace that equity 
or gain priority over it. It was long since settled that, as regards 
land in England, a second mortgagee with notice of a first, could not, 
by availing himself of the Registration Acts, obtain priority over a 
first, although unregistered, mortgage. See Le Neve v. Le Neve, 
Amb. 436. As Lord Hardwicke said in that case: “The taking of a 
legal estate after notice of a prior right makes a person a maid fide 
purcha.ser. . . . This is a species of fraud, and dolus mafus itself ; for he 
knew the first purchaser hud the clear right of the estate, and after 
knowing that be take.s away the right of another person by getting the 
legal estate.” And the same principle is applied where the land or 
property is abroad. A jierson here, who has notice of an equity vested 
in debenture holders or debenture stockholders, will not be allowed to 
take unfair advantage of the local luw.s of some foreign country to 
displace or oust that equity. This was in efiect determined by Sir 
R. Pepper Arden, M. R., in 1796, in Lord Cranstown v. Johnston, 3 Ves. 
170; 3 R. R, 80. In that case a person here, in violation of the plaintiff’s 
equity , obtained a legal title to certain property of the plaintiff situate 
in the island of St. Christopher, by making use of the local law of 
the island ; but the Court here, acting in personam, deprived the 
defendant of the right thus wrongfully obtained. “ It is said,” 
observed Sir R. Pepper Arden (p. 181), “ this Court has no jurisdiction 
because it is a proceeding in the West Indies. It has been argued 
very sensibly that it is strange for this Court to say it is void by the 
laws of the island or for want of notice. 1 admit I am bound to say 
that accurdiii!; to those laws a creditor may do this.' To that.dwi®^ 
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he has had recourse and wishes to avail himself of it. The question 

is whether an English Court will permit such a use to be made of the 

law of that island or any other country. . . . This Court cannot act 

upon the land directly but acts upon the conscience of the person 

living here. ... I will lay down the rule as broad as this ; This Court 

will not permit him to avail himself of the law of another country 

to do what would be gross injustice.” The principle.? thus laid down 

have .since been frequently recognized. In Mercantile Investment and ilereantile. 

General Trust Co. v. River Plate Loan and Agency Co., (1892) 2 Ch. 

.‘)03, a company, incorporated in one of the United States of America Ca., 1892. 

and domiciled there, created an equitable charge on land in Mexico 

to secure payment of a series of debenture.? issued by it. The laud 

subsequently became vested in an English company, subject to an 

expre,ssed obligation by them to pay off such charge out of the 

proceeds of sale of the property. Subsequently the English company 

claimed to disregard the debenture charge, and contended that the 

whole jurisdiction in respect of real estate situatt^ abroad, and the 

(irocecds of sale, was founded on contract; that, therefore, an order 

III reipevt of such subject-matter could oalr be made against a person 

who bad contracted expressly, or by implication, to be bound by the 

Courts in this country, and that there being no privity of contract 

between the English company and the debenture holders, there was 

no jurisdiction, at their instance, to appoint a receiver or otherwise 

accord recognition to their rights. North, J., w'hilst declining for 

■-ifiecial reasons of expediency to appoint a receiver, repudiated 

altogether the attitude assumed by the English company; and, after 

ivfvTring at some length to Lord Cranstown v, Johnston. 3 Yesey, 

liO — the St. Christopher case above cited — proceeded; ' Applying 

that to the present case I say it would be ruo-st unconscionable to 

allow defendant.? here, who have registered their assignment in 

Hc.vico .subject to the obligations created in favour of the pkinttffii, 

wild liave obtained the land at a consideration measured to some 

t'.tlent by the exi.stence of these obligation.?, and the taking by the 


English company upon themselves of the burden of satisfying these 
ubligations; in my opinion it would be as uuconsciouable as anything 
could be to say that uow, because they had registered their transfer 
before the hypothecation of the plaintiffs had been registered, tlie\ 

■"'e at liberty to set the plaintiffs at defiance altogether.’ 

fhe principles laid down in Lord Cranstown v. Johnston and Re 
I ollard, 4 Deac. 27, were referred to with approval by the Court of .Appeal creditors can 
III British South Africa v. De Beers Consolidated Mines, Ltd., (1910) 

^b. 502, and although that decision wa.? reversed by th< House 
Lords on appeal, (1912) A. C. 52, it was on wholly different grounds. 

Oil the other hand, an Euglish Court cannot in all cases control 
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proceedings in foreign Courts; and in Liverpool Marine Credit Co. 
V. Hunter (1868), 3 Ch. 479, Lord Chelmsford considered that the 
mortgagees of a ship would have no equity to prevent an unsecured 
creditor of the shipowner from taking proceedings at New Orleans 
which would result in judgment against the ship in disregard of the 
mortgage; and Cozens-Hardy, J., in Maudshy v. Maudshy, Sons d 
Field, (1900) 1 Ch. 602, held that unsecured English creditors of a 
company having notice that the company had issued debentures 
charging its undertaking, were not precluded by that notice from 
taking legal proceedings in France against the company and attaching, 
to the exclusion of the debenture holders, an asset in France. 

(4) Books of the Company. 

The books of the company may be a very important part of the 
debenture holder’s security, and the words " all the property of the 
company ” in the debenture holder’s charge are, prinid facie, amply 
sufficient to cover them. Hence a receiver in a debenture holder's 
action is entitled to have delivery of all books relating to the debenture 
holder’s security, that is to say, to the debenture holder’s documents 
of title. General Assets Purchase Co. v. Chesterton Coal Co., 32 Sol. J. 
645. 

On the other hand, it has been held that the company or its 
liquidator is entitled to claim possession of the minute book of the 
directors, the share register and other books which relate to the 
management of the company. See Clyne Tin Plate Co. (1882), 47 
L. T. 439; Engel v. South Metropolitan Co., (1892) 1 Ch. 442; General 
Assets Purchase Co. v. Chesterton, supra. In Capital Fire Insurance 
Assocn. (1883), 24 Cb. D. 408, which was a case of .solicitor's lien, 
the Court of Appeal drew a distinction between different kinds of 
books. There aie books which, by the provisions of the Companies 
Acts, are to be kept at the office of the company, such as the register 
of members and the register of mortgages; and for the directors to 
mortgage or charge these would, as Cotton, L, J., points out, be to 
deal with the property of the company in a way inconsistent with 
its objects and constitution; and the same principle applies to 
books which, by the articles of the company, arc to be kept at its 
office— such, for instance, as the directors’ minute book. Anglo-MaUese 
Hydraulic Dock Co., 54 L. J. Ch. 730. The company also has a right to 
inspect books of account and other documents in the possession of a 
receiver and is entitled to discovery accordingly. Fenton Textile 

Assocn. V. Lodge, {192S) IE. b.]. 

Holders of debentures and debenture stock have a right to require 
a copy of the balance sheets and auditors’ and other reports of a 
company other than a private company. Sect. 130 (1) (a). 



CHAPTER XL 


AS TO FLOATING CHARGES. 

The validity and effect of what i.s now called a “ floating charge ” Validity 
on the property, both present and future, of a company was first and nature 
judicially recognized in Panama, &c. Co. (1870), L. R. 5 Ch. 318, 
by Giffard, L. J. In that case the company had issued debentures, 
and thereby charged its “ undertaking ” with the payment thereof. 

It was held that the word “ undertaking ” meant all the property, 
present and future, of the company, and that the charge thereon 
wa.s effective and was to operate by way of floating security, 

Giffard, L. J., said: “I take the object and meaning of the 
debenture to be this, that the word ‘ undertaking ’ necessarily infers 
that the company will go on, and that the debenture holder could 
not interfere until either the interest which was due was unpaid, 
or until the period had arrived for the payment of his principal and 
that principal was unpaid. I think the meaning and object of the 
security was this, that the company might go on daring that interval, 

.and, furthermore, that during the interval the debenture holder 
would not be entitled to any account of mesne profits or of aiiv 
dealing with the property of the company in the ordinary course of 
carrying on their business. ... 1 see no diflficulty or inconvenience 
in giving that effect to this instrument; but the moment the 
company comes to be wound up and the property has to be realized, 
that moment the rights of these parties beyond all question attach. 

My opinion is that, even if the company had not stopped, the 
debenture holders might have filed a bill to realise their security. 1 
hold that under these debentures they have a charge upon all property 
of the company, past and future, by the term ‘ undertaking,’ and 
that they stand in a position superior to that of the general creditors, 
who can touch nothing until they are paid.” 

This decision was of the utmost importance, not merely because 
it put this construction of the word “ undertaking ” — a word which 
had been largely used in debentures — but because it recogmzed 
clearly the validity of a general charge on all the property of a 
company, both present and future, by way of floating .security. Long 
previously it had been decided, no doubt, that in equity future 
property, or even possibilities, could be effectually charged: Row 
V. Dawson (1749), 1 Ves. sen. 331; Townsfwtid v. Windham (1750), 
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2 Yes. sen. 1; and Holroyd v. Marshall (1862), 10 H. L. C. 191, was 
sufficient to show that a charge on all the property, present and future, 
of a company was not too indefinite to take effect; see also Tailhy v. 
Official Receiver, 13 App. Cas. 523. These principles being established, 
there was, of course, no difficulty in holding that such a charge- — 
provided the intention was sufficiently expressed — could be made 
subject to the company’s power to deal with the property notwith- 
standing the charge; in fact, any other interpretation, looking at 
the generality of the charge, must have paralysed the business of the 
company as a going concern. 

Nevertheless, the decision wag one of the greatest practical 
importance, as it judicially recognized and established the power 
of a company to give a floating charge on its undertaking, a form 
(if security which has since approved itself to the commercial 
community and to the investing public as of an eminently couM-nient 
type. 

Convenient though it is as a typical term, it must not be supposed 
that the word "undertaking” had any magic in it, or that an 
effective floating charge on the property, both present and future, 
of a company, cannot be created by other forms of words. A 
charge on all the property, both present and future, will create a 
floating security. So will a charge upon all the property now 
fpclonging or hereafter acquired by the company, or a charge on the 
Company's undertaking, lands, properties, and effects. Wheatley v. 
Silhtove, cfc, Co., 29 Oh. D. 715. Indeed, the Court is strongly 
disposed to con.strue a general charge on all the company’s property 
as intended to operate as a floating security on all its property 
present and future, the ratw decidendi in such cases being that the 
charge contemplates the continuance of the company as a going 
concern, and such a state of things as would be rendered impossible 
if the charge were to be construed as fixed and not floating. Thus, 
where a company issued bond.s binding itself and its estate, property, 
and effect.s — Florence Land Co., 10 Ch. D. 530 — or binding themselves 
and their real and personal estate — Colonial Trusts Corpn., 15 Ch. D. 
465 — the Court held that the charge was intended to operate as a 
floating security; and, therefore, to charge both present and future 
property. 

It IS not es.sential that the charge should be on all the assets of the 
(uni])iiny. It may be made to operate on a class of assets of the 
1 (imjxiny, e.y.. all its present and future book and other debts, with the 
lienefit of the securities for the same: Yorkshire Woolcombers’ Assoen., 
(1903) 2 Ch. 284; affirmed, as Illingworth v. Houldsworih, (1904) A. C. 
355; or '' the furniture and effects which now are or may from time to time 
iie placed on ” certain specified premises; National Provincial Bank 
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V. United Electric Theatres, IM., (1916) 1 Ch. 132; or one-fourth of 
',he profits of certain schemes for developing lands; Hoare v. British 
Columbia Assocn., W. N. (1912) 235. 

The nature of a floating charge has been elucidated still futher in Somemihse- 
other cases, and the following points have been settled: — 

(1) A floating charge operates as an immediate and continuing 

charge on the property charged, subject only to the company'.s 
powers to deal with the property in the ordinary course 
of its business or as provided by the contract. Florence 
Land Co . 1C Ch. D. 5tl ; Standard Manufacturing Co,, (1891) 

1 Ch. 627; Willmott v. London Celluloid Co., 34 Ch. D. 150; 

Huhhock V. Helms, 56 L. T. 232; Wallaee v. Fvershed, 

(1899) 1 Ch. 891; Smith v. Wilkinson, Re. Victoria Steamboats, 

Ltd., (1897) 1 Ch. 158; Evans v. Riml Granite Qaarn’e.? 

(1910) 2 K. 11. 979. 

(2) Unless otherwise agreed, a floating charge, whilst it float.s, 

leaves the company at liberty to create' specific mortgages 
ranking in priority to the floating charge {Wheatley v. 

Silkstone Coal Co. (1885), 29 Ch. D. 715; Government 
Stock, Ac. Co. \ . Manila Ry. Co.. (1897) A. C. 81 ; Ind, 

Coope A Go.. Fisher v. The. Company, (1911) 2 Ch. 223. 

See infra, p. 68); or ranking after it (Robert Stephenson A 
Co., (1913) 2 Ch. 201: 107 L. T. 33); but not a floating 
charge ranking prior to or pari passu with it. Benjamin 
Cope, A Sons, Ltd.. (1914) 1 Ch. 800. A geni'ral floating 
charge i.s, however, not necessarily incompatible with the 
subsequent creation under a special charging power of a 
floating charge over part of the assets to rank in priority 
to or pari pas.su with the earlier floating charge. Re 
Automatic Bottle Malcers, Ltd., (1926) Ch. 412. 

(3) Notice of the floating charge whilst floating does not po.stpoiv 

.sub.'seqnent sjjeeifir mortgages. Hamihon's Windsor Ironworks. 

12 Ch. D. 707. 

(4) As to execution credilor.s, A floating charge, whilst it floats, i.s 

not completely efieetive as against an execution creditoi-. 

Thus in Evans v. Rival Granite Quarries, Ltd., (1910) 2 K. 11 
979, the company had issued a debenture constituting 
a floating charge on the undertaking. Whilst that charge 
continued to float — no winding-up and no receiver afijiointed 
— a judgment ereditor obtained a ga.rni.«hee order insi 
against the banking account of tlie defendant, company, 
whereupon the debenture holder gave notice to the, bank 
that he contested the right of the plaintiff to attach the 
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balance. The Court of Appeal held that the garnishee order 
was valid and effective on the ground that a floating charge 
does not specifically affect any particular assets until some 
event occurs or some act on the part of the debenture holder 
IS done which causes the security to crystallize into a fixed 
security, e.g., a winding-up or appointment of receiver. 
This case in effect overruled Davey <& Oo, v. WilliaTnson c6 
Sons, (1898) 2 Q, B. 194; and Simukaneous Colour Printing 
Syndicate v. Foiveraker, (1901) 1 K. B. 771; but it did 
not overrule Re Ojiera, Ltd., (1891) 3 Ch. 260; or Taunton 
V. Sheriff of Warwickshire, (1895) 2 Ch. 319; or Norton v. 
Yateji, (1906) 1 K. B. 112; for in each of those cases the 
floating charge had become crystallized before sale under 
the execution, or liefore the garnishee order was made 
absolute. Where the company paid the amount of the debt 
to the sheriff to induce him to withdraw from possession, 
and the money remained in the hands of the sheriff when 
the didienture liolders appointed a receiver, it was held 
that the execution creditors were entitled to the money. 
Heaton <(■ Dt/qard. Ltd. v. Cutting Bros., Ltd., (1925) 

1 K , H tifio. A eredilor who has obtained a garnishee, 
order ab.soluti' may be deprived of the fruits of his diligence 
by the suli.scquent appointment ol a receiver at the instance 
of a debenture holder {Cairney v. Back, (1906) 2 K. B. 746), 
unlcs.s h(‘ has obtained payment. Robson v. Smith, (1895) 

2 Ch, 118. 

(5) It is valid as against the general creditors, whether in a 

winding-up or otherwise. Panama, dc. Co., supra, p. 61. 

(6) It i,s jio.stponed to preferential elainis. 8ee sects. 78 and 264, 

and Chap. LXVl., infra. 

(7) biile.s.s otherwise agrei'd, a floating charge retain.s it.s floating 

character until a ri'eeiver i.s appointed or a winding-up 
commences (Florence Land Co., 10 Ch. J). 530; Government 
Slock, dc. Co., (1897) A. C. 81; Hubbard d Co., 68 L. J. Ch. 
51. Wallace V. Evershed, (1899) 1 Ch. 891), or the company 
stops liu.siness. When a floating charge ceases to float, 
it is commonly said to cry.stallize. 

(8) The floating charge may be invalid it created within six months 

oi wmulmg-up. Si-e sects. 266, infra, pp. 73, 74. 

(9) iSiinis recovered by the liquidator as paid by way of fraudulent 

pu'fcieiice are not covered by a floating charge in debentures. 
Re Yayerphone, Ltd., (1935) Gh. .392. 

A floating security, said Txiril Macnaghteii in Government Stock 
to. \. Manila Ry. Co , (1897) A. G. at p. 86, “ is an equitable charge 
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on the assets for the time being of a going concern; it attaches 
to the subject charged in the varying condition in which it happens to 
be from time to time. It is of the essence of such a charge that it 
remains dormant until the undertaking charged ceases to be a going 
concern, or until the person in whose favour the charge is created 
intervenes. His right to intervene may of course be suspended by 
iigreenient. But if there is no agreement for suspension, he may 
e-Keroise his right whenever he pleases after default.” 

But in a sul)sequent case, referring to a crith-ism of these words. 
Lord Mannaghten said; ‘‘ What I said was inteade<l to be a description, 
uot as a definition of a floating charge. I should have thought there 
was not much difficulty in defining what a floating charge is in 
contrast to what is called a specific charge. A specific charge, I 
think, is one that without more fastens on ascertained and definite 
jjrope.rty or property capable of being a.scertaine(l and defined; a 
floating charge, on the. other hand, is ambulatory and .shifting in its 
nature, hovering over and, so to speak, floating with the property 
which it is intended to affect until some event o(;curs or some act is 
done which cau.ses it to settle and fasten on the subject of the charge 
within its reach and grasp.” Illingworth v. Houldsuwtk, (1904) 
A. C. 355, 35H. 

In the case last mentioned when in the Court below {suh nom. 
Houldsworlh v. Yorkshire Woolcombers' Assocn., (1903) 2 Ch. 284, 
295), Bomer, L. J., said ; “ 1 certainly do not intend to attempt 
to give an exact definition of the term ‘ floating charge,' nor am I 
prepared to say that there will not be a floating charge within the 
meaning of the Act [of 1900] which does not contain all the three 
characteristics which I am about to mention, but I certainly think 
that if a charge has the three characteristics ... it is a floating 
charge. (1) If it is a charge on a class of assets present and future; 
(2) if that class is one which, in the ordinary course of the business 
of the company, would be changing from time to time; and (3) if 
you find that by the charge it is contemplated that, until some 
future step is taken by or on behalf of those interested in the charge, 
the company may carry on its busine.ss in the ordinary way as far 
an concerns the particular class of assets I am dealing with.” 

Pending any such intervention, the company has a free hand to 
deal with and dispose of the property charged in the ordinary course 
of the company’s business. 

What, then, is in the “ ordinary course of business ” ? The answer 
to this depends on the nature of the particular company’s business; 
but as a general rule the words include sales, leases, mortgages, 
charges, payment of debts, discharge of liabilities, and other transactions 
with a view to carrying on the concern. See Willmolt v. London 
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Cdluhid Co., M Ch. D. 147; Governmevt Stock Co. v. Manila Ry. 
Co., (1897) A. C. 81; Arauco Co., 79 L. T. 336; Re Hubbard & Go., 
68 L. J. Ch. 54, where a company issued debentures to its solicitor 
as security for his costs of defending an action brought by the 
debenture holders, 

A .seizure by execution creditors of the company s goods is not a 
dealing with the company in the ordinary course of business. It is 
a legal process in vmntum against the company. Davey (k Co. v. 
Williamson <£• Sons, (1898) 2 Q. B, 194; London Pressed Hinge Co., 
(1905) 1 Ch. 576. But debenture holder.s who have not obtained a 
receiver are not entitled to prevent a judgment creditor of the. 
company who has attached a. debt due to the company getting the 
garnishee order made absolute. Evans v. Rival Granite Quarries 
Co., (1910) 2K. B. 979; supra, p. C3. Nor can debenture holders 
bring within their .security a fund which they have left to the 
company as a free* as.set by giving notice to the trustees of the fund. 
Ind, Coopc ct Co., Fisher v. The Company, (1911) 2 Ch. 223. 

In determining what is the “ ordinary cnur.sc of business ” the 
objec.t.s of the company are to bo regarded, and transactions which are 
within those objects may be treated as in the ordinary course of the 
eonpiany's business even as regards acts which may be, .somewhat 
exceptional in (heir character. Thus, in Re. Borax Co., Foster v. 
Borax Co., (1901) 1 Ch. 326, the company, having issued debentures 
charging its undertaking, agreed to sell the whole of its property with 
the exception of certain investments for .shares and debenture stock 
in a new comjiany, the vendor company agreeing not to carry on 
any .similar business, otherwise than in conjunction with or for the 
benefit of the new company. The memorandum of the vendor 
comjiany (iid not authorize a sale of the undertaking, but gave the 
company jiowcr to amalgamate and to sell all or any part of its property 
for shares or debentures, &c. Farwell, J., held that the dissenting 
debenture holder.s had a charge on certain funds paid into Court under 
an order of the Court of Appeal; but it was held by the Court of 
Appeal that the floating charge had not become enforceable by reason 
of the sale. This decision wa.s to some extent affected by a previous 
order of the Court of Appeal, and cannot, it is submitted, be taken 
as laying down that a sale of the undertaking, even in pursuance of 
an express power in the memorandum is a transaction in the ordinary 
cour.se of the company’s business. The debenture holder was precluded 
by the form of his pleadings from attaching the sale as being in effect 
a. sale of the company’s undertaking. 

The view expressed above is in accordance with the decision in 
Hubbuck V. Helms, 56 L. T. 232, in which Stirling, J., held that the 
sale of a company s undertaking under a power in its memorandum 
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of association was not to be regarded as in the ordinary course of 
the company’s business and allowed by a floating charge in its 
debentures. In that case the learned judge said; “It is sworn that 
this deed comprised the whole undertaking of the property of the 
company. ... If that is so, the transaction is contrary to the terms 
of ili(‘ debentures, because a debenture of this kind only permits 
dealings by the company in the ordinary course of business, and here 
It IS the whole undertaking— t.e., the whole of the assets for the time 
being— which is transferred to the [defendant] so that it can no longer 
be dealt with by th(‘ company. It is not a transaction for the puipo.se 
of changing the nature of the company’s business. If, for example, 
the company were jiroposing to sell the business with a view of starting 
another business, or of carrying on tlie same business in another ])lace, 

It is possible that much might be said upon the question whether that 
WU.S not a dealing in the ordinary course of business. But it is obvious 
from the correspondence that that was not the object of the transaction. 

Tlic company was hard up for money, and instead of a mortgage of 
the as.sets to the defendant this arrangement is marie wnth him, the 
cflVct of which is to transfer to him absolutely from 18th January 
the whole of the undertaking”; and accordingly at the instance of 
a debenture holder a. receiver w’a.s appointed. 

The decision of Cozens-Hardy, J., in Rc H. H. Vivian Co., (lOW) 

2 Ch. 654, i,s also con,si.stent with thi.s view. There the company 
carried on business at three branches and sold one of its branehe.s 
to another company. The company had covenanted to carry on 
its business iji a jiroper manner, and it was held not to be inconsistent 
with this covenant for the company “ to dispose of the .stock in trade 
and plant of one of the branches of that business, the other liranrhes of 
the business being carried on, not nominally, but largely and profitably.” 

Coveney v. Persse, (1910) 1 Ir. R. 194, C. A., in which a whiskey 
di.stillery company which had issued floating debentures made pledges 
and .sales of certain lots of whiskey, illustrates well what is and wbat 
IS not in the “ ordinary course of business.” 

A fraudulent transaction is not to be treated as in the ordinary 
course of business. Williams v. Quebrada, dc. Co., (1895) 2 Ch. 7.51. Fraud. 

Not only does a floating charge leave the company at lifierty to 
deal with its property as aforesaid, but it lets in equities against the Set-off. 
company’s property, e.g., a right of set-off. See Biggerslaff v. Rowait s 
Wharf, lAd., (1896) 2 Ch. 93. In that case a company had issued 
floating charge debentures. A. became indebted to the company for 
rent, and the company became indebted to him for goods supplied, 
but not paid for. A receiver was then appointed in a debenture 
action. In due course an action was brought in the name of the 
company against A. for payment of the amount due from him to the 

.5 (2) 
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compa/iiy. He claimed to set off the amount due to him. It was 
argued that the debenture holders were assignees of the property of 
the company before any right of set-off had accrued, and therefore 
that no set-off could be allowed; but it was held that A. was entitled 
to the set-off claimed, on the ground that a floating charge left the 
company at liberty to carry on its business in the ordinary way and 
to make any arrangements express or implied with its creditors, 
and that in thus respect a floating charge differed from an ordinary 
assignment. “It is said,” observed Lopes, L. J., that there is no 
right of set-off again-st an assignee of a chose in action where the 
person claiming the set-off had notice of the assignment when the 
debt due to him was contracted. That is quite true in ordinary cases, 
but a debenture differs from an ordinary assignment. If this doctrine 
were applied to debentures, no creditor of the company would ever 
get the benefit of a set-off where debentures had been issued. Now 
it is the e.ssenc(' of a floating .security that it allows the company to 
carry on business in its ordinary way until a receiver is appointed; 
and it would j)araly.se the business of companies to give to the issuing 
of debentures the effect now contended for.” “ There was,” said 
Kay, L. .1., in the same case, ” an inchoate right of set-off at the time 
when the receiver wa.s appointed, and that, and not the time of issuing 
the debentures, is the time to bo looked at.” And see Hubbuok v. 
Helms, 56 L. T. 232; Edward Nelson d Co. v. Faber d Co., (1903) 
2 K. B. 367. 


As to Specific Mortgages. 

The power to create a specific mortgage ranking on the property 
charged in priority to the debenture charge, was not at first recognized: 
for Giffard, L. J., in Panama, dc. Co., supra, p. 61, in stating that 
the company might, notwithstanding the charge, deal with its property, 
said: “1 do not refer to such things as sales or mortgages of 
property.’ But the law of debentures, like all branches of a living 
law, is constantly growing; and it was held in Florence Land Go. 
(1878), 10 Ch. D. 530, and in Colonial Trusts Gorpn. (1880), 15 
Ch. D. 465, that the floating charge left the company at liberty to 
create specific mortgages or charges in priority to such floating charge. 
Ill the latter case it was laid down (at p. 472) that it would be a 
monstrous thing to bold that a floating security prevented the making 
of specific charges, or specific alienations of property, because it would 
destroy the very object for which the money was borrowed — the 
rarryiiig on of the business of the company. 

In a subsequent ca-se it was urged that where the subsequently- 
created charge was only an equitable security, it ought not to have 
liriurily over (he equitable charge of the debenture holder; but this 
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t(i(i was overruled. See Wheatley v. Silhtone Co. (1885), 29 Ch. D. 
715 , where the company, after creating a floating charge on its 
iitiilertaking, had created a subsequent equitable charge in favour of 
!is bankers by deposit of title deeds. In that case North, J., after 
ipfernng to the authorities, said: “Those authorities furnish a very 
dear .iiiil intelligible principle to be followed. In this case I find 
fl,al the debenture is intended to be a genera} floating security over 
all the ]iroperty of the company as it exist.s at the time when it is 
Ui bo put in force; but it is not intended to prevent, and has not the 
pfleet of in any way preventing, the carrying on of the businc.ss in 
jII or any of the ways in which it is carried on in the ordinarv 
('oiirse, and inasmuch as I find that in the ordinary course of business 
ukI for the purpose of the business, this mortgage was made, it is 
H good mortgage upon, and a good charge upon, the property comprised 
u) It, and it is not subject to the claim created by the debentures.” 

This decision is a speeially strong one, because the debentures in 
i|iicstion were expressed to be by way oi'Jtrsl charge on the undertaking; 
but in regard to this the learned judge said: “ I find also that the 
■ far, St charge ’ referred to in the debentures is fully .satisfied by 
being the first charge against the general property of the company 
at the time when the claim under the debimture.s arises, and can 
have effect given to it. There will be a declaration, therefore, that 
the charge of the plaintiff is prior to the debentures.” See also 
Hard v. lioyal Exchange Shipping Co., 58 L. T. 174. 

In Conolly Bros., Wood v. Same, (1912) 2 Cb. 25, where a company 
which had issued floating-charge debentures subsequently purchased 
suiue real estate, and the purchase-money was advanced by a person 
who took an equitable mortgage by deposit of deeds of the property, 
Hich equitable mortgage was held to have priority over the debenture 
holder.s.. And see TFilson v. KeUand, (1910) 2 Ch. 306. 

As to the Clause qualifying the Floating Charge. 

The extreme elasticity of a floating charge, and the wide power.s 
which it allows to the company, are in some cases considered excessive, 
'iiid accordingly it is not uncommon to insert in the instrument 
'■reating it words to the effect that the floating charge is not U> 
authorize the company to create any mort.gage or charge ranking 
ui priority to or pari passu with the debentures. 

buch a clause is not a new expedient; it was introduced by way 
cf suggestion in the first edition of this work (1877), and has gradually 
‘ oiue into use. It protects the debenture holders, but may seriously 
enibarrass the company. 

If the company creates a mortgage in favour of any peison who 
notice of the floating charge and qualification, such person 
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ranks after the floating charge. But a person who obtains a legal 
mortgage, and makes out (a) that he was not aware of the existence 
of the floating charge; or (b) that though he was aware of the charge 
he was not aware of the qualifications, is entitled to priority by virtue 
of the legal estate. English & Scottish, dtc. Co. v. Brmton, (1892) 

2 Q. B. 700. And it has been held that in some cases a subsequent 
specific mortgagee, who takes merely an equitable charge, may obtain 
priority over the antecedent floating charge. See Castdl mid Brown, 
Ltd., (1898) 1 Ch. 315. In that case the company had issued 
mortgage debentures containing a floating charge qualified as above, 
but had retained the title deeds to landed property thereby charged. 
It subsequently deposited such title deeds with a bank by way ol 
security for an advance. The bank, when it made the advance, had 
no notice of the debi'iiturcs, and it was held by Romer, J., that the 
bank were entitled to rank before the debenture charge, on the ground 
that it had the better equity. 

The learned judge based his decision on the principle exemplified 
ui Perry-Herrick v. Altwood, 2 De G. k J. 21, viz., that if a mortgagee 
lends the deed.s to the mortgagor for a limited purpose, he is estopped 
from disputing the mortgagor’s acts, though in excess of the 
authority. 

Castdl and Brown, Ltd., was followed by Swinfen Eady, J., in 
Valletort Sanitary Steam Laundry Co., (1903) 2 Ch. 654, in which 
the facts were similar. The fact that in the latter case the bank 
was aware that the debentures had been issued and held some of them 
as security for another company’s account, was held not to give the 
bank notice of the preclusion of the right to give a second charge. 
And the fai't that the bank subsequently took debentures expressly 
subject to the prior debentures was held not to postpone their equitable 
mortgage in respect of subsequent advance.s. 

Kekewieh, J., followed the case last cited, although the debentures 
had been registered under the Act of 1900. Standard Rotary Machine 
Co., 95 L. T. 829. 

These deci.sions must now be read in conjunction with sect. 97 of 
the Law of Property Act, 1925, under which mortgages affecting 
a legal estate and not protected by a deposit of documents rank 
according to the date of their registration as land charges. 

It should also be noted that sect. 10 (5) of the Land Charges Act, 
1925, when read in conjunction with sect. 198 of the Law of Property 
Act, 1925, makes registration of the debentures under sect. 93 of the 
Companies Act, 1908 (now sect. 79), actual notice, though this does 
not, it is submitted, necessarily affect the priority of a person who 
advances money on the security of the title deeds (see Law of Property 
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Act, 1925, 8. 13, and Valldort Sanitary Steam Laundry, (1903) 2 
(!h. 651), or operate as notice of the fact that the debentures preclude 
the right of the company to create other charges. See Wilso^i, v. 
Kelland, (1910) 2 Ch. 306, where the debentures were postponed to 
lhe lien (d an unpaid vendor secured by a mortgage. 

In im Irish case, however {Cox v. Dublin Distillery (1), (1906) I 
1. R. 446), where the bank had notice of the debentures, they were held 
not entitled to priority. 

It is not the practice for debenture holders to obtain the custody 
of title deeds to property on which they have merely a floating 
security, and accordingly they must take the additional ri.sk which 
t lie decisions cited on p. 70 impose on their security. If this is objected 
to, there should be a tru.st deed, and the trustees should liold the deeds; 
or, in the alternative, a rlause may be inserted in the articles providing 
m effect that no mortgage or charge .shall be ercati'd in priority to 
the dehpnture.s, and in the debentures a provision inserted enabling 
Die holders to cull in their money if the company alters, or attempts 
Id alter, the clause. Outsiders dealing with the company are fixed 
with notice of the clause, and thus the jmsitioii of the debenture 
holders is fortified to a considerable extent. 

A simple expedient for meeting the difficulty would be to endorse 
notice of the charge, with the provisions limiting the power to create 
further charges, on the title deeds; but this is inconvenient. 

Where there i.s a floating charge qualified by the prohibitory clause 
above mentioned, it has been held that the qualification i.s to be 
strictly construed. See Brunton v. Electrical, dc. Corpn., (1892) 
1 Ch. 431, in which case it was held that the qualification did 
not prevent the company’s solicitor from acquiring a lien in priority 
to the debentures; and see Robson v. Smith, (1895) 2 Ch. 118, in 
which it was held that the quahfication did not prevent a creditor 
of the company, who had obtained a garnishee order, attaching a 
debt due from a debtor to the company, and obtaining payment thereof. 

Usually a debenture or debenture stock deed which charges “the 
undertaking and property, present and future,” or charges “ the 
property and assets for the time being,” expressly declares that the 
charge is to be “ floating security,” and this is convenient now that 
the character of a floating security or charge has been so clearly 
established; but the presence of the words is not essentia], for where 
there is a charge on ” the undertaking,” that charge operates as a 
floating charge {Panama, &c. Co., 5 Ch. 318); and where there is 
a general charge on the property, the Court will, if practicable, 
construe the charge as a floating security. Thus, in Florence Land 
Co., 10 Ch. D. 530, where the debentures purported to “ bind the 
company and all their estate, property, and effect.s,” it wu.s held 
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that these words created a floating security on the assets for the 
time being. And the like construction was placed on debentures 
purporting to “ bind or charge the company and their real and 
personal estate.” Colonial Trusts Corpn., 15 Ch. D. 465. 

Even when the word.s “ floating charge ” arc used, it^ is not 
uncommon to add explanatory words, e.g., “ such charge is to be a 
floating charge, and accordingly is in no wise to hinder or prevent- 
the company from selling, leasing, exchanging, charging, or otherwise 
dealing with its ]>ro]ierty for the time being in the ordinary course 
of its business.” When the nature of a floating charge was not 
settled it was desirable to use some such words, and even now there 
may be cases in which it is desirable thus to emphasize its character 
by explanation, Imi sucb explanation is not necessary, and adds nothing 
to the legal effect of I lie term. 

In Government, £c. Stock Co. v. Manila Rij. Co., (1897) A ('. 81, 
tlie debenture cliargc was expressed to be by way of ” floating 
security,” but the words as to dealings were not in common form, 
but as follows;— " Notwithstanding tlie said charge the company 
shall be at libe.rty in the course ol, and lor the purpose of, its business 
to use, employ, sell, lease, exchange or otherwise deal with anv ]>art of 
the property, until default shall be made in payment of any interest 
hereby secured for the period of three calendar months after the same 
shall have become due, or until an order ol some Court of competent 
juiisdietion shall have, been made, or a special or extraordinary 
resolution shall have been duly passed for the winding-up of the said 
company.” 

These word.s were taken from the first edition of this book (p. 435), 
Init the clause immediately following in the book, which provides 
that on the happening of the events specified the company’s authority 
to deal with the assets should cease, was, whether by design or 
accident, omitted from the document under consideration by the House 
of Lords. The question arose whether such a provision should be 
implied, and it was held by the House of Lords that it could not; 
and that, consequently, the charge retained its floating character, 
notwithstanding default by the company for more than three months 
m payment of interest. Lord Macnaghten said, (1897) A. C. 86; “In 
the present case, it was intended that the right of intervention on the 
part of the debenture holders should be suspended for a term after 
default. That is what the second condition points to. . . . During 
t (. period of grace, or until there is a winding-up, the company are 
to c free to carry on their business; they are to carry it on as of 
right. When that period comes to an end the charge will have its 
ordinary effect. Thenceforward, so long as the default lasts, the 
business will be carried on, not as of right, but by the sufferance of 
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the debenture holders, and at their mercy.” If the omitted clause 
had been inserted the decision would have been different. 

Although a floating charge does not finally attach or crystallize 
until a winding-up or appointment of a receiver, or stoppage of the 
luisiness, this only means that until the happening of some one of 
these events the company is pi'rmitted to deal with the property in 
the ordinary course of its business. It does not mean that there is 
no charge until then. A debenture usually juirports to give a present 
charge, e.g., “ the company hereby charges rts undertaking and all 
its property present and future and though it is necessary, in 
order not to paralyse the l>usiness, to construe such a charge as giving 
the company an implied jiower or licence to deal with the property 
charged in the ordinary course of its business, there is no necessity or 
reason for holding that the. charge is not 1.o fake effect at once, 
subject to that power. Thus, in Florence Land Co., K.) Cb. D. 530, 
Jesse], M. R., considered that the debenture charging the estate, 
property and effects ought to be read as giving “ a security on th(! 
jH’oiierty of the company as a going concern, .subject to the powers of 
the directors to dispose of fhi.' property of the compan}', whilst, 
carrying on the busines,s in the ordinary eom-se.” And James, L. J., 
stated that he read it as “ a charge u])on the assets for the time being 
of the company that would not in the slightest degree interfere with 
the company carrying on the business.” And, in Driver v. Broad, 
(1893) 1 Q. B. 744, Kay, L. J., referring to the term " floating 
security,” said: " It does not mean that there is not to be a charge, 
and an immediate charge, on the property, but merely that, 
notwithstanding the existence of the charge on all the property, 
including the real jiropeity of the company, power is reserved to dispose 
of the property if, iu the ordinary cour.se of carrying on the company’s 
business, it becomes necessary to do so. The charge is none the less 
a charge because such a power is reserved.” 

So, too, in Wallace v. Evershed, (1899) 1 Ch. 891, Cozens-Hardy, J., 
said : “ A floating charge gives an immediate equitable charge on 
the assets, subject to the right of the eomjiany in the ordinary 
course and for the purposes of the bu.siness of the company, but not 
otherwise to dispose of the assets as though the charge had not been 
created.” 

Qualified Operation of Floating Charge under Sect. 266. 

By sect. 266 of the Companies Act, 1929, it is provided as follows: — 

286 . Where a company is being wound up, a floating charge on the undertaking 
or property of the company created within six months of the commencement of 
the winding-up shall, unless it is proTcd that the company, immediately after the 
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creation of the charge was solvent, be invalid, except to the amount of any cash 
paid to the company at the time of or subsequently to the creation of, and in 
consideration for, the charge, together with interest on that amount at the rate 
of five per cent, per annum. 

This section re-enacts provisions originally enacted by sect. 13 
of the Act of 1907 . The period of three months specified in that .section 
and in the corresponding section (212) of 1908, was extended to six 
months by the Act of 1928. 

In case of a winding-up order the winding-up commences at the 
date of the petition unless there has been a jircvious resolution to 
wind up, in which case it dates from the resolution (sect. 175). 

Hence, where a company gives a floating charge on its undertaking 
or property and within .six months afterwards an effective resolution 
is passed or a petition is filed on which an order is made for winding-up 
the company, the floating charge is invalid, except so far as any 
cash is jiaid to the company at the lime of, or subsequently to the 
creation of, and in consideration for the charge, together with interest 
on that amount at the rule of 5 per cent, per annum, unless it is 
proved that the company immediately after the creation of the charge 
was solvent. Thus the section does not ])rohil>it the creation of a 
flouting charge, but if the company is insolvent the person in whose 
favour the floating charge is created must take it subject to the chance 
of its being partially invalidated if there is a winding-up within six 
months. A payment to a company made on account of the con- 
sideration for a floating charge and in reliance on the resolution to 
create the same is made “ at the time of the creation of the charge ” 
within the meaning of the section, though the payment was in fact 
made .some days or even weeks before the creation of the charge. 
Columbian fneproufng Co., (1910) 2 Ch. 120, C. A.; Olderjleel Ship- 
building Co., (1922) 1 I, R. 2G; F. & E. Slmtmi, Ltd., (1929) 1 Ch. 180. 

In Orhana Motor Co., Ltd., (1911) 2 Ch. 41, it was held that where 
the directors of a company have guaranteeil the company’s overdraft 
with its bankers, debentures giving a floating charge created by the 
company in favour of the guarantors who find money to pay off the 
debt owing by the company and guaranteed by them are, if the company 
goes into liquidation within three (now six) months after the issue of 
the debentures, invalid unless it is proved that the company was 
solvent immediately after the creation of the charge. Parker, J., 
said; “ It is impossible to hold that any money was actually paid to 
the company at all. Three cheques passed through its hands, but 
they were never part of the company’s assets to do what it liked with, 
since the company was under an obligation to hand them over to the 
bank in discharge of the overdraft.” 
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In Gregory, Love & Co., (1916) 1 Ch. 203, an agreement to give 
debentures if a director, who had deposited his own securities to 
secure an overdraft of the company, should be called upon to redeem 
his securities, was held to be only a contingent agreement for a charge 
ami void, the actual charge being given within three (now six) mouths 
bL l'cie the commencement of the liquidation. 

Ill Haymati, Christy dk Lilly, Ltd., (1917) 1 (Ih. 283, it was held 
that debentures given within three (now .six) months before liquidation 
as further security for an existing loan account and a future overdraft 
on current account were invalid as to the loan account. 

Where a new loan was purported to be made, but part of the money 
lent was applied in discharging an existing loan, it was held in Ireland 
that the debenture was only valid for the balance representing further 
cash in fact advanced. Revere Trust v. Wellington Handkerchief 
Works (1931), N. I. 55. 

Notwithstanding these decisions the Court of Appeal, in a case 
where money was ad\'anced by a director on the security of a debenture 
on the terms that part of the money was to be applied in paying a 
debt due from the company to a firm of which the director was a 
jiartner, held that the money so advanced was “ cash paid to the 
company.” Re Matthew Ellis, Ltd., (1933) 1 Ch. 458. 

It is only the floating charge which is rendered invalid, and if the 
debenture is paid off before the winding-up, the liquidator cannot 
recover the amount paid, except in the case of fraud or fraudulent 
preference. Parkes Garage {Swadlincote), (1929) 1 Ch. 139. 

The burden of proof lies on the debenture holders to prove that 
the company was solvent. 

The company may be insolvent in either of two ways; — 

(1) If the property left is not enough to pay its debts. Jackson 

v. Bowley, Car. & M. 97, 103; Re Stainlon, 19 Q. B. D. 
182; European Assurance Go., L. R. 9 Eq. 122. For 
this purpose all the assets and all the liabilities must be 
considered. 

(2) If the company is unable to pay its debts as they fall due. 

Re Russell, 19 Ch. V. 588; London and Counties Assets Co. 
V. Brighton Grand Concert Hall, (1915) 2 K. B. at p. 196. 
For this purpose it is immaterial that the assets exceed 
the liabilities. Hodson v. Blanchards [London), Ltd., 
131 L. T. New,sp. 9. 
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CHAPTER Xll. 

AS TO TRUST DEEDS FOR SECURING DEBENTURES AND 
DEBENTURE STOCK. 

Debentures and debenture stock are frequently secured, as has been 
already said, by a “ trust deed.” Before entering on the details of 
such a deed, a few preliminary observations may be made as to the 
nature of such a deed, its objects and form. 

A trust or covering deed to secure debentures or debenture stock 
executed before 1926 usually conveyed, or ])rovided for the conveyance, 
to trustees of the freehold land of the company and the buildings 
and fixtures tberejn and sub-demised to them its leasehold property 
by way of security for the j)ayment of the debentures or debenture 
stock, and the interest thereon. Since 1926 the freeholds also are, 
if in England, demi.'a’d to the trustees or charged by way of legal charge. 
The deed also usually contains a floating charge on the undertaking 
and other assets of the company and a number of ancillary provisions 
for the benefit of the company and the holders of the debentures or 
debenture stock. 

Trust deeds afiord many advantage.s — of convenience and security 
— to debenture holders. For example; — 

(1) If the company makes default, the trustees are there ready to 

protect the iDtcrp.sts of the debenture holders, and charged 
with the duty of doing so; whereas in the absence of trustees 
it is left to the initiative of some debenture holder or 
debenture holders to take action. 

(2) By means of a trust deed the debenture holders, through their 

trustees, can be empowered to enter and sell, and thus 
realise the property without the assistance of the Court; 
whereas if the charge is merely contained in the debentures 
these remedies cannot be so readily or eflBciently exercised 
though provision may he made, for the exercise of these 
powers by a receiver. 

(3) A legal estate in the j>roperfy charged can he vested in the 

trustees or protected by a charge by way of legal mortgage 
under sect. 87 of the Law of Property Act, 1925, and thus 
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the debenture holders may be secured against having their 
title— which, so far as the debentures are concerned, is only 
an equitable one — postponed to that of some other subsequent 
incumbrancer. See p. 142. 

(4) The trustee.? can be empowered to convene meetings of the 
debenture holders to ascertain their wishes, and exercise, 
if necessary, powers of control over the trustees. 

(.5) The trustees can be enabled to do a variety of things at the 
request and with the concurrence of the company, e.g., to 
effect interim sale.?, exchanges, and leases, and thus the 
security can be made effective without interfering with the 
business. 

(ti) The company can be lirought, under covenant, to do many 
thing.? which, in the interests of the debenture holders, are 
neccs.sary — e.g., to insure, to repair, to protect the property, 
&c. — and in default the trustees can be given ])ower to do 
these things at the expense of the company. 

Whether, in the case of debentures, there should or should not be a 
trust deed must depend on the circum.staaces. Sometimes a company 
j)roposing to raise money on debentures stands in so .strong a financial 
position that there i,s no need to offer subscribers the additional 
security of a trust deed; or the company, though not so situate, may 
prefer, if pos.sible, to avoid the fetters, however light, which a trust 
deed imposes, and offers its debentures without any trust deed, 
i)elieving that the public will subscribe without any very critical 
examination of the form of the security — a belief not to be too readily 
indulged, as of late the public has become much more alive to the 
importance of examining the securities offered it, and to the precarious 
nature of a mere floating charge ; or, again, it may be that debenture, s 
are to be issued only for a temporary purpose — e.g., to bankers as 
security for an overdraft, or to capitalists as security for a short loan 
— or are to be taken up by the directors and their friends, who have 
perfect confidence that the board will not do anything to endanger 
the, priority of the debentures. In such cases a trust dee.d is generally 
dispensed with, and there is no doubt that in this and other ways 
large sums of money have been and are being borrowed on debentures 
containing a charge but not secured by any trust deed. Nevertheless, 
the practice of fortifying debentures and debenture stock by a 
mortgage to trustees, by way of collateral security, in the .shape of 
a trust deed, is now very general, and the following are some of the 
reasons — ^in addition to tlio.se already given — which recomineiid such 
a security: — 

(a) Because companies are advised to make the .secuiitlt.s ofiLred 
by them as .sound and attractive as possible. 
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(b) Because brokers, trust companies, bankers, financiers, under- 
writers, lawyers, and others, commonly advise or insist on a 
trust deed. 

Even companies which might raise money on debentures without a 
trust deed often consider it expedient, as a matter of credit and of 
.sound busine.sa, to give their debenture holders the best possible 
.security, including a trust deed, .so that if, as occasionally happens, 
the character of the .security i.s brought under discussion, e.g., in the 
financial pre.ss, or in controversial circulars, it may not be possible 
to accu.se the company of having issued imperfectly sec ured debentures, 
and traded on the credulity of tho.se who trusted that they would 
he given a fair security. 

In many cases debent iire.s arc issued pursuant to some agreement 
—e.g., an agreemeni for sale of pro])erty — or pursuant to some 
scheme of arrangement or reconstruction, and in such cases it is usual 
to provide that there shall be a trust deed in a specified form. 

In short, whatever may be the causes, there is no doubt that the 
practice of fortifying th<‘ debenture holders’ or debenture .stockholders’ 
security by a debenture trust deed is largely on the increase. 

As regards its frame, a trmst deed u.sually contains or provides for 
a legal mortgage of the principal propertie.s (e.g., in the ease of a 
brewery, the brewery and tied house.s) and a general charge by 
way of floating security on the rest of the undertaking. The legal 
mortgage can, since the 1st of January, 1926, only be made by a 
demise of a. term or by a charge by deed expressed to be by way of 
legal mortgage, and the estate formerly ve.stcd by trust deeds operating 
by way of conveyance of a fee simple is converted into a term of 
3,000 years. Law of Property Act, 1925, s. 85, and 1st Sched,, 
Pt. VII. 

Cases .sometimes occur in which a mortgage or transfer would be 
iraiiracticable or prejudicial, e.g., in the case of a foreign concession 
or foreign land; in the latter case, for instance, the duties on the 
transfer of property may be, by the local law, so high as to be 
prohibitive. In ca.ses like these the trust deed generally contains 
a fixed charge on specific land and jiroperty of the company, and 
a floating charge on the rest of its property, fortified by special 
provisions for the security of the debenture holders; and such a 
security will be efiective as against English creditors even as regards 
the foreign land. For although the right to the possession of land 
must he determined by the lex rei sitm, land situate abroad can be 
eSectually charged in equity by a company resident here, see pp. 55, 56. 
In the case of companies proposing to acquire a business abroad, it 
is sometimes considered advisable to vest the business in a local 
company, and to take security from that company to trustees for 
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the debenture holders. Another plan occasionally resorted to is to 
vest the property in a local company, all the shares in which are 
ve.sted in the Engli.sh company, and the English company then 
mortgages the same to trustees to secure its debentures. 

Following on the demise or charge in the trust deed in favour of 
The trustees come.s a clause specifying the various events on the 
happening of which the security is to become enforceable. As a 
general rule the events .specified in such a clause are— (1) default 
in payment of principal or interest, (2) winding-up, (3) breach of 
covenant, and (4) appointment of a receiver; but in cases (1) and (3) 
the deed usually allows the company further time to make good the 
default or breaidi. Sometime.s the list of events is oonsiderahly 
increased, see, for instance, p. 2d0. Cases also occur where very 
stringent provi.sions raa.y, in the intere.sts of the. debenture holders, 
he necessary and reasonable. Thus, if the debenture holders of a 
liquidating concern agree to reconstruction, and to take fresh 
debentures in .sat isfaction of their existing ones, it may be fair enough 
fo provide for enforcing the fre,sh debentures, if the trustees of the 
deed securing the same certify that, in their opinion, the business 
iTiiiiiot be carried on jirofitably. So, too, if a company is in low water, 
tliose who lend money on debentures are fully entitled to exact such 
terms as they think necessary for their protection. 

The trust deed next goes on to provide that when the security 
becomes enforceable, the trustees may at their discretion, and shall 
at the request of a sjiccified majority or proportion of the debenture or 
debenture stock holders, sell and convert into money the mortgaged 
premises, and shall apply the. net proceeds in paying off the debentures 
or debenture stock, and hand the balance to the company. 

The deed also empowers the trustees to appoint recoiver.s after the 
■security becomes enforceable, and inve.st them with sjiccified powers: 
enable.s the trustees to carry on the busines.s (if any) until realisation; 
provides for the indemnity of the tru.stees and for amplifying the 
ordinary rules for the protection of trustees; provides for meetings 
of the, debenture and debenture stock holders, and gives to the 
majority certain powers for the benefit of the class, and impose.s 
on the company certain obligations as regards insurance, rejiairs, 
furnishing information, further assurance, &c. It also provides fui- 
the appointment of new trustees, and for the discharge of the jirojierl v 
in due course. See Form 81, iti/ra, p. 316. 
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CHAPTER XIII. 

AS TO TRUSTEES OF DEEDS SECURING DEBENTURES AND 
DEBENTURE STOCK. 


Appointment and Removal. 


Appointrnc!)!, 


Corporate 

trustees. 


Ordinary 

tru.steeK. 


Where a company propo.sen to raise money by the creation and issue 
of debentures or debenture stock secured by a trust deed, trustees 
of the deed have to be chosen. The choice of the person.s who are, 
in the first instance, to fill this office re.sts with the company, that is, 
with the director.s; and they generally make a wise selection, knowing 
that many suhscribers are largely influenced for or agaiu.st an issue 
according as the trustees are well kuown and of high standing or not. 

In a good many cases, especially those lu which it is likely that 
there will be a succession of dealings by way of sale, investment, 
purchase, lease, &c., it is considered preferable to appoint a trust 
com[)auy to be the sole trustee. Ordinary trustee.s cannot alway.s 
be found when they are wanted; they take holidays, get ill, go abroad, 
and die; w'hereas a trust company is always ready to attend to 
business. If some of its directors are absent, others remain; and 
it has legal advice always at hand. Its business is to facilitate trust 
matters, and its credit depends upon its doing its business in a prompt 
and efficient maimer. 

If, instead of a trust company, ordinary trustees are appointed, 
care should be taken that they are quite independent of the company 
and m a position to protect the debenture and debenture stockholders 
for whom they are to act. Sometimes a director is appointed one 
of the trustees, but such appointments are to be strongly deprecated, 
and in several instances have been found distinctly disadvantageous. 
The argument u.sed in favour of such appointment is that the 
direetoT-tru.stee know',5, as director, what is going on in the affair.s 
of the company and what is wanted, and can, therefore, better look 
after the interests of the debenture holders. At the same time he is 
in a better position, it is said, to explain matters to his co-trustees 
and get their concurrence in any transaction. The objection to such 
an appointment is that the director-trustee i.s placed in a position 
in which his interest or his duty to the shareholders may be in conflict 
witli his duty to the debenture holders. Circumstances may occur 
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in which he should, as trustee, refuse his consent to a transaction, 
whilst as director and shareholder he may want the tran, 9 action to 
go through. Ill such circumstances, human nature being a.s it is, 
one cannot expect the director to act with entire impartiality. 

Again, the mere con8rioU3ne.ss on the part of a .scrupulous director 
o! Ins two-fold po.sition and of the difficultie.s att.'iching to it, may 
and docs in some cases oorujilicate matters still further and cause 
delay and inconvenience. Such a director sometimes deeiines to 
concur in a ])ro])er transaction merely because lie i..> apprehensive 
that it might, by po.s.sibility, lie regarded a.s midulv advantageous 
to the company .and that he may be accused or siisjieeted of alinsing 
hi.s po.sition. 

Soinetinies the same persons have been aj(|)oiiited trustees oi' two Snaie trustees 
successive series of debentures, e.g., first debennires and second 
dehciiture.s. It is a question whether it is not .1 breach of trust for tares, 
those who have iiiidertakeu office for fir.st uiorl gagees afterwards, 
without their con.seut, to undertake office for second mortgagees, 
mid thus bring into operation conflicting duties and interests. But, 
iipiirt. from this, such a combination of offices is highly inconvenient 
and generally to be deprecated. As an example of the ineonvemeiiee 
which may ensue, cases have arisen in which it has become necessary 
lor trustees so placed to carry out, as between the two trusts, 
transactions, e.g., sales or exchanges, which could readily Lave lieeii 
carried out but for the duplieatiou of offices; but tlie dupheatmu 
precluding the exercise of discretion, rendered it ini]) 0 ,s.sible to act 
without the sanction of the Court. 

Sometimes a trust company and an ordinary jiersou are appointed 
jointly, and since the Bodies Corporate Joint Tenancy Act, ISb'J 
(62 & 63 Viet. c. 20), this is allowable. See Re Thoiitpson's Settlement 
Trusts, (1905) 1 Ch. 229. 

One important point to be borne in mind in appointing new trustee.s Ci-b.ii'ace. 
cs that they should have their residence m the United Kingdom. ! <> 
appoint as trustees persons residing out of the juri.sdictiou oi the 
High Court of Justice is open to grave objection; lor .‘siipjio.se tLe 
assistance of the Court be required, the trustee is not here and tiie 
Court has or may have no power to comjtel a trustee who i.s aliromi 
and out of the jurisdiction to act in co-operation with trustee, -> heie 

Practically, in the case of trustees abroad, there are in general no 
means of compelling them to perform their duties. The onl\ eoiu^' 
is to remove them from the trust, but even this may be an unsati.^f.t* tm t 
remedy, e.g., where the company has foreign projiertv vesteii in 
trustees, one or more of whom is abroad, for the Court ruiiuot tcmipi 1 
ihe transfer of such property to the new tru.stees, ami tbe loial i curt, 
may decline to act. 


P.—D. 
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New trustees. 


As to tlie appointment of a new trustee, tlie trust deed usually 
contemplates an appointment under sect. 36 of tie Trustee Act, 1925 
(infra, p. 105), and accordingly vesta tie power of appointing a new 
trustee in the company. Occasionally, however, the f)ower of 
appointing a new trustee is vested in the debenture or del)enture 
atockh oldens and made exercisable at a meeting. 

The London Stock Exchange has for some time past required the 
insertion of some such provision as the following: “the power to 
appoint a new tru.stee is vested in the company, provided that no 
person shall be appointed under that power unless he has first been 
approved by a meeting of the debenture holders.” This requirement 
must therofore be complied with where a quotation is deemed desirable. 
See infra, p. 346. 

Occasionally the statutory power to appoint is left to operate 
without qualification, and in such case the persons to appoint are 
the surviving or continuing trustees. (See Trustee Act, 1925, s. 36, 
infra, ]i. 105.) 

Where any difficulty arises as to appointing a new tru.stce, the 
Court can always make the appointment under sect. 41 of the Tru.stce 
Act. 1925. 

There appears to be no doubt that the provisions of the Trustee 
Act, 1925 (even where not expre.ssly made applicable by the agreement 
of the ])arties), apply to a trust deed for securing debentures or 
debenture .stock. 

It is true that sect. 68 of the Act provides that in the Act the 
expre.ssiou ” trust ” does not include the duties incident to an estate 
conveyed by way of mortgage, but it was long since, held that these 
words which come from the Trustee Act, 1850, refer merely to the 
dulie.s incident to a mere mortgage. See Re Underwood, 3 K. & J. 
745 (1857). In that case there was a mortgage of freeholds by way 
of trust for sale, and to hold the proceeds of the payment of the- 
mortgage moneys for the mortgagor, his executors, administrators 
or assign. s. Held, that this was more than a mortgage, and that it 
was a trust within the meaning of the 15th section of the Act. 
So also in London and CourUy Banking Co. v. Goddard, (1897) 1 Ch. 
642, where a mortgagor had charged certain premise.s in favour 
of the mortgagee and declared that he held the legal estate in trust 
for the mortgagee with power for the mortgagee to appoint a 
new trustee, it was contended that the Trustee Act, 1893, had no 
application; but North, J., hold the contrary, and, referring to the 
definition, his lordship said: “ It does not say that no trusts shall 
be created in addition to tho.se incidental to the duties. 1 do not 
see any expres.sion to the effect that a vesting declaration is not 
applicable to property on mortgage where the instrument or charge 
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contains an express trust. If there is the relationship of trustee and 
cestui que trust established, there is no reason why the parties should 
not have the full benefit of the enactment. In my opinion, this 
limitation of the word ‘ trust ’ does not apply where in a deed of 
ch:ir(!!P there is an express declaration that the mortgagor will hold 
rh( legal estate on trust.” 

The Public Trustee not available. 

By the Public Trustee Act, 1900 (6 Edw. VII. c. 55), the oflice of Public: 
“ Public Trustee ” was eatabli,she<l. He is a corporation sole under 
that name, with perpetual succe.ssion, and an ofiicial seal, and may 
sue and be sued under that name like any other corporation .sob' 

(sect, 1). Subject to the Act and rules thereunder the Public Trustee 
may, if he thinks fit, act (among.st other capacities) as an ordinary 
trustee, and he may act either alone or jointly with any ]>erson or body 
of persons in any capacity to wliich he may be apjiointed in pursuance 
of tile Act, and has the same powers, duties and liabilities, rights and 
lUiniunities, and is subject to the control of the Court as a private 
trustee acting in the same capacity ; but lie is not to accept “ any trust 
winch involves the management or carrying on of ant' busine.s.<," 
except in the case.s in which he may be authorised to do .so by rules 
made under the Act (sect. 2). 

The Public Trustee cannot act as a tru,stee of a debenture trust 
deed, since the Public Trustee Rule.s, 1912, jirovide (rule 6), that 
ilie Public Trustee is not to " accp}it the trusts of any imstrunient 
ui.tdo solely by way of security for money.” See Annual Practice, 

Part V., Div. III. 


Trust Corporations. 

Certain corporations are b 3 ’ the TriJ.stee Act, ]92o, atid by Rules 
made under the Public Tru.stoe Act, 1906, and the Law of Propeity 
(Amendment) Act, 1926, s. 3, trust corj)oration.“. Such eorporations 
are entitled to give receipts for capital money arising under the 
Settled Land Act or under a trust for sale, tliotigli acting as a sole 
O'Ustee. 

Although it may be doubted whether trusteo.s under a delientuie 
tru.st deed are trustees for sale for this purpose, it would be adcisalile 
li' fore appointing a corporation sole trustee to .see that it is a tnist 

'■orporation. 

As to Removal of a Trustee. 

The trust deed sometimes gives to the company a. power, with 
sanction of a meeting of the debenture holders, to remove a 
ti'ustee. Sometimes it vests such a power in a geneial meeting of the 

6 ( 2 ) 
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Indemnity. 


debenture holders. Where such a provision i.s inserted, the power of 
removal can of course be exercised .subject to such conditions (if any) 
as are specified in the deed. 

If the deed contains no power to remove, resort must be had to 
sect. 41 of the Trustee Act. 192.'). The Court is not disposed to 
remove a corporate trustee merely because its credit has been impaired, 
if it is not shown that the interest of the debenture holder.s has suffered 
or is likely to suffer. 

If the corajianv and all the debenture or debenture stockholders 
concur, they can of course call on the trustee to retire, and if he will 
not, can compel him to convey the property to their own nominee on 
such trusts as they think fit But a mere majority have not this 
power (unles.s the lieed specially gives it them), nor will the Court 
compel a trustee to retire merely because the majority of the debenture 
or debenture stockholders desire .such retiremeut. Assets Realisation 
Co. V. Trustees. Executors and Securities Corpn., 44 W. R. 120. 

In the case last mentioned the tru.slee (the defendant company) 
had pas.sed through a period ol tinancial difficulties which had 
somewhat imjiatred us credit, and the majority of the debenture 
holders wished to have it removed from the tru.steeship; but the 
Court refused the ,tp|)lication, on the ground that no danger or risk 
to the trust properly or injury to the debenture holders was shown. 

Trustees’ Indemnity. 

Trustees of a debenture holders' trust deed are entitled, like other 
tnistee.s, to be indemnified out of the trust premise.? against all costs, 
damages, and expeusi's incurred by them in the performance of the 
trusts, and they have, to secure such indemnity, a lien on the trust 
premises. See also sect. 30 of Trustee Act, 1925, infra, p. 104. This 
right to indemnity iiidudes. inter alia : — 

(a) The costs, as between solicitor and client, of legal proceedings 
taken or defended by the trustee.? for the benefit of the trust. 

(h) The costs, a.s between solicitor and client, of proceedings to 
adiuiiiistcr the trust. 

(c) The legal expense.? necessarily incurred in the administration of 

the trust, e.y., taking the advice of their solicitor and 
employing him in regard to sales, &c. 

(d) The expenses of employing other neces,sary agents, e.g., brokers, 

auctioneers, valuers, &c. 

(e) Costs of action.? and proceedings against trustees. 

(f) Damages for injury occasioned to other persons’ property in 

the reasonahlp management of the trust estate. Re Raybovld, 
(1900) 1 Ch. 199. 
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Trustees!, as between themselves and strangers to the trust, are only 
entitled to the same costs as if they were suing in their own right 
[Ex pufio Angefsiiin, 9 Ch. 479); but the difference between the costs 
recovered from the other side and those to which the trustees have 
been put, can be taken or recovered by them from the trust funds, 
asMiiaing such costs to have been properly incurred. 

A trustee defending proceedings in the interest of the trust estate, 
eg., a suit to impeach a compromise, does not lose his costs, because 
he is personally charged in the suit with fraud and has to defend his 
character accordingly. Walters v. Woodhridge, 7 Ch. D. 504. 

In an action to administer the trusts, a trustee is entitled to his 
costs, as between solicitor and client, that is, to a complete indemuil v , 
unles.s a case of misconduct is establi.sbed against him. Be Love, 
Hill V. Spurgeon, 29 Ch. D. 348 ; Rule.s of Supreme Court, Ord. 65. This 
right of a trustee to his costs is well settled. It is an absolute right, 
and does not rest in the discretion of the Court within sect. 31 (1) (h) 
of the Judicature Act, 1925 (formerly sect. 49 of the Judicature Act, 
1873): and accordingly, an appeal in regard thereto will lie without 
k'iive. Farrow v. Austin, 18 Ch. 1). 58; Turner v. Hancock, 20 
Ch. D. 303. 

" The contract between the author of a tru.st and his trustees,” 
said Lord Selborne, in Cotterell v. Stratton, L. R. 8 Ch. 295. ” entitles 
the trustees, as between themselves and their restuis que trust, to 
receive out of the trust estate all their proper costs incident to the 
execution of the trust. These rights, resting .siih.stautially upon 
contract, can only be lo.st or curtailed by such inequitable conduct 
on the part of a mortgagee or trustee as may amount to a violation 
or culpable neglect of his duty under the contract.” 

In Walters v. Woodbridge, 1 Ch. D. 510, James, L. J., said: ‘‘ The 
Court is very strict in dealing with trustees, and it is the duty of the 
Court, as far as it can, to see that they are indemnified against all 
expenses which they have honestly incurred in the due administration 
of the trusts,” and the right, as already stated, is .secured by a lien on 
the trust premises. 

” The right of trustees to indemnity against all costs and expense." 
jiroperly incurred by them in the execution of the trust is a first 
charge on all the trust property, both income and corpus. Stott \. 
Milrwt, 25 Ch. D. 716, per Lord Selborne, L. C. It must, however, be 
remembered, that the right of indemnity, though .so fully recognized, 
IS limited (i) to the trust fund, and (ii) to expenses properly and 
legitimately incurred in the execution of the trust. Earl of WmeheUea 6 
Lolicy Trust, 39 Ch. D. 168; Smith v. Dale, 18 Ch. D. 516; Stott v. 
Milne, 25 Ch. D. 710; Ecclesiastical Comnirs. v. Finney, (1900) 
2 Ch. 736. 
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And the trustee must first make good any sum in which ho is 
indebted to the trust estate. British Power Traction Co., (1910) 
2 Ch. 470. 

The rule does not extend to costs not properly incurred. For 
instance, trustees should not, as a general rule, sever in defence, for 
it unnectissarily increases the costs; but this rule is subject to exceptions. 
Thus, if one be a defaulter, or indebted to the trust estate, the others 
may properly sever from him. Smith v. Dale, 18 Ch. D. 516; Re 
Maddock, Butt v. Wright, (1899) 2 Ch. 588. 

In a debenture holders’ action trustees’ costs are postponed to the 
costa of realisation and the costs and nnnuneration of a receiver, but 
have priority over the co.sts of th(' plaintifl in the action. Batten v. 
Wedgwood Coal Co., 28 Ch, D. 317 

Trustees who take unJ act o.i llir i)pinion of counsel in regard to 
an action are not necessarily entitled to their costs {Devey v. Thornton, 
9 Hare, 232), unlc.ss tlie tru.st deed .so provides {infra, p. 339), though 
such advice would go a 'ong way to justify proceedings instituted 
bond fuk for the firoteclioi of the estate and in accordance with such 
ojtmion. If they make <i rni.stake, acting on their own judgment, 
or on the erroueou.s advice of their lawyers, and the trust money is 
misajtplied, they, the tru.stees, m\\ jrrima facie be personally re.sponsible 
for the misapjilication; though since the Judicial Trustee Act, 1896, 
the relevant provisions of which are now incorporated in sect. 61 of 
the Trustee Act, 1925 (see p. 92, infra), the Court has power to relieve 
a trustee wholly or ])artially from personal liability where he has acted 
honestly and reasonably and ought fairly to be excused. 

Upon one occa.'iiou, before the Act of 1896, Lord Eedesdale said: 
“ I have no doubt [th(> executors] meant to act fairly and honestly; 
but they wcue misadvised, and the Court must proceed not upon 
the improper advice under w'hich an executor may have acted, but 
upon the acts he has done. If, under the best advice he could procure, 
he acts wrongly, it is bis misfortune, but public policy requires that 
he should be the person to sufier ” {Doyle v. Blake, 2 Sch. & Lef. 243; 
and see Stott v. Milne, 25 Ch. D. 710), the theory being that a trustee in 
doubt can always go to the Court for guidance. A trustee who honestly 
acts on counsel’s opinion seems pre-eminently a proper subject for 
relief under the Trustee Act. 

As to the reimbursement of a solicitor-trustee, see Rt Chappie, 
27 Ch. D. 584; Yipont v. Butler, W. N. (1893) 64. 

A few words may be added as to a trustee’s right of indemnity 
against his co-trustees. In Thompson v. Finch, 8 De G. M. & G. 
560, the situation was this: There were two trustees, A. and B., A. 
allowed B. to have under his control money for investment, and B., 
who was a solicitor, advanced those sums to a client in his own name. 
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The sums so advanced were ultimately lost, though B. represented 
to A. that they had been invested on a sufficient mortgage. On these 
facts it was held that, although A. was liable to make good the amount, 
he wa.s entitled to indemnity as against B. 

(So in Lockhart v. Reilly, 1 De. G. & J. 464, .special stress was laid 
on the fact that the trustee by whom the breach of trust had been 
actively committed wa.s a solicitor, and that he had gained an 
advantage from it. “ As to the question between Lockhart and Ellis, 
two trustees,” said Lord Cranworth, C., ” Ellis is the person who 
must be responsible. The whole matter was entrusted to him. He 
was a sohcitor, and he evide.ntly acted with a view to favouring his 
own family. Even if that had not been so, the co-trustee leaves it 
with the trustee who was a solicitor, and from the negligence of the 
latter the evil to a very great degree has arisen.” 

In a more recent case, Bahin v. Hughes, 31 Oh. D. 390, Cotton, L. J., 
said: “ I think it wrong to lay down any limitation of the eircumstance.s 
under which one trustee would be held liable to the other for indemnity, 
both having been held liable to the ceslm qm trust; but, so far as 
cases have gone at present, relief has only been granted against a 
trustee who has himself got the benefit of a breach of trust, or 
between whom and his co-trustee there is existing a ri.dation which 
will justify the Court in treating him as solely liable, for the breach 
of trust.” And see Head v. Gould, (1898) 2 Ch. 250. 

Even where no actual loss has happened to the trust estate by a 
solicitor-trustee’s negligence, his co-trustee is entitled to be iudemnihed 
against the cost of an action thereby caused. Re Linsley, (1904) 
2 Ch. 785. 

Remuneration of the Trustees. 

Unpaid labour is never satisfactory, and of late years it has — 
perhaps on this ground — become customary in deeds for securing 
debentures or debenture stock to provide for the remuneration of 
the trustees. In the absence of such a clause the trustees, like all 
that ill-used race, are not entitled to claim any remuneration for 
their services. Of its validity there can be no doubt. The usual 
form is for the company by the trust deed to covenant to pay the 
trustees their remuneration, and, where this is the case, the company 
is, of course, Liable to pay the trustees the amount; if needs be the 
trustees can sue the company. Over and above this right of action 
on the covenant the trust deed usually by express or implied provision 
gives the trustees a lien on the trust premises for the amount of their 
remuneration. 

Whether the trustees have a lien for their remuneration ranking 
before the debenture or debenture stockholders depends on the terms 
of the trust deed. 
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Where (as at p. 325, infra) the deed provide.s that the proceeds 
of sale of the trust premises are to be applied in payinjr such 
remuneration the trustees obviously have a lien thereon [Piccadilly 
Hotel, Paul v. The Company, (1911) 2 Ch. 534), but where the deed 
merely provides for the payment of the remuneration, and does not 
give an express or impbed lien or charge, the trustees cannot insist 
on payment of their remuneration in priority to the debentures or 
debenture stock. See Be Accles, Lid., Hodgson v. Accles, 18 T. L. R. 
786. In that case the deed did not (as at j>. 324, infra) provide for the 
payment of remuneration out of the jtrocecds of .sale of th(‘ trust 
premises. It provided for the payment by the company, and contained 
a clause on the lines of clause 38, infra, ]). 341, with the additional 
provision that the trustees might also retain their remuneration. A 
debenture action having been brought, the property was realised in 
that action, and the question arose whether the tru.stees had any lien 
for their remuneration. Farwell, J., held that they had not, His 
lordship said that the contract wa.s by the company. He could not 
find any contract that either the debenture holders would pay the 
remuneration or that- the property charged should be liable to satisfy 
the claim to remuneration; and as to the clause allowing the trustees 
to retain and pay their remnneration out of any moneys in their hands, 
his Lord.ship considered that the earlier jiart merely provided for 
indemnity out of the mortgaged premi.ses, and said nothing about 
remuneration, and that the latter part merely authorized the retainer 

out of moneys in the trustees’ bands,” and was therefore inapplicable, 
inasmuch as the money was in Court and not in the hands of the 
trustees. It may be doubted whether this conclusion is altogether 
consistent with the views expressed by Chitty, J., in another case 
below referred to. 

A question sometimes arises whether the tru.stee.s are entitled to 
remuneration after a receiver and manager ha.s been appointed in 
an aetion to enforce the .securities. The answer depends in each 
case upon the construction of the particular deed. Tlie authorities 
are somewhat conflicting. The question wa.s rai.sed in Debenture 
Corpn., Lid. v. Vttoxeter Brevrry, Lid., before Chitty, J. In that 
case a receiver and manager had been appointed in a debenture 
aetion, and the usual judgment for execution of the tru.sts was 
obtained (the trustees not opposing); the. property had been realised 
in the action, conduct of the sale being given to the trustees, and 
they had concurred in the requisite conveyance.s. Under the deed 
they were to be paid a salary, “ as remuneration for their services,” 
and Chitty, J., held that the service.s performed after the appointment 
of the receiver were not those contemplated by the deed, and 
therefore that the trustees were not entitled to remuneration for them. 
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“ I have asked in vain,” said the learned judge, “ for a statement 
of the services which have been performed since that date. The 
answer I get is that the trustees kept the deeds. The trustees would, 
of oour.sc, hold the deeds until the sale — that could not be called 
services by itself. But I will enumerate the other services. They 
(‘('iiveyed under the order of the Court, and they conducted the 
sale.s under the order of the Court. In fact, since the judgment 
the trustees, I find as a fact, have not performed the services 
contemplated by the deed.” Hi.s lord.ship, however, held that the 
trustees were entitled to their remuneration up to the date of the 
order appointing the receiver, and as to the question whether they 
should be treated as having a lien on the money in the Court for that 
remuneration, his lordship said; “ It is said now that, with regard 
to the right of retainer of an executor (which extends, as is well 
known, only to legal asset.s), the right of retainer is taken away from 
the executor by the ajipointment of a receiver where the receiver 
himself gets in money and the money never passes through the hands 
of the executor. I am not s]ieaking of the case where the executor 
receives the money and hands it over to the receiver, but of the 
simple case which I have just .stated. It is not necessary to refer t(» 
the decisions on this point beyond mentioning the case of Kay, J., in 
Re Jones, 31 Ch. D. 440, mentioned in Williaims on Executors, 
10th ed. at p. 789, where the learned editor, following the language, 
I think, of Kay, J., states that ‘the reason seems to be that when a 
receiver is once appointed a debtor to the e.state may pay his money 
direct to the receiver and obtain good discharge, so that the 
appointment of a receiver prevents the money actually or theoretically 
coming into the executor’s hands, and without possession there can 
be no retainer.’ Now, that right of retainer coupled with possession 
is analogous to the ordinary common law doctrine of lien. There is 
no lien, as is well known, in the case of a man who does work or 
supplies goods — there is no lien except when he has possession — and 
upon the analogy of an executor it is argued that there can be no right 
of retainer in this case, though conferred by contract, because the 
language of the deed is that ‘ the trustees may retain out of moneys 
in their hands on the trusts of these presents,’ and it is said that, 
inasmuch as the moneys jiassed from the purchaser direct into Court 
on the sale, the trustees have never had the moneys in their hands, 
and that consequently the right of retainer by contract cannot, exist. 
But there is a difference between equitable lien and common law lien, 
and possession is not necessarily the keeping of possession in all 
cases where an equitable lien is claimed. Now this clause, as I 
have pointed out, includes, besides the remuneration, charges, and 
expenses of the trustees, and it is quite clear that the trustees arc 
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entitled to those charges and expenses, notwithstanding they have 
not received the money. But then it is rightly said that without the 
clause in the contract they would be entitled to them, and that is 
so. Now, the trustees admittedly have in no way misconducted 
themselves, and I do not think that the mere payment of money into 
Court alters the rights of parties. I am not dealing any longer 
with the ease of an executor, but 1 am dealing with the ease of 
trustees upon whom this equitable lien, as it appears to me, of 
retainer is conferred by the instrument it.self. I think that the 
statement of Cotton, L. J., in Richmond v. White, 12 Ch. D. 361, 
is perfectly correct. ‘ The Court,’ he says, ‘ never allows an order 
for payment of money into Court to prejudice the rights of the 
persons paying it in.’ 1 think that may be enlarged so as to make 
it applicable to the f (resent case by saying that the order for 
payment into Court is not allowed to prejudice the rights of a person 
existing at the time.” 

In Locke (fe Smith. Ltd., (19U) 1 Ch. 6H7, the trust deed provided 
for remuneration ” during the continuance of the security,” and 
the trustees were held not to be entitled to remuneration after the 
appointment, of u receiver, they not having performed any services. 
Eve, J., however, said (p. 693); ” But, of course, there may be cases 
in which the trustee does render services after the receiver’s 
appointment, which entitle him to remuneration notwithstanding 
that appointment,” aud remuneration has been paid in some cases 
where trustees have taken an active part in assisting in the realisation 
of the assets. It is submitted, however, that the quantum of services 
is not material where the remuneration of a trustee is payable at a 
fixed rate; and in Re British Consolidated Oil, Ltd., (1919) 2 Ch. 81, 
where the trust deed contained similar words, Peterson, J., held that 
the trustees wx're entitled to their remuneration notwithstanding the 
appointraeut of a receiver. 

In Anglo-Canadian Lands, Ltd., (1918) 2 Ch. 287, where the deed 
provided for remuneration until the mortgaged premises should be 
reconveyed or realised, the remuneration was held to continue after 
the appointment of a receiver, and in Piccadilly Hotel, Paul v. The 
Company, (1911) 2 Ch. 534, where the trust deed contained a clause 
similar to clause 35 on p. 338, and a receiver and manager had been 
appointed in an action to enforce the securities, Swinfen Eady, J., 
held the trustees entitled to their fixed contractual remuneration 
until the trusts were finally wound up. 

The above decisions may be usefully compared with South Western 
of Venezuela, &c. Ry. Co., (1902) 1 Ch. 701. Under the articles in 
that case the directors were entitled as remuneration to 1,0001. per 
annum. Two of them were appointed receivers and managers of 
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tlie company’s business in a debenture action and were liberally 
remunerated for their services as such. It was contended that the 
directors had ceased to manage the business after the appointment 
of the receivers and managers and, therefore, ought not to be 
remunerated as directors. Buckley, J., said: “ This contention cannot 
[irt'vail. The directors are entitled to their 1,0001 a year as the 
payment to be made to them for doing that which for the time being 
they have to do as directors of the company. If by reason of the 
appointment of receivers and managers the directors have less to 
do, that in my judgment does not in any way diminish the amount 
which they are to be paid as remuneration under the articles. Their 
obligation as directors is to do whatever there is to be done by 
them as directors. The remuneration jiaid to two of them as the 
receivers and managers was a payment made to them for doing 
what they had to do as receivers and managers, and if in the latter 
character they did something which made their work lighter 
in the former character, that did not in any way dimini.sh the 
amount which they were entitled to receive for acting in that 
iormer character.” 


Duties of Trustees. 

Trustees of deeds for securing debentures or debenture stock stand Duties 
in the same position in most respects as other trustee.s; they are K‘*>'erally. 
bound to perform their duties as trustees in accordance with the terms 
of their tru.st deed and in a proper and reasonable manner. They 
are bound to act honestly, and according to the best of their judgment, 
and to abstain from committing any breach of the trusts impo.sed 
upon them. What these trusts are and the correlative duties of the 
trustees must depend on the special termus of the trust deed, 
supplemented by the general principles of equity in regard to the 
duties of trustees. It is necessary, therefore, to consider the trust 
deed with the utmost care and attention, and to see how far, if at all, 
the provisions of the deed, coupled with the provisions of the Trustee 
Act, 1925, relax the somewhat harsh rules which the Courts in the 
past, imposed on trustees. In practice, trust deeds have for many 
years relaxed those rules to a large extent, otherwise it would (at 
any rate before 1896) have been practically impossible to induce suitable 
persons to undertake the office of trustees. In the case of a marriage 
settlement or a will where the duties of the trustees con.sist mainly 
in holding certain investments in tru.st, pajdng over the income, and 
in due course realising them and dividing the proceeds amongst the 
beneficiaries, even in these simple matters, the strict rules of equity 
have in the past produced most unfortunate results. But in the 
case of a trust deed for securing debenture or debenture stock under 
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which a numher of properties, perhaps in every quarter of the globe, 
are vested in the trustees, with numberless duties and discretions 
as to concurring in sales, mortgages, leases, and other transactions, 
there is far more reason that the rules should be relaxed so far as may 
be necessary for efiectuating the intention of the parties and .securing 
the best trustees, and even after the legislation of 1925 there are 
advantages in expressing in clear language in the trust deed such 
provisions for the protection of the tru.stees as arc thought to be 
desirable. 

Hence it will be found that such deeds now generally contain 
special clauses for the protection of the tru.stees b 3 ’ way of supjdement 
to the Trustee Act, 1925, and authorize the delegation of their powers 
and duties and the appointment of agents and attorneys. 

Dutiee, If may be useful to enumerate some of tbe duties and obligations 

of trustees of a deed securing debentures or debenture stock.* 

Tbe following are the most material to be borne in mind : — 

Study of j I’jjg should make themselves thoroughly acquainted 

trust 

deed. with the provisions of the trust deed under which they are to act. 

They cannot justify a breach of trust by pleading ignorance of the 
terms of the trust deed. 

Fidelity to 2. They should observe and perform the duties imposed on them 
by the deed in strict accordance with the terms of the trust. If they 
fail to do so, or commit a breach of trust, they may possibly not be 
visited, since the Judicial Trustees Act, 1896 (repealed and replaced 
by sect. 61 of the Trustee Act, 1925), with the same severity as they 
would have been before the Act, but to obtain the benefits of the 
Act they must be prepared to prove that they have acted “ honestly 
and reasonably’ and “ ought fairly to be excused.” 

Sect. 61 is as follows; — 

If it appears to the Court that a trustee, whether appointed under this Act 
or not, is or may be personally liable for any breach of trust, whether the transaction 
alleged to be a breach of trust occurred before or after the passing of this Act, 
but has acted honestly and reasonably, and ought fairly to be excused for the 
breach of trust and for omitting to obtain the directions of the Court in the matter 
in which he committed such breach, then the Court may relieve him, either wholly 
or partly, from personal liability for the same. 

Acting honestly and reasonably means a good deal {Perrins v. 
BeUamy, (1899) 1 Ch. 797), but is not of itself sufficient. Tbe 
ernng trustee must show that under all tbe circumstances he ought 

• Subject, nevertheless, to any relaxations or modifications in the deed contained. 
See also sect. 62 of the Trustee Act, 1926, and Fletcher v. Collie, (1906) 2 Cb. 24, 
as to the subsequent concurrence of beneficiaries in breaches of trust. 
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fairly to be excused. And the case is not bettered by the trustee 
being a company which is paid for its services. National Trustees 
Co. of Australasia v. General Finance Co. of Australasia, (1905) 

A. C. 373, 381. Also see Re Lord de Clifford, (1900) 2 Ch. 707; 
fitecond East Dulwich, dec. Soc., 79 L. T. 726; Re Smith, Smith v. 

Thompson, 71 L. J. Ch. 411; Re Turner, Barker v. Ivimey, (1897) 

1 Ch. 536; Re Grindey, Clews v. Orindey, (1898) 2 Ch. 593; Perrins 
V. Bellamy, (1899) 1 Ch. 797; Re AUsop, (1914) 1 Ch. 1. The 
.section does not by implication impose on trustees the duty of having 
a valuation made where they advance money. Palmer v. Emerson 
(1911) 1 Ch. 758. And see Re Solomon, (1912) 1 Ch. 261. 

3. The trustees should, unless the deed otherwise providc.s, act Joint action, 
jointly and unanimously. The beneficiaries are entitled to the benefit 

of the collective wisdom of the tru8tee.s, and if they cannot agree, 
the direction of the Court should be obtained, for the majority has 
no power in a private trust to overrule the dissentient minority. 

Luke V. South Kensington, &c. Go., 11 Ch. D. 121. Trustees differ 
in this respect from directors, but for convenience sake and to save 
expense it is very common for a provision to be inserted in the tru.9t 
deed to the effect that whenever there shall be more than two tru.stecs 
the majority of such trustees shall be competent to execute and 
exercise all the trusts, powers, and discretions by the deed vested in 
th(.' tru.stee.s generally. This meets the case of temporary absence 
as well as of disagreement. See infra, p. 344. There is nothing 
against such a provision. 

4. The trustee.s must act personally in the trust, and may not Must not 
delegate their office — this is a fundamental rule of law— either wholly 

or in part, and either to one of themselves or to a stranger, save so far 
as the trust deed expressly or impliedly authorizes such delegation, 
or the delegation is one which a prudent man, acting for himself in 
the ordinary course of business, ii.sually makes. Speight v. Gaunt, 

9 Apj). Cas. 5; Re Weall, Andrews v. Weall, 42 Ch. D. 674: Re 
Gasquaine, Ga.squoine v. Gasquoine, (1894) 1 Ch. 470; Shepherd v. 

Harris, (1905) 2 Ch. 310.* The essence of trusteeship is personal 
confidence. 

“ Neither the .statute nor the doctrine of Ei; parte Belchier, Amb. 

218, authorizes a trustee to delegate at his own mere will and pleasure 
the execution of his trust and the care and custody of the tru.st. moneys 
to .strangers, in any case in which (to use Lord Hardwicke .s words) 


* Of course where a body corporate is trustee it can act through its directors 
as provided by its regulations, for a company, being a mere aiistraetion and 
having no corporeal exi,stence, can only act by its agents. Ferjuson v. ^^lson, 
2 Ch. 89. 
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there is no ‘ moral necessity from the usage of mankind ’ for the 
employment of such agency.” Per Lord Selborne in Speight v. Gawit, 
9 App. Cas. 5. 

“ Moral necessity ” may not be the happiest phrase to describe 
circumstances which will justify delegation, but as paraphrased by 
Lord Selborne in Speight v. Gaunt it becomes sufficiently clear. “ In 
the early case of Ex parte Belchier, before Lord Hardwicke, it was 
determined,” said Lord Selborne, “ that tru.steeB are not bound personally 
to transact such business connected with or arising out of the proper 
duties of their trust as, according to the usual mode of conducting 
business of a like nature, persons acting with reasonable care and 
prudence on their own account would ordinarily conduct through 
mercantile agents, and that when, according to the usual and regular 
course of such business, moneys receivable or payable ought to pass 
through the hands of such mercantile agents, that course may properly 
be followed by trustees though the moneys are trust moneys; and 
that if under such circumstances, and without any other misconduct 
or default on the part of the trustees, a loss takes place through any 
fraud or neglect of the agents employed, the trustees are not liable to 
make good such loss.” 

Hence the trustees may, without infringing the rule against 
delegation, employ Brokers to buy and sell securities dealt in on the 
London or Country Stock Exchanges where they have occasion to 
buy or sell such securities in the execution of the trusts. Speight v. 
Gaunt, 9 A. C. 5. A co-tro.st.ee who is a broker may be employed 
as such. Shepherd v. Harris, (1905) 2 Ch. 310. 

They may also employ Bankers to hold the trust funds, provided 
the bank is one in good repute at the time. See Trustee Act, 1925, 
s. 23 (1); Ex parte Belchier, Ambler, 218; Adams v. Claxton, 6 
Ves. 220; Swinjen v. Swinfen, 29 Beav. 211; but they must not 
leave the money with the bankers longer than is necessary. Rehden 
V. Wesley, 29 Beav. 213; Lunham v. BhmdeU, 27 L. J. 179; Cann 
V. Cann, 51 L. T. 770; In re Earl, 39 W. It. 107; nor should they 
place trust money in a hank so that it cannot be readily withdrawn 
{e.g., in the name of themselves and another), for it i.s their duty to 
keep the control over the tru.st fund.s in their hands. White v. 
Baugh, 3 Clark & Fin. 44. See also Re De Pothonier, (1900) 2 Ch. 
529. 

Trustees may also employ Solicitors so far as requisite for the 
jiur})osr.'i of the trust, but they must be careful in the selection, and 
must not (unless the deed otherwise provides) employ .such solicitor to 
perform duties other than those which fall within the ordinary scope 
of his professional work. See Trustee Act, 1925, s. 23, infra; 
Andrews v. Weall, 42 Ch. I). 674. 
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Trustees may employ Accountants where accounts are complicated. 
See Trustee Act, 1925, s. 22 (4). 

Trustees may employ Bailiffs to collect debts, and also Attorneys 
to transact business abroad. Slmri v. Norton, 14 Moore P. C. 17; 
Do Bussche v. Alt, 8 Ch. D. 286; and valuers, Re Solomon, Vori v. 
Meyer, (1912) 1 Ob. 261. 

The rationale of such exception.s is that in all such cases the 
employment of an expert is in the interest of the trust estate. 

A trustee who is about to go abroad can delegate the trust under 
sect. 25 of the Trustee Act, 1925. 

l 5. The trustee, s should use their be.st endeavours to protect the trust 
funds, but they may he partially relieved from this obligation by the 
terms of the trust, deed expres.sly sanctioning dealings or risks which 
would otherwi.se be improper. In particular, the title deeds and 
.securities of property specifically mortgaged to the trustees should 
be placed in .safe custody, either at a bank or safe de])osit, in joint 
iiame.s, and in such manner that a single trustee cannot obtain aeei’ss 
Without the consent and .approval of the others. 

The custody of the title deeds goes with the legal estate in the 
property, and trustees of a trust deed arc therefore entitled to relain 
sueli custody though a receiver has been apjKiinted, but they must 
give the receiver iu.spection. Ind, Coojk d; Co., Fklier v. Same, 
26 T. L. K. 11, C. A. 

Trustees may vote in re.spect of shares of companies mortgaged 
to them and standing iu their name as they consider best in the 
mlerests of the debenture holders. Siemens Bros, d- Co. v. Burns, 
(1918) 2 Ch. 324; and they may require their holding to be split up 
into t wo or more joint holdings, with their names jii ditlerent orders, 
in order to enable them to use their voting power mo.sl beneficially. 
Burns V. Siemens Bros., Ltd., (1919) 1 Cli. 225. 

6. Where the trust premises comprise buildings, or other insurable 
jiroperty, the trustees should ascertain whether such property is, or 
is not, insured, and, if not insured, .should consider whether they 
should or should not, exercise the power vested in them by sect. 19 
of the Trustee Act, 1925, infra, p. 99. 

7. They should also see to the repair of the trust prenuses, and if 
they fall into disrepair should call on the company to put. them in 
repair; and, in default, should apply to the Court or to the debenture 
holders. 

8. They should take all proper step.s by registration, notice and 
otlicrwise to perfect their title to tru.st property so that the conijiaiiy 
or its assigns may not be able to deal with it and create a title paramount 
in some third person. 
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9; They should see to the performance by the company of the 
covenants and obligations entered into and undertaken by it under 
the deed. 

10. They must studiously abstain from placing themselves in a 
position in which their interest might — not merely does but might — 
conflict with their duty as trustees, and, in particular, they must not 
attempt to purchase, or be interested in the purchase of, any part of 
the trust premises {Parker v. McKenna, L. R. 10 Ch. 96); nor must 
they accept any secret benefit, much less any bribe, in relation to the 
exercise of their powers or the performance of the trusts. 

It would seem, however, that trustees are not agents within the 
Prevention of Corruption Act, 1906 (6 Edw. VII. c, 34). 

11. They should act- with due caution and judgment in administering 
the trusts. Thus, ou the one hand, they should abstain from premature 
intervention, e.g., ii precipitate sale of .securities. Rowley v. Adams, 
2 H. L. C. 725; Buxlon v. Buxton, 1 M. & Craig, 80. On the other 
hand, where delay may involve danger to the trust premi.se.s they 
should act with the utiuo,st promptness. They are not, however, 
bound to take the opinion of an expert; they may act on their own 
judgment, and if they act honestly will not be held responsible for 
loss resulting from an error of judgment. Re Chapman, Cocks v. 
Chapman, (1896) 2 Ch. 763. 

12. They should, if grave questions of law arise, take the opinion of 
counsel, or, if so advised, of the Court, upou au originating summons 
under the R. S. C., Ord. 55, r. 3. The Court can sanction that which 
the trustees have no power under the deed to do. See Trustee Act, 
1925, s. 57 ; and, as to the powers of the Court before that Act, Re 
New, (1901) 2 Ch. 534; Morgans Brewery Co. v. Crosshill, (1902) 
1 Ch. 898. 

13. They should, on demand, furnish their cestuis que trust — the 
debenture holders or debenture .stockholders — with information as to 
the mode in which the trust fund has been dealt with and where it is. 
See Lindlcy, L. J., Low v. Bouverie, (1891) 3 Ch. 99. 

14. They should act with due regard to the interests, not only of 
the debenture holders, but of the company, that is, they must not 
sacrifice the interests of the company merely because they have not a 
good enough margin of security, remembering that to a great extent 
the iuterest.s of the company and of the debenture holders or debenture 
stockholder.s are identical, that they are metaphorically speaking 
all in the same boat. Nevertheless, they must bear in mind, so 
soon as the interests of the debenture holders and of the company 
begin to diverge, that their first duty is to look after the debenture 
holders; for although the security is framed as a conveyance on 
trust to sell, ill certain contingencies, it is in substance a mortgage. 
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“ I see no difference between the case of an ordinary mortgage and 
that of a trust for sale. It is not such a trust as would enable the 
mortgagor to file a bill to have the property sold, because the discretion 
as to selling or not is in the mortgagee alone. On the other hand, 
the mortgagee cannot file a bill to foreclose, but is limited to his 
remedy by sale. But this distinction makes no substantial difference 
in his position, which is that of a mortgagee.” Wood, V.-C., 
Kirkwood v. Thompson, 2 H. & M. 392, approved in Locking v. Parker, 
8 Ch. 39, C. A. 

Lastly, there is no statute of limitation applicable in favour of trustees 
as against a claim founded upon any fraud or fraudulent breach of 
trust, or to recover trust property retained or converted by the trustees. 
Be Bou'don, Andrew v. Cooper, 45 Ch. D. 444; Thorne v. Heard, (1895) 
A. C. 495; Re Davies, Ellis v. Roberts, (1898) 2 Ch. 142. See sect. 8 
of the Trustee Act, 1888, infra ; and Re Taylor, 81 L. T. 812 ; Re 
Sharp, (1906) 1 Ch. 793. 

Extract from the Trustee Act, 1888 (.51 & ,52 Viol. o. 69). 

8. — (1) In any action or other proceodinK against a trustee, or any person 
claiming tlirougli him, except wiiere the claim is founded u])on any fraud or 
fraudulent lireach of trust to wliich the trustee was j)arty or privy, or is to recover 
trust, property or the proceeds tliereof, still retained by the trustee, or previously 
received by tlic trustee and converted to his use, the following provisions slinll 
apply 

(a) All rights and privileges conferred hy the statute of limitations .shall he 

enjoyed in the like manner and to the like extent ns they would have 
been enjoyed in such action or other proceeding if the trustee or perBon 
( laiming through him had not been a trustee or person claiming througli 
him. 

(b) If the action or other proceeding is brought to recover money or other 

property and is one to which no existing statute of limitations applies, 
the trustee or person claiming through him shall be entitled to the 
benefit of and be at liberty to plead tlic lapse of time as a bar to sueli 
action or other proceeding in the like maimer and to the like extent as 
if the claim had been against him in an action of debt for money had 
and received, but so, nevertheless, that the statute shall run again.st 
a married woman entitled in possession for her separate use, whether 
with or without a restraint upon anticipation, but shall not begin to 
run against any beneficiary unless and until the interest of such 
beneficiary shall be an interest in possession. 

(2) No beneficiary, as against whom there would be a good defence by virtue 
of this section, shall derive any greater or other benefit from a judgment or order 
obtained by another beneficiary than he could have olitained if he had brought 
such action or other proceeding and this section had been pleaded. 

(3) This section shall apply only to actions or other proceedings commenced 
after the first day of January one thousand eight hundred and ninety, and shall 
not deprive any executor or administrator of any right or defence to which he 
is entitled under any existing statute of limitations. 
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PowEES aKD Duties of Trustees under the Trustee Act, 1925. 

Part II. — general towers of trustees and tebsosal eefresentatives. 
Qtneral rowers, 

12 . — (1) Where a trust for sale or a power of sale of property is vested in a 
trustee, he may sell or concur with any other person in selling all or any part 
of the property, either subject to prior charges or not, and cither together or 
in lots, by public auction or by private contract, subject to any such conditions 
respecting title or evidence of title or other matter as the trustee thinks fit, with 
power to vary any contract for sale, and to buy in at any auction, or to rescind 
any contract for sale and to re-sell, without being answerable for any loss. 

(2) A trust or power to sell or dispose of land includes a trust or power to sell 
or dispose of part thereof, whether the division is horizontal, vertical, or made 
in any other way. 

(.3) This section does not enable an express power to sell settled land to he 
exorcised where the power is not vested in the tenant for life or statutory owner. 

18.— (1) No sale made by a trustee shall be impeae-hed by any beneficiary 
npon the ground that any of the conditions subject to which the sale was made 
may have been unnecessarily dcprocialory, unless it also appears that the 
oonsidoration for the sale was thereby rendered inadequate. 

(2) No sale made by a trustee shall, after the execution of the conveyance, 
be impeached as against the purchaser upon the ground that any of the conditions 
subject to which the sale was made may have been unnecessarily depreciatory, 
unless it appears that the purchaser was acting in collusion with the trustee at 
the time when the contract for sale was made. 

(3) No purchaser, upon any sale made by a trustee, shall be at liberty to make 
any objection against the title upon any of the grounds aforesaid. 

(4) Tills section applies to sales made bi-fore or after the commencement of 
this Act, 

14 . — (1) The receipt in writing of a tru.stec for any money, securities, or other 
personal property or effects payable, tran.sfcrable, or deliverable to him under any 
trust or power shall be a sufficient discharge to the, person paying, transferring, 
or delivering the same and sliall effectually exonerate him from seeing to the 
application or being answerable for any loss or misapplication thereof. 

(2) This section dons not, except where the trustee is a trust corporation, enable 
a solo trustee to give a valid receipt for — 

la] the proceeds of sale or other eapital money arising under a disposition on 
trust for sale of land; 

(b) capital money arising under the Settled Land Act, 1925, 

(3) This section applies notwithstanding anything to the contrary in the 
instrument, if any, creating the trust. 

16. A personal representative, or two or more trustees acting together, or, 
subject to the restrictions imposed in regard to receipts by a sole trustee not 
being a trust corporation, a sole acting trustee where by the instrument, if any, 
creating the trust, or by statute, a sole trustee is authorised to execute the trusts 
and powers reposed in him, may, if and as he or they think fit — 

(a) accept any property, real or personal, before the time at which it is made 

transferable or payable; or 

(b) sever and apportion any blended trust funds or property; or 
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(c) pay or allow any debt or claim on any evidence that he or they think sufficient ; 

or 

(d) accept any composition or any security, real or personal, for any debt or 

for any property, real or personal, claimed; or 

(e) allow any time of payment of any debt; or 

(f) compromise, compound, abandon, submit to arbitration, or otherwise 

settle any debt, account, claim, or thing whatever relating to the testator’s 

or intofitate’s estate or to the tnist; 

and for any of those purposes may enter into, give, execute, and do such agreements, 
instruments of composition or arrangement, releases, and other things as to him 
or them seem expedient, without being responsible for any loss oeeasioned by any 
act or thing so done by him or them in good faith. 

16. — (1) Where trustees are autliorised by the instrument, if any, creating 
the trust or by law to pay or apply capital money subject to the trust for any 
purpose or in any manner, they shall have and shall be deemed always to have 
had power to raise the money required by sale, eonversKin, calling in, or mortgage 
of all or any part of the trust property for the time being in possession. 

(2) This section applies notwithstanding anything to the contrary contained 
in the instrument, if any, creating the trust, but does not apply to trustcc-s of 
property held for charitable purpose.s, or to trustees of a settlement for the purposes 
of the Settled Land .Act, 11)25, not- being also the statutory owners. 

17. Xo purchaser nr tnorlgagec, paying or ailvaneing money on a .sale or 
mortgage purporting to he made under any trust or power vested in tru.stecs, 
shall he concerned to see that such money is wanted, or that no more than js 
wanted is raised, or otherwise, as to the application thereof. 

18. — (1) Where a power or trust is given to or imposed ou two or more trustees 
jointly, the same may he exercised or performed by the survivors or survivor 
of them for the time being. 

(2) Until the apjiointment of new trustees, the jiersonal rej)i’esoiitalives or 
representative for the time being of a sole trustee, or, where there were two or 
more trustees of the last surviving or continuing trustee, shall be capable of 
e.xercising or performing any power or trust which was given to, or capable of 
being exercised by, the sole or last surviving or continuing trustee, or other the 
trustees or trustee for the time being of the trust. 

(3) This section take.s effect subject to the restrictions imposed in regard tu 
receipts by a sole trustee, not being a trust corporation. 

(4) In this section “personal rejmesentative ’’ docs not include an executor 
wdio has renounced or has not proved. 

19. -(1) A trustee may insure against loss or damage by fire any building or 
other insurable property to any amount, including the amount of any insurance 
already on foot, not exceeding three fourth parts of the full value of the building 
or property, and pay the premiums for such insurance out of the income thereof 
or out of the income of any other projrcrty subject to the same trust.s without 
obtaining the consent of any person who may he entitled wholly or jrartly to 
such income. 

(2) This section does not apply to any building or property which a trustee 
is bound forthwith to convey absolutely to any beneficiary upon being requested 
to do so. 
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20, — (1) Money receivable by trustees or any beneficiary under a policy of 
insurance against the loss or damage of any property' subject to a trust or to a 
settlement within the meaning of the Settled Land Act, 1925, whether by fire 
or otherwise, shall, where the policy has been kept up under any trust in that 
behalf or under any power statutory or otherwise, or in performance of any 
covenant or of any obligation statutory or otherwise, or by a tenant for life 
impeachable for waste, be capital money for the purposes of the trust or settlement, 
as the ease may be, 

(2) If any such money is receivable by any person, other than the trustees 
of the trust or settlement, that person shall use his best endeavours to recover 
and receive the money, and shall pay the net residue thereof, after discharging 
any costs of recovering and receiving it, to the trustees of the trust or settlement, 
or, if there are no trustees ea|)able of giving a discharge therefor, into t'ourt. 

(.I) Any such money — 

(a) if it was receivable in respect of settled land within the moaning of the 

Settled Land Act, 1925, or any building or works thereon, shall be 
deemed to be capital money arising under that Act from the settled 
laud, and shall be invested or applied by the trustees, or, if in Court, 
under the din'ction of the Court accordingly; 

(b) if it was receivable in re.speet of personal chattels settled as heirlooms 

within the meaning of the Settled Land Act, 1925, shall be deemed 
to be oapital money arising under that Act, and shall be applicable 
by the trustees, or, if in Court, under the direction of the Court, in 
like manner as provided by that Act with resjiect to money arising by 
a sale of chattels settled a« heirlooms as aforesaid ; 

(c) if it was receivable in respect of property held upon trust for sale, shall 

be held upon the trusts and subject to the jiowcrs and provisions 
applicable to money arising by a sale under such trust; 

(d) in any other case, shall be held upon trusts corrosponding as nearly as 

may be with the trusts affecting the property in respect of which it 
was payable. 

(4) Such money, or any part thereof, may also be applied by the trustees, or, 
if in Court, under the direotion of the Court, in rebuilding, reinstating, replacing, 
or repairing the property lost or damaged, but any such application by the trustees 
shall be subject to the consent of any person whose consent is required by the 
instrument, if any, creating the trust to the investment of money subject to the 
trust, and, in the case of money which is deemed to be capital money arising 
under the Settled Land Act, 1925, be subject to the provisions of that Act with 
respect to the application of capital money by the trustees of the settlement. 

(5) Nothing contained in this section prejudices or affects the right of any 
person to require any such money or any part thereof to be applied in rebuilding, 
reinstating, or repairing the property lost or damaged, or the rights of any 
mortgagee, lessor, or lessee, whether under any statute or otherwise. 

(6) This section applies to policies effected either before or after the 
commencement of this Act, but only to money received after such commencement. 

21. Trustees may deposit any documents held by them relating to the trust, 
or to the trust property, with any banker or banking companv or any other 
company whose business includes the undertaking of the safe custody of documents, 
and any sum payable in respect of such deposit shall be paid out of the income 
of the trust property. 
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22.-(l) Whore trust property includes any share or interest in property not 
v(stcd in the trustees, or the proceeds of the sale of any such prof)erty, or any 
other thing in action, the trustees on the same falling into possession, or becoming 
junable or transferable may — 

(a) agree or ascertain the amount or value thereof or any part thereof in such 
Tiianncr as they may think fit; 

Ml) accept in or towards satisfaction thereof, at the market or current value, 
or upon any valuation or c.stiraate of value which they may think fit, 
any authorised inve.stments; 

(i) allow any deductions for duties, costs, charge and expenses which they 
may think projicr or reasonable; 

(J) execute any release in respect of the |(rcmisc3 so as elTcctuallY to discharge 
all aecountalile parties from all liability in respect of any matters coming 
within the scope of such release; 

wilbout heing responsible in any such ease for any loss o<casioned by any act 
oT tiling so done by them in good faith. 

(g) The tni.stcps shall not be under any obligation and shall not be chargeable 
with any hreach of tru.sl by reason of any omission— 

(a) to place any distringns notice or apply for any slop or other like order 

upon any ac'riintios or otlier pro|H'rty out of or on which such share or 
interest or other thing m action as aforesaid is derived, payable or 
charged; or 

(b) to take any proceedings on account of any act, default, or neglect on the 

part of the persons in whom such .securities or other property or any 
of them or any part thereof are for the time laung, or had at any time 
Ix’cn, vested; 

unless and until reejuired in writing so to do liy some person, or (die guardian 
oi .some person, beneficially interc.sted under the trust, and unless also due 
provision is made to their satisfaction for payment of the costs of any proceedings 
rer|uired to be taken; 

I'rovided that nothing in this sub-scelion shall relieve the trustees of the 
obligation to get ill and obtain payment or transfer of such share or interest or 
other thing in action on the same falling into jK)B.se.ssion. 

(H) Trustees may, for the purpose of giving effect to the trust, or any of the 
provisions of the instrument, if any, creating the trust or of any statute, from 
tniic to time (by duly qualified agents) ascertain and fi.x the value of any trust 
property in such manner as they think proper, and any valuation .so made in pood 
iaith shall he binding upon ail jktsous interested under the trust. 

(d) Trustees may, in their absolute disrretion, from time to time, hut not more 
than once in every three years unless the nature of the trust or any special dealings 
'’’ith the trust property make a more, frequent exereise of the right rcaBoniihJe, 
cause the accounts of the trust property to be examined or audited by an 
independent accountant, and shall, for that jmrpose, produce such vouchers 
ami give such information to him as he may require; and the co.sts of such 
tixamination or audit, including the fee of the auditor, shall be jiaid out of the 
capital or income of the trust property, or partly in one way and })aitly in the 
ntticr. as the trustees, in their absolute discretion, think lit, hut, iii default o 
My direction by the trustees to the contrary in any special ease, eo.^ts aUrihuta c 
‘o capital shall be borne by capital and those attributable to imoiue by 
‘ncoiiic. 
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Power to 28 . — (1) Trustees or personal representatives may, instead of acting personally, 

employ employ and pay an agent, whether a solicitor, banker, stockbroker, or other 

agents. person, to transact any business or do any act required to be transacted or 

done in the execution of the trust, or the administration of the testator’s or 
intestate’s estate, including the receipt and payment of money, and shall be 
entitled to be allowed and paid all charges and expenses so incurred, and shall not 
be responsible for the default of any such agent if employed in good faith. 

(2) Trustees or personal repre.sentativos may appoint any person to act as 
their agent or attorney for the purpose of soiling, converting, collecting, getting 
in, and executing and perfecting insnrancc.s of, or managing or cultniiting, or 
otherwise administering any property, ri'al or personal, movcalile or iiuinovcahle, 
subject to tlic trust nr forming part of tlic t(‘stntoi''.s or intestate's estate, in 
any place outside the United Kingdom or executing or exercising any discretion 
or trust or power vested in them in relidioti to any .such property, uith such 
ancillary powers, and with and siihjeci to such provisions and restrictions as 
they may think lit, im liidiiig .a power to ajijioint substitutes and shall not, 
by reason only of their liaviiig inaile such appointment, be responsible for any 
loss arising tlu i'ebx. 

(3) Without prejudice to such general power of appointing agents as 
aforesaid — 

(a) A trustee may appoint a solieitor to be liis agent to receive and give 

a discharge for any money or valnalile consideration or property 
reeoivalile liy the trustee under the trust, by permitting the solicitor 
to have the enslody of. and to produce, a deed having in the body 
thereof or endorsi’d thereon a reirqit for such moni'y or valuable 
ooiwidcration or projicrty, tlie deed being executed, or the endorsed 
receipt being .signed. In tlic jk'Isoii entitled to give a n'ceijit for that 
eonsideration; 

(b) A trustee shall not lx‘ chargeable with breach of trust by reason only 

of his having made or concurred in making any such appointment; 
and the production of any such deed by the- solicitor .sliall have the same 
statutory validity and effect as if the person appointing the solicitor 
liad not liceii a trustee; 

(c) A tnietce iiiiiy appoint a banker or solicitor to be his agent to receive 

and give a diseliarge for any money payable to the trustee under or 
by virtue of a jioliey of insurance, by permitting the liankcr or 
solicitor to have eu-stody of and to produce the policy of insurance 
with a receipt signed by the trustee, and a trustee .shall not be chargeable 
with a breach of trust by reason only of his having made or concurred 
in making any such appointment: 

Provided that nothing in this sub-section shall exempt a trustee from any 
liability which he would have incurred if this Act and any enactment replaced 
by this Act had not been passed, in ease he permits any such money, valuable 
consideration, or property to remain in the hands or under the control of the 
banker or solicitor for a period longer than is reasonably necessary to enable 
the banker or solicitor, as the case may be, to pay or transfer the same to the 
trustee. 

This sub-section applies whether the money or valuable consideration or 
property was or is received before or after the commencement of this Act. 
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25.— (I) A trustee intending to remain out of the United Kingdom for a 
period exceeding one month may, notwithstanding any rule of law or equity 
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to the contrary, hy power of attorney, (ielej^ate to any person (including a 
trust corporation) the execution or exercise during hia absence from the United 
Kingdom of all or any trusts, powers and discretions vested in him as such trustee, 
either alone or jointly with any other person or persons: 

Provided that a person being the only other co-trustee and not being a trust 
corporation shall not be appointed to bo an attorney under this sub-section. 

(2) The donor of a power of attorney given under this section shall be liable 
for the acts or defaults of the donee in the same manner as if they were the acta 
or defaults of the donor. 

(3) The power of attorney shall not come into operation unless and until the 
donor is out of the United Kingdom, and shall he revoked by his return. 

(4) The power of attorney shall he attested by at least one witness, and shall 
he filed at the Central Ofiiec within ten days after the execution thereof with 
a statutory declaration by tlie donor that ho intend.s to remain out of the United 
Kingdom for a period exceeding one month from the date of such declaration, 
or from a date therein mentioned. 

(a) The r.xecntion of any such nwlrunieiit and statutory declaration shall ho 
verified in such manner as is required by statute in the ease of powers of attorney 
filed at the Central (Iffice. 

(G) If the power of attorney eonfer.s a power to dispose of or deal with land 
or a charge registered under the Land Registration Act, 102.'), an office copy 
sliiill he filed at the land registry. 

(7) The statutory declaration aforesaid and a .statutory declaration hy thc' 
donee of the pow'or of attorney that the power has come into opiTation and has 
not been revoked hy the return of thc donor shall be eoneluaive evidence of tlu‘ 
facts in favour of any jKTson dealing with the donee. 

(8) In favour of any person dealing with the donee, any act done, or instrument 
executed by the donee shall, notwithstanding that thc power has never comi' 
into operation or ha.s become revoked hy the act of thc donor or hy his death 
or otherwise, be as valid and effectual as if thc donor were alive and of full 
capacity, and had himself done such act or executed such instrument, unless 
such person had actual notice that the power had never come into operation 
or of the revocation of the power before such act was done or instrument 
executed. 

(9) Tor the purpose of executing or exercising the trusts or powers delegated 
to him, the donee may exercise any of the powers conferred on the donor a.s 
trustee by statute or by thc imstrument creating the trust, including power, 
for the purpose of the transfer of any inscribed stock, himself to delegate to an 
attorney power to transfer but not including the power of delegation conferred 
by this section. 

(10) The fact that it appears from any power of attorney given under this 
section, or from any evidence required for thc purposes of any such power of 
attorney or otherwise, that in dealing with any stock the donee of thc power 
is acting in the execution of a trust shall not be deemed for any jiurposc to affect 
any person in whose books thc stock is inscribed or registered with any notice 
of the trust. 

(11) In this section “trustee” includes a tenant for life and a statutory 
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28. A trustee or personal representative acting for the purposes of more than 
one trust or estate shall not, in the absence of fraud, be affected by notice of any 
instrument, matter, fact or thing in relation to any particular trust or estate 
if he has obtained notiw thereof merely by I'eason of his acting or having acted 
for the purposes of another trust or estate. 

29. A trustee acting or paying money in good faith under or in ])ursuance 
of any power of attorney shall not l)C liable for any such act or payment by 
reason of the fact that at the time of the ai t or payment the person who gave 
the power of attorney was subject to any dis<aljility or bankrupt or dead, or had 
done or suffered some act or tiling to avoid the jiowor, if thi.s fact uas not known 
to the trustee at the time of libs so acting or paying ; 

i'rovided that — 

(a) nothing in tliis section sliail affect the right of any person entitled to 

tlie money againsl the jierson to whom the jiaynient is made; 

(b) the person an entitled shall have the .same remedy against the person 

to whom the payment is made ns he would have had against the 
trustee. 

30. — (1) A trustee siiall be ehargeablt only for iiiuucy and securities actually 
received by him notwitbstanding his signing any reivipt for the .sake of conformity, 
and ahall ho iiuaworable and accountable only for his own acts, receipts, neglects, 
or defaults, and not for those of any other trn.stei', nor for any biinkci', broker, 
or other person with whom any trust money or seenritie.s may be deposited, nor 
for the iiiKuffieieiiey or defieieney of any seeunties, nor for any other loss, unless 
the Hame Impjiens through his own wilful default. 

(2) A trustee may reirnburso himself or jiay or discharge out of the trust 
proiiiiaes all e.xponses incurred in or about the execution of the trusts or powers. 


1'akt 111.— appointment and disciiakue oe trustees. 

34. — (1) Wlierc, at the eommencement of this Act, there are more than four 
trustees of a sottlemoTit of land, or more than four trustees holding land on 
trust for sale, no new trustees shall (except where as a result of the appointment 
the number is reduced to four or leas) be capable of lining appointed until the 
number is reduced to less than four, and thereafter the number shall not be 
incieased beyond four. 

(2) In the case of settlements and dispositions on trust for sale of land made or 
coming into operation after the eommencement of this Act — 

(a) the number of trusters thereof shall not in any ease exceed four, and 

wliere more than four persons are named as such trustees, the four 
first named (who are able and willing to act) shall alone be the trustees, 
and the other persons named shall not bo trustees unless appointed 
on the occurrence of a vacancy; 

(b) the number of the trustees shall not tie increased beyond four. 

(1!) This section only applies to settlements and dispositions of land, and the 
restrictions imposed on the number of trustees do not apply 

(a) in the case of land vested in trustees for charitable, ecclesiastical, or public 

purposes ; or 

(b) where the net proceeds of the sale of the land are held for like purposes; 

or 
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(f) to the trustees of a term of years absolute limited by a settlement on trusts 
for raising money, or of a like term created under the statutory remedies 
relating to annual sums charged on land. 

35. — (I) Appointments of new trustees of conveyances on trust for sale on 
till iiiir hand and of the settlement of the proceeds of sale on the other hand, 
.shall, suliject to any order of the Court, be effected by separate instruments, 
hut ill such manner a.s to secure that the same persons .shall become the trustees 
of the conveyance on trust for sale as become the trustcc.s of the settlement of 
the proceeds of sale. 

(' 2 ) Where new tnistees of a settlement are appointed, a memorandum of 
the names and nddreascs of the jicrsons who are for the time being the trustees 
thereof for the purpo.sos of the , Settled laind Act, l!l2r>, shall he endorsed on 
or annexed to the last or only ))rineipal vesting in,strument by or on behalf of 
the trustec.s of the settlement, and such vesting instrument shall, for that purpose, 
be prodiired by the person having the posse.s.sion thereof to the trustees of the 
settlement when so lequired. 

(3) Where now trustees of a eonveyanee on trust for .sale relating to a legal 
estate are appointed, a memorandum of the persons who are for the time being 
tile trustees for sale shall be endor.si'd on or annexed thereto by or on behalf of 
the trustees of the settlement of the proceeds of sale, and the eonveyanee shall, 
for that purpose, be produeed by the person having the possession thereof to the 
last- mentioned trustees when so reijuirod. 

(4) This section applie.i only to settlements and dispositions of land. 

36. — (1) Where a trustee, either original or substituted, and whether apiiointed 
by a Court or otlienviso, i.s dead, or remains out of the. United Kingdom for 
more than twelve months, or desires to be discharged from all or any of the 
trusts or powers reposed in nr eonferred on him. or rcfuse.s or i.s unfit to act tlierein, 
or is incapable of acting therein, or is an infant, then, subject to tins restrictions 
imposed by this Act on the number of trustirs — 

(a) the person or persons nominated for the purjjose of appointing new 

trustees by the instrume.nt, if any, creating the trust; or 

(b) if there is no .such person, or no such |ierson able ivnd willing to act, then 

the surviving or continuing trustees nr trustee for the time being, 
or the personal re])rcsentative.s of the last surviving or continuing 
trustee ; 

may, by writing, appoint one or more other persons (whether or not being 
the persona exercising the jiower) to be a trustee or trustees in the place of the 
trustee so dcce-ased remaining out of the United Kingdom, desiring to be 
discharged, refusing, or being unfit or being meapable, or being an infant, as 
aforesaid. 

(2) Where a trustee has been removed under a power contained in the 
instrument creating the trust, a new trustee or new trustees may lie appointed 
in the place of the trustee who is removed, as if lie were dead, or, in the ease 
of a corporation, as if the corporation desired to be discharged from the trust, 
and the provisions of thi.s .section shall apply accordingly, but subject to the 
restrictions imposed by tlua Act on the number of trustees. 

(3) Where a corporation lieing a trustee ia or ha-s been dissolved, cither 
before or after the commencement of this Art, then, for the purposes of this 
section and of any enactment replaced thereby, the corporation shall be deemed 
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to be and to have been from the date of the diasolution incapable of acting in 
the trusts or powers reposed in or conferred on the corporation. 

(4) The power of appointment given by sub-section (1) of this section or 
any similar previous enactment to the personal representatives of a last surviving 
or continuing trustee shall be and shall be deemed always to have been exercisable 
by the executors for the time being (whether original or by representation) of 
such surviving or continuing trustee who have proved the will of their testator 
or by the administrators for the time being of such trustee without the 
coneurren<'e of any executor who has renounced or has not proved. 

(5) But a solo or last surviving executor mieuditig to renounce, or all the 
executors where they all intend to renounce, shsll have and shall be deemed 
always to have hud power, at any time liefore renouncing probate, to excrciso 
the power of appointment given by thi.s section, or by any similar previous 
enactment, if willing to act. for that purpose and wiliioiil thereliy aeeepling the 
office of executor. 

(6) Where a sole trusl(‘(-, other than a trust eoiporation. is or has been 
originally ajipointed to act in a trust, or where, in the ease of any trust, there 
are not more than tbree trustees (none of tiiein bejug a trust corporation) cither 
original or substituted and whether appointed by tlie Court or otherwise, then 
and in any aueh ease — 

(a) the person or (s'lmms nominatcel for the purpose of appointing new 

trusti'cs by the instrument, if any, creating the trust; or 

(b) if there is no such person, or no such person able and willing to act, then 

the trustee or trustees for the time being; 
may, by writing, appoint anotlw-r person or other persons to be an additional 
truslco or additional trustiKis, but it shall not be oliligatory to appoint any 
additional ti-ustee, unless the instrument, if any, creating the trust, or any 
statutory enaetnient jirovides to the contrary, nor shall the number of trustees 
bo increased beyond four by virtue of any such appointment. 

(7) Every new trusU-e api>ointed under this section as well before as after 
all the trust proiieity bceume.s hy law, or by assurance, or otherwise, vested 
in him, shall hau' the same powers, authorities, and diseretious, and may in all 
respects act as if he had been originally a|)pointed a trustee by the instrument, 
if any, creating llie trust. 

(8) The provisions of this .section relating to a trustee who is dead include 
the case of a person iioiniiiated tiu.stec in a will but dying before the testator, 
and those relative to a eontinuing trustee iuolude a rcfu.siiig or retiring trustee, 
if willing to act in the execution of the provisions of thi.s section. 

(9) Where a lunatic or defective, being a trustee, is also entitled in possession 
to some beneficial interest in the trust property, no appointment of a new trustee 
in his place shall be made by the continuing trustees or trustee, under this 
section, unless leave has been given hy the Judge or Master in Lunacy to make 
the appointment. 

37.— (1) On the appointment of a trustee for the whole or any part of trust 
property — 

(a) the number of trustees may, subject to the restrictions imposed by thi» 

Act on the number of trustees, be increased; and 

(b) a separate set of trustees, not exceeding four, may be appointed for any 

part of the trust property held on trusts distinct from those relating 
to any other part or parts of the trust property, notwithstanding that 
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no new trustees or trustee are or is to be appointed for other parts 
of the trust property, and any existing trustee may be appointed or 
remain one of such separate set of trustees, or, if only one trustee was 
originally appointed, then, save as hereinafter provided, one separate 
tnistee may be so appointed; and 

(r) it shall not l)e obligatory, save as hereinafter provided, to appoint more 
than one new trustee where only one trustee was originally appointed, 
or to fill up the original number of trustees where more than two 
trustees were originally appointed, but, except where only one trustee 
was originally appointed, and a sole trustee when appointed will be able 
to give ^ alid receipts for all capital money, a trustee shall not be 
discharged from his trust unless there will be either a trust corporation 
or at least two individuals to act as trustees to perform the trust ; and 

(d) any assurance or thing requisite for vesting the trust property, or any 
part thereof, in a sole trustee, or jointly in the persons who are the 
tni.stecs, shall be executed or done. 

(2) Nothing in this Act shall authorise the appointment of a sob* trustee, not 
being a trust corporation, where the tnistee, when appointed, would not be able 
to give valid receipts for all capital money arising under the trust. 

38. — (1) A statement, contained in any instrument coming into operation 
after the eomineiieement of this Act by which a new trustee is appointed for 
any purpo.se connected witli land, to the effect that a trustee has remained out 
of the United Kingdom for more than twelve months or refuses or is unfit to 
act, or is incapable of acting, or that he is not entitled to a beneficial interest 
in the trust property in possession, shall, in favour of a purchaser of a legal eslate, 
be conclusive evddenee of the matter stated. 

(2) In favour of such purchaser any aiipoinlment of a new trustee depending 
on that statement, and any vesting declaration, express or implied, eonsequent 
on the appointment, shall be valid. 

39. — (1) Where a trustee is desirous of being discharged from the trust, and 
after his disehargo there will be either a trust corporation or at least two 
individuals to act as trustees to jx-rform the trust, then, if such trustee as 
aforesaid by deed declares that he is desirous of being discharged from the 
trust, and if his co-trusteos and such other person, if any, as is empowered 
to appoint trustees, by deed conBcnt to the dhseharge of the trustee, and to the 
vesting in the co-trustees alone of the trust property, the trustee desirous of 
being discharged shall be deemed to have retired from the trust , and shall, by 
the deed, be discharged therefrom under this Act, without any new trustee beiny 
appointed in his place. 

(2) Any assurance or thing requisite for vesting the trust property in tlx- 
continuing trustees alone shall be executed or done. 

40. — (1) Whore by a deed a new trustee is appointed to perform any trust, 
then- 

fa) if the deed contains a declaration by the appointor to the effect that 
any estate or interest in an}' land subject to the trust, or in an> 
chattel so subject, or the right to recover or receive any debt or 
other thing in action so subject, shall vest in the persons who b} 
virtue of the deed become or are the trustees for performing the tmst, 
the deed shall operate, without any conveyance or assignment, to re-'^t 
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in thoec persons as joint tenants and for the purposes of the trust the 
estate interest or right to which the declaration relates; and 
(b) if the deed is made after the commencement of this Act and does not 
contain such a declaration, the deed shall, subject to any express ]Kovision 
to the contrary theitdn contained, o]ierate as if it had contained 
such a declaration by the apjwintor extending to all the estates, 
interests and rights with rcs|iect to which a declaration could have 
been made. 

(2) Where by a deed a retiring trustee is disi barged under the statutory powfor 
without a new trustee being appointed, then — 

(a) if the deed contains such a declaration a.s aforesaid l)y llu retiring and 

continuing trustees, and by the other jicrson, if any, empowered to 
appoint trustees, the dci-d sliall, without any conveyance or assignment, 
operate to vest in the eontiiiidng trustees alone, as joint tenants, and 
for the purposes of the trust, the estate, interp.st, or rigid to wdnch the 
declaration relates; and 

(b) if the deed is made after the eommeneoment of this Act and docs not 

contain such a declaration, the deed shall, suliject to any express provision 
to the contrary therein contained, operate as if it- had contained such 
a declaration by sueh [ktsoiis as aforesaiil extending to all the estates, 
interesls and rights with respeel to which a declaration could have been 
made. 

(3) An express vesting declaration, whether nmde before or after the 
I'ommoneement ol tins Act. .shall, notwithstanding that the estate, interest or right 
to be vested ts not expressly referred to, and ]iri)vided that the other statutory 
rerjuireuients were or are eoiii]ilied with, o])erate and be deemed always to have 
operated (but without prejudice to any express provision to the contrary 
contained in the deed of ajipoinlment or discharge) to vest in the persons 
respectively retorred to in sub-scclions (1) and (2) of this section, as the case 
may require, sueh estates, interests and rights as are cajiable of being and ought 
to be vested in those persons. 

(4) This section does not extend— 

(a) to land conveyed hy way of mortgage for securing money subject to the 

trust, except land conveyed on trust for securing debentures or 
(li'benture stock ; 

(b) to land held under a lease which contains any covenant, condition or 

ugri'cment against assignment or ilisjiosing of the land without 
licence or eon,scnt, unless, prior to the e.xeeutioii of the deed eontaining 
expressly or impliedly the vesting declaration, the requisite licence 
or consent has been obtained, or unless, by virtue of any statute or 
rule of law, the vesting declaration, express or implied, would not 
operate as ii breach of covenant or give rise to a forfeiture; 

(e) to any shany stock, annuity or projicrty which is only transferable in 
books kept by a company or other body, or in manner directed by or 
under an Act of Parliament, 

In this sub-scctioii lease includes an underlease and an agreement for a 
lease or underlease. 

(5) Lor purposes of registration of the deed in any registry, the person or 
persons making the declaration expre.ssly or impliedly, shall be deemed the 
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convoying pnrty or parties, and the conveyance shall be deemed to be made by 
him or them under a power conferred by this Act. 

(6) This section applies to deeds of appointment or discharge executed on 
or after the first day of January, eighteen hundred and eighty-two. 

Powers oi- Thustf.es as Mortoaoebs under the Law oe I^ioperty Act, 1925. 

87. — (I) Whore a legal mortgage of land is created by a charge by deed Charges by 
expressed to be by way of legal mortgage, the mortgagee shall have the same 
protection, powers and remedies (including the right to take proceedings to **'®*^8*8*- 
obtain possession from the occupiers and the persons in receipt of rents and profits, 
or any of lliem) as if— 

(a) where the mortgage is a mortgage of an estate, in fee simple, a mortgage 

term for three thouBai\d years without impeachment of waste had 
been thereby created in favour of the mortgagee; and 

(b) where the- mortgage is a mortgage of a term of years absolute, a sub-term 

less by one day than the term vested in the mortgagor 
had been thereby created in favour of the mortgagee, 

(2) Where an estate vested in a mortgagee immediately before the, commencement 
of this Act has by virtue of this Act been converted into a term of years 
absolute or sub-term, the mortgagee may, by a declaration in writing to 
that effect signed by him, convert the mortgage into a charge by way of legal 
mortgage, and in that ease the mortgage term shall be extinguished in the 
inheritance or in the head term as the ease may be, and the mortgagee shall 
have the same protection, powers and remedies (including the right to take 
proceedings to obtain possession from the oecuiihirs and the iiersons in reeei])t 
of rents and profits or any of them) as if the mortgage term or sub-term liad 
remained subsisting. 

The power conferred by this sub-section may be e.\ereiscd by a mortgagee 
notwithstanding that be is a trustee or personal representative. 

(3) Such declaration shall not affect the priority of the mortgagee or bis right 
to retain possession of documents, nor affect his title to or right over any fixtures 
or chattels personal comprised in the mortgage. 

88. — (1) Where an estate in fee simple has been mortgaged by the creation of Realisation 
a term of years absolute limited thereout or by a charge by way of legal mortgage of freehold 
and the mortgagee sells under his statutory or express power of sale — mortgages. 

(a) the conveyance by him shall operate to vest in the purchaser the fee simple 

in the land conveyed subject to any legal mortgage having priority 
to the mortgage in right of which the sale is made and to any money 
thereby secured, and thereupon; 

(b) the mortgage term or the charge by way of legal mortgage and any subsequent 

mortgage, term or charges shall merge or be extinguished as respects 
the land conveyed; 

and such conveyance may, as respects the fee simple, be made in the name of 
the estate owner in whom it is vested. 

(2) Where any such mortgagee obtains an order for foreclosure absolute, the 
order shall operate to vest the fee simple in him (subject to any legal mortgage 
having priority to the mortgage in right of which the foreclosure is obtained 
and to any money thereby secured), and thereupon the mortgage term, if any, 
shall thereby be merged in the fee simple, and any sub-sequent mortgage term 
or charge by way of legal mortgage bound by the order shall thereupon be 
extinguished. 
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(3) Wbere any such mortgagee acquires a title under the Limitation Acta, he, 
or the persona deriving title under him, may enlarge the mortgage term into a 
fee simple under the statutory power for that purpose discharged from any 
legal mortgage affected by the title so acquired, or in the case of a chargee by 
way of legal mortgage may by deed declare that the fee simple is vested in him 
diseharged as aforesaid, and the same shall vest accordingly. 

(4) Where the mortgage includes fixtures or chattels personal any statutory 
power of sale and any right to foreclose, or take possession shall extend to the 
absolute or other interest therein affected by the charge. 

(5) In the ease of a sub-mortgage by sub-demise of a long term (less a 
nominal period) itself limited out of an estate in fee simple, the foregoing 
provisions of this section shall oix'rate as if the derivative term, if any, created 
by the suh-mortgago had been limited out of the fee simple, and so as to enlarge 
the principal term and extinguish the derivative term created by the sub-mortgage 
as aforesaid, and to enable the sub-mortgagee to convey the fee simple or acquire 
it by foreclosure, enlargement, or otherwise as afore.said. 

(8) This section applies to a mortgage whether created before or after the 
commencement of this Act, and to a mortgage term created by this Act, but does 
not operate to confer a lK:tter title t<i the fee simple than would have been 
acquired if the game had been convoyed by the mortgage (being a valid mortgage) 
and the restrictions imposed by this Act in regard to the effect and creation of 
mortgages were not in forw, and all prior mortgages (if any) not being merely 
equitable charge.s had been created by demise or by charge by way of legal 
mortgage. 
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89. — (1) When' a term of years absolute has been mortgaged by the creation 
of another term of years absolute limited thereout or by a charge by way of 
legal mortgage and the mortgagee sells under his statutory or c.xpress power 
of sale — 


(a) the convey aneo by him shall operate to convey to the purchaser not only 

the mortgage term, if any, hut also (unless expressly excepted with 
the leave of the Court) the lea.sehold reversion affeeted by the mortgage, 
subject to any legal mortgage having priority to the mortgage in right 
of which the sale is made and to any money thereby secured, and 
thereupon 

(b) the mortgage term, or the charge by way of legal mortgage and any 

subsequent mortgage term or charge, shall merge in such leasehold 
reversion or be extinguished unless exeepted as aforesaid ; 

and such conveyance may, as respects the leasehold reversion, be made in the 
name of the estate owner in whom it is vested. 

Where a liecnoc to assign is required on a sale by a mortgagee, such licence shall 
not be unreasonably refused. 

(2) Where any sueh mortgagee obtains an order for foreclosure absolute, 
the order shall, unless it otherwise provides, operate (without giving rise to a 
forfeiture for want of a licence to assign) to vest the leasehold reversion 
affected by the mortgage and any subsequent mortgage term in him, subject 
to any legal mortgage having priority to the mortgage in right of which the 
foreclosure is obtained and to any money thereby secured, and thereupon the 
mortgage term and any subsequent mortgage term or charge by way of legal 
mortgage bound by the order shall, subject to any express provision to the 
contrary contained in the order, merge in such leasehold reversion or be 
extinguished. 
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(3) Whoro any such mortgagee acquires a title under the Limitation Acts, 
he, or the persons deriving title under him, may by deed declare that the 
leasehold reversion affected by the mortgage and any mortgage term affected 
by the title so acciuired shall vest in him, free from any right of redemption 
which is barred, and the. same shall (without giving rise to a forfeiture for 
want of a licence to assign) vest accordingly, and thereupon the mortgage term, 
if liny, and any other mortgage term or charge by way of legal mortgage 
affected by the title so acquired shall, subject to any express provision to 
the contrary contained in the deed, merge in such leasehold reversion or be 
extinguished. 

(4) Where the mortgage includes fixtures or chattels personal, any statutory 
power of sale and any right to foreclose or take possession shall extend to the 
absolute or other interest therein affected by the charge. 

(5) In the case of a sub-mortgage by sub-demise of a term (less a nominal 
period) itself limited out of a leasehold reversion, the foregoing provisions of 
this section shall operate as if the derivative term created by the sub-mortgage 
had been limited out of the leasehold reversion, and so as (subject as aforesaid) 
to merge the prmeipal mortgage term therein os well as the derivative term 
created by (lie Hub-inortgage and to enable the sub-mortgagee to convey the 
leasehold reversion or aequire it liy foreclosure, vesting, or otherwise as aforesaid. 

(0) Tills section takes effect without prejudice to any incumbrance or trust 
affecting the leasehold reversion which has priority over the mortgage in right 
of which the sale, foreclosure, or title is made or acquired, and applies to a 
mortgage whether e.u'cutcd before or afU'r the commencement of thi.s Act, 
and to a mortgage term created by this Act, but docs not apply wliere the 
mortgage term docs not comprise the whole of the land included in the leasehold 
reversion unless the rent (if any) payable in rcspi'ct of that reversion has been 
apportioned as respects the land affected, or the rent is of no money value 
or no rent is reserved, and unless the lessee’s covenants and conditions (if any) 
have been apportioned, either expressly or by implication, as respects the land 
affected. 

101. — (1) A mortgagee, where, the mortgage is made by deed, shall, liy virtue 
of this Act, have the following powers, to the like extent as if they had been in 
terms conferred by the mortgage deed, but not further (namely); 

(i) A power, when the mortgage money has liecome due, to sell, or to 

concur with any other person in selling, the mortgaged property, or 
any part thereof, cither subject to prior charges or not, and cither 
together or in lots, by public auction or by private contraet, subject 
to such conditions re.spoeting title, or evidence of title, or other matter, 
as the mortgagee thinks fit, with power to vary any contract for sale, 
and to buy in at an auction, or to rescind any contract for sale, and 
to re-sell, without being answerable for any loss occasioned thereby; 
and 

(ii) A power, at any time after the date of the mortgage deed, to insure and 

keep insured against loss or damage by fire any building, or any effects 
or property of an insurable nature, whether affixed to the freehold or 
not, being or forming part of the property which or an estate or interest 
wherein is mortgaged, and the premiums paid for any such insurance 
shall be a charge on the mortgaged property or estate or interest, in 
addition to the mortgage money, and with the same priority, and with 
interest at the same rate, as the mortgage money; and 

(iii) A power, when the mortgage money has become due, to appoint a receiver 

of the income of the mortgaged property, or any part thereof; or, if 
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the mortgaged property consists of an interest in income, or of a 
rentcharge or an annual or other periodical sum, a receiver of that 
property or any part thereof; and 

(iv) A power, while the mortgagee is in possession, to cut and sell timber and 
other trees ripe for cutting, and not planted or left standing for shelter 
or ornament, or to contract for any such cutting and sale, to lx- completed 
vithin any time not exceeding twelve months from the making of the 
contract. 

(2) Where the mortgage deed is executed after the thirty-first day of 
December, nineteen hundred and eleven, the power of sale aforesaid includes 
the following powers as incident thereto (namely): — 

(i) A power to impose or reserve or make binding, as far as the law permits, 

by covenant, condition, or otherwise, on the unsold part of the 
mortgaged property or any part thereof, or on the purchaser and any 
property sold, any rc.strietion or reservation with respect to building 
on or other user of land, or with respeet to mines and minerals, or for 
the purpose of the more beneficial working thereof, or with respert to 
any other thing; 

(ii) A power to sell the mortgaged property, or any part thereof, or all or any 

mines and minerals apart from the surface: — 

(a) With or without a grant or reservation of rights of way, rights 
of water, easement-s, rights, and privileges for or connected with building 
or other purposes in relation to the jirojierty remaining in mortgage 
or any [lart thereof, or to any property sold : and 

(b) With or witliout an exception or reservation of all or any of the 
mines and minerals in or under the mortgaged properly, and with or 
ivithont a grant or re.scrvation of powers of working, rvayleaves, or 
rights of way, rights of water and drainage and other powers, easements, 
rights, and privileges for or i-onnoeted with nimiiig purposes in relation 
to the property remaining unsold or any part thereof, or to any property 
sold; and 

(e) With or without covenants by the purcha.ser to expend money 
on the land sold. 

(3) The provisions of this Act relating to the foregoing jiowers, comprised either 
in this section, or in any other section regulating the exerci.se of those powers, 
may bo varied or extended by the mortgage deed, and, as so varied or extended, 
shall, as far as may lie, operate in the like manner and with all the like incidents, 
effects, and consequences, as if such variations or extensions were contained in 
this Act. 

(4) This section applies only if and as far as a contrary intention is not expressed 
in the mortgage deed, and has effect subject to the terms of the mortgage deed 
and to the provisions therein contained. 

(6) Save as otherwise provided, this section applies where the mortgage deed 
is executed after the thirty-first day of December, eighteen hundred and 
eighty-one. 

(6) The power of sale conferred by this section incliidea such power of selling 
the estate in fee simple or any leasehold reversion as is conferred by the provisions 
of this Act relating to the realisation of mortgages. 

103. A mortgagee shall not exercise the power of sale conferred by this Act 
unless and until — 

(i) Notice requiring payment of the mortgage money has been served on the 
mortgagor or one of two or more mortgagors, and default has been 
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made in payment of tte mortgage money, or of part thereof, for throe 
months after aueh service; or 

(ii) Some interest under the mortgage is in arrear and unpaid for two months 

after becoming due; or 

(iii) TliiTc has been a breach of some provision contained in the mortgage 

(Iced or in this Act, or in an enactment replaced by this Aet, and on 
(he part of the mortgagor, or of some {lerson concurring in making 
l!ie mortgage, to be observed or performed, other than and Iwsides 
a covenant for payment of tlie mortgage money or interest thereon. 

104.— ( 1 ) A mortgagee exercising the power of sale conferred by thi.s Act shall Conveyance 
have ]io\\er, by deed, to convey the property sold, for such estate and interest oosale. 
therein as he is by this Act authorisod to sell or convey or may be the .subject 
of the mortgage, freed from all estates, interests, and rights to which the 
mortgage has priority, but subject to all estates, intercst.s, and rights which have 
priority to tile mortgage. 

(2) Where a com'eyanec is made in exercise of the power of sale conferred 
by this .4ct, or any enactment replaced by this Act, the title of the purchaser 
shall not be irapeachable on the ground — 

(aj that no case had arisen to authorise the sale; or 

(hi that duo notice was not given; or 

(I'l will'll' the mortgage i.s made after the commenceiiiont of tliis Act, that 
leave of the Court, when so required, was not olitained; or 

(d) whether the mortgage was made before or after sueli commcticciucnt. 
that the power was otherwise imjiroperly or irregularly exorcised ; 
and a jiurchaser is not, either before or on conveyance, concenied to see or 
inquire whether a case has arisen to authorise the sale, or due notice ha.s been 
given, or the power is otherwise projiorly and regularly c.xerciBed; but any 
person damnified by an unauthorised, or improper, or irregular c.xcrclse of the 
power .shall have Ids remedy in damages again.st the person exercising the 
power. 

(3) A conveyance on sale hy a mortgagee, made after the eommeneement oi 
this Act, shall be deemed to have been made in exercise of the power of sale 
conferred by this Act unless a contrary intention ap|)car.s. 


105. The money which is received by the mortgagee, arising from the sale, Application 
after discharge of prior incumbrances to which the sale is not made subject, of proceeds 
if any, or after payment into Court under this Act of a sum to meet any prior ® 
ineumbrauue, .shall be held by him in trust to be applied by him, first, in payment 
of all costs, charges, and expenses projicrly inriirred by him as incident to the 
sale or any attempted sale, or otherwise; and secondly, in discharge of the mortgage 
money, interest, and costs, and other money, if any, due under the mortgage; 
and the residue of the money so received shall be paid to the person entitled to 

fAe mortgaged property, or aathoTisei io flW ^ of the 

thereof. 


power of sale conferred by this Act may be c.verciscd by any Provisions 

on or the time being entitled to receive and give a discharge for the mortgage o>“‘rciae of 
money. e n e power of sale. 
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(3) The mortgagee shall not be answerable for any involuntary loss happening 
in or about the exercise or execution of the power of sale conferred by this Act, 
or of any trust connected therewith, or, where the mortgage is exec utod after 
the thirty -first day of December, nineteen hundred and eleven, of any power 
or provision contained in the mortgage deed. 

(4) At any time after the power of sale conferred by this Act has become 
exercisable, the person entitled to exercise the power may demand and recover 
from any person, other than a person having in the mortgaged property an estate, 
interest, or right in priority to the mortgage, all the deeds and doenment.s relating 
to the property, or to the title thereto, which a purchaser under the power ot 
sale would be entitled to demand and recover from Iiim. 

107. — (1) The receipt in writing of a mortgagee shall be a sufficient discharge 
for any money arising under the power of sale ennferrerl by this Act, or for any 
money or securities comprised in bis mortgage, or arising thereunder; and a person 
paying or transferring the same to the mortgagee shall not he eoneerned to inquire 
whether any money remains due under the morigage. 

(2) Money received by a mortgagee under hi.s mortgage or from the proceeds 
of securities comprised in his mortgage, shall be applied in like manner as in this 
Act directed re.spccting money received by him arising from a sale under the 
power of sale conferred by this Act, but with this variation, that the costs, charges, 
ami expenses payable shall include the costs, charges, and exjx'nses properly 
incurred of recovering and receiving the money or securities, and of converBion 
of securities into money, instead of those incident to sale. 

108. — (1) The amount of an insurance effeeted by a morigugei’ against, lo.ss 
or damage by fire under the power in that liehalf conferred by thi.s Ait shall not 
exceed the amount .specified in the mortgage deed, or, if no amount is therein 
speeitied, two third parts of the amount that would he required, in ease of total 
destruction, to restore llie property insured. 

(2) An insurance shall not, under the power conferred by this Act, he effected 
by a mortgagee in any of the following eases (namely); — 

(i) Where there i.s a derlaratioii in the mortgage deed that no insurance is 

required; 

(ii) Where an in.siiranee is kept up by or on behalf of the mortgagor in 

aecordanee with the mortgage deed; 

(iii) Where the mortgage deed contains no stipulation respecting insurance, 

and an insurance is kept up by or on behalf of the mortgagor with the 
consent of the mortgagee to the amount to which the mortgagee is by 
this Act authorised to insure. 

(3) All money received on an insurance of mortgaged property against loss or 
damage by fire ur otherwise effected under this Act, or any enactment replaced 
by this Act, or on an insurance for the maintenance of which the mortgagor is 
liable under the mortgage deed, shall, if the mortgagee so requires, be applied 
by the mortgagor in making good the loss or damage in respect of which the 
money is received. 

(4) Without prejudice to any obligation to the contrary imposed by law, or 
by special contract, a mortgagee may require that all money received on an 
insurance of mortgaged property against loss or damage by fire or otherwise 
effected under this Act, or any enactment replaced by this Act, or on an insurance 
for the maintenance of which the mortgagor is liable under the mortgage deed, 
he applied in or towards the discharge of the mortgage money. 
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109. — (1) A mortgagee entitled to appoint a receiver under the power in that 
hehalf conferred by this Act shall not appoint a receiver until ho has become 
entitled to cxcrciBC the power of sale conferred by this Act, but may then, by 
writing under his hand, appoint such person as he thinks fit to be receiver, 

(2) A receiver appointed under the powers conferred by this Act, or any 
enactment replaced by this Act, shall be deemed to be the agent of the mortgagor; 
and the mortgagor shall be solely responsible for the receiver’s acts or defaults 
unless the mortgage deed otherwise provides. 

(3) The receiver shall have power to demand and recover all the income of 
which he is appointed receiver, by action, distress, or otherwise, in the name 
cither of the mortgagor or of the mortgagee, to the full extent of the estate 
or intercat whii'h the mortgagor could dispose of, and to give effectual receipts 
accordingly for the same, and to exercise any powera which may have been 
delegated to him by the mortgagee pursuant to this Act. 

(4) A person paying money to the receiver shall not be eoncerned to inquire 
whether any ease has happened to authorise the receiver to act. 

(5) The reneivor may lxi removed, and a new receiver may be appointed, from 
time to time by the mortgagee by writing under lii.s hand. 

(6) The Toeeiver shall be entitled to retain out of any money received by him, 
for hts remuneration, and in satisfaction of all eost.s, charges, and expenses 
ini'iirred by him as receiver, u. commission at .such rate, not exec'eding five 
per centum on the gross amount of all money ri'ccived, as is specified in his 
ap])Qintmc'nt, and if no l atu is so spcciliod, llien at the ral.e of five per cent urn 
on that gross amount, or at sueli ol-lior rale a.s tlic Court thinks lit to allow, on 
application made liy him for that puqw.se. 

(7) The receivei .shall, if so diri'etcd in writing by the iiiurtgagee, insure to 
the extent, if any, to which the mortgagee might have in.sureil and keep insured 
against loss or daniago by tire, out of the money received by Mm, any building, 
effects, or pi'o|)ci'ty comprised in the mortgage, whether affixed to the freehold 
or not, being of an insurable nature. 

(8) Subje.ct to the provisions of this Act as to the ajijilicaliou of insurance 
money, the receiver shall ajiply all money received by him as follows (namely); — 

(i) In discharge of all rents, taxes, rate.s, and outgoings whatever aifeetiiig 

the mortgaged property; and 

(ii) In kei'jiing down all auinml siiniH or other paymeuts, and the iiilcrcHt 

on all principal sums, having jiriorilv to the mortgage in right whereof 
he is receiver; and 

(ill) In payment of his com mission, and of the premiums on fire, life, or othei 
insurances, if any, properly payable under the mortgage deed or iiiidci 
this Act, and the cost of executing neccssaiy or proper repairs directed 
in writing Iiy the mortgagee; and 

(iv) In payment of the interest accruing due in respect of any principal money 

due under the mortgage; and 

(v) In or towards discharge of the principal money if so directed in writing 

by the mortgagee; 

and shall pay the residue, if any, of the money received by him to the person 
who, but for the po.s8ession of the receiver, would have Ikx-ii entitled to receive 
the income of which he is appointed receiver, or who is otherwise entitled to the 
mortgaged property. 

8 ( 2 ) 
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When made 
payable. 


CHAPTER XIV. 

TIME FOR PAYMENT AND REDEMPTION OP DEBENTURES 
AND DEBENTURE STOCK. 

Debentures and debenture stock deed.s, framed in the usual form, are 
made payable at the expiration of a fixed term of years, e.g., ten, 
twenty, or thirty veans from the date of issue, but to this is commonly 
annexed a condition or qualification jjroviding that the principal 
moneys shall immediately become payable — 

(a) If the company makes default for a period of six months in 

the payment of any interest secured l)y the debenture and 
the registered holder thereof before such interest is paid by 
notice in writing to the company calls in such principal 
moneys, or, 

(b) If an order is made or a resolution is passed for the winding-up 

of the company. 

At times the condition specifies additional events on the happening 
of which the principal moneys are to be payable. See infra, p. llt^. 
And as to acceleration in case of non-registration, see infra, p. 119. 

Sometimes debentures and debenture stock are made payable when 
drawn for redemption. 

Occasionally debentures are made payable on demand simply, or 
seven or fourteen days after demand. As to what is a demand, see 
Worthington v. Abbott, (1910) 1 Ch. 588. 

They can be made payable on demand or a thousand years hence, 
or on any contingency which the parties may choose to specify. 

But besides variations like these in the matter of payment there are 
what are called perpetual, or permanent debentures and debenture 
stock. The peculiarity of these is— and it is hence they derive their 
name — ^that no date is fixed for repayment of the principal ; it is — by 
the frame of the debenture or debenture stock — not to be payable 
until the happening of certain events, such as those specified in 
clauses (a) or (b) above referred to. 

There was a doubt whether perpetual debentures or debenture stock, 
if secured on property of the company, were not obnoxious to the 
rule of equity which invalidated any clog on the equity, that is, any 
condition making a mortgage irredeemable or unduly postponing the 
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period of redemption. See Salt v. Marquess of Northampton, (1892) A. C. 1 ; 
Noakes v. Rice, (1902) A. C. 24; Samuel v. Jarrah Timber Co., (1904) 
A. 0. 323; Reeve v. Lisle, (1902) A. (J. 461. The doubt, however, was 
removed by sect. 14 of the Companies Act, 1907, now replaced by 
.■-I'rt. 74 of 1929, which provides that a condition contained in any 
delientures or in any deed for securing any debentures, shall not be 
invalid by reason only that the debentures are thereby made irredeemable 
or redeemable only on the happening of a contingency, however 
lemote, or on the expiration of a period, however long. 

This covers debenture stock, see .sect. 380. 

Perpetual deiientures or delienture stock are repayable by the 
eunipany at par in a winding-up, unlcas the contract otherwise provides. 
Southern Brazilian Rio Grande do Sul Co., (1905) 2 Ch. 78. 

.\s already mentioned, it is emnmon enough to make debentures 
and debenture stock redeemable at a jtremium at or before maturity. 
If there is a fixed time for jiayment or redemption, .say twenty, 
thirty, or iiiiy years, and power to redeem jireviously at a premium, 
there can be no doubt that this is not a clog on the equity of 
redemption, or an unjustifiable collateral advantage; it is merely 
compensation for premature rodemiition. So, too, if the debentures 
or debenture stock are i.ssmai at a premium, and made payable or 
redeemable at a like premium, that cannot be regarded as a olog. 
Put suppose they are issued at par, or at a premium, and made 
payable, at. maturity at a premium, or higher premium, is that 
provision for this premium or excess premium to be regarded as a clog 
or collateral advantage ? It appears now to be quite clear that such 
provisions arc not to be regarded as clogs on the equity, but as, in 
substance, a deferred bonus for the advance. Debentures may be 
issued at a discount. Campbell’s case, 4 tlh. D. 470; Ain/h-Danubian 
Co., 20 Eq. 339. Debenture stock issued at par, liut made payable 
at a jiremium, seems to stand on the same footing. See also Mainland 
V. Ujijohn, 41 Ch. D. 126 (where the deduction of a bonus of 5 per cent, 
from the amount advanced was hold valid); and Rotter v. Edwards 
(1857), 26 L. J. Ch. 468. 

In Biggs v. Hoddinoli, (1898) 2 Ch. 307, the older authorities were 
reviewed, and it was held that the statement of the law by Sir J. Trevor 
in Jennings v. Ward, 2 Vernon, 520, where he said: “A man shall 
not have interest for his money and a collateral advantage besides 
for the loan of it, or clog the redemption with any bye-agreement, ” 
was too widely expressed ; and that the rule is that the mortgagee shall 
not impose on the mortgagor an unconscionable or oppressive bargain; 
and that the obligation is on those who impeach the bargain to show 
that it is unconscionable or oppressive. Chitty, L. J., in that case 
said: “ The present appears to me to be a reasonable trade bargain 
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between two persons who enter into it with their eyes open, and it 
would be a fanciful doctrine of equity that would set it aside.” 

A similar doctrine was applied by the House of Lords in G. d C. 
Kre^linger v. New Patagonia Meat Co., Ltd., (1914) A. C. 25, in which 
Lord Haldane, L. 0., expressed his opinion that the rule applies to a 
floating charge as much as to any other mortgage security; but it 
was held that a collateral advantage reserved to the lenders for a 
fixed period was not tenniniited hy fwyment off of the loan, the 
arrangement lieing a perfectly fair and Ini.sinesK-likc transaction (see 
per Lord Parker, at p. (>1). 

Where, however, a share of jirotits (in addition to interest at 
10 per cent, jier annum) was to 1 m' paid on each debenture until a 
bonus of JOf) jier cent had been jiaid. the bonus was held to be a clog 
on the equity of redemption and coast'd to be payable alter the principal 
sum and interest had lieen paid off’. Re Rainbow Syndicate, Ltd., 
W. N. (1916) 17tt. The debenture holder had in this case taken 
proceedings to enforce jiaymeiit of 1 he debenture. 

See further, as to clogging. Salt v. Marquess of Northnmjiton, (lt<92) 
A, 0. 1; Rradlcii v. (tarritt, (19t)3) A. C. 253: Browne v. Ryan, 
(1901) 2 I. R. 67] ; Samuel v. Jarrah Timber and Wood Pni'ing Corptt., 
(1904) A. C’, 323; Dc Beers Consolidated Mines v. British SoiUh Africa 
Co., (1912) A. U. .52; and Cuban hviid and Development Co., (1921) 
2 Cli. 147 (where debenture holders had a right to share in surplus 
as.sets on ti 'vviiiding-up). 


Drawings. 

Provision is very commonly made for tlie redemption of debentures 
or (lebenture stork pur.siiant to drawings. See Forms G2 and 63, 
infra. 

It has not yet been settled whether a company can lai compelled to 
make drawings punsuaiit to its contract, but it is conceived that it 
can, in eejuity, be so comjielled. The usual mode of securing the due 
pciformancc of rucIi provisions is by enabling the debenture holders, 
01 debenture stockholders, to call in their money to enforce their 
si'cnrity if the comjiany makes default. 

There seems no ground for the doubt suggested by Jessel, M. R., 
in Syl'es v. Beadon, 11 Ch. D. 170, 185, that such a drawing is 
obnoxious to the Lottery Acts, ttcc Wallingford v. Mutual Soc., 
5 Ajtp. (las. 685. 


When the Company entitled to Redeem or Pay off. 

That <a bargain i.s a bargain is a maxim as applicable to a loan 
secured by debenture or debenture stock as to the purchase of an 
estate or the chartering of a ship. Accordingly, a company issuing, 
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debentures or debenture stock cannot redeem or pay off the same in 
contravention of the terms of issue: thus, where debentures are by 
the contract embodied in the instrument made payable simply at a 
specified date, say ten years after issue, the company cannot compel 
tlic debenture holder to accept payment and give up his security until 
the expiration of the stipulated ten years; subject, however, to what 
is said below as to a winding-up. Browne v. Cole, 14 Simon, 427. 

U.sually, however, as we have seen, a debenture is made payable 
at a fixed date, or at such earlier time as the frincipal moneys herclnj 
secured shall become payable in accordance with the conditions indorsed 
hereon. The conditions thus engrafted on the contract generally 
provide that the principal moneys shall become dm — (a) if the 
company makes default in payment of interest for (.say) six months, 
and the holder before payment of the interest by notice in writing 
to the company calls in the principal moneys, or (b) if an order is 
made, or a resolution is passed, for the wmding-up of the company: 
but tlie conditions do not always stop there. They very commonly 
go on to jirovide, that the company may, after a certain fixed time 
from the date of i.ssue, give notie(‘ in writing to the debenture holder 
of its intention to pay off the debenture, and that tlie princijxd 
moneys .shall thereupon become ])ayablc at the expiration of, .say, 
six month, s after the giving of such notice. And .sect. 79 (1) of the 
t'ompanies Act, 1929, re-eiiacting sect. lU of the Companies Act, 1907, 
introduces another provision by way of acceleration, for that section, 
after requiting tlie regi.stration of mortgages and charge, s to .secure 
debentures or debenture stock and making void those not duly 
registered, enacts that When a charge becomes voitl under thi.s 
section the money secured thereby shall immediately become payable.” 
This also applies to debenture stock (sect. 380). 

Where the principal moneys thus become ptiyable, in ae.eordanee 
with the terms of the debenture as expressed in the condition, s, the 
company is, of course, entitled to pay off the debt and redeem the 
security, and should the debenture holder refuse to submit to being 
redeemed, the company can bring an action for redemption and corajiel 
him to accept payment. 

Where no place for payment is fixed, payment mu.st be made to 
the creditor himself or his personal representatives; and where the 
creditor docs not claim payment, the company must seek out (he 
creditor and pay him, and unless the creditor does something to ])revent 
payment the comjiany, even after notice to pay off, is hound to ]iav 
interest at the rate agreed until payment or legal tender. Foichr \ . 
Midland Electric Corpn., (1917) 1 Ch. 527, 656. 

The company, like any other mortgagor, can call on the debenture 
holder to transfer on redemption; but if the transfer is to be to a 
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nominee of the company, the consent of the second mortgagees should 
be obtained. Magneta Time Co., Ltd., W. N. (1915) 318; 84 L. J. Ch. 
814. 

Payment under Clause (a) (Form 40 (10)). — Wlierc the principal 
money has become due by reason of default on the part of the 
company in payment of interest, followed by a notice by the debenture 
holder calling in the jmneipal moneys, the company can insist on 
paying the moneys, and it is t<io late for the. debenture holder to 
waive his notice; he has m.'ide his election and cannot niter or 
withdraw it. Scarf v. Jurdine, 7 App. Oas. 345; Part 1., 1.5th ed., 
pj); 189. 190; Grmu'ood v. L. R. 7 P. 3(10; lieg. v. Mayor of 
Wigan, 14 Q. E. D. IMW. 

Payment under Clause {}>) (Form 40 (1(1)).— In cases where the 
debenture expressly provides tha.t the principal moneys are to become 
duo in the et'ent of an order being made or an ofFectivc resolution 
being passed for the. winding-up of the eonijiany, it sometimes happens 
that the company jiasses a resolution for voluntary winding-up, not 
with intent to terminate the business, but merely with a view to 
reconstnictiou, thus accelerating the time for payment. The suggestion 
is sometimes made that in sucli a case the condition ought not to be 
held operative, that it must he taken as intended to refer to a case 
where the company mean.s to stop its biisines.s finally, not to one in 
which it merely jirojioses to reconstruct; and that it is wrong thus to 
allow the company to defeat its own contract by accelerating the time 
of pa}mi(‘nt of the debentures, or— to ])ut it otherwise — to curtail 
the duration of the security, and so get an advantage out of its own 
wrong. This view, though jilausible, is fallacious. There is no 
wrong done. The more fact that the debenture holder is disappointed 
does not invest him with any legal or equitable right of complaint; 
the question is, what is the bargain be has entered into? — because by 
the terms of that bargain he is bound. If the debenture embodying 
the bargain is framed as above, and jirovides in an unqualified 
maimer that the jirincipal moneys shall bec^ome immediately payable 
in the event of a resolution being pas,scd for the winding-up of the 
company, he— the debenture holder— having accepted his security 
without qualification, has no right to complain of the passing of such 
a resolution. He cannot say ‘'non hcec in feedera veni,” for he must 
be presumed to have read and understood- even if he has not actually 
done so — the contract under which he claims, and to have accepted it 
with its con.sequences. As was said by Jessel, M. E. {Griffith v. 
Paget, 6 Ch. D. 511, 517), in reference to members of a company, 
they mu,st he taken to have read them [the regulations], and must 
be taken to have understood them; and if they are to be taken to 
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Lave read them and to have understood them, which they ought to 
do before entering into those contracts, they cannot complain if the 
contract is afterwards carried out. That appears to me a conclusive 
answer to any notion of hardship.” And note, too, that it is the 
contract in its true meaning which they must be taken to understand. 

As Lord Selbornc said in Oakhank Oil Co. v. Crum, 8 App. Gas. 70; 

“ Each party must be taken to have made himself acquainted with 
the term.s of the written contract ... he must also in law be taken, 
though that it sometimes different from what the fact may be, to 
have understood the terms of the contract according to their proper 
meaning; and that being so, he must take the c<)ns(‘qiience.s, whatever 
they may bo, of the contract which he has made.” And see Fryer v. 

Ewart, (1902) A. C. 187. Disapjwintcd investors, however, who 
are ignorant of this rule of law, are apt to complain of breach of faith 
and hardship. 

With a view to removing all cause of complaint as to this supposed Premiums 

grievance, it i.s now not uncommon to provide in debentures and “penre- 

. * construction, 

debenture stock deeds that if a redemption takes place by reason 

of a voluntary windmg-ii]i, or a voluntary wiuding-iij) otherwise than 
for tie purpose of lecoustruction or amalgamation, before a specified 
date, the debenture holder shall receive a cerfam premium or sum 
in compensation. Such a provision may in some cases be very proper 
and reasonable; at all events, the London Stock E.xchuiige uiithorities 
me in the habit of pressing' the provision, or something equivalent 
to it. 

in the case of an ordinary mortgage, when tic mortgagor bus made 
dcldult in jiayiug off tic mortgage money and interest in accordance payoff. 

the condition.s fur rcdenijifion, the mortgagee is entitled 
priwd facie to six months’ notiee in writing before payment off. 

but if lie takes ste]is to enforce payment, or euter.s into possession, 

111 ' is bound to accept payment without notice. Bovill v. Endk, 
ll89fi) 1 04 g. parte Wickeas, (1898) 1 Q,. B. 513. The proviso 

iir redemjjtion in a mortgage is strictly construed, and il it. does not 
III term.s provide lor the payment of the lutere.st within a .specified 
'line, non-payment of suei intere.st on the dates fi.xcd for payment 
"id not give, to tie mortgagee a right of foreclosure if the interest is 
iilisequently paid. Williams v. Morgan, (19tUi) 1 Ch. SUl. 

When Debenture or Debenture Stockholders entitled 
to call for Payment. 

Ihls of course depends on the terms of the eontract, whether 
C>;\)t(;sa or impVicd. Thus, where the principal lUotwya arc nut made 
payable at any fixed time or in any specified event, tlie holder has 
an im^Wed -power to ca\l in hy giving six eaieudui months notice to 



122 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XIV. 

the company. Hopkins v. Worcester and Birmingham Canal, 6 Eq. 
437. 

If the debenture fixes a day for payment of the principal moneys, 
they become payable on that day, and there is no implied power to 
call in at an earlier day: expressum faeil cessare tacit 

So if the debenture contains power for the debenture holder to 
call in after a .specified day, he cannot call in earlier. 

If a debenture, provides for payment “ on or aftet' the Lst day of 
July next,” and it is not paid on that day, ilie companv must pay 
on six months' notice bv the debenture holder. Te-irkeslmrij (las 
Co., Tysoc V. The Comjwvy, (Ifill) 2 t'b. 271); (lfil2) 1 t'h. 1. But 
.such a debenture is rarely is.sued. 

Ami if a .specified notac i.s required, a sliorlei notice is not eftective. 
Rogers d: Co. v. hritish and Colonial, die. A.ssocn., 08 B. J. Q. B. 14; 
79 B. T. 494. So where there is a fixed time 1oi jinynicnt the Court 
will not iinjily a iirovi.sion that if the interest fjels into arrear the 
holders may rail in the [irineipal due. Edwards v. Marivn. 25 B. J. Ch. 
284-; Williams v. Morgan, (1900) 1 Cb. 804. 

The mere iaet that the eouqiany has by the terms of the debenture 
power to luiy off does not imply a corresponding ]) 0 \vci' in the debenture 
holder to claiiii payment. 

And where there are provisions for drawings, default liy the 
comjiany in regard thereto does not of itself imply power to call in 
the debentures or debenture stock. See Tewkesbury Gas Co., supra. 

If the debenture us made payable on demand, if will become ])ayable 
when demand is made, and if payable in the event of a rcsolutum lieing 
passed for wiiuling-up, it will become payable accordingly, whatever 
may have been the motive with which such resolution was jiussed. 

As to aeeelei'ut mu of the time tor pavment where a mortgage or 
charge for any debentures is not registered in due time, .see supra, 
p. 119. 

As to the implied right to entorce the seciiritv in the event of a 
winding-u]i beiure maturity, and as to the inqilied right to have a 
receiver apjiointed where the security is in jeopardy, see infra, 
p, 496. 

As to the power to prove in wiuding-up before maturity, see infra, 
p. 496. 
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CHAPTER XV. 

EXECUTION OF DEBENTUUES AND TRUST DEEDS. 

Debentures of n company are usually under the common seal of the 
comjiany. Such a form has the advantage, amongst other things, of 
rai.sin« an CRto])j)el, and of dispensing with the statement of the 
consideration; but, unless the articles of the company so provide, 
sealing is not essential. Re Firejiroof Doors, Ltd., (1916) 2 Ch. 142. 

Tlic debenture ra,iy be .signed by any jier.son duly authorized in tbi.'^ 
behalf by the company. 

Willi trust deed.s it is diflerent. They are alino.st always under 
seal, and where the deed eontaims a conveyance or demise of lauded 
property, it is, of course, necessary that it should be under seal. Wee 
Part L, 15th ed,, {iji. 73, 74. 

Sometimes the articles of the eomjtany contain sjieeiul jirovisions 
a.‘- to the form of e.Necutiou of securities by the company, and when 
tln.s is the case, those who deal with the company are by a weil- 
reeognized rule bound to see that an instrument Issued by it in pursuance 
of Its regulations accords on tlie face of it with the requirements of 
such rogulation.s, Sec p. 128. But thisi.s now subject to an exception 
introduced by sect. 74 of tbe Law of Property Act, 15)25, under wliicli 
in favour of a purchaser a deed is to be deemed to Lave been dul}' 
e.xeeuted by a company if its seal is affixed thereto in tlie jiresenoe of 
and atte.sted by its secretary (or similar officer) and a member of the 
board of directors. Thus the articles may require that every instrument 
to whicli the seal is affixed must he signed by two directors; and 
where they do so, any person, other than a purchaser, taking an 
instrument other than a deed (e.g., a share certificate) must see that 
it i.s so signed; or again, the articles may declare, as they general!}' 
do, who is to have power to affix the seal. Usually the power is 
expressly vested in the directors, if not, it is imjiliedly so vested 
(Barned’s Banking Co., 3 Ch. 105), and in either of these cases tin 
power is exercisable — and will be duly exercised — by resolution 
passed at a board meeting; but it by no means follows that where tin 
seal has been irregularly affixed, the instrument is therefore ineSeetive. 
See County of Gloucester Bank v. Rudry, &c. Co., (1895) 1 Ch. 629. 
The seal there had been affixed at an irregular board meeting, but the 
company was nevertheless held bound by it, the instrument appearing 
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1 o be in accordance with the articles and ex facie regular. See also 
Re Fireproof Doors, Ltd., ‘i Ch. 142, at p. 150. In such cases 
the law draws a distinction between external and internal regulations, 
or, as it is sometimes expresserl, between outdoor and indoor manage- 
ment. See infra, p. 128. With the one — the outdoor management, 
the external position of the company — a person dealing with the 
company mu.st acquaint himself; but with the indoor management he 
need not, and for the very goial reason that, as an outsider, he cannot 
— he has no means of doing so. Davies v. R. Bolton d Co.. (1894) 
.'1 Ch. 678; and see Chap. XVI. 

.A.p.art from the rule above referred to, and in the absence of any 
sjiecial provision in the articles [infra, ]i. 128), the seal of the 
company having been allixod to an instrument without authority 
cannot makit such in.strument binding on the company though it may 
be some evidence of an agreement by the, conqsiny. Bank of Ireland 
V. Evans’ Trustees, .5 H. Jj. C, 389; Mayor of the Staple v. Bank of 
Engh7id, 21 Q. H. D. KiO; Ruk'n v. Great Fitigall Consolidated, (1906) 
A. C. 439. 

In the last mentioned ease it is jioiuted out that it is not 
“ ineumbenl on the eompany to lock up their seal and guard it as 
a dangerous beirst," and that if is not ‘‘culpable negligence on the 
part of the directors to commit the, care of the seal to the secretary 
or any other olficial." 

A deed to he efleetive mu.st not only be sealed but delivered, and 
this in the case of a cor}>orution is done like any other ae.t by the 
corporation's accredited agents — the directors. In the case, however, 
of a corjioratioii, the affixing of the .seal primd faric imj)ort,s delivery. 
“ Le fait d'uii corporation no be.soign a.scun delivery ncs I'apposition 
del common scale done perfection al ces sans ascun deliverie.” 
Rol. Abr. 23 (1), 50; and see Comyns' Digest, Fact A (3), that “a 
common seal fixed to the deed of a corporation is tantamount to a 
delivery.’ Accord ingly, wliilst in the case of a private individual it 
is usual to add an atte.statiou clause to the effect that the instrument 
was “ signed, sealed, and delivered ” in the presence of the witness, 
in the case of a company the clan.se merely .states that “ the common 

seal was affixed hereto in the presence of and — — .” Omnia 

prasummtur rite esse acta, including delivery. 

There is no doubt, however, that a corporation can execute a deed 
(without delivery) in escrow, i.e., can seal it subject to a condition 
suspending its efficacy. 

As Lord Cranworth said in Xenos v. Wickham, L. R. 2 H. L. 323: 
“ The efficacy of a deed depends on its being sealed and delivered 
by the maker of it, not on his ceasing to retain possession. This as 
a general proposition of law cannot be controverted. It is not affected 
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by the circumstance that the maker may so deliver it as to suspend 
or qualify its binding effect. He may declare that it shall have no 
effect until a certain time has arrived, or until some condition ha? 
been performed, but when the time has arrived, or the condition has 
been performed, the delivery becomes absolute, and the maker of 
the deed is absolutely bound by it whether he has parted with the 
possession or not. Until the specified time has arrived, or the 
condition has been performed, the instrument is not a deed. It is a 
mere escrow. ... I know' of nothing intermediate between a deed 
and an escrow ” (p. 324). 

Whether an instrument sealed by a company is to operate as a 
complete and operative instrument or as an escrow depends on the 
intention of the parties as expressed or implied. See Derby Canal 
Co. V. Wilmol, 9 East, 360. In that case the company’s seal had 
been affixed to conveyance; but the clerk was directed to retain 
it until certain accounts were adjusted, and Lord Ellenborough, C. J., 
and the rest of the Court held that, “ in order to give the instrument 
effect the affixing of the seal must be done with intent to pass the 
estate. Otherwise it operates no more than a feoffment would do 
without delivery of seisin; whereas here, though the seal was directed 
to lie and was affixed to the instrument for form, yet it w'as with a 
reservation of any present effect to pa.ss the title out of the company, 
as they did not choose to deliver over the poases.sion of the conveyantu! 
till the accounts were settled between them and the purchaser.” 
An express condition is not essential to suspend the operation of a 
deed if the circumstances denote it. Bowker v. Burdekin, 11 M. & W. 
128; Walker v. Ware, dc. Ry. Co., 35 Beav. 52. See, too, Mowatl v. 
Castle Steel, dc. Co., 34 Ch. D, 58, in which the Court found, as a fact, 
that debentures to bearer sealed by the company had not in fact 
been delivered, and held them void in consequence. 

It is quite consistent with this, however, that the company may 
be estopped from setting up non-delivery where an instrument under 
the seal of the company is taken in good faith. County of Gloucester 
Bank v. Rvdry, dc. Co., (1895) 1 Ch. 629. See infra, p. 126; and 
primd facie, where a deed is sealed with the common seal and the 
usual attestation clause is signed, it is to be taken as a completed 
instrument, unless it is shown that it was conditionally delivered to 
some third party. Thus, in Roberts v. Security Co., (1897) 1 Q. B. 
Ill, where a policy had, before payment of the first premium, been 
executed, it was nevertheless held to be operative. “ I do not see,” 
said Lord Esher, M. R. (p. 114), “ any evidence of a conditional delivery 
or that this document was intended not to be a policy unless certain 
conditions were fulfilled. The document states that in witness 
thereof the company have caused their common seal to be affixed, 
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and that the undersigned, being two directors and the secretary of 
the company, have thereunto set their hands. It is urged that the 
document was still in the hands of the company or of their officers on 
their behalf. There is no .suggestion that it wa.s delivered to any 
one a.s an escrow. If it was in the hand.s of the company itself it 
cannot be delivered as an escrow. The proper inference appears to me 
to be that the directors simply executed the policy, and the fact that 
it remained in their hands, or, as I suppose, in the hands of their 
s<!cretary on their behalf, does not seem to me material. The 
company might have delivered the policy to some one to hold as an 
escrow, but they did not, .and never intended to do so.” See also London 
FnehoU, tic. Co. v. Sufficld, (181)7) 2 Ch. 608. 

Where an instrument i.s delivered as an e.scrow, it will not take 
effect until the condition is fulfilled. Watkins v. Nash, 20 Eq. 262; 
Nash V. Flynn, 1 Jo. & Lat. 162; Whdan v. Palmer, 39 Ch. D. 648. 
But so soon a.s the condition i.s fulfilled, the deed, it seems, takes 
effect from the, original sealing and delivery. Shep. Touch, 58; 
Graham v. Graham, 1 Vcs. jun. 274; Roberts v. Security Co., (1897) 

1 Q. B. 111. 

A deed issued in blank, that is, with a blank left for the name of 
the purchaser, is void as a deed (Hibblewhite v. McMorine, 6 M. & W. 
200); hut this will not prevent the agreement in pursuance of 
which it is issued being enforced. Thus, where a company agree, s 
for valuable consideration to issue debenture.s, and such debentures 
arc void as deeds by reason of their being is.sucd in blank, the holders 
arc entitled to stand in the same po.sition as if valid debentures had 
been issued to them, and to equal rights with other debenture holders 
under the trusts of a covering deed. Re Queensland, dc. Co., (1894) 

3 ('h. 181; Hampshire Land Co., (1896) 2 Ch. 743; New Durham 
Salt Co. (1.890), 2 Meg. 360; 7 T. L. R. 13. 
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CHAPTER XVI. 

CONSTRUCTn'E NOTICE OF MEMORANDUM AND ARTICLES. 

Pkrsons who suli.scrihe for debentures or debenture stock of a 
couij3any, or othorwiso have dealings with a company formed or 
registered under the Companies Acts, are presumed to have read 
and understood the company’s memorandum and articles of association, 
and u].so the Acts under which the company is constituted, and it 
is no answer that in fact they have not perused these documents. 
They ought to have done so; for the memorandum and articles of 
association and any special resolutions passed by the company are 
public documents, ami as such open to inspection by anyomi at the 
office of the Registrar of Companies. 

“ It is settled,” says Lord Hatherley, in Mahony v. East Hohjford 
Co., L, R. 7 H. L. d6‘J, “ by a series of decisions of which Ernest v. 
Nicholls, 6 H. L. C. 401, is one, and Royal British Bank v. Turqumi, 
6 El. & Bl. 327, a later one, that those who deal with joint stock 
comijanies are hound to take notice of what I call the external position 
of the company. Every joint stock company has its memorandum 
and articles of association. . . . Those articles of as.sociation . . . 
are open to all who are minded to have any dealings whatsoever 
with the company, and those who so deal with them must be affected 
with notice of all that is contained in those two documents.” Lord 
Halsbury, L. C., in the County of Gloucester Bank v. Rudry, dtc. Co., 
(1895) 1 Ch. 629, affirms the same principle in somewhat different 
language : “ Persons dealing with joint stock companies are bound 
to look at what one may call the outside position of the company, 
that is to say, they must see that the acts which the company is 
purporting to do are acts within the general authority of the company, 
and if those public documents, which everyone has a right to refer to, 
disclose any infirmity in their action, they take the consequences of 
dealing with a joint stock company which has apparently exceeded 
its authority.” See also Biggerstaff v. Rowatt’s Wharf, (1896) 
2 Ch. 93; Owen and Ashworth, and Whitworth’s Claims, (1901) 

1 Ch. 115. 
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This rule of constructive notice entails important consequences, 
for inasmuch as every one dealing with a company is to be deemed 
to have notice of its memorandum and articles it follows that — 

(1) He is fixed with notice of the extent of the company’s objects 

and the consequent limitation of its powers and sphere of 
action, and cannot therefore hold the company to any 
contract which is beyond its objects, and ultra vires the 
company. Ashbury, Ac. Co. v. Riche, L. R. 7 H. L. 653; 
Baroness Wcnlock v. River Dee Co., 10 App. Cas. 354. 

(2) He is fixed with notice of the extent of the directors’ powers, 

and of any limitatioms and restrictions thereon imposed by 
the articles or other the regulations of the company. Thus, 
if the regulation.s provide that the directors shall not borrow 
or raise money to an amount exceeding, say, 50,0001., a 
subscrilter for debentures or debenture stock must ascertain 
that his dcbenture.s or debenture stock arc within the limit, 
for .should they be in excess of the limit, the security may 
be mere waste pa])er. An (o\ce]ition to this rule has been 
made by sect. 74 of the Law of Property Act, 1925, which 
provides that in favour of a pureha.ser a deed shall be 
deemed to have been duly executed by a company if its 
seal 1)6 afilxed thereto in the presence of and attested by its 
secretary (or similar officer) and a director (or similar 
officer). Subject to this exception, if the articles provide 
that the .seal of the company is to be. affixed in the presence 
of tw'o directors, who are to .sign their names, a person 
dealing with the company cannot safely rely on an 
instrument not so signed. It is on the face of it informal and 
irregular. St'e Eagle Co., 4 K. & J. 549; Agar v. Athenaeum 
Soc., 3 V. B. N. S. 725. This doctrine of constructive notice 
is an onerous one, but the burden of the obligation is to some 
extent lighfened by what is known as the 


Rule in Royal British Bank v. Turquand, 6 E. & B. 327. 

This rule is that, where a company is regulated by an Act of 
Parliament, general or special, or by a deed of settlement, or 
memorandum and articles registered in some public office, persons 
dealing with the company, though they are bound to read the Act 
and registered documents and to see that the proposed dealing is 
not inconsi.stent therewith, are not bound to do more. They need 
not inquire into the regularity of the internal proceedings — “ the 
indoor management,” as Lord Hatherley called it: whether, for 
instance, a meeting was duly convened, or a quorum was present, or 
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whether directors were duly elected. Outsiders deahng with a company 
are entitled to assume with respect to all such matters that everything 
has been done regularly, omnia rite acta esse. See also Mahony v. 

East Hohjford Mining Co., L. E. 7 H. L. 869; Land Credit Co. of 
Ireland, L. E. 4 Ch. 460; County Life Assurance Co., L. E. 5 Ch. 288; 

Hamhro v. Burnand, (1904) 2 K. B. 10; Davies v, R. Bolton & Co., 

(1894) 3 Ch. 678. 

This rule is based on principles of convenience and common sense. 

Business could not be carried on if a person dealing with the apparent 
agents of a company was compelled to call for evidence that all internal 
regulations had been duly observed. 

Thus, where the articles give power to borrow with the sanction of Examples, 
a general meeting, a lender need not inquire whether such sanction 
has in fact been obtained. Royal British Bank v. Turqmnd, ubi 
supra. He may assume that it has, and if he is acting bond fide will, Borrowing 
even though the sanction has not in fact been obtained, stand in as '‘mit. 
good a position as if it had been obtained. So also if he acts in good 
faith and the company appears to have power he will be safe even 
though the money is not in fact raised for intra vires purjioses. 

Eastern Counties Ry. Co. v. Hawkes, 5 H. L. C. 331 ; Marseilles, Ac. 

Ry. Co., 7 Oh. 161; Re David Payne A Co., Young v. David Payne d- 
Co., (19(14) 2 Ch. 608. 

In another case illustrating the rule the directors of a company 
had, under the articles, power to borrow and power to fix their own 
quorum and they fixed three as the quorum. A meeting of the 
directors was held at which two only were present, and at it the 
secretary was authorized to affix the company’s seal to a mortgage. 

This was accordingly done by the secretary in the presence of the Quorum, 
same two directors and the mortgage was handed over to the mortgagee. 

It was contended that the seal had not been duly affixed inasmuch 
as the two directors not being a quorum had no power to act; but 
it was held that this was only an internal irregularity with which 
the mortgagee need not concern himself, and that the execution of 
the deed was therefore valid. “ All the pubhc documents," said 
Lord Halsbury, L. C., “ with which an outside person would be 
acquainted in dealing with the company would only show this, that 
by some regulations of their own — what Lord Hatherley describes 
as their indoor management — they were capable if they had thought 
right of making any quorum they pleased; and an outside person 
knowing that, and not knowing the internal regulation, when he 
found a document seal with the common seal of the company and 
attested and signed by two of the directors and the secretary, was 
entitled to assume that that was the mode in which the company 
Was authorized to execute an instrument of that description. It 
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turns out that their own internal regulation was that the number of 
directors should exceed two. But that is a matter which was known 
to them and to them alone. The only external fact with respect to 
the management of the company of which an outside person would 
be cognizant would be that they had power to make any quorum they 
pleased, and I think he would be entitled to assume that the proper 
quorum had been properly summoned and had attended to effect the 
completion of that instrument.” County of Gloucester Bank v. 
Rwlry, &c. Co., (1895) 1 Ch. 629. And see Bank of Syria, (1901) 
1 Ch. 115, and Be Fireproof Doors, Ltd., (1916) 2 Ch. p. 142, where 
there was a quorum of one. 

Managing ( )n the same jirineiple, if then' is a managing director and authority 

director. regulations for the directors to delegate to him, an outsider 

dealing with him is entitled to a.ssume that he has power to do what 
he jiurports to do, provided that it is within the company’s objects 
and the powers ordinarily conferred on a managing director and 
otherwise apparently regular. All he ha.s to do is to see that 
the managing director migU have power to do what he purports to 
do. That is enough for a person dealing with him bond fide. 
Bigyerslaff \. Bowatt's Wharf, (1896) 2 Ch. 93; Hambro v. Burnand, 
Scrvfliit (1904) 2 K. B. 10. But where a servant of the company, such as 

outside ^ single diriictor, secretary or bunk manager, purports to ma.ke a 

general course contract on behalf of the company which i.s not within the ordinary 
ment.^*”'^ ambit of the powers of such a servant, nor within the powers which the 
company has held him out as possessing, the company does not incur 
liability merely because under the articles power to make such a 
contract might have been delegated to him by the board, Houghton & 
Co. V. Nothard, Lwe and Wills, (1927) 1 K. B. 246; Kreditbank Cassel 
V. Schenkers, Ltd. (1927), ibid, p. 826. The dictum of Sargant, L. J., 
in the former case at j). 266, though explained by Lord Atkin in the 
latter (]ip. 841 — 845), has led to the rule in Royal British Bank v. 
Turqvand being somewhat sparingly applied in recent cases (see 
South London Greyhound Racecourses, Ltd. v. Wake, W. N. (1930) 
243); but it is submitted that none of these cases can effectually 
modify the rule as laid down by the House of Lords in Mahony v. 
East Hohjford Mining Co., L. R. 7 H, L. 869 (above). The dictum of 
Sargant, L. J., was as follows; “Next, as to the power to delegate 
which is contained in the articles of association. In a case like this, 
where that power of delegation had not been exercised, and where 
admittedly Mr. Dart and the plaintiff firm had no knowledge of the 
existence of that power and did not rely on it, I cannot for myself 
see how they can subsequently make use of this unknown power so 
as to validate the transaction. They could rely on the fact of 
delegation had it been a fact, whether known to them or not. They 
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might rely on their knowledge of the power of delegation had they 
known of it as part of the circumstances entitling them to infer that 
there had been a delegation and to act on that inference though it 
were in fact a mistaken one. But it is quite another thing to say that 
the [ilaintiffs arc entitled now to rely on the supposed exercise of a 
power which was never in fact exercised and of the existence of which 
they were in ignorance at the date when they contracted. No case 
was cited to us in which a binding obligation has been constructed 
out, of so curious a combination and I cannot see any principle on 
which an obligation could be so con-structed.” The general rule was 
followed by the Court of Appeal in British Thomson-Housion Co. v. 
Fuhrated European Bank, (1932) 2 K. B. 176. In that case the 
chairman of directors signed a guarantee on behalf of the company. 
The articles provided that two directors should be a quorum of the 
board, but contained power for the directors to delegate to any one or 
more of their body any of their powers (with specified exceptions). 
There was no evidence that the plaintiffs had read the articles or 
knew of the power of delegation. Scrutton, L. J., referring to the 
decision in Houghton's case {supra), said: “ But Atkin, L. J., held that 
in certain circumstances the inquiry, whether directors have in fact 
nominated one of their number to do the act relied on, need not be 
made— namely, where directors have power to nominate one of their 
number to do acts on their behalf and a director is found acting in a 
matter in which normally a director would have power to act for his 
eimipany. In that case, in the view of Atkin, L. J., a jierson dealing 
with the company would not be obliged to inquire whether the director 
had been formally invested with authority to do the act. A.ssuming 
that, t,o 1)6 correct, in the present ca.se we have a director acting in 
mutters which are normally entrusted to directors. The learned 
judge (Macnaghten, J.) held that the chairman of a hoard of directors 
. wa.s a person acting normally in the affairs of the defendant 
lompany. In my opinion he came to the right conclusion. The 
plaintiffs were entitled to assume that [the chairman] was duly 
authorized to act for the company and the Court held that the 
Company was bound by the guarantee. 

The true principle would appear to be, (mniariteesse ae'a prcBsumuntur; 
blit a third party is put on inquiry if the agent is acting in a matter 
which is outside the ordinary scope of his employment, and the 
presumption is rebutted if the third party would have seen that the 
power was not, and could not, have been properly exercised, had 
i*e taken the precaution to read the memorandum and articles; but 
fhe presumption of regularity is not rebutted, if the third party would 
have seen, had he read the memorandum and articles, that the power 
question could properly have been delegated to the agent who 

9 ( 2 ) 
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purported to exercise it, the agent being a director or other officer 
who would ordinarily be entrusted with the power in question. 

In the same way a person dealing with a company is entitled to 
assume that the directors who carry on its business are directors de 
jvre. It matters not to him that they have not been duly appointed 
— that is part of the indoor management. Mahony v. East Holyford 
Co., L. E. 7 H. L. 869; County Life, &c. Co., 5 Ch. 288; Hampshire 
Land Co., (1896) 2 Ch. 743; Duck v. Tmoer Galvanising Co., (1901) 
2 K. B. 314. 

But it is to be noted that the benefit of this rule is reserved for 
persons dealing with a company in honest ignorance of the irregularity. 
A person who has notice of the irregularity cannot claim the 
protection of the rule. Thus, where directors had only power to 
borrow in excess of 1,0001. with the assent of a general meeting, and 
without having obtained such assent had issued debentures for 
2,5001. to themselves in respect of money tent to the company, it 
was held that, as they must be taken to have known that the 
internal regulations had not been complied with, the debentures 
could only stand good for 1,0001. Howard v. Patent Ivory Co., 38 
Ch. D. 156; Tyne Mutual v. Brown, 74 L. T. 283. And the mere 
fact that the directors propose to do something in excess of their 
powers under the articles will not entitle a person dealing with them 
to assume that their powers have been extended by a special 
resolution. He must take the articles to be such as appear at the office 
of the registrar of companies to be in force. Had a special resolution 
been passed it would have appeared on the file. Irvine v. Unions 
Bank of Australia, 2 App. Cas. 366. 



133 


OHAPTER XVII. 

LIABILITY OF DIRECTORS IN RELATION TO DEBENTURES OR 
DEBENTURE STOCK. 

Djkkctors are not under any personal liability prirnd facie in relation 
to debentures and debenture stock issued by tie company of which 
they are directors. 

Directors may, indeed, be held liable to pay damages where by 
niMepresentation or fraud whether in a prospectus or otherwise 
they have induced persons to take up debentures or debenture stock. 
Eflfiington v. Filzmaurice, 29 Ch. D. 459; Arnison v. Smith, 41 
CL. D. 348. As to a prospectus, see p. 165; but they are not liable 
on tlie contract. The contract under which the debenture holders 
or debenture stockholders claim is one made by the company, that 
is, l)y the directors on behalf of the company, and on the company’s 
contract the directors are not liable. Ferguson v. Wikon, 2 Ch. 77. 
■'Vhat,” said Lord Cairns, L. J., in that case, “is the position 
ot liirectors of a public company ? They arc merely agents of a 
company. The company itself cannot act in its own person, for it 
has no person, it can only act through directors, and the case is as 
regards those directors merely the ordinary case of principal and 
agent. Wherever an agent is liable, those directors would be liable. 
Where the liability would attach to the principal, and the principal 
onl>, the liability is the liability of the company. This being a 
centract alleged to be made by the company, I own that 1 have not 
been able to see how it can be maintained that an agent can be brought 
into this Court, or into any other Court, upon a proceeding which 
simply alleges that his principal has violated a contract that he has 
entered into. In that state of things, not the agent but the principal 
Would be the person liable.” 

This is the general principle; but it was held long since, in CoUen 
H right (8 E. & B. 647), that when a man offers to contract as 
agent there is an implied warranty that he is really authorized by 
the person named as principal, and that on this warranty he or his 
estate will be answerable ex contractu. See Starkey v. Bank of 
England, (1903) A. C. 114. 
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On this principle — which is Illustrated in a number of cases 
(Richardson v. Williamson, L. R. 6 Q. B. 276; Weeks v. Rropert, 
L. R. 8 C. P. 427; Whitehaven Banking Co. v. Reed, 54 L, T. 360; 
Firbanks’ Execviors v. Humphreys, 18 Q. B. D. 54; Oliver v. Ba7ik 
of England, (1901) 1 Ch. 652)— directors may be held liable to pay 
damages where they issue debentures or debenture stock uUra vires 
the company. And see Sheffield Corpn. v. Barclay, (1905) A. 0. 392; 
and Bank of England v. Cutler, (1907) 1 K. B. 889. 

In Firbanks' Executors \. Humphreys, supra, Lord Esher, M. R., 
alter referring to the above authorities or some of them, said (p. 60): 
“ The rule to be deduee<l is that where a person by asserting that 
he, has the authority ol' a princi])al induces any i)eTRon to enter into 
any transaction which he would not have entered into but for that 
assertion, and the assertion turns out to be untrue, to the injury of 
the jicrson to whom it is made, it must be taken that the person 
making it undertook that it was true, and he i.s liable personally for 
the damage that has oecurrcd.” 

Where dinator.s incur liability in this way to pay damages by 
i.ssuing dehenture.s or debenture stock m excess of their powers, a 
distinction must lie taken between eases in whicli the borrowing 
in excess is ultra vires the company or merely ultra vires the 
directors. If it is only ultra vires the directors, it may be ratified 
by the company (Irvmc v. Union Bank of Australia, 2 App. Cas. 366); 
if it is ultra vires the company, it is absolutely void, and the 
company cannot be charged at all. But cases of this kind (arising 
out of implied warranty) rarely occur, for if the person to whom tlie 
issue is made has notice, express or constructive, that the directors 
arc acting in excess of authority he oliviously is not misled, and 
cannot claim damages. If, on the other hand, lie takes the securities 
without notice that the directors arc acting in excess of their authority 
in i.ssuiug them, he is generally entitled to insist on their validity 
by virtue of the rule in Royal British Bank v. Turquand, 6 E. & B. 
32 1 , unless the liorrowing is ultra vires the company, when the rule 
docs not apply. 

Director.s in a winding-up may be held liable for breach of 
trust or misfeasance whereby the debenture holders or debenture 
stockholders, in their character of creditors of the company, have 
been dammfied (Anglo- Austrian Printing and Publishing Union., 
(1895) 2 Ch. 891; British Guardian Life Assurance Co., 14 Ch. D. 
335); liiit the liability in such a case is through the medium of the 
company and its liquidator. Directors are not trustees for the 
creditors of the company, whether secured or unsecured; but they 
may, of course, make themselves trustees, and if they undertake any 
trust in relation to the debenture holders or debenture stockholders, 
they will be liable for any breach of that trust committed by them. 
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Again, if the company holds any property in trust for the debenture 
holders or debenture stockholders, the directors, if they, on the 
company’s behalf or otherwise, commit a breach of that trust {e.g., 
bv misapplying the trust property), may be held liable as constructive 
trustees {Attorneg-General v. Leicester Oorpn., 7 Beav. 176); for, 
as active participators in the breach of trust, they cannot rely on the 
general rule in favour of agents laid down in Barnes v. Addy, 9 Ch. 
251. See also Mercantile Investinent Co. v. River Plate, die. Co., 
(1892) 2 Ch. 315, in which a company was proposing to deal with 
property in disregard of equities attaching thereto; and North, J., said: 
“ I think that the company and every officer who took part in such 
proceedings would be j)eraonally responsible to the Court in respect 
of any such misapplication of the funds which might be made.” 
Wilson V. Lord Bury (1880), 5 Q. B. D. 518, is not inconsistent with 
this, for in that case the directors escaped on the ground that the 
comj)any was bound by contract, not trust. 

In like manner directors who are parties to the commission of a 
tort in relation to the holders of debentures or debenture stock may 
be held liable in damages, for all parties to a tort or fraud are 
liable as principals. Cullen v. Thompson's Trustees, 4 Macq. 424; 
KVir v. Bell, 3 Ex. Div. 238, at p. 248. 

Directors who give a personal guarantee for the jiayinent of 
debentures or debenture stock may, of course, be held liable thereon; 
and directors cannot, if the company is insolvent, rely upon debentures 
i.ssucd to them within si.x months of the company’s winding-up, 
in consideration of their paying off the company’s overdraft at its 
bankers which they have guaranteed, for this is not “ cash paid 
to the company ” within sect. 260 of the Act. Orleans Motor Co., Ltd., 
(1911) 2 Ch. 41. 

As to the penalties directors may incur for not registering a 
mortgage or charge, and for omitting to indorse a copy of the 
regi.strar’s certificate on debentures and debenture stock certificates, 
see infra, Chap. XXIV. 

Directors may claim relief in case of negligence or breach of trust, 
under sect. 372 of the Act where they have acted honestly and reasonably 
and ought fairly to be excused. See Part I., 15th ed., p. 667. 

They can no longer be relieved by provisions in the articles (as in 
Re City Equitable Fire Insurance Co., (1925) Ch. 407). See sect. 152 
and Part I., 15th cd., pp. 742—43. 

Directors may also be liable to prosecution if a debenture pro.spectus 
is false in any material particular. This may include a prospectus 
which is misleading though it contains no statement which is in itself 
untrue. R. v. Kylsant, (1932) 1 K. B. 442. 
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CHAPTER XVIII. 

PRIORITIES. 

Priorities. Debentpres and debenture stock are .subject to tbe ordinary rules as 
to priorities applicable to tlie .securities given by natural persons. 
Tlie following is a short statetnent of the most material of these rules 
in their relation to debentures and debenture stock: — 


Where no 
charge, tbe 
debenture 
holders, &c., 
rank an 
unoecured 
creditors. 


I. As to Naked (i.e., Unsecured) Debentures and 
Debenture Stock. 

llebenture.s and debenture .stock which are not secured by any 
mortgage or charge, do not confer on the holders any priority over 
other unsecured cri'ditors, though a debenture under seal carries 
tlie rights of a .specialty debt. Hence, if the company goes into 
liquidation, the only remedy of the holders is to prove in the 
winding-up and take their dividend (if there be one) pari passu with 
the other unsecured creditors. The issue iif such debentures or 
debenture .stock therefoie in no way prevents the company from 
mortgaging or charging, or otherwise dealing with its property; and 
mortgages and charges .so created all take priority over the naked 
(f.c., unsecured) debentures or debenture stock, subject to sect. 265 
of the Act, as to fraudulent preference, and to sect. 206 as to winding- 
up within six months. 

.■V creditor who obtains judgment against the company can take 
in execution any ])ro])erty of the company, and may thus obtain 
priority over naked debentures or debenture stock. 


Pflri pasiu 
provision K. 


II. As to Secured Debentures and Debenture Stock. 

tharges affecting a legal estate in land belonging to the company 
require registration under sect. 79 of the Act, and, if created after 
1!]25, now appear to rank according to the date of registration if not 
aeeomjianied by the depo.sit of documents of title. See Land Charges 
Act, 11)25, .s. 10 (5); Law of Property Act, 1925, s. 97. 

Subject to this, debentures, being equitable securities, primd facie, 
rank in the order in which they are issued or agreed to be issued 
(Aew Clydach, etc. lro7i Co,, 6 Bq. 514; James v. Boylltorpe Colliery 
Co., W. N. (1890) 28; Carrkh v. Wigan Tramways Co., W. N. 
(1893) 98); but debentures and debenture stock deeds almost 
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invariably provide for the holders ranking pari passu in point of 
charge, so that this equality among debenture holders of the same 
series has come to be regarded as one of the inherent incidents of a 
debenture or of debenture stock. 

There is no special virtue in the words “pari passu,” “equally,” 
or "in equal proportions ” might have the same eifect, or any other 
words showing that the debentures were intended to stand on the 
same level footing without preference or priority among themselves; 
but the words pari passu are adopted as a term well recognized in 
the administration of assets in Courts of Equity. Even when no 
pari passu clause or words actually expre8,sivc of equality are used, 
it is not difficult to imply them, e.g., where the debentures each say, 

" this debenture is one of a series of 1,000 like debentures, all ranking 
as a first charge on the undertaking of the company.” True, nothing 
is here said about pari passu security, but if all are to rank as a first 
charge, it is clearly implied that, as between them, there is to be no 
priority. See Murray v. Scott, 9 App. Cas. 519. 

It is doubtful what operation a pari passu clause would have in 
the case of a naked or unsecured debenture; but the presence of such 
a clause tends rather to show that the debenture containing it was 
not meant to bo a naked one, but was meant to give a security for 
the debentures or debenture stock. Sec Colonial Trusts Corpn., 

15 Ch. D. 465. In the ease of secured debentures, the clause is of Oiieration of 

vital importance to the debenture holders or debenture .stockholders, pruvSon** 

jilacing, as it docs, all of the same ksue on a level of strict equality, 

and preventing any one of them from forestalling or obtaining 

priority over the others. If proceedings, for example, to enforce the 

charge are taken by any one of the class, he is bound to make the 

other members of the class defendants, or to sue on their behalf, and 

il the charge is enforced by the Court, it will be enforced for the 

benefit of the whole class, and not for the exclusive benefit of any 

one member of the class. And the same principle applies where a 

debenture holder in an issue ranking pari passu obtains from the 

Company a special security. He cannot hold it for his own individual Special 

benefit. He must be content to share and .share alike in this, as in 

other respects, with the other holders of the pari passu issue, with 

those who are associated with him in what is in truth a great 

Contributory mortgage. Murray v. Scott, 9 App. Cas. 519; Small 

V. Smith, 10 App. Cas. 131; and Land Owners, &c. v. Ashford, 16 

Ch, D. 411. This is old law; see, as long ago as Fairtitle v. Gilbert, 

2 T. E. 169, the case of a turnpike loan, where the Act provided 
that no preference should be given, and it was held that one of the 
mortgagees who had obtained a special security could not avail 
himself of it. 
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The same principle applies where one of a number of debenture 
holders, ranking pari passu, brings an action for payment, obtains 
judgment and issues execution — the other debenture holders can 
intervene and restrain him from proceeding with the execution on 
the ground that they are interested in the premises. He holds the 
judgment, in fact, as trustee for all the debenture holders of the issue. 
Bowen v. Brecon By. Co., L. R. 3 Eq. 541. 

Possibly, however, if he has levied execution and appropriated 
the proceeds, it may then bo too late for the other debenture holders 
to intervene. 

The coniinencetuent of a debenture action, which does not include 
a claim for payment, by one debenture holder docs not prevent another 
holder froni suing for interest due. Cleary v. Brazil By. Co., 113 
L. T. 9fi; W. N. (1915) 178. 

The effect of a jtan jmssu clause is that, when the security is 
enforced, wliatcvcr is realised is divided among the debenture holders 
in [iroportioii to the amounts due on their respcctiv'e delientures 
whether in resja'Ct of (iapital or interest: Re Midland Express 
Ltd., (1914) 1 (!li. 41; and, where the debentures arc payable by 
instalments, in proportion to the instalments paid : Re Smelting Corpn., 
(1915) 1 Ch. 472, 

An a term, and a very essential one, of the debenture holders’ 
contract, the delieuturo holders are entitled to insist on the pari passu 
clause, not only as lictwocn themselves, but also as between them 
and the company. For this jmrpose they are entitled to an 
injunction to re.strain the company from i.ssuing debentures, in fraud 
of their rights, ])iirporting to rank pari jiasste-debeutures, that is to, 
say, which the company is not entitled to issue on that footing. If 
the company lias improperly issued such debentures purporting to 
rank pari pimu with existing debentures, the aggrieved debenture 
holders are furtlier entitled to object, when the security conies to be 
enforced, to their being allowed to rank in competition with them. 
Mowatl V. Castle Steel Co., 34 Ch. D, 58; George Routledge and 
Sons, (1904) 2 Ch. 474; and infra, ji. 150. The effect, of course, of 
the admission of such new debenture holders is to depreciate the 
security for the rest. 

Given, then, thi.s principle of debenture holders’ equality inter se 
under a pan passu security, how far does the principle go ? Suppose 
an i.sRue of debentures containing a pari passu clause, all made 
payable at the same date, and no power reserved to the company 
to pay off any one before the others, is the company precluded 
from buying up or paying ofi one or more of the debentures 
before maturity ? The point, until the Legislature dealt with it. 
was a difficult one and unsettled. On the one hand, for a company 
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to pay its debts is no doubt a transaction in the ordinary course ot 
its business {WilnuM v. London Cellidoid Co., 34 Ch. D. 147); and 
the payment off of a debenture is, therefore, frimd fade within the 
company’s power. 

On tlic other hand, it may be contended that, as all the debenture 
holders are in the same class, one ought not to accept payment before 
the rest out of the common fund, and thus diminish it to the possible, 
detriment of the others. 

However, seel. 15 of the Companies Act, 1907, now re-enacted in 
sect. 75 of 1929 (p. 140, infra), appears to recognize very clearly a 
company’.^ power thus to redeem part of a series, and to keep the 
redeemed debentures alive. 

A further question has sometimes arisen whether a company, 
having paid off, redeemed, or by any means acquired any of its 
debentures or debenture stock (forming part of a series or amount 
.secured pari passu), can keep the .same alive so as to permit of 
subsequent re-issue, or can create similar debentures or debenture 
stock in the place of the amounts paid off, redeemed, or otherwise 
acquired. 

The following are instances of cases in which the question sometimes 
ari.ses in practice; — 

(1) A company lias issued a scries of first mortgage debentures, all 

ranking pari passu, and also a sc'ries of second mortgage 
debentures. Some of the first mortgage debentures are in 
the, market, and the company wishes to ap])ly temporarily 
[jart of it.s funds (whether at reserve or otlnu-wise) in the 
purchase of these debenture,?, but intending to keep them 
alive, and later on to resell them as being part of its first 
mortgage debentures. 

(2) A company has issued 100,000i. of debentures, all ranking pari 

passu. Of these 20,0<_l0i. have been i.s.sued to the company ’,s 
bankers as security for a temporary overdraft on its current 
account. The company desires to pay off this overdraft, 
but to keep the debentures alive, so as to be able to re-issue 
them (with their original priority) to subsequent purchaser.? 
as occasion may require, or even to the same banker, s us 
security for further accommodation. 

The power of companies to keep alive and re-issue debentures was 
at one time a matter of considerable doubt and difficulty. 

However, these difficulties were solved by sect. 15 of the Companies 
Act, 1907, now re-enacted with amendments by sect. 75 of 1929. This 
section is wider in its operation than the corresponding sub-sects. (1) 
and (2) of sect. 104 of 1908. Power to re-issue instead of being confined 
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Power to 
re-Msue 
redeemed 
debentures in 
oertein eases. 


to cases ■where the company has purported to exercise the power to 
keep the debentures alive, may be exercised unless the company 
has manifested an intention to cancel them. 

Particulars as to debentures which are capable of re-issue must 
be inserted in the balance sheet.” 

Sect. 75 provides as follows; — 

75. — (1) Whore either before or after tlic coiniiieiucment of this Act a company 
has redeemed any debentures previously issued, then — 

(a) unless any provision to the eontrary, whether express or implied, is contained 

in the articles or in any contract entered into by the company ; or 

(b) unless the company has, by ])a.ssing a resolution to that effect or by some 

other act, manifested its intention that the debentures shall be cancelled, 
the company shall have, and .shall be deemed always to have had, porver to re-issue 
the detontures, either by re-issuing the same debentures or by issuing other 
debentures in their place. 

(2) On a re-issue of redeemed debentures the person entitled to the debentures 
shall have, and shall be deemed always to have had, the same priorities as if 
the debentures had never Ixu-n rcdecmerl. 

(it) Whore a eiim|)any has power to re-issne ihdientnres wliieli have been 
rodeomod, [iai'licnlar.s with respei-t to the debentui'es which can be so re-issued 
^hiill be includtsl in every balance sheet of the comjiany. 

(4) Where a TOtnjiany has either before or after the iiaseing of this Aet deposited 
any of its di'lK'ninres to secure advances from time to time on current account 
or othonvise, the deU-nlures shall not be deemed to have been redeemed by 
reason only of the account, of the eomjiany having teased to be in debit whilst 
the debentures remained so deposited. 

(.1) The rc-i.ssue of a debenture or the issue, of another debenture in its place 
under the power by this section given to, or deemed to have been possessed by, 
a company, whether the re-is-suc or issue was made before or after the passing 
of this Aet shall be treated as the issue of a new debenture for the purposes of 
•stamp duty, but it shall not be so treated for the purposes of any provision 
limiting the amount or number of debentures to be issued; 

I’rovided that any jicrBon lending money on the security of a debenture 
re-issued under this section which appears to be duly stamped may give the 
debenture in evidence in any proceedings for enforcing his security without 
payment of the stamp duty or any penalty in respect thereof, unless he had 
notice or, but for his negligence, might have discovered, that the debenture ■was 
not duly staiiijicd, but in any such case tie company shali be liable to pay the 
]iro])er stamp duty and penalty. 

(«) Where any debentures which have been redeemed before the date of the 
eoninicnccment of this Aet are re-issued subsequently to that date, the re-issue 
of the debentures shall not prejudice any right or priority which any person 
would have had under or by virtue of any mortgage or charge created before 
the date of the commencement of this Aet, if section one hundred and four of 
the Companies (Consolidation) Act, 1908, as originally enacted, had been enacted 
in Ihis Act instead of this section. 


This section is ajiplicable not only to debentures, but to debenture 
stock (sect. 380). 
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The effect of these enactments is to displace the law on the subject as 
laid down in George RonlMge d; Son, (1904) 2 Ch. 474; Tasker d 
Sons, (1905) 2 Ch. 587; and Russian Petroleum and Liquid Fuel 
Companies, (1907) 2 Ch. 540, and to enable a company to keep its 
debentures alive for the purposes of re-issue from time to time. See 
Fitzgerald v. Persee Ltd., (1903) 1 Ir. K. 279. 

The .section is retrospective, and operates upon past as well as 
future transactions. It preserves the priority of the re-issued 
debentures as of the original date of issue, and not merely as of the 
date of re-i.ssuft. 

Thus w’here a company, before the act of 1907, deposited from 
time to time some of its first debentures with its bankers as security 
for an advance, the debentures being transferred by nominees of th(' 
company to trustees for the bank, and upon repayment of the overdraft, 
being re-transferred to the nominees of the company, the Court held 
that the effect of the section on such re-transfer was to preserve the 
original priority of the debentures. Sec Fitzgerald v. Persee, Ltd., 
supra. 

Paragrajih (4) of the section is notable a.s removing the difficulty 
that where a company deposited some of its debenture.s as securit)’ 
for a loan they became extinguished if for a moment the account 
ceased to be in debit. Perth Electric Tramways, (1900) 2 Ch. 210. 

Paragrajih (5) is for the protection of the revenue, but the proviso 
affords relief to investors who without notice or negligence take a 
debenture not duly stamped on its re-issue. 

The issue of part of a series of debenture.s which are all to rank I^iscount and 
1 , . , . . . , , ileposit 

pan passu, does not by implication restrict the company s power as 

regards the terms on which the rest of the issue may be dealt with. 

and there is nothing, therefore, to prevent the company from 

issuing the remainder of the debentures at a discount, or from 

depositing them as security for an advance. See Regent’s Canal 

Co., 3 Ch. D. 43. 

The power to issue the balance continues until the appointment 
of a receiver or a winding-up, even though proceedings to enforce 
the debentures have been taken. Re Hubbard, Hubbard v. Hubbard 
d Co., 68 L. J. Ch. 54. 

The following list sums up, though not exhaustively, the priorities Priority 
of secured debenture holders and debenture stockholders as between 
them and other creditors and incumbrancers. Priorities vary, as charge, 
it wDl be seen, according as the debenture holders’ or debenture 
stockholders’ mortgage or charge is legal or equitable, and according 
to the nature of the property charged or mortgaged, and the 
circumstances of the case, due regard being also had to sects, 79 — 91 of 
the Act, whereby certain classes or mortgages and charges are avoided 
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Over general 
creditors. 


Over execu- 
tion creditors. 


Legal estate. 


Title deeds. 


unless registered in accordance with sect. 79, and to sect. 97 of the 
Law of Property Act, 1925, whereby the priority of mortgages affecting 
a legal estate which require registration i.s made to depend on the 
date of registration under the Land Charges Act, 1925: 

(1) In the case of a winding-up they rank, subject to the provisions of 

sects. 264, 265 and 266 of the Act, in priority to the unsecured 
debts and liabilities of the company. Panama Co., 5 Ch. 
318; Florence Land Co., Colonial Trusts Corpn., 

15 Ch. D. 465. But a floating charge, whilst it floats, has 
no inionty over an execution creditor; in order to obtain 
priority the floating charge niu.st have crystallized. See 
supra, p. 65. Moreover, debenture holders have no priority 
over a pcr.son having a right of set-off, or a landlord who has 
levied a distre,s.s, before in either ca.se a receiver has been 
effectually appointed. Rotmdwood Colliery Co., (1897) 1 Ch. 
373, 393; Eduwd Nehot) S Co. v. Faler th Co., (1903) 
2 K. B. 367. 

(2) Del), ■ntures and debenture stock secured by legal mortgage or 

ch.iTge liy way of legal mortgage rank in i)riority to all 
previou.sly-crcatod equitable interests, unless on the issue 
of such del)entures or debenture stock the suh.scribers had 
notice {infra, ]>. 152) of such previously-created estates or 
interests {Jared v. Clements, (1903) 1 Ch. 428); for the 
rule in .such a ca.se is, that when equities arc equal the law 
prevails, Pilcher v. Rauiins, 7 Ch. 259; Taylor v. London 
and County Banking Co., (1901) 2 Ch. 231. So where chattels 
supplied to a company under a hire-purchase agreement are 
fixed to the freehold, a mortgagee or debenture holder having 
the protection of a legal estate will get priority on taking 
possession of the land, in the afisenee of notice of the rights 
of the owner of the ch.attel. Hohson v, Gorringe, (1897) 

1 Ch. 182; Reynolds v. Ashby d; Son, (1904) A. C. 466; Ellis 
V. Glover and Hobson, Ltd., (1908) 1 K. B. 388. 

The rule that equities must be equal does not refer to 
equality in point of time. Bailey v. Barnes, (1894) 1 Ch. 25. 
The legal c.state is most potent in protection, and the holder 
thereof will not he po.stponed to a subsequent equity of which 
he had no notice, unless for fraud, or gross negligence, e.g., not 
calling for production of the title deeds. Northern Counties, 
etc. Co. V. Wkipp, 26 Ch. D. 482. Charges secured by deposit 
of title deeds may secure priority, since the possession of the 
deeds usually amounts to notice, and the failure of debenture 
holders to secure the possession of title deeds may postpone 
their charge. Re Castdl d Brown, Ltd., (1898) 1 Ch. 315. 
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This priority is preserved by sect. 13 of the Law of Property 
Act, 1925. Oliver v. Hinton, (1899) 2 Ch. 264. 

(3) Debenture.s and debenture stock secured by equitable charge Equities. 

rank, subject to what is hereafter stated, after all previously- 
created estates and interests; for the rule of equity is, that, 
as between persona having only equitable interests, if 
tho.se equities are, in all other re.spects, equal, Qui prior 
est in tempore, potior esl in jure. Capell v. Winter, (1907) 

2 Ch. 37fi; Re Morrison, 3 ones <6 Taylor, Ltd., (1914) 1 Ch. 50 
(where the rights of the owner of a chattel comprised in a hire- 
purchase agreement which was fixed to the soil prevailed over 
debentures subsequently created containing only a floating 
charge). In Re Samuel Allen S Sons, Ltd., (1907) 1 Ch. 575, 
the rights of the owner of a chattel comprised in a hire- 
purchase agreement which had been fixed to the soil were held 
to have priority over a subsequent equitable charge in favour 
of a bank. 

In the, sc cases the hire-purchase agreement was prior in 
date to the equitable charge; but if a floating charge were 
created first and the hire-jmrehase agreement were made 
subsequently, the floating charge would, it is submitted, still 
be .subject to the rights of the owner of the chattel, since the 
floating charge would only attach to the company’s interest 
ill the chattel, which was qualified by the owner’.s right to 
enter and remove it if the payments provided for under the 
hire-purcha.se agreement were not paid. See per Eve, J., Re 
Morrison, Jones & Taylor, Ltd., (1914) 1 Ch. at p. 55; Hamer 
V. London, City and Midland Bank, 87 L. J. K. B. 973; cf. 

Connolly Bros. (No. 2), (1912) 2 Ch. 25. 

A floating charge leaves the company free to dispose of its 
property in the ordinary coarse of business, and accordingly, 
a person dealing with the company after the creation of a 
floating charge has the better equity, unless he has notice of 
provisions in the debenture which restrict the company’.s 
liberty to deal with its property. Where equities are not 
equal the better equity prevails. Castell v. Brown, (1898) 

1 Ch. 315 (where the debenture holders had left the title 
deeds in the possession of the company); Yalletort Steam 
Laundry Co., (1903) 2 Ch. 654; Standard Rotary Machine Co., 

51 S. J. 48 (charge on shares). 

(4) The holders of debentures and debenture stock secured Getting in 

originally by mere equitable charge, and therefore ranking estate, 
after previously-created equitable estates and interests, 
could formerly gain priority over the same by subsequently 
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obtaining the legal eistate, if when they advanced their 
money they had no notice of such previously-created estate.? 
and interests (WiUovghhy v. WiUotighby, 1 T. R. 767;. 
Taylor v. Russell, (1892) A. C. 244 ; Bailey v. Barnes, 
(1894) 1 Ch. 25; Brace v. Duchess of Marlborough, 2 

P. Wms, at p. 491), but the doctrine of “ tacking ” has been 
abolished, except in respect of further advances by a prior 
mortgagee by sect. 94 of the Law of Property Act, 1925, 

f5) The holders of debenture.? and debenture stock, secured by 
equitable charge, may lose their priority by the creation 
of a subsequent legal mortgage or com eyaiice on a sale in 
favour of person.? who take for value without notice of 
the terms of the charge for securing the debentures or 
debenture .stock. English, ctr. Co. v, Brunton, (1892) 2 

Q. B. 1, 700 (C. A.). 

(6) Debentures and debenture stock, secured by equitable charge, 

may also lo.se their ])riority, as against subsequent equities, 
by reason of fraud or negligence on the part of the holder 
or 1)V cstopj)el. National Provincial Bunk of England v. 
Jackson, 33 t'h. D. 1 (C. A.): Farrand v. Yorkshire Banking 
Co., 40 Ch. D. 182; Rokrts v. Croft, 27 L. J. Ch. 220; 
and see Castell v. Brown, (1898) ] Ch. 315, snjira, p. 70; 
Valletori Steam Laundry Go., (1903) 2 Oh. 654; Standard 
Rotary Machine Co., 51 8. J. 48. 

(7) As to lands in “register” counties; Priority of registration, 

subject to various exceptions and qualifications, gives 
priority of title, unless the party r('gi8tered had, as to 
Middlesex, actual or constructive notice of a prior equity 
[Le Neve v. Le Neve, Anib. 436; 2 W. & T. L. C. 4th ed. 
35; Rolhnd v. Hart, 0 Ch. 678); or as to Yorkshire registry, 
was guilty of actual fraud (Battison v. Hobson, (1896) 2 Ch. 
403) ; notice in the absence of fraud not being material. See 
Middlesex Registry Act, 1708, and Yorkshire Registry Acts, 
1884 and 1885. The Land Registration Act, 1925, now 
applies to the County of Middlesex. As to Irish Registry 
Acts, see Agra Bank v. Barry, L. R. 7 H. L. 135; Fullerton v. 
Provincial Bank of Ireland, (1903) A. C. 309. 

(8) As to registration of mortgages and charges under sects 79 — 91 of 

the Act (re-enacting and extending sect. 14 of the Act of 1900), 
see infra, p. 186. The object of tbe sections is disclosure, 
and non-registration of a mortgage or charge within due time 
does not merely postpone it to registered securities, but avoids 
it as a charge as against creditors and the liquidator of the 
company. Where mortgages affecting a legal estate in land 
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and requiring registration are created or transferred after 
1925, priority depends upon the date of registration. Land 
Charges Act, 1925, s. 10 (6); Law of Property Act, 1925, 
s. 97. It is apprehended, however, that where before the 
1st January, 1926, there were two successive mortgages 
requiring registration, and both were registered in due time, the 
second did not obtain priority over the first merely because 
it was registered before the first. Where a subsequent 
mortgage is registered in due time and a mortgage prior in 
date but not registered in due time is I'cgistered with the 
sanction of the Court after the registration of the subsequent 
mortgage, the suiisequent mortgage, takes priority even 
though the mortgagee had notice of the existence of the jirior 
mortgage. Re Monolithic Buildittg Co., (1915) 1 Ch. 043. 

If some mortgage delientures of a serie.s an- regi.stiued and 
other.s (issued before 1st January, 1901, the date when tlic 
Act of 1900 came into force), are not, the 'pari passu clause 
has full effect ; but if some mortgage debentures of a series 
were issued before 1st January, 1901, and some issued after 
that date are not duly registered, the pari passu clause is 
not of any avail to the latter. 

(9) Under the Laud Registration Act, 1925, debentures and l^aml 

debenture stock secured on unregistered land may lose 
priority if the owner is registered with an absolute title 
and executes a registered transfer behind their backs, and 
in case of registered land, the debenture or debenture stock- 
holders should be protected by a registered charge, otherwise 
a subsequent incumbrancer may obtain priority. 

(10) As to land and moveables in foreign countries: A mortgage or I’oivign 

charge thereon will rank after any rights in rent which 
affect the property under local laws; unless, indeed, the 
party claiming the paramount right is here within the 
jurisdiction of the Court, and an equity can be established 
against him. Supra, p. 59. 

(11) As to ships subject to the Merchant Shipping Act, 1894, or 8iii|w. 

the enactments for which that Act was substituted: The 
incumbrancer, legal or equitable, who, though not first in 
date, has (and that, too, notwithstanding any express, 
implied, or constructive notice) first registered his security, 
takes priority. See sect. 33 of that Act; Coombes v. 

Mansfield, 3 Drew. 200 ; McCalmonl v. Rankin, 2 De (i. 

M. & G. 403 ; Black v. Wittiams, (1895) 1 Ch. 408. As to 

priority as between mortgagees and holder.s of liens for ; ' 

matters within .sect. 34 of that Act, see The Heather Bell, 

10 
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(1901) P. 272. As to the effect of transferring to a company 
a ship which is subject to a charging order for costs, see 
The Birnam Wood, (1907) P. 1. And as to conflicting 
equities see Burgis v. Constantine, (1908) 2 K. B. 484, and 
Barclay v. Poole, (1907) 2 Ch. 284. 

(12) As to registraliou of a.s.signnients of patents: See the Patents 

and Designs Act. 1919 (9 & 10 Geo. 5, c. 80), s. 16, as 
amended by 22 & 2.8 Geo. .I, e. 32, Sched. Regi.stration of 
an assignment doe.s not give priority to the assignee if at 
the time of the ])urchiise the ]nireha,spr was informed of the 
])rior equity. New Ixion Tyre, die. Co. v. Spilsbury, (1898) 
2 Ch. 484. 

(13) As to choses in action (not including .shares in incorporated 

compaiue.s or mortgage debts charged on a legal e.state in 
land) {Taylor v. London- and County Banking Co., supra; 
Hopkins V. Hemsumth, (1898) 2 Ch. 347), the ordinary rule 
I'stahlished m Dearie v. Hall, 3 Russ. 1, applies; and, 
iH'cordingly, where debentures or debenture stock are 
.'ecured on any choses in action, e.g., book debts, contracts, 
honds, jKiheies, &c,. the holders may, if notice of the 
.security is not at once given to the debtor or trustee, be 
de))rived of their priority by some other inctimbranccr or 
jiureliaser who gives the neces.sary notice of his incumbrance, 
and so takc.s posf5es.sion, unless such per.son, when he 
advanced his money, had notice of the charge created by the 
debentures or debenture stock. The rule hs applicable to 
all cho.ses in action as distingui.shed from choses in posse.ssion 
(save where, as in the case of .shares in a company under 
tlie Companies Acts, the rule is, in effect, excluded by 
statute). Colonial Bank v. Whinney, 11 App. Cas. 426. 
The rule is not confined to debts, much less to debts 
])i'csently payable. On the contrary, it ha.s been held to apply 
to current policies of assurance {Thompson v. Spiers, 13 Sim. 
469; Be Lake, Ex parte Cavendish, (1903) 1 K. B. 151), 
and to shares in an unincorporated joint .stock company 
[Martin v. Sedgwiok, 9 Beav. 333), and to interests in 
a trust fund, absolute or contingent. Phillips’ Trusts, 
(1903) 1 Ch. 183. Further, “ the rule in Dearie v. Hall is 
independent of any consideration of the conduct of the 
competing assignees, where the a.ssigncc, second in date, has 
no notice of the earlier a.s.signment. Priority in such case 
depend, s simph’ and solely on juiority of notice.” Per Lord 
Macnaghten, Ward v. Duncombe, (1893) A, C. 390; Re 
Wasdak, Brittin v. Partridge, (1899) 1 Ch. 163; MarcharU 
V. Morton, (1901) 2 K. B. 829. And see Porter v. Moore, 
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(1904) 2 Ch. 367; In re Dallas, ib. 385. But as between 
the assignor and the assignee notice is not essential. 

William Brandt’s Sons Co. v. Dunlop, (1905) A. C. 454. 

The rule in Dearie v. Hall ha.s been extended to equitable 
interests in land by sect. 137 of the Law of Property Act, 

1925. 

(14) A.S to uncalled capital: This i.s no doubt a chose in action, Unoallod 

for the shareholders are under a .statutory liability, in the 
nature of a covenant, to pay the uncalled capital when 
required, (Sect. 20.) Subject to the effect of registration, 
such a liability is within the rule in Dearie v. Hall, ubi supra, and 
debenture and debenture stockholders who take even a 
S])ecific charge on uncalled capital, may, if notice thereof 
be not given to the .shareholders, find themselves postponed 
to some subsequent mortgagee who takes a charge without 
notice of the debenture charge, and gives notice of his charge 
before the di'benturo charge is notified. A charge on uncalled 
capital has, however, since the Act of 1900 (s. 14). required 
registration, and must now be registered under sect. 79. As 
to the effect of registration underthis section see p. 186, infra. 

It ha,s been held that if the delienture holders’ security was 
entered in the company's register of mortgages under sect. 88 
of the Act of 1929, or the corresponding .sections of earlier 
Acts, such regi.stration will not protect them by giving to 
sub.sequent mortgagees constructive notice of their cliarge. 

The register of mortgages under seet. 88 of the Act is not a 
public register. Wright v. Horton, 12 App. Cas, 371. 

(15) As to shares in registered companies: — The legal title, thereto Shares. 

secures priority in the absence of notice of prior equitable 
rights, and such legal title is obtainabh' by rcgi.stration, or 
its equivalent. Boots v. WiUiamsoH, 38 Ch. D. 485; Nanney 
V. Morgan, 37 Ch. D. 346; Moore v. North Western Banl, 

(1891) 2 Ch. 599; Ireland v. Hart, (1902) 1 Ch. 522. 

The articles of a registered company usually contain provi.sions 
protecting it from being affected by notice of equitable right. s 
affecting its shares. See Part I., j). 601, el seq.; but notice to a 
company of an equitable right to shares is not altogether 
ineffective, and may serve to prevent the acquisition of a legal 
title in derogation of the rights of the person who gave the 
notice. See Bools v. Williamson, supra; Bradford Banking 
Co. v. Briggs, 12 App. Cas. 29, supra, p. 23. 

(16) As to negotiable securities, see supra, p. 30, and London Negotiable 

Joint Stock Bank v. Simmons, (1892) A. C. 201, and ^ ^ ' 
Venables v. Baring Bros. Co., (1892) 3 Ch. 527; Bentinck 

10 ( 2 ) 
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V. London Joint Stock Bank, (189.3) 2 Cii. 120; Beohuanaland 
Exploration Co. v. London Trading Bank, (1898) 2 Q. B. 658. 
In tte case of negotiable instruments, the delivery for value 
of the instrument confers a good title, unless the person 
to whom it is delivered is guilty of fraud. Negligence alone 
will not invalidate the title of the holder; but it may be 
evidence of fraud. Jones v. Gordon, 2 A. C., at pp. 628, 629. 

(17) A.s a general rule, debentures and debenture stock charged 

on property rank after a vendor s lien for unpaid purchase- 
money thereof {Re Connolly Bros., (1912) 2 Oh. 25; 
Wilson V. Kdhnd. (1910) 2 Ch. 306); though, where the 
debenture holder has the benefit of a legal estate without 
notice, thi."^ would not be the case. Kettlewell v. Watson, 21 
Ch. D. 685; 26 Ch. D. .501. The doctrines as to the vendor’s 
lien are applicable not only to land, but also to personal 
[iroperfy, when the vendor has not parted with possession. 
As to vendor’s lie.n on chattels, .see Chase v. Westmore, 5 M. & 8. 
180. 

(18) As to a lu pendens, persons dealing with the comjtany are 

Itrosumed to have notice of any claim as against land duly 
registered as a Us pendens or as a pending action under 
the Land Charges Act, 1925. Bvdl v. Hutchens, 32 Beav. 
615; Pratt v. Bull, 1 D. J, & S. 141; 4 Giff. 117. But 
the registration of an action as a Us pendens does not 
affect personal property, e.g., book debts. Wigram v. 
Duc.kky, (1894) 3 Ch. 48.1 

(19) Before 1920 the rule in Hopkinson v, RoU, 3 De G. & J. 177; 

9 H. L. Cas .514, applied, and accordingly after the creation 
of debentures or debenture stock, and notice thereof to a 
prior incumbrancer {e.g., a banker), he could not make 
lurther advances upon the footing that they were to rank in 
juiority to debentures or debenture stock, even though he 
had contracted to make such advances. West v. Williams, 
(1899) 1 Ch. 132; Union Bank of Scotland v. National 
Bank of Scotland, 12 App. Cas. 53. See, however, (20) 
below, and sect. 94 of the Law of Property Act, 1926, 
which gives a prior mortgagee a right to make further 
advances to rank in priority to subsequent mortgages where 
the mortgage irapose.s an obligation on him to make such 
further advances. 

(20) The rule in Claytons case, 1 Meriv. 572; Tudor’s L. C. Merc. 

1, must be borne in mind, and accordingly, if debentures 
are issued subject to a prior incumbrance in favour of a 
banker or other creditor with whom there is an account 
current {The Mecca. (1897) A. C. 286) all payments made 
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to the bank after notice of the debentures or debenture 
stock, will go in satisfaction of the balance due when the 
notice was given, and all subsequent advances will rank 
after the debentures or debenture stock {Deeky v. Lloyds Bank 
(1912) A. C. 756); but this may be avoided by special 
arrangement between the company and the banker. The 
rule in Claytons case. 1 Mer. 572, is not a rule of law but 
only a presumption of fact, and it is not to be applied for the 
purpose of giving a mortgagee a priority never intended by 
the parties. British Red Cross Fund, W. N. (1914) 337. 
Registration of the debentures does not in itself amount to 
notice as against a prior incumbrancer where the prior 
mortgage was made expressly for securing a current account 
or other further advances. Law of Property Act, 1925, 
s. 94 (2). 

(21) Debentures and debenture stock secured whether by legal 

or equitable charge may be postponed to any estates or 
interests created subsequently thereto in accordance with 
the terms of the securities given for such debentures or 
debenture stock; for instance, if the security in favour of the 
debentures or debenture stock is a floating charge, that, as 
appears above, does not prevent the company creating any 
prior mortgage or charge, although it is at liberty to make 
the charge a subsequent one (Robert Stephenson 6s Co., 
107 L. T. 33; and, even where there is a specific 
mortgage to secure the debentures or debenture .stock, 
it is not uncommon to find express provision in the securities 
empowering the company or the trustees to create prior 
securities to a limited extent. And see Ind, Coope efe Co., 
(1911) 2 Ch. 223. 

(22) Debentures and debenture stock secured by charge or mortgage 

to trustees rank after the lien which the trustees have 
for all expenses and liabilities in relation to the trust (Re 
Piccadilly Hotel, (191 1 ) 2 Ch. 534), and after all moneys properly 
advanced or raised by any receiver in an action for enforcing 
the securities (Greenwood v. Algesiras (Gibraltar) Co., 
(1894) 2 Ch. 205), and after the receiver’s and manager's 
right to indemnity. Strapp v. Btdl, Sons & Co., (1895) 2 
Ch. 1, as explained in Glasdir Copper Mines, Ltd., (1906) 
1 Ch. 365; and see British Power, dec., Co., (1906) 1 Ch. 
497, and Re Boynton, Ltd., (1910) 1 Ch. 519. 

(23) Debentures and debenture stock rank before any expenditure, 

however beneficial, by the company or its liquidator or by 
any second mortgagee on the trust premises where such 
expenditure is made otherwise than by agreement with the 
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debenture holders. Fakke v. Scottish Imperial Insurance 
Co., 34 Ch. D. 234; Landowners, &c. v. Ashford, 16 Ch. D. 
411; Regent’s Canal Co., 3 Ch. D. 411. 

(24) Where there is a trust deed to secure debentures the company’s 

solicitor very commonly acts for the trustees as well as for 
the company, and in such a case the solicitor is to be taken 
primd facie to waive his lien on any deeds in his possession 
relating to the mortgaged property, unless it is expressly 
reserved. Re Sndl, 6 Ch. D. 105; Re Mason A Taglor, 
W. N. (1878) 245; Re Dee Estates, Ltd., (1911) 2 Ch. 85. 

(25) Where a compaiiv i.s.sues a series of debentures or debenture 

stock charging ])roj)erty, it cannot issue further debentures 
or stock ranking pari passu therewith, or in priority thereto, 
unless otherwise provided in .such first-mentioned securities 
expressly or by implication (Tasker dt Sons, Ltd., (1905) 2 
Ch. 587), or unless allowed by .sect. 75 of the Act. Supra, 
p. 140. Where a company issues more than one series of 
debent ures, and each series i.s expressed to rank pari passu, 
inter se, the earlier series primd facie ranks before the later 
serie.s. James v. Boythorpe Co., W. N. (1890) 28. 

(26) The issue of debentures or debenture stock does not deprive 

the landlord of his right to distrain for rent. He can distrain 
even after the appointment of a receiver in a debenture 
holders’ action becomes effective. Re Roundwood Colliery 
Co., (1897) 1 Ch. 373. If after the appointment of a receiver 
takes effect the landlord desires to di.strain, he must apply for 
leave so to do, for the Court is then in possession of the property 
by its officer (.sec Chap. LXXXII.), and, if the company is not 
iu liciuidatiou, the Court should as a general rule give leave. 
But if (he company is being wound up by the Court or under 
sujK'Tvi.sion, .sect. 174 of the Act applies and invalidates 
a distress on the goods of the. company made without leave 
of the Court, and the Court will not grant leave to distrain 
for rent accrued before the winding-up. Oak Pits Colliery 
Co., 21 Ch. D. 322. Nevertheless, a landlord will not be 
restrained from distraining on goods charged by the 
debentures or debenture stock where the company’s equity 
of redemption therein is worthless, for in such a case the 
property is not the property of the company, and therefore 
the distress is not a proceeding against the “ estate or effects 
of the company ” within sect. 174. Re New City Constitutional 
Club, 34 Ch. D. 646; Harpur’s Cycle Fillings Co., (1900) 
2 Ch. 731. And there is nothing to prevent a landlord from 
applying in a debenture action or winding-up for liberty to 
re-entei, if arrears of rent are not paid. General Share and 
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Trust Co, V. Wetley Brick, &c. Co., 20 Ch. D. 260. Where 
the security is by way of sub-demise, and the receiver has 
sold goods, he will not be ordered to pay the rent out of 
the proceeds. Hand v. Blow, (1901) 2 Ch. 721. 

(27) As to rates, see the overseer’s power of distress conferred by Kates. 

the Poor Relief Act, 1601 (43 Eliz. c. 2), s. 2, and by the 
Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), 
s. Ifil ; and see Rating and Valuation Act, 1925 (15 & 16 Geo. 5, 
c. 90). This power is exercisable .so long as the company’s 
posses.sion remains unchanged, and an order appointing a 
receiver without a direction to give pos.ses.siou does not 
change the pos.session. Marriage, Neave & Co., (1896) 2 
Ch. 663. But where the receiver takc.s possession under 
due aiitliority from the Court, or his appointor, the possession 
IS etfectually changed. Richards v. Overseers of Kidderminster, 

(1896) 2 Ch. 212. When a receiver appointed by the 
Court is in posses.sion, leave to distrain must be obtained. 

See the cases above, and Chap. LXXXII. As to priority 
given to rates under sect. 264 of the Act of 1929, see infra, 

Chap. LXVI. 

(28) Payment of sums due for electric light supply may sometime.s Electric light. 

be enforced indirectly by cutting off the supply until the 
receiver has entered into a new contract. Husey v. London 
Electric Supply Corpn., (1902) 1 Ch. 411. 

(29) Where two series are issued on the same day, it is a question Concurrent 

of intention whether they are all to rank pari passu, or one 
after the other; and if it appears from the terms of issue or 
the circumstances that the one series is intended to rank 
after the other, even though it was in point of fact issued 
before the other, that intention must have effect. Garlside v. 

Silkstone Co., 21 Ch. D. 762. 

Where a company issued part of a specified series and 
then issued a new series, and subsequently issued further 
debentures of the first series, it was held that the intention 
was that the second series should tank after the whole of the 
first series whenever issued; and effect was given to such 
intention accordingly. Lister v. Henry Lister & Son, 41 
W. R. 330. This case cannot, however, be relied on as an 
authority, as the facts originally agreed on were subsequently 
re-stated. 

Sometimes a pari passu clause is modified, so that the 
company may have power to issue further debentures ranking 
pari passu with the original issue, in which ca.se it i.s commonly 
provided that all the debentures already issued by the 
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company, and all those of the present issue, shall rank 
pari passu in point of charge. 

(30) When a company issues a series of debentures charging its 

property and undertaking, and then acquires further property 
which it mortgages subject to the first debentures, the second 
mortgagee ranks after the debentures. Robert Stp.phenson de 
Co., Poole V. Same, 107 L. T. 33. 

(31) Where a company has agreed for value to i.ssue debentures or 

debenture stock secured on its property, or any .specified 
part thereof, the persons entitled under such agreement 
to the is.sue thereof are, in point- of security, in the same 
position as if the debentures or debenture stock had been 
issued in the manner agreed u])on (subject to the requirements 
of registration under .sects. 79 — 91). Queensland, &c. Co., 
(1894) 2 Cb. 181; Pegge v. Neath mid District Tramway 
Co., (1898) 1 Oh. 183; Simultaneous Colour Printing Syndicate 
V. Fowerakcr, (1901) 1 K. B. 771. But this mu,st be an 
agi'ccmcnt to give a present charge, not future or contingent. 
Re Greyory Love rf: Co., (1916) 1 Ch. 203. 

(32) Irregularly issued debentures may be good as agieiimcnts to 

issue debentures, and registration of the series is sufficient 
protection. Re Fireproof Doors, Ltd., (1916) 2 Ob. 142. 

Notice, as affecting priorities, may either be actual or constructive: 

A. — Actual notice means, in its narrow sense, notice brought 
to the actual personal knowledge of the party; but it is sometimes 
used in a wider sense, so as to include some kinds of constructive 
notice, such as the notice imputed to a principal of what is brought 
to the actual notice of his agent. “ It has been held over and over 
again that notice to a solicitor of a transaction, and about a matter 
as to which it is part of his duty to inform himself, is actml notice 
to the client.” Per Lord Hatherley, L. C., Rolland v. Hwrt, 6 Ch. 
678, 681. See, however, Blackburn v. Vigors, 12 App. Cas. 531, 543, 
where such notice was referred to as constructive notice. The 
registration of any instrument or matter under the Land Charges 
Act, 1925, is declared by statute to be ‘'actual" notice. Law of 
Property Act, 1925, s. 198. 

®‘"“Conslructive notice means notice which, though it does not in 
fact reach the jiarty in question, is, in a Court of law or equity, imputed 
to that party— 

(1) Thus, if a person employs an 
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agent in any particular 
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Trfln.saction, notice to the a^fcnt is treated in point of law as 
notice to the principal. 

(a) Notice to a solicitor or broker is notice to the principal. 

EoUand v. Hart, 6 Ch. 681 ; Boursot v. Savage, 
2 Eq. 134, supra; but it must be notice reaching the 
solicitor or broker in respect of the transaction in 
question: Blackhvru v. I’lpors, 12 App. Cas. 531. The 
rule is based on a pre.sumption of communication, 
and accordingly does not apply where the agent is 
guilty of fraud, for there the presumption is the 
other way, that the agent will not communicate the 
fact to his principal. Cave v. Cave, 16 Ch. D. 639; 
Kennedy v. Green, 3 M. & K. 699; Re European 
Bank, 5 Ch. 358. " It must be made out that 
distinct fraud was intended in the very transaction, 
so as to make it necessary for the solicitor to conceal 
the facts from his client in order to defraud him.” 
Rolland v. Hart, 6 Ch. at p. 682. And see Jacobs 
V. Morris, (1902) 1 Ch. 816; Hampshire Land Co., 
(1896) 2 Ch. 743; Fenwick, Stobart & Co. (Secretary), 
(1902) 1 Ch. 507; Re David Payne (9 Co., (1904) 
2 Ch. 608; The birnam Wood, (19tt7) P. 1. 

(b) Notice to the directors of a company, or even to a 
clerk in the office, if he is in charge of the particular 
transaction (Truman's case, (1894) 3 Ch. 272), may be 
notice to the company. But knowledge of a fact by 
a .single director is not necessarily notice to t he company. 
Hampshire Land Co., supra ; David Payne & Co., 
supra; Marseilles, <tc. Co., L. E. 7 Ch. 161 ; and a 
company is not to be taken to have notice of all its 
secretary knows, e.g., of matters communicated to 
him as secretary of another company, where he is 
under no duty to pass the knowledge on. Fenwick, 
Stobart <& Co., Deep Sea Fishery's Claim, (1902) 
1 Ch. 507 ; Lagunas Nitrate Co. v. Lagunas Syndicate, 
(1899) 2 Ch. 392; Re David Payne d Co., Young 
V. David Payne tfc Co., (1904) 2 Ch. 608. 

Where a person has notice of a fact which in common prudence 
should have led him to make further inquiries, e.g.: 

(a) Notice to a person that the property was encumbered, 
fixes him with eonstructive notice of facts and 
instruments, to a knowledge of which he would have 
been led by further inquiry. Jones v. Smith, 1 Ha. 43, 
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at p. 55; Ware v. Lrrd Egmont, 4 D. M. & G. 460; 
Heviill V. Loosemort, 9 Hare, 449; Montefiore v. 
Brown, 7 H. L. C. 262; A. W. Hall d- Co., 37 Ch. D. 
712; HurU v. Luck, (1902) 1 Ch. 428. Notice ol 
tenancy. Compare Rainford v. James Keith, (4c. 
Co., (1905) 2 Ch. 147. 

(b) Notice of an instrument ailecting the title is notice 
of any other instrument which would be discovered 
by an examination thereof. Coppen v. Fernyhough, 
2 Grown, C. C. 291. But notice of a deed that may, 
but does not necessarily, affect the title, i.s not notice 
of the contents thereof if the party sought to be 
affected with notice is told that the deed does not 
affect the title. English a>i,d Scottish, dc. Co. v. 
Brunion, (1892) 2 Q. H. I, 7(»i): or if he had no reason 
to sujipo.sc that the deed did affect the title. Valletort 
Saiiilarg Steam Laundry Co., (1903) 2 Ch. 654. 

(c) Where a party wilfully shuts his eyes and abstains 
frotii tnaking inquiry, notice of what he would have 
a.Hcertained, if the inquiry had been made, is imputed 
to him Jones v. Smith, 1 Hare, 55; Ware v. Lord 
Egmont, 1 De G. M. k G. 460, 473. 

(d) Where a [M'rson kuow,s that he is dealing with a 
coinpuny under the Companies Acts, he is taken to 
hav(' con.structivc notice of the contents of the 
conipaiiv’s memorandum and articles of association, 
and all sjiecial resolutions duly filed. Peel’s case, 
2 Ch. 674 ; Royal British Bank v. Turquand, 6 El. & B1 
327; Mahoney v. East Holyford Co., L. R. 7 H. L. 
869, 893. .And it may be that he is to be taken to 
have constructive notice of the registered particulars 
oi all mortgages and charges registered under sect. 79 
of the Act, for they, too, are open to public inspection, 
but, semble, not of the contents of the instruments 
beyond such i'egi.stered particulars. See p. 70, supra. 

(e) Con.structivc notice may also arise by record, e.g., a 
public Act of Parliament 

Sect. 199 of the Law of Property Act, 1925 (replacing sect. 3 of the 
Conveyancing Act, 1882), must also be borne in mind. It runs thus: — 


Restrictions 
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structive 
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199 . (1) A purchaser shall not be prejudicially affected by notice of — 

(i) any instrument or matter capable of registration under the provisions 
of the Land Charges Act, 1925, or any enactment which it replaces. 



PRIORITIES. 


156 


which ie void or not enforceable as against him under that Act or 
enactment, by reason of the non-registration thereof; 

(li) any other instrument or matter or any fact or thing unless — 

(a) it is within his own knowledge, or would have come to his 
knowledge if such inquiries and inspections had been made as ought 
reasonably to have been made by him; or 

(b) in the same transaction with respect to which a question of 
notice to the purchaser arises, it has come to the knowledge of his 
counsel, as such, or of his solicitor or other agent, as such, or would 
have come to the knowledge of his solicitor or other agent, as such, 
if such inquiries and inspections had been made as ought reasonably 
to have been made by the solicitor or other agent. 

(:J) Paragraph (ii) of the last sub-section shall not exempt a purchaser from 
any liability under, or any obligation to perform or observe, any covenant, 
condition, provision, or restriction contained in any instrument under which his 
title is derived, mediately or immediately; and such liability or obbgation may 
be enforced in the same manner and to the same extent as if that paragraph had 
not been enacted. 

(it) A purchaser shall not by reason of anything in this section be affected by 
notice in any case where he would not have been so affected if this section had 
nut Ix-cn enacted. 

(4) This section applies to purchases made either before or after the 
commencement of this Act. 

For the purposes of this section, “ purchaser ” means a purchaser 
m good faith for valuable consideration and includes a lessee, mortgagee 
or other person who for valuable consideration acquires an interest 
in property; and in reference to a legal estate includes a chargee 
iiy way of legal mortgage; and where the context so requires 
“ fiurchaser ” includes an intending purchaser; “ purchase ” has a 
meaning corresponding with that of “purchaser”; and “valuable 
Consideration ” includes marriage but does not include a nominal 
consideration in money. 
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CHAPTER XIX. 

VOM ER TO MAJORITIES OK DEBENTURE AND 
DEBENTURE STOCK HOLDERS. 


It i.*; now a common jiractice, in the case of debeuturcs and debenture 
stock, to give power to a Kpecificd majority of the holders thereof 
to sanction certain modifications of the rights of the holders as a 
body. This power i.s usually made cx(‘r(ti.sable by resolution passed 
(It a meeting of the holders, but sometimes it is provided that if a 
]irovi.sional agreement fur modification, made on behalf of all, is 
sanctioned in writing by a spedfied majority, it shall bind all. 

The objc'ot of conferring this power on the majority is to protect 
it against imroasonable conduct on the part of the minority, and to 
jirevont a deadlock and defeat of a beneficial arrangement because 
uuanimity cannot he obtained. Unless the majority is thus enabled, 
in special circumstances, to determine what is to be done on behalf 
ol the whole body, the minority, however small, is placed in a position 
10 dictate to the majority, and the interests of the whole of the 
majority may be imjierilled by the ignorance, perverseness, fraud, or 
lupidity of an insignificant minority, or by the delay which would 
result if it wen necessary to obtain the consent of every debenture 
or .stockholder. 


For example, the time for payment of debentures or uvuvm.u.. 
stock may be approaching, and it may be desirable to give further 
me, or t e rate of interest may be too high, and it may be necessary 
to reduce it temporarily, or it may be expedient to allow the 
company to raise further funds ranking in priority to the debentures 
or ebenture stock, or jmn passu with it. In special emergencies 
It may even be necessary to cancel arrears of interest, or to suspend 
a jnkmg fund for redemption of the securities, or procure the security 
ders to take shares in satisfaction of their securities, or concur 

coll! undertaking to' a new 

hares of that company m satisfaction of their debentures or debenture 
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If special powers for enabling a large majority of security holders 
to make any such modifications as these have not been conferred by 
the contract, such modifications cannot be carried out as against any 
holder who objects. He may insist on strict adherence to the original 
l)ar<;ain, and may thus injure or imperil the interests of those who 
tiiiA-e a largely preponderating interest. 

Having had some experience of the dangers to which majorities 
were exposed, the writer, in drafting in 1879 a trust deed to secure 
till' debentures of the New Zealand Agricultural Co., Ltd., inserted 
ri.iuses intended to avert these dangers, and in the second edition 
of this work (published in 1881) the writer made these clauses 
public. 

Majority provisions have since been adopted in thousands of cases 
,iu(l their validity and usefulness are generally acknowledged. 

Thus, trustees who hold securities of a company may now concur 
in any scheme or arrangement for release or modification of rights. 
Trustee Act, 1925, s. 10 (3). 

Till' Court has in many cases approved the insertion of majority 
provisions in deeds settled pursuant to schemes of arrangement and 
oiherwise. It is believed that the first case in which the validity 
oi such provisions came into question was Tod v. New Zealand 
Agricultural Co., decided in June, 1886. In that case it appeared 
that the company had issued debentures for upwards of 500,0001. 
payable at different times, but all ranking jmri passu in point of 
charge. The trust deed for securing the debentures contained majority 
clauses as above mentioned. In 1885 a meeting of the debenture 
holders was held, at which it was resolved that the time for payment 
of all the outstanding debentures should be extended for five years, 
and that in the meantime each of the debentures should continue 
to carry interest at the existing rate. The plaintiff’s debonture.s 
•shortly afterwards fell due and he sued for the amount, alleging that 
tlic resolution, s were not effective. A special case was stated in the 
action, and, at the hearing thereof, it was held by the Queen’s Bench 
Division that the resolution was binding, and accordingly the action 
was dismissed. 

Shortly afterwards, the operation of majority clauses was in 
question before Chitty, J., in Dominion of Canada, &c. Go., 55 L. T. 
317. The company had issued debentures secured by a trust deed 
which contained majority provisions, and enabled a meeting, by the 
specified majority, to assent to any modifications of the deed. In 
the year 1884 it became necessary to raise further fund.s for the 
purposes of the company, and it was impossible to rai.se the same 
e.xcept by mean.s of a charge or security to take priority over the 
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debentures. Accordingly, a provisional agreement was, in 1884, made 
between H., purporting to act on behalf of the holders of the, debentures, 
and the company, whereby the company was empowered to create 
such prior charge. That agreement was snhniitted to a meeting of 
the debenture holders, and sanctioned by the requisite majority. 
The prior charge was subsequently created and made a security for 
the issue of certain rent-charge securities. In 1886 the company 
went into liquidation. A .scheme of arrangement between the 
rent-charge holders and the debenture, holders and the company 
having been proposed, the question whether tlie creation of the prior 
charge was valid arose. Chitty, .1., held that it was valid. “ The 
material words,” .said his lordship, “ are ‘ as.'-ent to any modification.’ 
Now, the modification fhul was assented to by tlie resolutions, earned 
by the requisite majority, was a modification which let in, in priority 
to the debentures, persons who were willing to subscribe money for 
which they were to receive the security of the rcnt-chargc. I think 
that such a resolution was authorized by the deed, because one of 
the difhetdties that there always are in dealing with matters of this 
kind when the company gets into diftieulty and when more money 
is required, is to deal with the debenture holders as a class.” 

The next ri'pre.sentative ease is FolUt v. Eddystoie Granite Qmrries, 
(1892) 3 Oh. 7.0, In that e:i.sp the company had issued debentures 
secured by a tru.sf deed containing majority clausp.s giving a meeting 
'■ power to a.s.seiit to any modification of the jirovisions coutaiued in 
these pre.M'iil.s which .shall lie propo.sed by the comjiany.” The company 
liin'ing got into diffienlties, a resolution wa.s passed authorizing the 
creation of a prior mortgage, and Stirling, J., held the re, solution 
effective, following the decision of Chitty, .T., above referred to. 

In Mernintik Inventnient, dc. Co. v. Inlenmtional Co. of Mexico, 
(1811)) 1 ('ll 484, II., the defendunt.s, an American company, had 
issued debentures .secured by a tru.st deed containing majority 
provisions. The defendants had .sold their undertaking to an English 
eomfiaiiy, mid a resolution Lad been passed at a meeting of the 
delipiitiirc holders for the exchange of the debentures for preference 
shares in the new eimipany. The debenture.s gai e power to a meeting 
of debenture holders to release the mortgaged premises or to .sanction 
Hiiv modification or compromise of the rights of the debenture holders. 

There was no evidence that there wa.s any difficulty in enforcing 
the rights of the debenture holders, or of any special circumstances 
to justify the scheme. The plaintiff brought an action to impeach 
the re.so!utiou, and it was held by the Court of Appeal to be invalid, 
on the ground that it was not a modification of rights, but an 
extinction thereof, and that it was not a compromise, as there was no 
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dispute or difficulty. Lindley, L. J., considered that the resolution 
(lid not, in the circiim.stances, fall within the wording of the clausesi 

The ‘ power to release the mortgaged premises ’ does not,” said 
Ills lord.ship, '■ include a power to release the defendant company. 
The power to modify the rights of the debenture holders against the 
eiiin]ian,v does not include a power to relinquish all their rights. 
A power to compromise their rights presupposes some dispute about 
rhem, or difficulties in enforcing them, and does not include a power 
1 o exchange their debentures for shares in another company where 
(here is no such dispute or difficulty ” (p. 489). 

Suhse(|ueutly, however, this very case M’as re-opened in Mercantile, 
(ir Co V, Nn’er Plate, dc. Co., (1894) 1 Ch. 578, and it being 
proved that there was, when the resolution was passed, a difficulty 
in enforcing in Mexico the rights of the debenture holders, it was 
field I'V Rouier. J., that the resolution was efiective. “ What- I have 
to eoiisider,'’ said the learned judge (p. 596), “ is not whether, if the 
delu nture holders did not accept the re,solution, they would altogether 
lo-o ihfdr security or all chance of being paid; but whether there 
vM'tv mil difficulties in the way of enforeing their rights of so substantial 
1 I'liiiraeter that the majority of the debenture holders might bond 
tide come to the conclusion that it was desirable, in face of those 
litficulties, to compromise those rights on the terms of the resolution; 

anil, on the facts established before me, 1 think there were such 

'dlhciilries." In deciding that a difficulty brought the power to 

f'l'iiiprumisc into play, Romcr, J., was assisted by the decision of the 
Ciiuit of Appeal in Sneath v. Valley Gold, Ltd., (1893) 1 Cli. 477. 

There the debenture trust deed contained similar provisions. The 
Cdtiiiiany had got into difficulties, and a scheme proposed for the 
ir.insfer of the undertaking to a new company, the debenture holders 
’o receive paid-up shares in satisfaction of their debentures, was approved 
I’V a lesoliition of the debenture holders. It w'as held by the Court 
of .4p[ieal that the resolution was valid on the ground that there was 
■1 difficulty, and that this brought into operation the power to 

f'l'inpromise. ” Here,” said Lindley, L. J. (p. 494), “ it is true that 
’hei'e i.s no pending litigation, but that is not necessary; all that is 
reijuired i.s a difficulty which cannot be got over without some, 
arrangement.” And Kay, L. J., said; “ The clause does not say that 
the meeting is to have power to coinjiromise litigation, or to compromi.se 
'b.sputes, but to comjirise rights.'' See also Finlay v. Mexican 
Invmmnt Co., (1897) 1 Q. B. 517, and Walker v. Elmore’s German 
Metal Co., 85 L. T. 767. 

I» Cox, Moore v. Peruvian Corpn., Ltd., (1908) 1 Ch. 604, the 
company had issued in 1890, 3,700,0007. out of a total issue of 6,000,0007. 
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fiiBt mortgage debentures, and by them the company purported to 
create a floating charge on all its property. The company proposed 
to issue further debentures to be .secured by a specific mortgage to 
trustees of certain assets, or in the alternative to issue further 
debentures, part of the authorized 6,000,(XX)1., and to create in favour 
of trustees for them a specific security on certain assets. The debentures 
contained provisions enabling a majority to a.ssent to alterations, 
and a re.solution wa.^ passed ajiproving of the creation of the further 
securities. It was held that the resolutions were valid and that there 
was no reason why the company .should not carry out the proposals. 

In re Joseph Stocks & Co.. Ltd . Willey v. Stocks, 26 T. L. R. 
41 (1909). In (hat case there was a trust deed with the ordinary 
provisions for modifying and compromising the rights of the 
stockholders, and an extraordinary resolution was passed by the 
stockholder.s for the conversion of their 4 per cent, mortgage debenture 
stock redeemable at par in 1907 into 4^ irredeemable debenture .stock, 
and it wa.s held by Eve, J., that the resolution wa.s a modification of 
the rights of the debenture stockholders and that it was competent 
for the majority to make such modification, and that the resolution 
was, that the dehertiire .slock which was by the trust deed to be paid 
off on 1st Ocloher, 1907, wa.--^ to be replaced by stock which was not 
so liable. 

In Northern Assurance Co., Ltd. v. Farnhain United Breweries, Ltd., 
(1912) 2 Ch. 125, the company had issued iir.st mortgage debentures 
rodeemal-ilc in 1909 (subsequently postponed to 1919), The condition, s 
of the trust deed provided that the debenture holders should have 
power exercisable bv extraordinary resolution to sanction any 
modification or compromise of the rights of the debenture holders 
against the company or its property, and to assent to any modification 
of the trii.sl deed recommended by the trustees. At the meeting of 
the (lelientiire lioldens, after due notice, an extraordinary resolution 
was duly passed approving of certain alterations in the trust deed 
recommended by the trustees, the chief effect of which was to convert 
the debentures into irredeemable debentures, to authorize the provision 
by the company of a .sinking fund for the redemption of the debenture.s 
by jnirchasc as the trustees should think tit, and to extend the power.s 
of the trustees in various directions. A minority objected. Held 
that there was no implied condition in the trust deed that the power.s 
of the debenture holders should be exercised only in the event of some 
serious cecasion arising, that the effect of the resolution was a 
moclilieatioii of the rights of the debenture holders, that there waa no 
reason to (ear that any inequality or unfairness could be caused thereby, 
and that the resolution was accordingly valid and binding upon the 
luiuoniy. .Tiivee, J. 
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Shaw V. Royce, Lid., (1911) 1 Ch. 138. In this case the company Shawv. 
had issued debentures secured by trust deed, and guaranteed by 
the Law Guarantee, &c. Society, Ltd., which was to be trustee for 
the debentures. By the deed a sinking fund for the redemption of V third 
the debentures was to be established, and the company was to pay y^Ud )*'*''* 
to the society an annual premium at the rate of 10s. per cent, 
on the amount of the outstanding debentures. A general meeting 
of the debenture holders was to have power by extraordinary 
resolution to assent to any arrangement or compromise proposed 
to be made between the company and the debenture holders, 
provided that it was one which the Court would have jurisdiction to 
sanction under the Joint Stock Companies Arrangement Act, 1870, 
or any statutory modification thereof if the company were being 
wound up, and the requisite majority at a meeting of the debenture 
holders summoned pursuant to that Act had agreed thereto. In 1909 
the company was placed in liquidation, and a supervision order made. 

At meetings duly convened in March, 1910, resolutions were passed 
by the requisite majority of the debenture holders releasing the 
society from the guarantee, increasing the interest on the debenture 
debt, and appointing new trustees of the deed and discontinuing the 
sinking fund. Held that the guarantee was in the nature of a policy 
of insurance as well as a contract of suretyship, and was not destroyed 
by the disappearance of the debt; that the resolutions were an 
arrangement or compromise between the company and the debenture 
liolder.s which the debenture holders could pass and the Court could 
sanction, although the position of the third party was thereby affected, 
and that the whole scheme of the resolutions was valid and binding 
on the plaintiff. 

GoodfeUow v. Nelson Line (Liverpool), Lid., (1912) 2 Ch. 324. In Qoodfellow v. 
thi.s case the defendant company had issued, in 1907, a series of 
debentures which were guaranteed in part by the Law Guarantee ofnon- 
Trust and Accident Company, Ltd., and were secured by a trust guaranteed 
deed of which that society and the British Steamship Investment iield^vahdj 
Trust were trustees. Under the trust deed a large sum of money 
would become payable by the defendant company to the Trust 
Company in respect of their guarantee, unless the debentures were 
paid off by a certain date, which the company had no intention of 
doing. Subsequently the defendant company offered the debenture 
holders, in lieu of the existing guaranteed debentures, non-guaranteed 
debentures bearing a higher rate of interest, and in order to obtain 
tfie consent of the trustees to the scheme the defendant company 
added certain provisions by which the payments to be made to 

c Trust Company in respect of the guarantee would remain 
unaffected by the scheme. The scheme was only carried by the 
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requisite majority through the Trust Company voting in favour of 
it, and it was held that where a scheme openly' provides for the 
separate treatment of persons with special interest there can be no 
question of bribery, and further, that equity did not preclude a 
debenture holder voting for or against the scheme containing special 
provisions for special interest merely because he is interested therein, 
and therefore that the resolutions were valid. 

But where a special personal advantage was promised to a large 
holder of bonds to induce him to assent to the compromise, it was 
held to be invalid. British American Nickel Corpn., (1927) A. C. 
3r,y. 

(n W. H. Hutchinson rf- Sons, Ltd. (1015), 31 T. L. R. 324, the 
clause contained, besides the power to modify, the following powers; — 

(4) power to accept other .securities instead of the stock; 

(5) power to .sanction any scheme of reconstruction of the company. 

An agreement to accejit debentures in a new company on 
reconstruction was held to he within the majority clause. 

On the other hand, in Re New York Taxi-Cab Co., (1913) 1 Ch. 1, 
a resolution .sanctioning the sale of the company’s as.sets and the 
ajifvlication of the proceeds in redemption of the debentures l.ty purchase, 
the particular dchonlures to be redeemed to be tho.se offered to 
the (jompauy at the lowest price, was held to be invalid on the 
ground that it purported to provide for a di.stribution of as.scts 
ot herwi.se than pari passu lietween the debenture, holders. And see 
Meade King v. Vsher'.s WiU.s. Brewerij, 44 T. ]j. R. 298. 

Where the conditions of debenture stock provided that a meeting 
of stockholdor.s nught agree to exchange the stock for .shares in 
another corayiany, the Court apjiroved a sale of the assets to a new 
company for .share, s, after judgment in a debenture holders’ action. 
Buenos Ayres Tramways, Ltd. (1920), 123 L. T. 748. 

Thus the validity of majority provisions is firmly e.stablished, and 
all that is necessary is to frame the desired power in clear and explicit 
terms. The importance of this is emphasized by Hay v. Swedish 
Ry. Co., 5 T. L. R. 460 (1889). There the trust deed contained 
elaborate provi.siou for meeting.s of debenture holders, and declared 
that a resolution passed by the requisite majority should be binding 
on all the debenture holders; but unfortunately the draftsman had 
omitted to insert any specific powers, and as a result the Conit 
held that the majority had no power to sanction any departure from 
the trusts of the deed, or any modification of the rights of the 
debenture holders. 
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Where the ternw of the power are clear the Court will and must 
frjve full rfiect to it. 

It is not a question whether the contract is or is not prudent, 
unusual, or unwise. Roberts v. Bury Commissioners, L. R. 5 C. P. 
310, 32(1; Jones v. St. John’s College, L. R. 6 Q. B. 115, 127; Scott 
V. Arery, 5 H. L. C. 811; Wilson v. Miles Platting Building Soe., 
2‘2 Q. B. D. 381, n. ; Doman’s case, 3 Ch. D. 21; Re Argus Co., 
39 Ch. D. 571. Of that the contracting parties are the best judges. 
The Court has merely to ascertain the meaning of the document. 
“ To construe is nothing more than to arrive at the meaning of the 
jjartics to the agreement.” Per Lord Chelmsford, Scott v. Corporation 
of Liverpool, 3 De G. & J. 334, at p. 360. 

■' It is of the utmost importance, as regards contracts between 
inJult.s— persons not under di.sability and at arm’s length — that Courts 
of Irw should maintain the performance of the contracts according 
with the intention of the partie.s; that they .should not overrule any 
i'hM!lv-expre.ssed intention on the ground that judges know the 
lui,Mue,ss of the ])eople better than the people know it tluiinscdves.” 
Per Jcs.sel, M. R., Wallis v. Smith, 21 Ch. U. 243, 266. .And see 
the observations of Lord Macnaghten in Samuel v. Jarrah Timber 
Corpn., (1904) A. C. 323. The Court acts on very .similar principles to 
1 lu>f,e applied in the case of .schemes of arrangement when the .sanction 
"f the Court is applied for. See Part IL, 15th ed., pp. 013 el seq. 

-Is to the form of the majority clauses they vary con.siderably. 
\\ here inserted in debentures they commonly run in the terms of 
horm 58 or 59. Where there is a trust deed to secure debentures or 
dehenture stock the majority clauses are usually inserted in a schedule 
to I he trust deed (.see p. 355), with a corresponding clau.se in the body 
ol the trust deed. See p. 344, clause 43. 

Occasionally where there is no trust deed the full set of clau.ses, as 
ot p. 355, are set out with the requisite modifications a.s part of the 
coiKlitioms indorsed on the debentures. 

One imj)ortant question which sometimes arises i.s whether an 
'•itcctive resolution can be passed at a debenture holders’ meeting 
"here the majority pas, sing it have some iutere.st which is adverse to 
the general interests of the class, or where the resolution is not to 
operate evenly on the whole class. In Tod v. New Zealand, supra, 
p. 157, it i.s obvious that the Court considered that the res<dution to be 
t ffectii c must deal with all alike, and it would seem that the majority 
dtinot be allowed to benefit themselves at the cxpen.se of the 
rniuority-to commit a fraud, in fact, on the minority. Menier v. 
Rooper s Telegraph Works, 9 Ch. 350; Mason v. Harris, 11 Ch. D. 97 ; 

11 ( 2 ) 
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Bwland v. Earle, (1902) A. C. 83; Normandy v. Ind, Coope, Ltd., 
(1908) 1 Ch. 84; Cook v. Deeks, (1916) 1 A. C. 554. 

Apart from this it seems difficult to see any distinction in reason 
between a meeting of shareholders and a meeting of debenture 
holders, and as to the former a shareholder can vote freely even 
though having an adverse interest. East Pant, &c. Co. v. Merryweather, 
2 H. & M. 254; N. W. Transportation Co. v. Beatty, 12 App. Cas. 589; 
Burland v. Earle, (1902) A. C. 94. 

Where there is no majority clause or a difficulty in applying the 
same it may be possible to cjirry out the scheme proposed as an 
arrangement under sect. 153 of the Act. This section is applicable 
to a going compau}' as well as to one in winding-up. See infra, 
Chap. LXXXVIII. 

Persona entitled in equity to an immediate issue of debentures 
are entitled to vote at meetings. Dey v. Rubber and Mercantile Corpn., 
(1923) 2 Ch. 528 
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CHAPTEK XX. 

I'KOSPECTUSES IN RELATION TO DEBENTURES AND 
DEBENTURE STOCK. 

Where it is intended to appeal to the public to subscribe for debentures issue of 
(II debenture stock the usual course is to issue a prospectus inviting prospectus, 
aiiplications for the same. 

In framing a prospectus the cardinal rule to be observed is that Truth of 
the prospectus must be a fair, honest and candid statement of the 
birls. Its authors must scrupulously abstain from making any 
'-tutemcnt or combination of statements which may mislead or give 
,1 lulse impression to those who are invited to subscribe. Nor is it 
.'■uilicient that what is stated should be capable of being construed 
as an accurate statement. Those who are responsible for the prospectus 
must see to it that none of the statements made are even ambiguous 
or equivocal; for if a statement is susceptible of two meanings, one 
of which is true and the other false, a subscriber may understand 
it in the sense in which it is false, and may justly complain that he 
has been deceived thereby. Moreover, it is not enough to avoid 
actual misstatements. Care must be taken not to keep back anything 
material which, if stated, would qualify or give a different complexion 
to that which is stated, for a half-truth may be as misleading as a 
])ositive falsehood. The. prospectus must be looked at as a whole 
to ascertain the impression which it is calculated to produce on the 
nund of an ordinary recipient; for even without any deliberate 
suppression of material facts the statements contained in it may 
collectively, by mere collocation or suggestion, create a false impression. 

It is quite possible for a prospectus as a whole to be misleading, though 
each statement it contains is, taken separately, unexceptionable. 

Sec uijra, p. 427. 

As regards facts within the personal knowledge of the directors, 
they can have little difihculty in stating these correctly ; but commonly 
s prospectus includes statements as to a number of facts not within 
the knowledge of the directors, but in regard to which they have 
obtained information which they are satisfied is accurate. The 
directors of a mining company may, for instance, have received a 
cable from A. B. stating that the main reef of the mine has been 
struck. If they choose to adopt this statement, and to assert in the 
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prospectus that the main reef has been found, and it afterwards 
turns out that it was some other and less valuable reef, the directors- 
will have committed themselves to a misrepresentation; whereas 
if they contented themselves with stating the exact truth — that 
they have received a cablegram from A. B. stating that the main 
reef has been found — there would be no cause for complaint. See 
infra, p. 435. 

In framing a prospectus offering either share.s or debentures, or 
both, the director.s and others who are responsible for it should l>ear 
in mind — 

(!) That a misstatement of a material fact, however innocently 
made maj give a subscriber the light to repudiate his 
•siibseiijitioi). i^'<‘ hijtfi. Ciu\]' XLV. 

(2) That a. jierfeetl\ innoeent misstatement may render the 

directors lia.hle to jiay eom])eii8ation to a subscriber unless 
when challenged they are able to show not only tliat 
they believed the statement to lie true, but that they 
liHil reasonable grounds for so believing; and they will, 
if riere.ssary, be ordered to state what those grounds were. 
See Cliaji, XJiV., infra. 

(3) That if the jirospeetus contains nn incorrect or mi.slcading 

statement of a report or valuation, the directors may be 
held liahh' to eouipen.sale .snliserihers. See Chap. XBV., 
infra. 

(4) That if the prospectus contains any untrue statement purporting, 

to lie a .statement made liy an official person, or contained 
in wluit juirjiorts to he a eojiy of or extruet from an official 
docuniont, the diieclors may be liable if it is unfairly or 
incorrectly slated. See Chnji. XLV., infra. 

Onerous a.s the above obligations are, sect. 35 of the Act carries the 
duty of diselosure still further by prescribing a long list of matters 
which must be disclosed in the prospectus. 

The section runs thus; — 


prospectus issued by or on behalf of a company, or by or on 
a of of an> person who is or has been engaged or interested in the formation 
of the company, must state the matters specified in Part I. of the Fourth 
Schedule to this Act and set out the reports specified in Part II. of that Schedule 

^ Tn^ ^ ^^**^** f'fft'ct subject to the provisions contained 

in Part 111. of the said Schedule. 


- . eon ition requiring or binding an applicant for shares in or debentures 
a rampanj to uahe eomplianee with anj' requirement of this section, or 
purpo mg to affect him with notice of any contract, document, or matter not 
specifically referred to in the prospectus, shall be void. 



PROSPECTUS. 


167 


(3) It shall not bo lawful to issue any fonn of application for shares in or 
debentures of a company unless the form is issued with a prospectus which 
complies with the requirements of this section: 

Provided that this subsection shall not apply if it is shown that the form of 
application was issued cither — 

(a) in connection with a bona fide invitation to a person to enter into an 
underwriting agreement with respect to the shares or debentures; or 

(li) in relation to shares or debentures which were not offered to the public. 

Jf any person acta in contravention of the provisions of this subsection he shall 
be liable to a fine not exceeding five hundred pounds. 

(4) In the event of non-compliance with or contravention of any of the 
requircinentB of this section, a director or other person responsible for the 
)irospeetns shall not incur any liability by reason of the non-compliance or 
contravention, if — 

(a) as regards any matter not disclosed, he proves that he was not cognisant 

thereof; or 

(b) he proves that the non-compliance or contravention arose, from an honest 

mistake of fact on his part; or 

(c) the iioii-coinpliaiicc or contravention was in respect of matters which in 

the opinion of tlie court dealing with the ease w'cre immaterial or was 
otherwise such as ouglit, in the opinion of that court, having regard 
(o all the circumstances of the ca.se, reasonably to be excused; 

Provided that iu the event of failure to include in a prospectus a statement 
with respect to the matters specified in paragraph 1,5 of Part I. of the Fourth 
behedulo to this Act, no director or other person shall incur any liability in 
respect of the failure unless it he proved that he had knowledge of the matter.“ 
not disclosed. 

(5) This section shall not apply to the Lsaue to existing members or debenture 
holders of a company of a prospectus or form of application relating to shares 
ill or debentures of the company, whether an applicant for shares or debentures 
■will or will not have the right to renounce in favour of other persons, but subjecl 
as aforesaid, this section shall apply to a prospectus or form of application 
whether issued on or with reference to the formation of a company or 
sulisequeiitly. 

(6) Nothing in this section shall limit or diminish any liability which any 
Iier.suii may incur under the general law or this Act apart from this section. 

It will he noted that the section at its commencoment uses the 
e.xprcssion " every prospectus.” These words must be interpreted 
in the light of sect. 380 of the same Act, which declares that: — 

In this Act, unless the context otherwise requires, the expression ‘ prospectus ’ 
uieauB any prospectus, notice, circular, advertisement, or other invitation offering 
to the public for subscription or purchase any shares or debentures of a company .” 

Thu expression “ debenture ” includes debenture .stock, bond.s and 
other securities of a company whether constituting a charge on the 
assets of the company or not. 

But the section does not apply (see sub-sect. (5)) to the i.ssue to 
existing members or debentures holders of a company of a prospectii.s 


Wbat is a 
jirospeotus 
within the 
section. 
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When the 
section is 
applicable 
and when not. 


or lorm oi application relating to stares or debentures of the company, 
whether an applicant for shares or debentures will or will not have 
the right to renounce in favour of other persons. 

Although the section in terms applies only to a pro.spectus issued 
by or on behalf of a company or of a person interested in the formation 
of a company, its provisions are now made to apply where a company 
agrees to allot debentures with a view to their being offered for sale 
to the public. Bee sect. 38. 

To determine whether a particular prospectus comes or may come 
within the section, the j>ronioter or director must ask himself certain 
(juestions in relation to such prospectus; — 


]. Doe.s the jirospectus offer debentun-s or debenture stock to the 
public for sub.scrifition or purchase ? 

A letter or circular, for instance, marked "strictly private and 
confidential, not for publication, ’ is.sucd by a director on his own 
account to private friends is not a jirospectus. Sherwell v. Comhimd 
Iiicmdcsccnt, dec. i:iijiidicalc, VV. N. (1907) 110. Nor are letters of 
a private nature rccomiiiciidiiig shares to a few business friends. 
Skii/h V. (j'lasyow and Travuvaal Options, 6 F. 420, Ct. of Bess. But 
a Jirospectus marked " for private circulation only " and sent to 
3,0(KJ slifireliolders in gas comjiauie.s, was held to be an offer of shares 
to the public. South of England Natural Gas Co., (1911) 1 Ch. 573. 

A jirospeitus may be issued, though it is shown to one person only, 
jirovided it is shown to him us a member of the public; but a document 
lias been held not to be issued where it is shown to a person privately 
with a view to Ids becoming a director of a private company. Nash v. 
Lgnde, (1929) A. C. 158. 

If the .section applies, it must be comphed with in it.s entirety, 
though many of the jiarliculars required to be disclosed are irrelevant 
in the case of a debenture j>ro.spectus, except as bearing on the general 
character and staliility of the company, but it would not be safe on 
this ground to omit them. 

The section applies to a prospectus issued by an English company 
abroad. Rousscll v, Burnham, (1909) 1 Ch. 127. 

The disclosures which must be made when the section applies 
are now .set out. in the Fourth Schedule to the Act, as follows; — 


FOURTH SCHEDULE, 

PART I. 

Mattees requibed to be Stated in Prospectus, 

1. Except where the prospeetus jg puhlished as a newspaper advertiBement, 
the contents of the memorandum, with the names, dcBcriptions, and addresses 
of the signatories, and the number of shares subscribed for by them respectively. 
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2. The number of foundera or management or deferred aharea, if any, and 
-the nature and extent of the interest of the holders in the property and profits 
of the company. 

3. The number of shares, if any, fixed by the articles as the qualification of 
a director, and any provision in the articles aa to the remuneration of the 

directors. 

4. The names, descriptions, and addresses of the directors or proposed 
directors. 

5. Where shares are offered to the public for subscription particulars as to — 

(i| the minimum amount which, in the opinion of the directors, must be 

raised by the issue of those shares in order to provide the sums, or, 
if any part thereof is to be defrayed in any other manner, the balance 
of the sums, required to be provided in respect of each of the foliowing 
matters: — 

(a) the purchase price of any property purchased or to be purchased 
which is to bo defrayed in whole or in part out of the proceeds of the 
issue ; 

(b) auy preliminary ex})cnBCS payable by the company, and any 
commission so payable to any person in consideration of his agreeing 
to subscribe for, or of his procuring or agreeing to procure subscriptions 
for, any shares in the company ; 

(c) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters; 

(d) working capital; and 

(n) the amounts to l)e provided in respect of the matters aforesaid otherwise 
than out of the proceeds of the issue and the sources out of which 
those amounts are to he provided. 

b. The amount payable on application and allotment on each share, and, in 
the ease of a second or subsequent offer of shares, the amount offered for 
s\il)scription on each previous allotment made within the two preceding years, 
the amount actually allotted, and the amount, if any, paid on the shares so 
allotted. 

'• The number and amount of shares and debentures which within the two 
preceding years have been issued, or agreed to be issued, as fully or partly paid 
”1' otherwise than in cash, and in the latter case the extent to w'hich they are 
sii jiaid up, and in either ease the consideration for which those shares or 
lii'lHTitures have been issued or are proposed or intended to be issued. 

The names and addresses of the vendors of any property purchased or 
a< ijiiircd by the company, or proposed so to be purchased or acquired, which is 
to lie paid for wholly or partly out of tho proceeds of the issue offered for 
subscription by the prospectus, or the purchase or acquisition of which has 
uol been completed at the date of issue of the prospectus and the amount payable 
m ( ash, shares, or debentures, to the vendor, and where there is more than one 
separate vendor, or the company is a sub-purchaser, the amount so payable to 
earh vendor. 

■b The amount, if any, paid or payable as purchase money in cash, shares, or 
dibcntures, for any such property as aforesaid, specifying the amount, if any, 
pa\ able for goodw ill, 

I'l. The amount, if any, paid within the two preceding yeara, or payable, as 
coniuufiaion (but not including commission to sub-underwriters) for subscribing 
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or agretiiag to subscribe, or procuring or agreeing to procure subscriptions, for 
any shares in, or debentures of, the coinpany, or the rate of any such conimiBsion. 

11. The amount or estimated amount of preliminary expenses. 

12. The amount paid >vithm the two preceding years or intended to be paid 
to any promoter, and the consideration for any such payment. 

13. The dates of and parties to every material contract, not being a contract 
entered into in the ordinary course of busino.'in parried on or intended to be 
carried on by the company or a contract entered into more than two years before 
the date of issue of the proKjieetUH, and a reasonable time and place at which 
any sueii material eontrael or a copy tliereof may he irisiH'cted. 

14. The names and adilre.sw‘h; of Uie aiidiUus, if any, ol the company. 

15. Pull parti( ulars of the nature and extent of the inleresi. if any, of evtTy 
director in the piomotion of, or In the projaTty propo.sed to be accpiired by, 
the company, or, where llie intere.^t <)f sudi a director cousists in being a partner 
in a tirrn, the nature and extent of th(‘ intcnvst of the tirin, with a statement of 
all sums paid or agreed to be paid t(> him or to iljc firm in cash or shares or 
otliciwisi* l>y any perwni cither to induce him to become, or to qualify him as, 
a dirt'ctor, or, otherwise for servii’cs rend<*red by him or b\^ the firm in eonneeliun 
with tin* [iiomotiou oi formation (d tin* company. 

IG. If the pruspeetus invites the public to sniiscnbe for shares in the company 
and lh<‘ shun rapiial of tin eoiu])aiiy i.s divnh'd into ilifierenl classes of shares, 
the right of voting at meetings of the company emiferred b\, and the righls in 
respect ot tapital «an(l dividends attached to, the several classes of shares 
respectively. 

17. Ill tlie caw oi H cinnpany which has been carrying on busincBS, or of a 
busiiK'ss which lifis been enrri<*d on for less than three yi'ars, the length of time 
during wlvu'U the liusiuoss of the company or the Inisiness to bo acquired, a& the 
ease uu\\ be, Ims been carried on. 


VMVT IV. 

W.'V vm « 

V A upivrl au(\iU.r!. «1 the coinimnv with respect to the, profits of the 

eonipiun 111 rosiKd ul oacli of the throe tinaiiciat pears immedmtffp prt-ccduig 
,00 issue of the pros|.fci,us, aii<l with n'S]>pot to the rates of the dividends, if anj, 
pan by tin (onipiuiy in resfH'ct ol caeii class of shares in the company in respect 
caih ol till .Sind tliite u-iiis. givinj; jiartindars of each sucli class of shares 
on win, , s„,.|, ,„.,rtK'ula>,s of the eases in winch 

( Ills iifut h(tii pjiid III i-(‘S]K*el uf any cJa.ss of shares in respect of aay 
). I >’a's. Hiiil. it no iicouiits liu\e been inado up in resjioct of any I'ad 
0 u- peuod ol three ,e.irs oiidin}. on a date three months before the issue of 
the pmspeetus, .ontannnp a stalemcMit of that faet. 

deheof, of the issue of the shares or 

busines, ®l'P''‘''i dimetly or indirectly in the ptirchaBe of a0> 

unon th-*! “ «'ho shall be 'named in the prospeilus 

inmiediateK ", ' "! of each of the three finaneial years 

mnnediHtely pre.edmp the issue of the prosia-ctu-s. 


1'ART III. 

TO Paris I. and II. OF Schedule. 

qualificaUoT'rr'" ‘o the memoranduni and the 

" ^ ™ P™Po««I directors, and the amount or estimated 



PROSPECTUS. 


171 


amount of the preliminary expenses, shall not apply in the case of a prospectus 
issued more than two years after the date at which the company is entitled to 
commence business. 

2. Ercry person shali for the purposes of this Schedule bo deemed to be a 
vendor who has entered into any contract, absolute or conditional, for the sale 
or pnrftmsc, or for any option of purchase, of any property to be acquired by 
the company, ui any case where — 

(a) the purchase money is not fully paid at the date of the issue of the 
prospectus; 

( h) tlie purchase money is to be paid or satisfied wholly or in part out of the 
jiroceeds of the issue offered for subscription by the prospectus; 

(c) tlic contract depends for its validity or fulfilment on the result of that 
issue. 

li. Where any property to be acquired by the company is to be taken on lease 
tins .Sibediile shall have effect as if the expression “ vendor” included the lessor, 
and llic e.xpression “ pureliasc money ” included the consLd('r.xtion for the lease, 
and llie expression “ auh-purehascr ” included a snb-lcsacc. 

4, I'or tile purposes of paragraph 8 of Part I. of this Schedule whore the 
vendors or any of them are a firm, the meiuhors of the firm shall not be treated 
O' .si'imiatc vendors. 

n li in tlie case of a company which has been carrying on business, or of a 
liusiiK'sh which has been carried on for less than three years, the aecouula of 
the coiniiany or business have only been made up in respect of two years or 
oni‘ year, Pari II. of this Schedule shall have effect as if references to two 
yenrs or one year, as the case may be, were substituted for tcfi-rcncps to three 
yeiirs. 

(1. 'riie expression “ financial year ” in Part II. of this Seliedulo means the 
year in respect of which the accounts of the company or of the business, as the 
ciisc may bo, are made up, and where by reason of any alteration of the date 
on wlneii tlie financial year of the company or business terminates the accounts 
ol liie eonipany or busirie-ss tiave been made up for a jieriod greater or less than 
a year. 1lin1 greater or less period shall for the purpose of the said Part of tliis 
iSiliediile he deemed to lie a financial year. 

to imragraplr (]): — Tlie usual j)lun is to print the memorandum 
of nssoeiatioii with the name.s, descriptions, and addresses of the 
>^if;Malijrie,s on the hack of the prospectus. It is not necessary to set 
out tlie names of the witness or witiiessc.s to the .signatures. 

As Tpgard.s the founders or other shares (paragraph (2)):— The fact.s 
a.s to these have to be set out whether the rights are defined in the 
lueiiuirauilum or in the articles of association. 

It IS to lie noted that paragraph (1) of Part I., and paragraph (1) of 
I art HI., wdiilst permitting the omission of the memorandum from a 
pros]iectus i.ssued more than two years after the company is entitled 
fo commence business or in a newspaper advertisement, makes no 
t^miilar concession in regard to the particulars as to foundcr.s or 
tnaimgement shares. 

As to paragraph (3); — There can be no doubt that “ articles ” here 
fiiean the articles for the time being in force. See .sect. 380. The 


(llThamemo- 

randum. 


(2) Founders 
and manage- 
ment shares. 


(8) Qualifica- 
tion of 
directors. 
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best plan is to set out in full the provisions as to qualification and 
remuneration, including tho.se for remuneration of the managing 
director and for special services. 

If there is no qualification clause in the articles nothing need be 
said. 

Paragraph (3) does not apply where the prospectus is issued more 
than two years after the date on which the company became entitled 
to commence business. See Part III. para. (1). 

(4) Directors. Paragraph (4) also does not apjtly in the case of a prospectus published 
more than two years after the date on which the company is entitled 
to commence business. 

(6) The mini- Paragrajih (I)) doe.s not apply to a prospectus by which nothing but 
*^tion.' debentures or debenture stock i.s offered for subscription. 

It. is not uncommon, however, in offering debentures or debenture 
stock for Hubscrijition, to slate what is the minimum subscription 
tiiereof on wiiicb the direetorsmay ]>T 0 ceed to the issue of the debentures 
or debenture .stock. 


(6) Aniduiit (if 
dhares and 
debenture'^ 
issued. 


(8) Vendors 
and purehasc 
money. 


(B) Price of 
goodwill. 


(10) Under- 
writing 
commission. 


.4s to |)aiagrapli ((1): — This in the ca.se of a new company does not 
involve inucli dilticulty; liut in (he ca.se of a company which has been 
111 existence for some length of time it is neces.sary to go back and 
nscertain the facts reijuired to be stated. These are sometimes stated 
in a tabular form. 

In regard to " consideration ” it seems suffieiemt to state the general 
nature of the oon.sideratioii. 8. Frost d- Co., (1899) 2 Ch. 207. 

As to paragrajih (8): — This must lie carefully considered having 
regard to the e.xtoiided meaning attributed to the word ‘‘ vendor ” 
by paragraph (2) of Part III. of the IScheduIe. As to the meaning of 
that term and who is a suli-juirehaser, see Brookes v. Hansen, (1906) 
2 Ch. 129. 

As to paragrajili (9); — The neee.ssity for specifying the amount 
jiayable for goodwill renders it nece.ssary to frame the contract 
sjiecially so as to separate goodwill from the other assets, and, if needs 
be, a supplemental contract must be made. 

As to paragrajih (10) : — Sect. 43, w hich legalises payment of under- 
writing eomniission in case of !(hures jirovided the amount is stated 
in a prospeetus or .statement in lieu of pro.spectus, docs not apply 
to debentures; but, if a jirosjjectus is issued, the underwriting 
commission on debentures must be disclosed. It must also be 
disclosed in balance sheets under sect. 44 and in the annual 
.summan under .sect. 108 (3) (f), and particulars must be registered 
under sect. 79 (9). The contract for payment may be a material 
contract which will have to be disclosed as to date and parties under 
paragraph (13) of the section. 



PE08PECTDS. 


17S 


As to paragraph (11):— This information as to preliminary expenses 
is not required in the case of a prospectus published more than two 
years after the date at which the company is entitled to commence 

business. 

As lo paragraph (12);— If the company has already paid within the 
two preceding years, or intends to pay to any promoter any sum, 
the amount mmst be stated, and the consideration. As to who are 
promoters, see Part I., Chap. II. 

Xa to paragraph (13): — The wording of this paragraph is very wide, 
and no doubt designedly so. It is not necessary that the company 
should lie a party to the contract. It may be that the contract will 
lie material although made between strangers to the company. Thus, 
suppo.se that A. agrees to sell a property to B. for 1,0001., and shortly 
afterwards B. agrees to sell the same to the company for 5,0001., 
such a contract may very well be deemed material to persons investing 
their money in the shares or debentures of the company. In 
deli riuming materiality the whole circumstances must be looked at, 
and It .>eems probable that it. will be held that every contract (not 
within the exception of the proviso) is material which upon a 
reasonable construction of its purport and effect would assist a person 
iu determining whether he should become a subscriber or not. See 
Sullivan v. Milc.alfe, 6 C. P. D. 455; followed by the Court of Appeal 
in Cnrkeil v. Keswick, (1902) 2 Ch. 456; see also Shepheard v. Broome, 
(1904) A. C. 342; Tail v. Macleay, (1904) 2 Ch. 631; (1906) A. C. 
24; Xash v, Caltliorpe, (1905) 2 Ch. 237; CaUhorpe v. Trechmann, 
(1900) A. C. 24. 

The word “ inspection ” seems to point to contracts in writing 
uiily, but quaere if it can be so limited. Capel v. Sims Ship Go., 
30 W. R. 689; Arkwright v. Newbold, 17 Ch. D. 301. 

A.S to paragraph (15): — The words at the commencement of this 
paragraph, “ full particulars of the nature and extent,” are very 
emphatic, and render it necessary to disclose not merely the fact that 
ft director i.s interested, but to give the details of his interest. Thus, 
if the director is interested in the vendor company or in the promoting 
company, it must not only be stated how many shares he has, but 
what proportion his shares bear to the other shares. And sec 
Imperial Assocn. v. Coleman, L. R. 6 H. L. 190. 

Xs to sub-sect. (2) of sect. 35: — This in effect precludes any waiver 
clau.se in regard to the matters which are required by the. section to 
be disclosed. 

Before the Act of 1908 a waiver danse was valid and effective to 
cover honest omissions or mistakes. Macleay v. Tail, (1906) A. C. 24. 
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As to paragraph (1) of Part III.;— Thi.s paragraph affords a small, 
though only a small, raea.snre of relief for advertising purposes. The 
prospectus must still appear almost in it.s entirety. It ha.s been 
.sugge.sted that there is nothing in the .section to prevent the 
advertisement in a newspaper of the fact that the company is issuing 
a prospectus, and that such jirospectus contains certain statements 
and other matters, and that copies can be obtained at a particular 
jilace. .Adverti.sements purporting to be “ abridged ” prospectuses 
have accordingly been i.ssued on the.se line.s. Some of the.se do in 
fact, if not in form, offer shares or debentures for subscription. These 
are probably within the section, and directors who attempt to use 
the abridged prospectus merely as a means of avoiding .some of the 
disclosures required liy ftu' .section may find themselve.s exposed to 
liability. A form of apjilication for shares cannot now he issued with 
such an adverti.semeiit. Si'c sect, .fh (3). 

As to sub-sect. (G); The result of and remedy for non-compliance 
with the section is dealt with in Cbaji. XLV. It is not rcsci.ssion 
lint an action for damages. 

In addition to the siateiiiciit. of a directors share qualification (if 
any), and liis interest (if any) under paragraph (15), the Act (by 
sect. 14(1) re([uires a.s a condition precedent to a jicrson being named 
as a (lireetor m a jirospectus or eajiable of being appointed a director 
under tlie articles, that certain formalities .shall be complied with. 
Till' section runs llins: — 

140.— (I) jK'rMiii shall not be cavatile of being appointed director of a 
I'ompany by the articles, and shall iiol Ik- named as a director or proposed 
director of a company in a i>rospcctus issued by or on bclialf of the company, 
or as projioscd dirccinr of an intended company in a proapectu.? issued in 
relation to tiuit intended eoinjiany, or in a slatcnu-nt in lieu of prospectus 
delivered to tlic n-gistrar liy or on bchalt of a company, unless, before the 
registration oi tlte articles or the pubiication of the prospectus, or the delivery 
of tlie stateuu'iit in lieu of prosiK-elns, as the case may be, he has by himself 
or by his agent autlionsr-d in writing — 

(a) signed and delivered to the registrar of companies for registration a coneent 

in writing to act as such director; and 

(b) either — 

(i) signed the nieimiranduni for a number of shares not less than his 
(lualifieation. if any; or 

(li) taken from the <-orapany and paid or agreed to pay for his 
qualification shares, if anv : or 

(iii) .signed and delivered tothe registrar for registration an undertaking 
111 m-itirg to take from the company and pay for his qualification shares, 
if any ; or 

(iv) made and delivered to the registrar for registration a statutory 
declaration to the effect that a number of shares, not less than his 
qualification, if any, are registered in his name. 
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(2) Where n person has signed and delivered aa aforesaid an undertaking 
to take and pay for his qualification shares, he shall, as regards those shares, be 
in the same position ns if he had signed the memorandum for that number of 
shares. 

(H) On the Rpjjlieation for registration of the memorandum and articles of a 
company the applicant shall deliver to the registrar a list of the persons who 
hare consented to Ixi directors of the company, and, if this list contains the name 
(if iinv person who has not so consented, the applicant shall be liable to a fine 
net exceeding fifty pounds. 

( J ) This section shall not apply to — 

(a) a company not having a share capital; or 

(b) a private company; or 

|c) a company which was a private company before becoming a public 
company; or 

(d) a prosficctus issued by or on behalf of a company after the expiration 
of one year from the. date on which the company was entitled to 
commence business. 

'■ Director ” in thus section includ(‘.s any person occupying the 
[lo.'iTioii of director by whatever name called. (Sect. 380.) 

Till' expression “ company entitled to commence busiiie.ss ” refers 
III till' re.sirictions iinpo.sed by sect. 94 of the Act. 

Tiiis section runs as follows; — 

94.— (!) Where a company having a share capital has issued a pro.spectuB 
im’iting the public to subscribe for its shares, the company shall not commence 
any husmess or exercise any borrowing powers unless — 

(.a) shares hold subject to the payment of the whole amount thereof in cash 
have been allotted to an amount not leas in the whole than the 
Tninimum subscription: and 

(li) every director of the company has paid to the company, on each of the 
shares taken or contracted to he taken by him and for which he is 
liable to pay in cash, a proportion equal to the proportion payable 
on application and allotment on the shares offered for public subscription; 
and 

(c) there has been delivered to the registrar of companies for registration a 
statutory declaration by the secretary or one of the directors, in the 
prescribed form, that the aforesaid conditions have been complied with. 
I-) Where a company having a share capital has not issued a pro.spectus 
inviting the public to subscribe for its shares, the company shall not commence 
any Imsinc.ss or exercise any borrowing powers, unless — 

(a) there has been delivered to the registrar of companies for registration 

a statement in lieu of prospectus; and 

(b) every director of the company has paid to tho company, on each of the, 

shares taken or contracted to be taken by him and for which he is 
liable to pay in cash, a proportion equal to the proportion payable on 
application and allotment on the shares payable in cash; and 
( I ) there has been delivered to the registrar of companies for registration a 
statutory declaration by the secretary or one of the directors in the 
prescribed form that paragraph (b) of this sub section has been complied 
with. 
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(3) The registrar of companies shall, on the delivery to him of the said 
statutory declaration, and, in the case of a company which is required by this 
section to deliver a statement in lieu of prospectus, of such a statement, certify 
that the company is entitled to commence business, and that certificate shall 
be conclusive evidence that the companj' is so entitled. 

(4) Any contract made by a company before the date at which it is entitled 
to commence business shall be provisional only, and shall not be binding on the 
ooinpany until that date, and on that date it shall become binding. 

(6) Nothing in this section shall prevent the simultaneous offer for subscription 
or allotment of any shares end debentures or the receipt of any money payable 
on application for debentures. 

(6) If any company commences business or exercises borrowing powers in 
contravention of this section, every |ierson who is responsible for the contravention 
shall, without prejudice to any otlier liability, be liable to a fine not exceeding 
fifty pounds for every day during which the contravention continues. 

(7) Nothing in this section shall apply to — 

(a) a private company; or 

(b) a company registered before the first day of January, nineteen hundred 

and one ; or 

(c) a company registered before the finst day of July, nineteen hundred 

and eight, which lias not issued a prospectus inviting the public to 
sub, scribe for its shares. 


Until, llifu, a company i.s entitled to commence bu.sineBs, it cannot 
exercise any borrowing power wbieli it may posses, s. The borrowing 
power is vested m the company, but dormant. This, at least, is the 
natural inference from sub-sect. (5), providing that nothing in the 
section shall prevent the simultaneous offer for subscription of any 
shares and debentures or the receipt of any application money. 
The contract is to be jirovisional— that is, it is to be read as if it 
contained a proviso that it is not to be binding on the company 
unless and until the company becomes entitled to commence business. 
Otto Electrical Co., (1906) 2 Cli. 390; Clinton's case, (1908) 2 Ch. 515. 

See further, supra, Chap. IX. 

CoDuqucnccB As to the consequence of non-observance, of the statutory and 

pUanw with requirements above set forth, see Chap. XLV., infra. 

Act. 

Inspection of Documents. 

^ume^ts prospectus should state where copies of the memorandum and 

articles of association, and of any contracts and other documents 
mentioned in the prospectus, can be inspected, and it is also necessary 
to include in the prospectus a copy of the memorandum of association 
of the company. 


Stock Exchange Quotation. 

Eic^'’’' to to the Stock Exchange for a settlement and 

rules. quotation, it is also necessary to state fully the terms of redemption, 
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and in the case of debentures whether they are to be to bearer or 
registered (see Further Rules of the Stock Exchange, Part I., 15th ed., 

Appendix, pp. 1465 et seq.). 

Registration of Prospectuses. 

Sect. 34 of the Act makes provision for the delivery of a copy of 
every prospectus to the registrar. The section runs as follows;— 

84 __( 1 ) A prospectus issued by or on behalf of a company or in relation to Prospectus, 
an intended company shall be dated, and that date shall, unless the contrary 
H proved, be taken as the date of publication of the prospectus. 

(2) A copy of every such prospectus, sipied by every person who is named 
therein as a director or proposed director of the company, or by his agent authorised 
in writing, shall be delivered to the registrar of companies for registration on 
or before the date of its publication, and no such prospectus shall he issued until 
a copy thereof has been so delivered for regUtration. 

(3) The. registrar shall not register any prospeictua unless it is dated, and the 
copy thereof signed, in manner required by this section, 

(4) Every prospectus shall state on the face of it that a copy has been delivered 
for ieiji.stration as required by this section. 

(.')) If R prospectus is issued without a copy thereof being so delivered the 
company, and every person who is knowingly a party to the issue of the prospcetiis, 
shall be liable to a fine not exceeding five pounds for every day from the date 
of the issue of the prospectus until a copy thereof is so delivered. 

For the purpose of compliance with this section, it must be borne in 
mind that, under sect. 380 of the Act, “ prospectus ” means any 
pro.-spectu.s, notice, circular, advertisement, or other invitation offering 
to the public for subscription or purchase any shares or debentures 
[or debenture stock] of a company. 

The object of this section is twofold; — (1) To preserve an 
authoritative record of the terms on which the public are invited to 
subscribe for shares or debentures; and (2) to secure that the directors 
or directors elect of the company make themselves responsible for the 
statements in the prospectus. 

Statement in Lieu of Prospectus. 

Where a company having a share capital and not being a private 
company does not issue a pro.spectus to the public it must, under 
sect. 40 of 1929, dehver to the registrar of companies a statement, in 
lieu of prospectus in the form set out in the Fifth Schedule to the Act, 
three days before it can allot any shares or debentures. 

As to this, see Part I., 15th ed., p. 226 et seq. 


P.-D. 
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CHAPTER XXI. 

CONTRACT TO TAKE OR ISSUE DEBENTURES AND 
DEBENTURE STOCK. 

The contract to take up debentures or debenture slock is usually 
made by application followed by allotment. In such case, as in the 
ca.se of sharcK. the api»lication can, by notice to the company, be 
withdrawn before it i.s accepted by the company. The posting of a 
letter of allotment is an acceptance binding the applicant from the date 
of jio.sting. Harris case, 1 Ch. 1387; Eevlhorn v. Fraser, (1892) 2 C'h. 
27; Ex parte Jones, (1900) ] C’h. 220. Allotment followed by 
acceptance would equally .suffice. Sometime, s the contract to take 
and issue is combined in one document, e.g., when a vendor agree,s 
to sell (or dehontutes, or to sell property and subscribe for debentures. 
Where .sect. 91 apjilies, a contract to take debentures made before the 
company i.s entitled to commence bu.sines.s is provisional only; that is, 
it must he read as if it contained a proviso that the contract is not to 
be binding on the company unle,SB and until the company becomes 
entitled to eommenee business. Otto Electrical Co., (1906) 2 Ch. 390; 
Clintons case, (1908) 2 Ch. 515; sec .supra, p. 176. 

If a suhseriber for debentures made default in paying up any 
instalments tliereon, he could not, as the law formerly stood, he 
compelled speeiflcidly to perform the contract by paying up the 
instalments, for the Court would not grant specific performance in 
such a ease. Western Wagon Co. v. West, (1892) 1 Ch. 271; South 
African Territories v. WaUington, (1898) A. C. 309. The company’s 
only remedy was to sue for damages, and such damages it might 
not he easy to prove, for on a contract to make a loan of money the 
measure of damage is the loss sustained by the breach, and the 
damages may be merely nominal. This rule in limitation of the 
Court .s jurisdiction has been found unjust and inconvenient, and by 
sect. It) of the Companies Act, 1907 (now re-enacted in sect. 76 of the 
Act of 1929), it was provided that: A contract with a company to take 
up and pay for any debentures [including debenture stock] of the 
company may be enforced by an order for specific performance. 

To obtain such an order an action will be needful, and the company 
must offer to perform its part of the contract, that is, to issue the 



ISSUE OF DEBENTURES AND DEBENTURE STOCK. 


179 


debentures or debenture stock in due course. The defendant will 
be able to resist the action on any of the grounds available in actions 
for specific performance, e.g., misrepresentation or mutual mistake 
or inequitable conduct on the part of the company. Thus 
the company cannot insist upon forfeiting paid-up instalments and 
at the same time obtain specific performance of the agreement to pay 
the balance. Kuala Pahi Rubber Estates, IM. v. Mowbray, (1914) 

W. N. 321; 111 L. T. 1072. 

When a company goes into liquidation while instalments are .still Undue instal- 
due from a subscriber for debentures, he is not bound to pay up ^™*blein 
such instalments {Ellerby’s claim, 20 W. R. 855); for the winding-up winding-up. 
gives him a right to treat the contract as at an end. This is d fortiori 
the case where the company is insolvent, for no man is bound to 
advance money after notice of insolvency. Ex parte Chalmers, 8 Ch. 

2S0; Ex parte Carnforth Co., 4 Cb. D. 108. 
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CHAPTER XXII. 

AS TO ENFORCING THE CONTRACT TO BORROW AGAINST 
THE COMPANY. 

The Court will not compel a corapany to fulfil its agreement to borrow 
money; Regers v. ChdUis, 27 Beav. 175; and sect. 16 of the Companies 
Act, 1907 (now .sect. 76), supra, p. 178, does not alter the law in 
this respect. 

But whore money had actually been advanced on the terms that 
it was to be secured by mortgage, the Court will specifically enforce 
the execution of the mortgage. Ashton v. Corrigan, 13 Eq. 76: 
Hermann v. Hodges. IG Eq. 18. 

If the contract is not capable of being specifically enforced, it would 
be very difficult to make out a case for damages. 

When’ a company offers debentures or debenture stock for 
subscription and states the security offered, and any debentures 
or debeuture stock are taken up on the faith of the prospectus, the 
subscribers stand in equity in the same position as if the securities 
had been actually granted; for equity treats that as done which 
ought to have been done. Mercantile Investment Co. v. River Plate 
Trust, (1892) 2 Ch. 303; Queensland, dec. Co., (1894) 3 Ch. 181; 
Pegge v. heath District Co., (1898) 1 Ch. 183; IdimuUaneous Colour 
Printing Syndicate v. Foweraker, (1901) 1 Q. B. 771. Thus, where 
a prospectus offered for subscription 20,0001. worth of mortgage 
debentures to be secured on the entire property of the company, ” 
and S. applied for debentures “ upon the terms of the company’s, 
prospectus, and a resolution to allot was passed by the directors 
and notified to S., but no allotment took place, and afterwards a 
trust deed was executed charging certain property specified “ in 
the schedule in favour of the debenture holders, but no schedule 
wa.s annexed; the Court in the winding-up held S. entitled to a 
charge on the entire property of the company. New Durham Salt Co. 
(1890), 2 Meg. C. R. 360; 35 S. J. 24; and see Form 288, infra. 

So in Thorn v. Nine Reefs, Ltd. (1892), 67 L. T. 93, the plaintiff 
a subscribed and paid for debentures and had received a provisional 
scrip certificate certifying his title to receive the debentures so 
soon as the trust deed had been registered in India. The Court of 
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Appeal held that the plaintiff, had he proved that the assets were 
i, \eopardy. would have been entitled to the appointment of a 
"J.ver, ‘‘There has,” said Bowen, L. J.. “ been a payment of 
-Kiiiev on the one side entitling the person who paid it to debentures 
company, and entitling him to the benefit of those debentures, 

,r .K,t to the manual delivery of them. That gives him the actua 
r,..ht to be placed in the position of a debenture holder. He wiU 
|„; , lothed in equity with all the rights of a debenture holder. 

And in Queensland Land & Coal Co., Dams v. Martin, (1894) 

1 (.'!i 181, debentures sealed, but with a blank as to the names, were 
d„n„.sited by way of security for an advance. This was held to 
nlucc the depositee in the position of an equitable debenture holder. 

•• A>.-uming,” said North. J., “ that there is a clear, defimte contract 
tu liiive debentures issued to them in respect of the loan for the amount 
nuiuioned, it seems to me that they have as good a claim as any 
Irl.rntures could give them, except that their claim is equitable, 
:anl not legal, in my opinion, therefore, they are equitable holders 
ul .Irbciitures, just as they would have been legal holders if the names 
ui I he uiiligees had been inserted before the debentures were executed 
In- the company.” 

'.Vml again in Pegge v. Neath and Distrid Tramways Co., Ltd., 
(18'J8) 1 Ch, 183, where the defendant comjiBny had borrowed money 
from the plaintiff, for which they gave him a promissory note 
Ixaring interest at 5 per cent., and undertook that they would, at 
any time when called upon by the holder of the note, issue debentures 
luT the amount bearing interest at a specified rate and secured as 
d M'lum] charge on the company’s undertaking, it was held that 
the plaintiff, having called for the debentures, was in equity a bolder 
of second debentures, and was entitled to stand on the same footing 
in the distribution of the company’s assets as if he were a legal bolder 
of second debentures. 

■S'-e ;dso Perth Electric Tramways, (1906) 2 Ch. 216, in which 
dcliciiTures in blank were deposited as security for a loan and were 
held to be “issued”; and Dey v. RrMer and Mercantile Corpn., 
Ltd., (1923) 2 Ch. 528, where creditors to whom notices of allotment 
of flelientures had been sent and whose names were entered on the 
rcinster were held entitled to vote at meetings of debenture holders, 


though their debentures had not been sealed. 

The lender’s right to assert this equity to have his security 
appropriated to him is qualified by sect. 79 of the Act. See infra, 
Chap. XXIV. For suppose an agreement in writing to issue debentures, 
this is in equity “ a charge created by the company within the 
section, and if particulars of the charge are not registered under 
sect. 79 within the twenty-one days, how can the debenture subscribers 
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assert that they have any security in equity ? If a security, it is 
avoided by non-registration within the time allowed. The position 
is analogous to that of a person under the Bills of Sale Act, 1854, 
who had an (unregistered) agreement for the execution of a bill of sale. 
He was not entitled to rely on it as giving him a security {Es parte 
Maekay. 8 Oh. 643); although he could obtain an order for specific 
performance {Ex parte Homan, 12 Eq. 598; Ex parte Hauxivell, 
23 CL. 1). 626). To meet the difficulty, jigreements to issue debentures 
and give security are .sometimes registered under sect. 79 of the Act. 
But registration of an agreeiueni to issue debentures constituting 
part of a senes is not necessary when- jairticulars of the issue have 
been rcgi.slered pursuant to sub-sect (8) of sect. 79 of the Act. See 
p. 187, infra. 

Tlie issue of a debenlnre wliicli is void for want of registration ' 
does not avoid a fresli debenture is.sued in lieu of the void debentures. 
N. Ikfnex & (Jo., (ItKM) 1 Ch. 37. Sect. 14 of the Act of 1900 which 
was in force at the date of this decision did not contain the rvords 
now appearing in .sect. 79 (1); “the money secured thereby shall 
immediately become payable." The addition of these words certainly 
does not ajijiear to detract from the authority of this decision. 

If an agreement to issue debentures is kejtt unregistered for the 
(lurjio.se of giving the comjiany a. false credit, the execution and 
registration of a debenture on the evi* of a winding-nj) may amount 
to a fraudulent preference. Jackmi anit Baii.tford, Ltd., (1906) 

2 (h. 467; Imt not to a fraudulent assignment with the statute 
13 Eliz, c. 5. See Ee Lloydx Furmtme Palace, Ltd.. (1925) 1 Ch. 853. 

It may he evidence of fraudulent trading within sect. 275; but fraud 
must be |iroved to the satisfaction of the Court. Re Patrick and 
Lyov, Ltd., (1SI33) Ch. 786. Sec Part II., I5th ed., pp. 652 et seq. 
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SCRIP CERTIFICATES TO BEARER. 

The allottpp of (Icbentures or debenture stock is very commonly given oertjli- 

cates to 

a .scrip certificate, to bearer, wdien he has paid up the amount payable bearer, 
ou allotment. Sec Form 35. These certificate.s are, by the law 
rnerrhaat, negotiable. Rumhall v. Mdropolitan lianl', 2 Q. B. D. 
l!tl : Goodwin v. Rofxirts, 1 App. Cas. 476. 

If the comp, my goes into liquidation before the instalments are all 
jjjiid. the holder need not pay the balance. See Elkrhi/n claim, 20 
\\- 1{, S5.5, where, before payment of the last instalment, step.s wen' 
taken with a view to the winding-up of the company, and an effective 
re.suhition was shortly afterwards passed. The last instalment was 

р. dd in the winding-uj) without prejudice. The Court ordered its 
letiirn, and allowed the scrip-holder to prove for what he had previously 
paid. “Can anything be more plain,” said Malins, V.-C., in that 
Cicst, ” than that a person who enters into a contract to lend money 
to a couqiany or to an individual in the belief that it is a solvent 
concern or a solvent individual, from whom he may expect to 
get his money back with interest, directly he gets notice, or has 
reasonable ground to believe, that the company or individual is 
insolvent, is entitled to withhold any further payments ? 1 cannot 
Understand such a thing for a moment being contested. It is .said 
tliat the winding-up order did not commence till the Ist of 
Nocenibcr. ... It is not a question whether the winding-uj) 
jtroce,s,s had commenced; the question is whether a state of things 

с. vi.sted on the 10th of October which justified him in withholding 
puyment. As it was intimated to him that the company was u 
dissolved or dissolving concern, he was, in my opinion, ju.stified as 
a reasonable man in withholding any further payment." See also 
Indemnity Fire Office, Ltd. v. Cousins, W. N. (1882), p. 16; Ex parte 
Chalmers, 8 Ch. 289; and Ex parte Carnforth Co., 4 Ch. D. 108. 
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CHAPTER XXIV. 

REGISTRATJON. 


(1) Bills of Sale Ads, whether applicable. 

Bills of sale. Entil Sldiidnrd MandJucUmng Co., (lf^91) 1 Ch. 627, was decided, 
it was geticrall}’ kujiiionciI that debentures and debenture trust deeds, 
in so far as they cliar»ed ])ers(.>nal cljattels, were bills of sale within 
the meaning of the Bills of Sale Acts, and that only debentures of 
mortgage or loan companie.s or .similar com])auifs were exempted 
from the operation of the Act of 1682 by .sect. 17 of th.nt Act, which 
jirovicles: Nothing in this Act .shall apply to any debentures issued 

by any moitgage, loan, or other incorporated company, and secured 
ujion the lapilal stock or goods, chattels, and efi’ects of such 
company.'’ 

It was always assumed that ilebentures were within the Bills of 
Sale Act, ISbl. Shears v. Jacob, L. K. 1 C. P. 513; Deffell v. 
White, L. R. 2 C. P. 144; Marine Munsious, 4 Eq. 601. And numbers 
of tru.st cleed.s and debentures were registered ace.crdingly under that 
.\et. And .similarly under the Act of 1878 the Courts, in many cases, 
acted on the assumjition that the Bills of Sale Acts applied to the 
dehentures and tnist deeds of companies, and accordingly treated 
the question whether a given instrument could be brought within the 
exempting clause of the Act of 1882 (s. 17) as material. Edmonds v. 
Blania Cu., 36 Oh. 1). 215; Levy v. Abercorris Co., 37 Cb. D. 
260; Tir}ikm v. Greenside Co., 37 Ch. D. 281; Read v, Jomnon, 
25 Q. B. D. 300. 

AotBofl878 At length, however, in Standard Manufacturing Co., (1891) 1 Ch. 
Mtuppliable question was raised whether the Acts of 1878 and 1882 

«o debentures. a]iplied at all to companies under the Act of 1862. In that case the 
(Ac Standard company had issued debentures charging, by way of floating security, 
^M/ac «f- property, present and future, and further secured by trust deed. 

The securities were not registered as hills of sale. A judgment creditor 
of the comp)any having levied execution on part of the chattels 
charged, the question whether the securities were not void as 
.igainst him for non-registration wa.s raised, and the Court of 
Appeal answered this question in the negative. Bowen, L. J., delivered 
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the judgment of the Court, and after observing (p. 644) that the deben- 
tures were expressly excepted from the operation of the Act of 1882, 
proceeded as follows (p. 645):— “The next question to be solved is, 
whether these debentures, or cither of them, are bills of sale, and bills of 
sale to which the Bills of Sale Act, 1878, applies. That these 
debentures are ' agreements by which a right in equity to a charge or 
security on personal chattels is conferred,’ uppars to be clear. But 
we are of opinion, nevertheless, that on the true construction of the 
Act of 1878, the mortgages or charges by any incorporated company 
for the registration of which a statutory provision had already been 
made by the Companies Clauses Act, 1845, or the Companies Act 
18C2, are not bills of sale within the scope of the Bills of Sale Act, 
]S7S. . . . (p. G47). We think that this appeal should therefore be 
allowed . . . on the ground that the mortgages or charges of any 
iiicoiporated com]iany for the registration of which other provisions 
have been made by the Companies Clauses Act, 1845, or the Companies 
Act, 1852, are not within the Bills of Sale Act, 1878.’’ 

This decision settled the law' on the subject. It was followed and 
titdained by North, J., in Richards v. Kidderminster Overseers, (1896) 
2 Ch. 212. See also Opera, Ltd., (1891) 3 Ch. 260. Its ratio decidendi 
W'as confirmed when sect. 14 of the Companies Act, 1900, provided 
a system of public registration for a company’s mortgages and 
cliarges, and, in particular sub-sect. 1 (e) of this section may be said 
e.\|)r(vssly to recognize the validity of these decisions, for it assumed 
iliat a charge created by means of a bill of sale by a company would 
not, apart from the section, require registration under the Bills of 
Sale Acts; since it jirovided for the n'gistration, inter alia, of — 

" (o) A mortgage or charge created or evidenced by an instrument which, 
if executed by an individual, would require registration as a bill of 
sale.” 

(See now sect. 79 (2) (e).) 

Ihe exemption section, sect. 17 of the Act of 1882, does not, 
however, apply to absolute bills of sale under the Bills of Sale Act, 
1878. 

(2) Registration in Middlesex and Yorkshire. 

•As to Middlesex and Yorkshire, see supra, p. 144. 

(3) Registration in Devon and Cornwall. 

As to registration of mortgages and charges of mining property in 
fJevon and Cornwall, see Stannaries Act, 1887 (50 & 51 Viet. c. 43), 
ss. 19, 4. The relevant provisions of the Act of 1887 are not repealed 
I'.V the Stannaries Court (Abolition) Act, 1896; but the latter Act 
abolishes the old Court and its registrar, and by the Act and the Order 
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under it the jurisdiction is now transferred to the County Court of 
Cornwall, and by rule 2 of the Order of 16th December, 1896, anything 
to be done by the registrar of the old Court is now to be done by the 
County Court registrar. 

(4) Land Registration Act, 1925. 

Tho Land Registration Aet, 1925 (replacing the Land Transfer 
Acts, 1875 and 1897), and the Rules of 1925 make i1 necessary to 
register aiiv charge in favour of trustees for deiicnture or debenture 
fitocklioklers where the litle to land chargf'd is registered. See 
Rule 145, and |i. 371, ivfnt. 

(6) Registration under sect. 79 of the Companies Act, 1929. 

Sect. 79 of tlie Act of 1929 runs thus; — 

UFAllSTUXTmN OF (lUAKOFS. 

79. — (i) to tin* jirovisitttiH of this I'art ot tluH Act, every charge 

created after the tixctl dale liy a eoiupauy legistered in Kuglaiid and bt'itig a 
charge to which tlii^ hccIioii apjdii’s shall, so fai as any security on the company’s 
profH'i’Ly or undertaking is conleried thendjy, 1»* void against the liquidator 
and any creditor of the com|>an,>, unless the preseriln'cl particulars oi the charge, 
together will) the in.siriiuicnt, if any, by which the charge is crealod or evidenced, 
arc delivered to or rei'oivod by the registrar of companies for registration in 
manner rcfiuircd by this A<*t within lw'enty*onc days after the date of its 
creation, hut witiioul [ircjudice to any contract or obligation for repayment of 
the inoiH*y thereby seeui’ed, and w'hen a eharg<‘ iKM-ornes void under this section 
the money Hcuun-d tlu rcby shall iuimediaielv U^c-omo payable. 

(2) This section applies to the following clmrge.s: — 

fa) a charge lor the purpose of securing any ksne of debenturCH: 

(b) a chaigr on uncaih'd share rapitn) of the eompany; 

(c) a eharge ereated or evideiieiui l)y an instninipnl which, if i*xecuted by 

an iudividiial, woulil rerpiire registration as a lull of sale; 

(d) a I'luu'ge on laml. wheix*ver situatr. or any interest therein; 

(c) a charge on hook dcdits of the company; 

(f) a floating eharge on llie undertaking or property of the company; 

(g) a charge on calls niaile hut not iiaid; 

(h) a charge on a ship or any share in a ship; 

(i) n charge on goodwill, on a patent or n licence under a patent, on a 

trademark or on a copyright or a licence under a copyright. 

(3) In the ease of a eharge created out of the United Kingdom comprising 
solcl\ projierty situate outside the United Kingdom, tlie delivery to and the 
receipt by the registrar ol a eoiiy verified in the jirescribed manner of the 
instrument hy w^hioh the eharge is created or evidenced, shall have the same 
eifeet for the inirposes of this section as the delivery and receipt of the instrument 
itself, and twenty-one days after the date on which the instrument or copy 
could, in due course of post, and if despatched with due diligence, have been 
received in the United Kingdom, shall be substituted for twenty-one days after 
the date of the creation of the charge, as the time within which the particulars 
and instrument or copy are to be delivered to the registrar. 
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(4) W'herc a charge is created in the United Kingdom hut comprises property 
outside the United Kingdom, the instrument creating or purporting to create 
the charge may be sent for registration under this section notwithstanding that 
further proceedings may be necessary to make the charge valid or eftectual 
according to the law of the country in which the property is situate. 

(o) Where a charge comprises property situate in Scotland or Northern 
Ireland and registration in the country where the property is situate is necessary 
to make the charge valid or effectual according to the law of that country, the 
delivery to and the receipt by the registrar of a copy verified in the prescribed 
milliner of the instrument by which the charge is created or evidenced, together 
with a eertilicate in the prescribed form stating that the charge was presented 
foi' registration in Scotland or Northern Ireland, as the ease may be, on the date 
on whii-li it was so presented shall, for the purposes of this section, have the same 
effect as ihe delivery and receipt of the instrument itself. 

((!) W'licre a negotiable instrument has been given to secure the payment ol 
any liool; debts of a company, the deposit of the instrunieiil for the purpose of 
seninng an advanee to the coinpaiiy shall not for the purposes of this section 
lie treated as a eliargc on tliose liook debts. 

(7) The hnldirig of debentures entitling the holder to a charge on land shall 
net (or file purposes of this section be deoiued to be an interest in land. 

(Sl Where a series of debentures eontaining, or giving by reference to any 
utliei instrument, any charge to the Iwnefit of which the debenture holders of that 
.‘■cries iiri entitled puri pa/i'iii is created by a company, it shall for the purposes 
of fins section be sufSoient if there are delivered to or received by the rcgistrui 
within twenty-one days after the execution of the deed eontnining the charge 
or. if there is no siicli deed, after the, execution of any debentures of the series, 
file fnllowitig particulars: — 

(a) the total amount secured by the whole serie.s; and 

(to the (lutes of the resolutions authorising the issue of the series and tin 
date of the covering deed, if any, by which the seourily is created or 
di'fined; and 

(c] a general descrijition of the projierty charged; and 

(d) the names of the trustees, if any, for the debenture holders; 

tiigeilier with the deed containing the charge, or, if there is no such deed, one 
of Uii. deljcntures of the series; 

I'lOMiled that, where more than one issue is mode of debentures in the series, 
there .shall be sent to the registrar for entry in the register particulars of the date 
and aniiiunt of each issuo, but an omission to do this shall not affect the validity 
of the delienturos issued. 

(ff) t\herc any commission, allow'anec, or discount has been paid or made 
either directly or indirectly by a company to any person in consideration of hi.-- 
suliscnbirig or agreeing to subscribe, whether absolutely or conditionally, for 
any debentures of the company, or procuring or agreeing to procure subscrijitions. 
whether absolute or conditional, for any such debentures, the particulars required 
to be sent for registration under this section shall include particulars as to tin 
amount or rate per cent, of the commission, discount, or allowance so paid or 
made, but omission to do this shall not affect the validity of the debentures 
issued; 

f rovided that the deposit of anj' debentures as security for any debt of the 
company shall not for the purposes of this sub-see-tion be treated as the issue ot 
the debentures at a discount. 
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(10) In this Part of this Act- 
la) the expression " charge ” intludts mortgage ; 

(b) the expression ** fixed date ” means in relation to the charges specified 
in paragraphs (a) to (f), both inclusive, of sub-section (2) of this section, 
the first day of July, nineteen hundred and eight, and in relation to 
the charges ai«'dfied in paragraphs (g) to (i), both inclusive, of the 
said sub-section, the commencement of this Act. 

This section applies to certain specilied classes of mortgages and 
cliarges only — namely, those particularized in sub-sect. (2), of which 
paragraphs (g), fh'j and (.i) of this su\>-see.t\on were added Viy the Act 
oi WiM. dicTvee, a simple, mortgage or charge ^not being a floating 
charge, nor for the purpose of securing au issue oi debcutuies or 
deVieuture stoch') on a eoneession will not require registration under 
the section, or ii mortgage, by dejiosii of dock warrants, liills of 
exchange, ov other mercantile documents, unless made for securing 
an issue uf debenlures or debenture .stock. Such mortgages or 
cliarges imi.sl, however, be entered in the company ‘.s register provjdi'd 
for iiy serf. W. A deed of eovenaiit .securing bonus certificates requires 
regi.strntioii. Honre v. Brittsh Volumhia Ansocn., W. N. (1912) 235; 
107 L, T. HU2. 

(c) Bill of sale. |,ji| ,see .seel. 1 of the Bills of Sale Act, 

A })lo(lge of good.s aeeoiiipanied by delivery of jiosHCSsioii to 
llie pledgee is not. a bill of sale {Er jxirtc Hvhfmrd (1886), 17 Q. B. D. 
('Hn); even if aeeoiiipaiiied by "letteis of trust” {Re David Allcster, 
Lid., (1922) 2 Oil. 211); nor where the goods are retained by the 
( ciiiipany in locked rooms, the keys bcdiig given to the creditor 
(11 nghtson v. Mc.Arllnir and Hntchmsons (1919), Lid., (1921) 2 K. B. 
Mi7), nor is an oral agreement giving security followed by jiosses.sion 
(('Imrimrorlli \. Milk, (1892) A. 0. 23J ; Rammy v. Margretl, (1894) 
2 y, 13, 18); nor jnimd facie are inventorie.s of good.s with receipt 
.iitaelied {Ramnay v. Maryretl, mpni ; Pritdential Mortgage Co. v. 
Maryldione Borough Council, 8 Loc. Gov. Rep. 901); nor sale and 
Idling agreenieuts {MancJicukr Ry. Vo. v. Rorth Central Waggon Co., 
hi -tpp. Cus, 554). But. invoices and warrants for delivery of a stock 
of nlii.skey have been held to be within the section. Dublin City 
Distilbry V. Doherty, (1914) A. C. 823. This provision “ must be 
loiistnied as apjjlying to all instruments which, if executed by nn 
iiidnidual, Mould for tJieir validity require registration”; per Lord 
Barker, (1911) A. (’. at p, 854. 

-ill nulustrial and provident society is not within the protection 
atuirded to companies; but where the society charged all h® 
property, the charge was held to be severable and to be valid as to 
the as.sct8 other than jiersonal chattels. iVwt/i Wales Produce and 
^cpjilii Associi., (1922) 2 Ch. 340. 
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“Book debts” are debts properly accounted for in books. See (e) Book 
Shipley v. Marshall, 14 C. B. N. S. 566; Tailby v. Offwial Receiver, 

13 App. Oas. 523; Dawson v. Isle, (1906) 1 Ch. 633. A re-insurance 
contract involving book debts does not require registration if it creates 
no charge on the book debts. Law Car and General Insurance Co., 

W. N. (1911) 101. A deposit of duplicate bills of lading accompanied 
bv letter hypothecating the shipments or the proceeds of sale require.^ 
registration. Ladenburg & Co. n. Goodwin Ferreira cfc Co., (1912) 

3 K. B. 275. The section cannot be avoided by endeavouring to alter 
the form of the transaction. Saunderson d Co. v. Clark, 29 T. L. R. 579. 

A document assigning hire-purchase agreements was held by Eve, J., 
to be a charge, and he further held (and, it is submitted, rightly) that 
th(' rentals reserved under the hire-purchase agreements were book 
(lel)ts. This decision was overruled by the Court of Appeal on the 
ground that the transaction in question was not a charge, but an 
alisohne assignment. The ruling of Eve, J., that the rentals were 
liouk debts was not dealt with by the Court of Appeal and remains 
iinalTccted. Re Geo. Ingkjield, Ltd., (1933) 1 Ch. 1. 

A letter authorising the London County Council to pay a certain 
sum to a creditor of the company out of the next payment to fall diu‘ 
to the company from the council was held by the Court of Ajjpc'al ti> 
be an absolute assignment of part of a book debt and not a charge on 
book debts within sect. 79. Ashby Warner d Co., Ltd. v. Simmoyis. 

(193ti) W. N. 212. 

A mortgage or charge — which word includes an equitable charge "Created.” 
— i.s '• created ” when the deed is executed or the, agreement for 
the mortgage or charge made, though the advance takes place 
subsequently. Spiral Globe Co., (1902) 2 Ch. 209; Re Harrogate 
Estates, Ltd., (1903) 1 Ch. 498; New London and Suburban Co., 

(190S) 1 Ch. 621. Thus a debenture is “ created ” when the common 
seal is affixed to it, even though it be not issued until .some subsequent 
fieriod. Spiral Globe Co., (1902) 2 Ch. 209. So a debenture stork- 
trust deed containing an acknowledgment of indebtedness and charge 

creates ” the stock when the company executes the deed. Wliert' 
a debenture trust deed was executed in 1895 to secure debentures 
and some of the debentures were issued in 1903 {i.e., after the Act 
of 1900 which first required registration), the debenture holder was 
held entitled to the benefit of the specific charge contained in the 
trust deed, though not to the floating charge contained in the debentures. 

Dublin City Distillery v. Doherty, (1914) A. C. 823. A mortgage by 
deposit with a memorandum dates from the deposit and not from 
advances on it or from a date subsequently filled in. Esberger d Son, 

Ltd. V. Capital and Counties Bank, (1913) 2 Ch. 366. 

A debenture creating a floating charge duly delivered for registration 
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within twenty-one days of its actual issue is not void under sect. 79, 
because the lender advanced the money under an agreement to issue 
the debenture more than twenty -one days before the date of the 
delivery for registration. Columbian Fireproofing Co., (1910) 2 Ch. 120. 

It is the security only which is avoided under sect. 1 when the 
mortgage or charge becomes void under the section; the money 
secured by the mortgage or charge is to become immediately ]iayable. 
The security is void " against, the liquidator and any creditor of the 
company.” This meludes secured creditors even though they have 
notice of t he uureglKtered charge. Fe Monolithic Co., (1915) 1 (h. 643. 

Sub-sect. (8) of the section providc.s for a different mode of registration 
to that of sub-sect. (1). Thi.s is b\ registering certain .specified 
particular.s, Accorditu: to tliis method it is not necessary to 
register the detienturcs theniselve.s; .see Harrogate Estates, Ltd., (1903) 
1 Ch. 498, where it was held that the registration of the particulars 
spccitietl in the suh-seetion protected the subsequently ci'cated 
debentiire.s of the .senes, ami also those of the series created not more 
than twenty-one days before the regi.stration of .such particulars. 
It was al.so held thiit they can lie registered at any time, and that 
the words " debent ure.s containing any charge” are equivalent to 
dehtuifiires which have the benefit of a charge, and that the limit 
of tweiily-oiie days dm-s not ajiply to the registration of these 
fiatiieulars, luit this was a decision under .sect. 14 of the Act of 1900, 
and the words of sect. 79 are different, tlie limit of twenty-one days 
heiiig ex|)ressly in.serted. Tliis inode of registering particulars is now 
eonimonl) ado|)led in the ca.se of a series of debentures and debenture 
stock. Ciinard Steiim.'tfiiji Vo. v. Hopu'ood, (1908) 2 Ch. 564. 

Wlierc dcbciitiircs duly registered arc. depiositcd by way of 
security, it is apprehended that the agreement defining the terms 
of redeiiqiliuii does not require regi.stration. The deposit is analogous 
to a transfer of lienefieial interc.st, and cannot involve any higher 
obligation in respect of registration. But if the deposit is of debentures 
unregistered, the agreement as to the deposit cannot be relied on 
as a seeunty giving an equitable charge, unless such agreement is 
duly registered under sect. 79. See Ex parte Mackay, 8 Ch. 643. 

There is no difficulty in registering a specified amount of debentures 
(oi debenture stock) ‘ forming part of an issue not exceeding the 
issued (or paid-up) capital for the time being”; and a charge, e.g., 
tor securing money advanced and to be advanced, not exceeding 
^ registered; nor should there be any difficulty as to 

egi'termg a security for advances, present and future, without 
I unit, for sect. 79 does not require the minimum amount or the 
maximum amount to be registered, save as regards debentures or 
debenture stock. 
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Sect. 79 only applio,'< to a charge created by the company; but the 
provisions of the section have now been expanded to charges afiecting 
property acquired by the company. 

Sect. 81 provides a.s follows; — 

81. -(1) Where after the coniraencement of this Act a company registered 
in England acquires any property which is subject to a charge of any such kind 
iiN would, if it had been created by the company after the acquisition of the 
pic)|MTty, have been required to be registered under this Part of this Act, the 
conipany shall cause the prescribed particulars of the charge, together with a 
< n|iy (certified in the pro.serihed manner to bo a eorrect copy) of the instrument, 
if anv, by which the charge was created or is evidenced, to be delivered to the 
rccistrar of companies for registration in manner required liy this Act within 
1 wi iity-one days after the date on which the acquisition is eomplcteil : 

Provided that, if the ]iroperty is situate and the charge was created outside 
Cicat Britain, twenty-one days after the date on which the copy of the instrument 
could in due course of post, and if dispatched with due diligence, have been 
I'ccciveci in the United Kingdom shall be substituted for twenty-one days after 
tin c(im|ilotion of the acquisition as the time within which the particulars and 
th( iTijiy of the instrument arc to he delivered to the registrar. 

‘‘Ji If default is made in eomplying with this section, the company and every 
othcer of the company who is in default shall be liable to a default fine of fifty 
jioinida. 

Tlie jirovisions of this section arc also made to apply to comjianic.s 
registered outside England (sect. 90) and to charges created before the 
Act of 1929, which would have required to be registered if made after 
ttie Aft. (Sect. 91.) 

A casual omission from the particulars required to be registered Certificate 
under sect. 79 (8) is cured when the registrar has certified that 
registration has been fully made. Cumrd Steamship Co. v. Hopwood, 

(1908) 2 Ch.564; Yolland, Husson and Birkett, (1908) 1 Ch. 152. And 
see sect. 82 (2), p. 197, infra. 

-A mortgage or charge once registered is valid as to all the property 
comprised in it, notwithstanding that the particulars of the property 
charged as registered are insuflicient. National Provincial, do. Bank 
V. Charnhy, (1924) 1 K. B. 431. 

Property comprised in a trust deed is often released and replaced Substituted 
by other property. When this is the case, a mortgage made or charge 
given on such substituted property after the date of the Act requires 
registration [Cornbrook v. Law Debenture Corpn., (1904) 1 Ch. 103): 
unless the trust deed has already been registered under sub-sect. (8) 
of the section {Cunard Steamship Co. v. Hopwood, (1908) 2 Ch. 564). 

Having regard to sect. 81 (1), the mere fact that the charge was not 
created by the company would not affect the necessity for registration. 

To this extent Bristol United Breweries v. Abbott, (1908) 1 Ci. 279, 
must be taken to be overruled by sect. 81. 
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It has been suggested that sect. 79 (8) does not apply to a case where 
property is conveyed to the trustees of a debenture trust deed by way 
of substituted security; it is submitted, however, that sect. 81 (1) 
does not require registration in any case where it would not be required 
by sect. 79 (1), and that such a substituted security is a charge within 
sect. 82 (1) (a). See Cunard Steamship Co. v. Hopwood, ubi supra. 
at p. 577. 

By sect. 80 a statutory duty is imposed on the company to send the 
necessary particulars to the registrar, aud the duty is enforced by heavy 
penalties. 

As to renewals :—Wliere in the case of a debenture issued before 
the commencement of the Act an agreement is subsequently made 
merely to extend the time for payment, this does not “ create ” 
any mortgage or charge and, therefore, does not require registration; 
BO also in the case of a debenture registered under sect. 79 a mere 
extension of time doe.s not require registration. But where the 
extension involves the creatimi of a further charge, e.g., where 
the rate of interest is increased, the extension does require registration. 

The Act does not contain any provision.s as to renewal similar to 
those in the Bills of Sale Act, 1878, s. 11. A transfer of a duly 
registered mortgage or (diarge or of a mortgage or charge not requiring 
registration needs of course no registration. 

Sect. 85 jirovides for extending the time for registration as follows; — 

86. The (;ourt, on being satisfied that tlie omission to register a charge within 
the time required by this Act, or that the omission or niisstatcmont of any particular 
witli respect to any such charge or in a memorandum of satisfaction, was accidental, 
or due to inadvertence or to some other sulficient cause, or is not of a nature 
to prejudice tlie position of creditors or shareholders of the company, or that 
on other grounds it is just and equitable to grant relief, may, on the application 
of the company or any person interested, and on sueh terms and conditions as seem 
to the Court just and expedient, order that the time for registration shall be 
extended, or, as the case may be, that the omission or misstatement shall 
be rectified. 

The jurisdiction is conferred in the widest terms; terms much wider 
thau those used in the Bills of Sale Act, 1878, s. 14. 

Tor a form of appbeation see Torm 75, p. 307, post. The 
afihdavit in supjiort should show the reasons for the omission to 
register and should state that no executions have been levied against 
the company and no proceedings to wind up the company have been 
commenced. Bootle Cold Storage Co., W. N. (1901) 54; Re Tingri 
Tea Co., . N. (1901) 1(15. These statements in the affidavit are 
not, however, essential, and orders have been made in their absence. 

The application to extend is usually made on the ground that the 
omi.saion was accidental or due to inadvertence. 
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The definition of the word “ accident ” in Johnson’s Dictionary 
i>f, “that which happens unforeseen; casualty; chance”; and in 
Richardson’s Dictionary, “ that which falLs or happens or comes to, 
uenerally with a sub-condition of something unforeseen, unexpected, 
imfortiniate, unnecessary, without design, contrivance or intention.” 

The flctinition in Johnson’s Dictionary of “ inadvertence ” is “ care- 
li'ssne.s.s, negligence, inattention”; and in Richardson'.s Dictionary, 
■■ inattention, uncautiousness, carelessness, negligence, improvidence.” 
Tims it appears that inadvertence is a much wider word than accident. 

Huddleston, R., in Ex parte Lenanlon (1889), 53 J. H. 263, defined 
■' inadvertence.,” as meaning negligence or carelessness where the 
circumstances show an absence of bad faith; and in Jackson & Co., 
(1899) 1 Ch. 318, ignorance of law was held to be “inadvertence." 
The term was used in the Bankruptcy Act, 1883, Sched. L, r. 10, and 
it.s meaning there has been much discussed. See Re Piers, (1898) 
1 Q. B. 627. See also Fenton v. J. ThorUy &: Co., (1903) A. C. 413; 
Brintons. Ltd. v. Purvey, (1905) A. C. 230, and other cases under 
till' Workmen’.s Compensation .Act, 1897. As to extension where 
di'lav I.-, cau.sed by the property being abroad, see Tingri Tea Co., 
W. N. (1901) 165. 

Many orders have been made extending the time for registration 
of mortgages and charges. 

In Joplin Brewery Co., (1902) 1 Ch. 79, Buckley, J., laid down 
as a rule of practice that the order extending the time for registration 
of a mortgage or charge should contain words to the effect that 
" The order to be without prejudice to the rights of parties acquired 
(irior to the time when such debentures shall be actually registered.” 
Thus rule of practice was based on the practice adopted in the case of 
bills of .sale with reference to the decisions in Ex parte Furber, Re 
Parsons, (1893) 2 Q. B. 122; Crew v. Cummings (1888), 21 Q. B. D. 
120, namely, that the Court should not make the order for extension 
so a.s to defeat a title actually vested in a person wlio has acted with 
perfect hona fides, e.g., rights of a trustee in bankruptcy or of any 
execution creditor; but the words adopted go much further, unless, 
indeed, the, words “ rights of parties acquired ” mean titles actually 
as above*. 

The practice thus initiated came before the Court of Appeal m 
P C. Johmon & Co., Ltd., (1902) 2 Ch. 101. There it was proposed 
lo is, sue debentures ranking pari passu, and to be secured by a 
floating charge and a trust deed. Some were issued before the. 
Companies Act, 1900, came into operation, and therefore did not 
require registration; the rest were issued after that date and were 
not registered. A very pretty legal puzzle was thus presented. 
The holders of these debentures of the company applied for an 

P.—D. 13 
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extension of time. Kekewich, J., acceded to the application, but 
added to the order the qualification introduced by Buckley, J., in 
Jojilin Brewery Co., supra. There was an appeal, and it was contended 
that the words of the qualification were too wide, and that the 
pari passu right.s of the class ought not io be interfered with. The 
Court assented to this argument, and whilst extending the time for 
ii'gistration, added to the order a proviso as follows: — 

“ PrHvidcd always that this order is to ho without prcjudli'p to any rights 
other than rights in respect of delientures of the said sericH which may have 
heen or niav he acquired against' the hfdders of the said debentures set forth in 
the schedule to this order prior to the time when the last-mentioned debentures 
shall be actually registered, and it is hereby declared that except so f.ar, if at 
all, as may he necessary for giving effect to the proviso aforesaid, such proviso 
shall not interfere with the rights of equality amongst themselves attached to all 
ihe debentures of this scries, hut so that in the event of the dehentures set forth 
in the said schedule being avoided as against parties having any such rights as 
are preserved by the said proviso, none of the holders of the debentures of the 
said series, other than the holders of the delamturos set forth in the said schedule, 
shall by reason of siub aisudaneo }« required to aect'pt any less share of the 
assels eoiiipri-cd m his security than he would have taken if there had been no 
such avoidaiiee.'' 

With rtdereuce to the words in the proviso, “ rights of partie.s 
acquired,’' Collins, M. R., said: “It is not necessary for us in this 
ea,so to decide whether any creditor who had not actually issued 
erectition is a creditor who ought to be protected and who ought 
to displace the rights of those who were not registered until after 
liis debt had accrued. It is not necessary to give a decision upon 
that jioint, though I am hound to say that Buckley, J.’s, judgment, 
which purported to apply this Act on the analogy of the clause in 
the Bills of Sale Act, does seem in these terms rather to enlarge 
the are.a to which the Bills of Sale Act was held to be limited, for, 
in.'tcad of dealing with creditors who have actually issued execution 
— that lias been the subject of discussion under former Acts — he 
says this; ‘ The orders ought to be drawn so as to save the rights of 
persons who have become creditors of the company before registration 
is eSected, just as in the case of bills of sale.’ Now with respect to 
hills of sale, one case has been cited to us which went to the Court 
of Appeal, and in which Bowen, L. J., gave the judgment, in which 
Lord Esher, M, R., agreed. That was the case of Crew v. Cummings, 
-1 Q. B. D. 420. In that case an execution had actually heen put in 
between the date of the bill of sale and the time of the appheation 
to enlarge the time for registration, and the Court held that the 
time for registration could not be extended under the 14th section 
so as to defeat the vested right of an execution creditor. . . . Now 
It seems to me that that judgment is given on the footing that but 
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for the execution put in, the creditor would have taken no rights 
which would have been interfered with by giving permission to 
extend the time necessary for the registration of the bill of sale, 
ilowtt er, it seems to me that it is not necessary for the Court to 
iecide any point about creditors, whether execution creditors or 
others." Stirling, L. J., agreed, as also did Cozens-Hardy, L. J., 
who stated that he doubted whether the words of (palification 
inserted in the order made by Kekewich, J., in conformity with 
Jojjliii Brewery Co., “would have any cfiect in protecting creditors 
who liave not taken some proceedings to get a charge or security ujion 
the goods.” 

The question thus left open was ultimately decided by the Court of 
Appeal in Ehrmann Bros., (1906) 2 Ch. 697. In that case the Court 
I'Xj'lairied the true meaning of the proviso. It is only designed to 
protf'ot rights acquired by charge, execution or otherwise against the 
property of the company in the interval between the expiration of 
Ills twenty-one days for registering and the extended tim(‘ allowed 
O' iiie order. Such jier.sons are protected even though they had 
notice of the unregistered charge. Re Monolithic Co., (1915) 1 Ch, 
I'l.!. It Joes not proteet the existing unsecured creditors who have 
not ulitaiiied any security or charge ujion the ])r()perty subji'ct. to 
the dcbetiture.s. Re M. 1. G. Trust, (1933) Ch. at pp. 569—572. 

In the subsequent case of Cardiff Workmen's Cottage Co., (1906) 
~ Oh. 627, Buckley, J., after referring to the case last cited, made an 
order in the Johnson form without any further qualification; but 
said: “ When a case of .sufiicient magnitude arhses it may be well to 
give notice to some of the unsecured creditors of substantial amount 
ns to give them an opportunity of being heard, if they so desire, 
iqion the question of what is ‘ just and expedient.’ ” 

IVliere an order extending the time is made, and the words of the 
protecting proviso appear in it, and before actual registration a 
Mimling-up commences, the mortgage or charge if sub.sequently 
resiistered is not effective against the general body of creditors. 
^>'gh-Oriental Carpet Co., (1903) 1 Ch. 914. 

here notices had been sent out convening a meeting to consider a 
'■esolution for voluntary winding-up and the motion to extend the 
t line for registration came on before the meeting had been held, a special 
order was made preserving a right to the liquidator to apply to discharge 
order. Re L. H. Charles ct- Co., Ltd., (1935) W. N. 15; and .see 
I'orin 77 a, infra. 

On an application to extend the time for registration made after 
commencement of a voluntary winding-up, Swinfen Eady, J., 
m (1 that for the protection of the genera! creditors whose rights 
accrued the qualification words in Joplin Brewery Co. must be 
13 (2) 
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inserted in the order. Spiral Globe Co., (1902) 1 Ch. 393. But in 
S. Abrahams and Sons. (1902) 1 Ch. 695, Buckley, J., refused an order 
for extension after a winding-up had commenced. 

The power to extend the time for registration under sect. 15 of 
the Act of 1900 remains, tliougli the Act of 1900 is repealed, fo 
Lush d- Co., W. N. (1913) 39; 108 L. T. 450. 

Where the directors of the company, knowing that the company 
wa.s hound to go into liquidation, did not oppose the exten.sion of the 
time for registration and did not inform the Court of the circumstances, 
the proei'cdings wen' held hv Kve, J., to be a fraudulent preference, 
hut tlic Court of Ajipeal, aftirmed by the House of Lords, held that there 
was not sufficient evidence of intention to prefer. Re M. I. G. Trust. 
Ltd . (1933) 1 Ch. 542; S. C. stiJb-vom. Peat v. Gresham Trust, 

A. C. 252. 

The diflicultie.s involved a.s to c.'ctcnsion of time may sometimes be 
avoided by eaucelling the unregistered debentures and is, suing in 
.sub.sl itiiilon new debentures, which can be registered wirliin 
twenty-one days from the date of their is, sue, See N. Defrie.s & Vo , 
(1904) 1 Ch. 37: Renshaw & Co., \V. N. (1908) 210. In some cases, 
howi'\'er, the i.ssue of the new debentures might, where a winding-iift 
takes plaee within three or .six months, bp held to be a fraudiileiit 
preference (see .serf. 265), or void as a floating charge under sect. 2(ift 
Cardiff Workmen's Cottage Co., supra. 

With reference to seet. 75 of the Act — the rc-i.ssue section— a 
ipiestion may arise as to whether a debenture duly registered and kept 
alive, and " re-issued ” within the meaning of that .section, requires 
to be ri'-regi, stored on its re-i.ssue. 

The re-issuc iiudev the section may be made alternatively, eitlid' 
by re-isMiiiig the .siinie delientiircs, or by i.ssuing other debentures m 
their plaee. 

In the latter e.ise where there i.-, a single debenture, the new debenture 
should be regi.stered, for it '' ercates a mortgage or charge, or where 
the rc-issut'(l debentures are p.art of a serie.s, particulars of tlic re-issue 
should be sent I o the registrar under sect. 79 (8) ; but when the orisinal 
debenture wa.s duly regi.stered and is kept alive by being transferred 
to a nominee of the company, it is apprehended that the transfer 
that nominee, though a re-i,ssue for the purposes of sect. 75, is 
a new creation of a mortgage or charge, for the original mortgage 
or charge has liccn kept alive. 

Form of Register. 

iSeef. 82 provide.s a.s follows; 

82, --(1) Tile rcg:i,trar of companies shall keep, with respect to each eomjiai’.Vi 
er in t le jircscribpd form of all the charges requiring registration uini^r 
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thiH Pail of this Ait, and shall on payment of the prcacribed fee, enter in the 
ripister with respect to buiIi chargee the following particulars; — 

(a) III the ease of a charge to the benefit of which the holders of a series of 
(lelienturcs are entitled, such particulars as are specified in sub-section (8) 
of section 79 of this Act; 

(b| I’l the case of any other charge — 

(i) if the charge is a r harge created by the company, the date of its 
I rcation, and if the charge was a charge existing on property acquired 
liy tire company, the date of the acquisition of the pro])crty ; and 

(ii) the amount secured by the charge; and 

(iii) short particulars of the propr-rty charged; and 

(iv) the persons entitled to the charge. 

(f) The registrar shall give a eertitieate under hi.s hand of the registration 
of any charge registered in pursuance of this Part of this Act, stating the 
iiniount thereby secured, and the certificate shall lie <'onclusive evidence that 
till ri(|uin'raents of this Part of thi.s Act as to registration have been complied 

Wllll. 

gt) The legister kept in jjurduunce of this .section shall be open to inspection 
In an> iicrson on payment of the prescribed fee, not exceeding one shilling for 
( .e li iiisjicctiuri. 

the registrar shall keep a chronological index, in the ))rcscribcd form and 
Willi the ])ri!8cril)ed iiarticulars, of llie charges entered in the register. 

Scr'l. S3 provulcs as follow.s: — 

83. -(t) The company shall cause a i-opy of every eertifieate of registration Certificate of 
uh'mi under the last foregoing section to be endorsed on every debenture or registration. 

i crtihi’ate of debenture stock which is issued by the company, and the payment 
cl winch is secured by the charge so registered: 

iTuvideJ that nothing in this sub-section shall be construed as requiring a 
' Hiijuriy to cause a certificate of registration of any charge .so given to be 

loiM (| on any debenture or eertifieate of debenture stock issued by the 
''mqranj before the charge was created. 

■ -1 if any ixirson knowingly and wilfully authorizes or permits the delivery 
■’I inn debenture or certificate of debenture stock which under the jirovisions of 
tl'i' M'ctioii is required to have endorsed on it a co]>y of a certificate of registration 
•tiilinin the copy being so endorsed upon it, he shall, without prejudice to any 
ciliiT liability, be liable to a fine not exceeding one hundred pounds. 

^ect , S4 provides as follows : — 

84. The registrar of companies may, on evidence being given to his satisfaction iSatislaction 
that the debt for which any registered charge was given has been paid or satisfied, 

eider that a memorandum of satisfaction be entered on the register, and shall 
d I'-quired furnish the company with a copy thereof. 

Registration at the Company’s Office. 

l^ect. 88 provides as follows; — 


88. (1) Every limited company shall keep at the registered office of the 
company a register of charges and enter therein all charges specifically affecting 
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property of the company and all floating charges on the undertaking or any 
property of the company, giving in each case a short description of the property 
charged, the amount of the charge, and, except in the case of aecurities to bearer, 
the names of the persons entitled thereto. 

(2) If any director, manager, or other officer of the company knowingly and 
wilfully authorizes or permits the omiasion of an\' entry required to be made in 
purananee of this section, he shall Im- iiahie to a tine- not exceeding fifty pouiuis. 

Tlie noii-rcgi.str.'ition of a mortgage or charge — so it was IkIiI 
under the original .section, ('ompanie.s Act, 1862, s. 43— does not 
invalidate it, even where the person in whose favour it is created is a 
direetor of the eonijiany. Wright v. Horton, 12 App. Cas. 371. lt« 
sole effect is to expose the defaulting directors to the prescribed penalties. 
Directors are not liahle for “ knowingly und wilfully ” authorizing or 
permitting the omission if they have directed the secretary to make 
the entry and lie has not made it. Borough of Haclrney Newsvaver 
Co., 3 Ch. I). 60S). 


Right of Inspection. 

Both registers are now open to the inspeetion of creditors and members 
of the coiiijiany. 

Sect. HS) pi'oviiles as follows: — 

89. — (1) The copies- of instruments creating any eharge requiving registration 
UDder this Part of this Act with the registrar of eonpianies, and the register of 
charges kept in pursuance of the last foregoing scetion, shall be open during 
business liours (liut sul'jeet to stieh reasonable restrictions as the company in 
general meeting may miposc, so that not less than two hours in each day shall 
be allowed for inspection) to the inspr-etion of any creditor or member of the 
company without fis-. and tlie register oi eiiarges shall also be open to the 
inspection of any other |K‘rsori on payment of such fee, not exceeding one shilling 
for each iiispertioii. as tlie company may preserilie. 

(2) If inspeetion of die said copies or register is refused, any officer of thr 
company rrfu-sing inspection, and every direetor and manager of the company 
authorizing or knowingly and wilfully permitting the refusal, shall be liable 
to a line not exceeding five pounds, and a further fine not exceeding two pounds 
for every day during which the refusal continues. 

(3) Tf any such refusal occurs in relation to a company registered in England, 
the Court may by order compel an immediate inspection of the copies or 
regi.stci-. 


(6) Order and Disposition. 

rules a8*to reproducing so far as applicable to companie.s 

dk^ition'^- Judicature Act. 1875, does not make the bankruptcy 

not applicable order and disposition, applicable to companies winding-up, 

to a company, and accordingly, if a company goes into liquidation, property remaining 
m Its order and dispo.sition will not be withdrawn thereby from the 
debenture charge. Crumlin fiaducl Works Co., 11 Ch. D. 755; 
Gorringe v. Iruell Indiarubber Works, 34 Ch. D. 128. 
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(7) Annual Summary to show Mortgages and Charges. 

Sect. 108 of the Act, provides for a return to be made annually Annual 
with regard to the share capital and other matters. This annual 
return must also contain some particulars in regard to debentures. 

The 'fe tion contains the following provisions: — 

108. — (1) Every company having a share capital shall once at least in every Annual 
vear make a return containing a list of all persons who, on the fourteenth day return, 
after the first or only ordinary general meeting in the year, are members of tlic 
eouipany, and of all persons who have ceased to be members since the date of the 
last return or, in the case of the first return, of the incorporation of the 
fompany. 

(H) The return must also state the address of the registered office of llii' 
eompany and must contain a summary distinguishing between shares issued for 
cash and shares issued aa fully or partly paid up otherwise than in cash, and ' 
specifying the following particulars: — 

(f) The total amount of the sums, if any, paid by way of commission in respect 
of any shares or debentures; 

{h| The total amount of the sums, if any, allowed by way of discount in respect 
of any debentures, since the date of the last return; 

( 0 ) The total amount of the indebtedness of the company in respect of all 
mortgages and charges which are required (or, in the case of a company 
registered in Scotland, which, if the eompany had been regi.stcrcd in 
England, would be required) to be registered with the registrar ot 
companies under this Act, or which would have been required so to he 
registered if created after the first day of July, nineteen hundred and 
eight. 

The summary required by this section represents an expansion ol 
the .summary required by sect. 26 of the Act of 1862. The obligations 
of the company under it will be found in Part I., 15th ed., at pp. 572 
et seq. 

(8) Balance Sheets. 

lu the case of a public company a certified copy of the balance .sheet 
must now be included in the annual return. 

8ect. 110 contains the following provisions: — 

I'i) Except where the company is a private company, or is an assurance 
company which has coibplied with the provisions of sub-section (4) of section 
seven of the Assurance Companies Act, 1909, the annual return shall include a 
written copy, certificated by a director or the manager or secretary of the companj 
to be a true copy, of the last balance sheet which has been audited by the 
company’s auditors, including every document required by law to be annexed 
thereto, together with a copy of the report of the auditors thereon certified as 
aforesaid, and if any such balance sheet is in a foreign language there shall also 

annexed to it a translation thereof in English, certified in the prescribed 
manner to be a correct translation; 

Provided that, if the said last balance sheet did not comply with the requirements 
of the law as in force at the date of the audit with respect to the form of 
balance sheets there shall be made such adilitions to and corrections in the 
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said copy as would have been required to i>c made in the said balance sheet in 
order to make it eomply with the said requirements, and the fact that the said 
copy has been so amended shall be stated thereon. 

(4) If a company fails to comply with this section or either of the two last 
foregoinp sections of this Act, the company and every officer of the company who 
is in default shall be liable to a default fine. 

Furfher, (;very holder ol debentures i.h now entitled to Ite furni.shed 
with copies of balance sheets. Sect. 130 (1) (b). This is a statutory 
reeofinition of what had become a very tteneral and proper practice 
on the part of oontyianies — to send copies of balance sheets and reports 
to their delienture holder'^ (whh’h includes dehentnre stockholders). 

The right of debenture and debenture .stockholders to iusjicct the 
register of debenture holders and to have cojiie.s of any trust deed 
is now recognized by seef.. 73, under which the jieriods for closing the 
register must lie sjiecified in the debentures or stock certificates, and 
the Court has ])ower to compel in.spection and production of co))ies. 
Sect. 73 provides as follows; — 

73.-(l) Every icgister of holders of debenture.s of a eoni)iany Bhall, except 
when duly dosed. I>e open to the inspection of the rcgi.stere(l holder of any such 
debentures, and of any holder ol shares in the eonijiany, but subject to such 
reasonable resd'ietioiis us the company may in general meeting inipo.se, so that 
not less than 1\\» hours in each day shall be allowed for inspection. 

I'or the ]iuriio.ses of tlii.s .sub-scetion a register shall be deemed to be duly closed 
if closed in accordariee witli jirovi.sioiis contained in the articles or in the 
delionlurcs or. in the (.use of debcntuie stock, in file stock certificates, or in the 
irusi deed or other (locnment .securing the debentures or debenture stock, during 
such jK'riod or ]H'ruHls, not exceeding in the whole thiity days in any year, as 
may Ik' therein siicitfied. 

(i) Every registered holder of delienlures and every holder of shares in a 
comjiaiiy niiiy require a copy of the register of the holders of debentures of the 
' ompanj oi any jiari thereof on ])ayment ol sixjienee for every hundred words 
required to he cojned. 

(d) en|iv of any tni.sl deed for seeiiriiig any issue of dehentures shall be 
torwiudeil to every holder of any such debentures at liis request on payment in 
the lase ol a )irmted trust deed of the sum of one shilling or such less sum as 
may be jireseiilied hy tlie eonipaiiy, or, where the trust deed has not been printed, 
on jiaynient of .si.\]ieiice for every hundred words required to he copied. 

(4) If im^|)eetion i.s refiisiai, or a copy is refu.scd or not forwarded, the 
company and every offii'cr of the company who is in default shall be liable to 
a tine not e.vceciling five ^lounds, and further shall be liable to a default fine of two 
pouiuis. 

(.») D here a eonijiany is in default as aforesaid, the Court may byi order compel 
an immediate insjvetion of the legieter or dirc-it that the copies required shall 
be sent to the person requiring them. 

An iiU'oiiip stock certificate has beeti held to be a debenture within 
(he eorre.sponding section ot the Act of 1908. Lemon v. Amtw Friarn 
liurKtment Trust, Ltd.. (1920) 1 Cli. 1. 
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CHAPTER XXV. 

ULTHA VIHES AND IRREGULAR 18SUES. 

Where h coiiijnuiy possc^ssus no power, express or implied, by its 
coiistitutioii to borrow, any borrowing by it is tillra vires. So where 
ibe tneinorandum of association fixes a limit to the borrowing powers 
Ilf the eomjiaiiy, any borrowing in excess of the limit is equally uUra 
vires, and securities given for the loan are inoperative. The contract 
in such cases is not merely voidable, it is absolutely void and 
incapable of ratification, even if every member of the company 
j nil purls to ratify it. See Ashbury v. Riche, L. R. 7 H. L. G53. In 
liiiO ease a contract beyond the company’s objects had been made, 
niid Jjord Cairns, L. C., said; The (jue.siion is as to the competency 
mid power of the company to make a contract. Xow, 1 am clearly 
uf ojiinion that this contract wa.s entirely, as I have said, lieyond 
the objects in the memorandum of association; if so, it was thereby 
placed lieyond the powers of the company to make the contract. 
If ,so, my lords, it is not a question whether the contract ever was 
laiified or was not ratified. If it was a contract void at its beginning, 
It was void because the company could not make the rontraet. 
11 every shareholder of the company had been in the room, and 
ivejy shareholder of the company had .said, 'That is a contract 
Vvliich we desire to make, which we authorize the dinictors to make, 
t" which we .sanction the placing the .seal of the comjiauY,’ the case 
wmild not have .stood in any different position from that in which it 
't.inds now. The .shareholders would thereby by unanimous consent 
have been attempting to do the very thing which by the Act of 
Parliament they were prohibited from doing.” 

Hence an ultra vires issue of debentures or debenture .stock is 
wholly void. Nor can a company make good an ultra vires issue 
by altering its powers under sect. 5 of the Act. For example, if by the 
memorandum the company’s powers of borrowing are limited to 
Ib.OOOl, and the company raises money by the i.ssue of debentures 
tc the extent of 5,0001. in excess, and afterwards the limit i.s struck 
out by proceedings under the above-mentioned Act, the company 
cannot call in the ultra vires debentures and issue valid ones in their 
jdace. Ex parte Watson, 21 Q. B. D. 301. 


Ultra vires 
debentures 
and debenture 

stock. 


Void, not 
voidable. 


No ratifica- 
tions by 
acqui.sition of 
subsequent 
jiowers. 
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Borrowing for 
vltra vim 
purposes. 


Subrogation. 


A person lending money to a comj)any which has express or implied 
power to borrow is not bound to ascertain that the money i.s being 
borrowed for iwlra vires purposes. He is entitled to assume this if 
he knows nothing to the contrary. Sec Young v. David Payne & Co., 
(1904) 2 Oh. 608, and other cases cited supra, p. 129. Again, if 
several companies concur, without any power to do so, in borrowing 
on debentures, and charge the respective assets jointly, though the 
transaction is as a joint borrowing invalid, yet, to the extent to 
which the money lent has conic to the hands of each company, the 
debentures will be upheld ns a valid charge on that company’s assets. 
Johnston Foreign Patents Co., (1904) 2 Ch. 234. 

There is another principle which conies in relief of the debenture 
holder when the iiioney has been borrowed ultra vires. This i.s 
known as subrogation. The lender in such a case has no right of 
action in respect of hi.s loan against the company. Nevertheless he 
has certain rights in resiicet of the moneys received by the company 
under the trau.sictiou; he hu.^. that is to say, if he intervenes before 
the money ha.s been s[ient, a right to obtain an injunction restraining 
the company from [larting with it. If he cannot do that, yet, if the 
company has spent it in paying off just debts owing to creditors of 
the comijuiiy, he may be entitled to stand in the place of and to be 
subrogated to the rights of such creditors. See Blackbwn Builditip 
Soc. V. Cmili_ffc, Brooks d Co., 22 Ch. D. 61, 71; 9 App. Cas. 857: 
Baroness Wenlock v. River Dee (No. 2), 19 Q. B. D. 155; Harris 
Calculating Machine Co., (1914) 1 Ch. 920. 

This corK'c.ssion to the lender is based on a well settled principle of 
equity, namely, that those who pay legitimate demands which they 
are bound in some wav or other to meet, and have had the benefit of 
other ]ieople s money advanced t() them for that purpose, shall not 
retain that benefit so as in substance to make those other people pay 
their di'lits. Per Lord Selborne, Blackburn Building Soc. v. Cunliffe, 
Brooks d’ Co, 22 Ch. D., p. 71. Nor is it essential that the debts 
in question sliould be debts existing at the time when the advance 
is made. The eijuity extends also to cases in which money advanced 
has been applied in payment of debts and liabilities accruing 
subsequently. Baroness Wenlock and others v. River Dee Co., 
19 Q. 11. D. 155. ‘‘ This equity, " said Lord Justice Fry in that case, 
is based on a fiction, which, like all legal fictions, has been 
invented with a view to the furtherance of justice; the Court closes 
its eyes to the true facts of the case, namely, an advance as a loan by 
the guasi lender to the company and a payment by the company to 
its creditors as out of its own moneys, and assumes on the contrary 
that the quasi lender and the creditor of the company met together 
and that the former advanced to the latter the amount of his claim 
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against the company and took an assignment of that claim for his 
own benefit. There is no reason that we can find for supposing 
that this imaginary transaction between quasi lender and the creditor 
was confined to tiie day and hour of the advance of the money to the 
c()m|iauv — in the coffers of the company the money really advanced 
as a loan i.s still thought of by the Court as the money of the quasi 
lender, and the Court as the author of the benevolent fiction on which 
it acts can fix its own time and place for the enactment of the 
,sLi|ipu,sed bargain between the two parties who have met and contracted 
together only in the imagination of the Court. . . . Now the 
|)iivment of bond fide lialiilities arising or accruing subsequently to 
the actual date of the advance has in no way really added to the 
haliilities of the company, and, therefore, in no way tran,sgrosses the 
boundaries of the doctrine as laid down by this Court in the case to 
which we have referred.” 

This imaginary scene — the meeting together of the quasi lender 
and creditor, as in some primitive action of Roman law — is a flight 
ol judicial fancy; and in Wrexham, Mold and Conmh's Quay Ry.Co., 
(Ihyy) 1 thi. 440 ((I. A.), doubt was e.xpressed whether the passage 
correctly expressed the equity, whether it was in fact necessary to resort 
In the doctrine of subrogation at all, and it wa.s held that at anj’ rate 
the lender was not subrogated to any securities or priorities of the 
creditors who were paid off out of the moneys lent by such lender. 

If on a winding up a balance of the company’s assets remains after 
payment of all valid debts, the balance is divisible pari passu between 
the creditors by uUra vires borrowing and the shareholders. Sinclair 
V. Brougham {Birkbeck Building Soc.), (1914) A. C. 39H. 

As to a company’s implied power to Issue debentures, see Part L, 
15th ed.. ])p. 438, 464. 


Irregular Issues. 

Irregular issues — issues which are intra vires, but not in accordance 
with the form of issue required by the regulations of the company — 
are to be distinguished from ultra vires issues. Irregular issues can 
he ratified. Irvine v. Union Bank of Australia, 2 App. Cas. 366: 
Grant v. United Kingdom Switchback Co., 40 Ch. D. 135. As to when, 
m spite of irregularities, a debenture holder is entitled to presume 
ornnia rite acta," see pp. 128 et seq. 

Debentures so issued may be enforced as agreements to give 
debentures. Re Fireproof Doors, Ltd., (1916) 2 Ch. 142. 
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CHAPTER XXVI 
ISSUING AT A DISCOUNT. 

A coMPAN'i’ foiild, under tlie Companies Ad, lst)2, and can now, 
lawfully issue debentun's .it a discount — the artificial rule requiring 
shares to be paid in full haviiif: no ajiplieation to debentures — and 
the directors, if they liave the general powers of the company, can 
exercise the same ]iower. Anglo-Danuhian Steam, &c. Co., 20 Eq.339: 
Hegeiii'f: Canal lronu'o-rk.< Co., 3 Ch. D. 43; CarnpbelVs case, 4 Oh. D. 
470; IVehh v. Shrojishirc Rijs. Co., (!«)3) 3 Cli. .307, Sometimes the 
issue at a diseouiit is effected by (he issue of, siay, a 1001. debenture 
in consideration of iXlh or le.ss, and .sometimes in jmrsuaiicc of an 
underwriting eontruet under which the subscriber pays par, and gets, 
a comini.ssion which, in the result., reduces the cost to him. Another 
])lan occasionally adojited is to offer the debentures for subscription 
on the footing that a. subscriber for a lOOh debenture shall have a bonus 
debenture for, .say, 201. in addition. 

Debenture .stock, as regards is.sue at a discount, stands in the same 
jiosiiion as debentures. Robinson v. Montgomeryshire Brewery Co.. 
(Ifflti) 2 Ch. b41. 

But thougli debentures can be issued tit a discount, it has been held 
that to make it one of the terms or conditions of issue that the holders 
shall be at liberty to call on the company to allot fully paid-up shares 
at ])ai in .■■atisfaelion is ojien to objection on the ground that it is 
capable oi being Used as a inean.s of is.suing .shares at. a discount. 
Mo!<ehj Y. Kofyfontein Mines, (1904) 2 Ch. 108. 

Doubts may be entertained, however, whether this is good law, 
and whether, to render the borrowing on these terms ultra vires, it is 
not necessary to jirovc that the issue is in fact a device for raising 
money by thi' issue of .shares at a discount. Suppose an issue of a 
100/. debenture at 9t>/., with power to the debenture holder at any 
time after, say, three year.s, to call for the allotment to him of lOOi. 
in billy ]iaid-up shares, why .should this, without more, be regarded 
.Ts a scheme to issue shares at a discount ? It seems a perfectly 
M'iisoniible transaetion. and that those who impeach it ought to prove 
that jt wa.s not made in good faith but as a scheme or device. The 
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mere fact that a scheme is open to abuse does not seem a sufficient 
ground for holding it ultra vires. 

In Famatina Devehpinent Co. v. Bury, (1910) A, C. 439, bonus 
certificates for payment of an additional sum out of profits were issued 
with debentures, and it was held, reversing Parker, J., that the 
rorapaiiy could not afterwards, by arrangement, issue paid-up 
shares in satisfaction of the certificates; in other words, could not 
issue paid-up shares m consideration of the surrender of a right to 
be paid out of future profits. The author had so advised. 

Where any debentures or debenture stock creating any mortgage 
or charge, are to be registered under sect. 79 of the Act, particulars 
of any commission, allowance, or discount thereon have to be registered 
m accordance with sub-sect. (9) of that -section. See supra, p. 187. 
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OHAPTEK XXV]] 

DEI'OSITINO DKltENTUBES AS SECURITV. 


Deposit o< 
de Dentures 
and certifi- 
cates of 
debenture 
atoct as 
aecuritj’. 


0.\E advantasic of deljonlures aud debenture stock being issuable at 
a discount, is tLat I bey may be i.ssued and depo.sitcd liy way of 
security for an advance of jess than ibe j>ar value, with power for 
tlie creditor to sell them. KtyeiU's Canal Ironworks Co., 3 Ch. 1). 
•13: Strand Mu.iic Hall, 3 De G. J. & S. 147; Whitehaven Joint 
Slock Bank v. Bml. ■'■>4 L. T. Sbb; Hampshire Land Co., (IBSbl) 
2 Ch. 74.3: Hohinson v. Montgomeryshire brewery, (1896) 2 Ch. 841. 
And the creditor i." entitled, on distribution of the fund in a debenture 
.lelioii. to take dividend.'^ on the full nominal amount of his security. 

The fact that the debentures arc deposited with a blank left foi 
the name of the holder does not invalidate the .security in equity. 
Strand Mu.ta- Hall, uhi supra. In the ease la.st mentioned, A. had 
<idvaneed to ilie eonqiany 5, (>001. under a written agreement, one of 
the ternrs of which was that 2,0(X) mortgage bonds of 50Z. each, 
“forming fmrt of 25,000b of mortgage bonds, constituting a first 
charge on the projwrty of the eomjiany,’’ should be deposited with 
him as security for the sum. The bond.s wore deposited, but with a 
blank left for the name of the payee, and it was held by Turner and 
Knight-l'niee, L. JJ., that A. had a good charge on the property 
(or the amount, although at law the bonds were invalid. " I 
■ijilirelieiid," .said Turner, L. J., “ that where this Court is satisfied 
that it was intended to create a charge and that the parties who 
ini ended to create it had the jarwer to do so, it will give effect to the 
intention notwithstanding any mistake which may have occurred 
in rlie attempt to efiect it. . . . In this Court what is agreed to be 
done is to be con.sidercd as done.” This principle has been repeatedly 
followed. 8ee Queensland, <tc. Co., (1894) 3 Ch. 181; Hampshire 
Land Co., (1896) 2 Ch. 743; Pegge x. Neath, tfic. Tramways Co., 
(1898) 1 Ch. 183; Simultaneous Colour Printing Syndicate v. Foweraker, 
(1901) 1 Q. B. 771; and infra, Form 288. 

Such a deposit is usually accompanied by a memorandum in writing. 
If the deposit ns made without any .such agreement in writing, it would 
seem that the oral charge implied by the deposit is a charge to which 
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sect. 79 of the Act applies, as that section requires the filing of 
“ ])articular.s ” and of “ the instrument (if any).” 

Sometimes debentures or debenture stock are deposited as security 
for a loan of, say, half the amount, with a provision that the lender 
mav :d .iny time elect to keep part of the stock at a specified price 
in ^ail.^faction of his advance. Primd facie this is a clog on the 
«"|uilv of redemjition and void, .see supra, p. 117. Samuel v. Jarrah 
limber, <fc. Co., (1904) A. C. 323; but the desired end can be 
,;ehieved by a slight .alteration in the security. 

Before the re-i.s.sue of debenture, s wa.s declared to be legal (supra, 
]i. 14<i), it was held in Perth Electric Tramways Co., (1906) 2 Ch. 216; 
■ind Pussian Petroleum Fuel Co., (1907) 2 Ch. .540, that a deposit of 
ilebentures, even in lilank, a.s .security for an advance was, in equity, 
an issue of them, and that when thi,s advance was paid off they were 
sati.sfied and extinguished, and cou.sequently could not be re-is,sued. 

See further, Chap. BXXXIX., infra. 
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CHAPTER XXVin 

BONUS SHAKES TO SUBSCKIBEHS FOR UEBENl'URES. ETC. 

When a comjiany is issuing; fleln'iituren or debenture stock tlic 
intrinsic merits of the security may not always be sufficient to secure 
its subscription. Home additional attraction has to be held out. 
Formerly it wa.s not uncommon for this jiurpose to offer debentures 
for subscription on the tooting that the company would give to the 
subscribers not only debentures for the amount advanced, hut 
paid-up shares in the comjiany by way of bonus. But as this in effect 
amounts to issuing the shares at a discount, it is ultra virea. Railway 
Time Tables Publishing Co., L. T. 641*. 

Where, however, it is neces.sary to give to debenture holders a 
share in the proiit.s as an inducement to subserilie, the result can be 
attaiiicd in one of llic following ways; — 

(a) By providing in tlie debentures tliat, iu addition to interest, the 
lioklcr shall get a percentage of surplus profits. This plan, 
however, is open to objection as savouring of partnership, 
involving the risk of po.stponing the debenture holder’s right 
to prove in comjietition with ordinary iTcditors. Partnership 
.\et, 1690, ss. 2 and 3; and cf. Ejc parte Slteil, Re Lonerijiin, 
4 Ch I*. 7H9; Ex parte Baybj, Re Hart, 15 Oh. D. 223. 

(h) By creating a special class of shares of small nominal amount, 
conferring on the holders a right to participate in the jirolits 
as if they were of much larger nominal amount, e.g., a H- 
share carrving the same right to dividend as a 50/. share, 
or carrying a right to a sfK'citicd proportion of the profits, 
e.g., 20 per cent. 

In cither case the debenture holders can be given the option of 
suhscrihing for the shares at the rate of, say, a 1/. share for each 
lot*/. dchcntuTc. And there is, of course, no objection to giving to 
debentures holders the call of .share.s at par or over par, see infra, 
]i. 289. 

Sometimes tlie principal shareholders, m order to facilitate the 
subscription of the debentures, place at the disposal of the company 
.some piiid-up .shares, in order that they may be appropriated by way 
of bomi.s to sub.seriber.s of the issue. 
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TRANSFER OF DEBENTURES AND DEBENTURE STOCK. 

In the case of a debenture to bearer, and of a debenture stock 
certificate to bearer, a transfer is effected by delivery of the 
debenture or the certificate, and this delivery (however defective the 
possessor’s title) gives a good title to a person taking for value 
without notice. London Joint Stock Bank v. Simmons, (1892) 
A. 0. 201; Bechuanaland Exploration Go. v. London Trading Bank, 
(1898) 2 Q. B. 658, and supra, p. 32. But in the case of a registered 
debenture or of registered debenture stock, the transfer must be 
eiii’cted in the manner prescribed by the conditions of the debenture, 
or by the terms of the trust deed or certificate. Unless otherwise 
provided, a transfer of the debt, and any other rights of action in the 
nature of a legal chose in action, created or conferred by a debenture, 
can he ('fleeted by an absolute assignment in writing, followed by 
a notice thereof in writing to the company. Sect. 136 of the Law 
of Property Act, 1925 (replacing sect. 25 (6) of the Judicature Act, 
1873).* Where a registered debenture is subject to conditions 
which provide that the registered holder shall be regarded as the 
owner, and that the company shall not be bound to take notice 
of any equity, it is obviously desirable, in the interest of a transferee, 
to get his name registered as the holder, inasmuch as, until thi.s 
ts done, he is, by the terms of the contract, excluded from recognition. 
Where, however, the conditions provide that transfers will be registered 
on delivery of the transfer with the proper fee, a transferee for value 
has been held to be entitled to be registered, even where the transfer 
took place after the commencement of the winding-up, and to hold his 
debenture free from equities aSecting the transferor, where the conditions 
so provide. Re Goy & Co., (1900) 2 Ch. 149. But in Re Palmers 
Becorahng and Furnishing Co., (1904) 2 Ch. 743, Buckley, J., declined 

* As to what ia an absolute assignment, see Tancred v. Delagoa Bay Co., -S 
Q. B. D. 239; Hughes v. Pump House Hotel Co,, (1902) 2 K. B. 190; Jones v. 
Humphreys, (1902) 1 K. B. 10; Bateman v. Hunt, (1904) 2 K. B. .730; WMimv 
Brandi's Sons Co. v. Dunlop Rubber Co., (1905) A. C. 454; Fitzroy v. 
f-'oee, (1905) 2 K. B. 364; Re Williams, (1917) 1 Ch. 1. 

P— D. 14 
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to enforce such a right to a transfer, and distinguished Re Goy & Co. 
on the ground that the transfer in that case was presented before the 
company had set up any equities. An unregistered transferee of a 
registered debenture may serve a notice in lieu of distringas. See 
p. 214, infra. 

In the absence of special provisions in the debenture the transfer of 
a debenture (not being to bearer) gives to the transferee no better 
right than the transferor had (p. 24, supra). But if the debenture is 
made transferable free from equities, a transferee for value, when 
registered, is entitled to insist that the company ha.s waived its right to 
set up equities. The rights of the transferee may vary with the exact 
terms of the conditions, and for further security it is now not uncommon 
to insert the bracketed words which appear in clause 8, Form 40, infra. 
The company can set up equities against a registered transferee who is 
not a transferee for value. Brown and Gregory, IM., (1904) 1 Ch. 627, 
at p. 632. In this case it turned out that the transferee was not 
registered, and his appeal was dismissed on terms. S. C., (1904) 
2 Ch. 448. 

Even where the contract is not, in its inception, made transferable 
free from equities or counter-claims, a company may, by registering 
the transfer, and by conduct recognising the transferee, estop itself 
from setting up such equities against the transferee. Higgs v. Northern 
Assam Tea Co., L. R. 4 Ex. 387; South Essex Estuary Co., 11 Eq. 157; 
Brunton's claim, 19 Eq. 302. 

It is a very common practice to require transfers of registered 
debentures to be signed both by the transferor and transferee, so 
that the company may thus obtain the signature of the transferee, 
and (where it is so provided) the company may, no doubt, refuse to 
register in the absence of the transferee’s signature, and even where 
the conditions do not require a transfer to be signed by the transferee, 
if the transfer is in a form which contemplates the signature of the 
transferee, and the transferee has not executed it, the company may 
treat the transfer as incomplete. Marino's case, L. E. 2 Ch. 596, 
at p. 600. 

It is usual, where a transfer is registered, to indorse a note thereof 
on the debenture, and sometimes the debenture expressly provides for 
such indorsement. 

Statute of Frauds.— It was held, in Driver v. Broad, (1893) 1 Q. B. 
744, that debentures creating a floating charge on the undertaking 
of a company, which included land, created an interest in land, and 
that a contract for the sale of such a debenture was a contract for 
the sale of an interest in land within the 4th section of the Statute 
of Frauds (now replaced by sect. 40 of the Law of Property Act, 1925). 
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and therefore not enforceable unless in writing signed by the vendor 
or his agent. 

This decision accords with Toppin v. Lomas (1855), 16 C. B. 145, 
and it would seem at first sight to prevent debentures to bearer charged 
on land [lassing by delivery. This, however, is not so, for debentures 
ro bearer are negotiable (supra, p. 30). The explanation seems to 
he that a debenture to bearer is a shifting contract. It is not 
Transferred from holder to holder, but newly made direct with each 
successive person who answers the description of “ holder ” as he 
comes into existence. 

As to Forged Transfers. — Every care should be taken to avoid Forged 
In mg misled by a forged transfer; but the utmost caution on the 
part of transferees and of the company cannot prevent transfers 
liHjng occasionally forged and passed. Fortunately, such fraud is 
r.tre. Where a company acting on a forged transfer issues a 
certificate, e.g., of debenture stock, it may incur a liability to pay 
il.iin.iges to anyone who acts on the certificate. Bahia, dtc. Ry. 
t'ti . L. R. 3 Q. B. 584; Cottam v. Eastern Counties Ry. Co., 1 J. & H. 

24.']; Davi.’s v. Bank of England, 2 Bing. 393. The forged transfer 
will not pass the title to the stock, and accordingly the company 
cun be compelled to rein.state the true owner. Barton v. L. <& N. W. 
hg Co., 38 Oh. D. 144, 149. If this is done by restoring to the 
rcL'ister the name of the real owner of the stock, the name of the 
tran.sfcree must be displaced, and it will then rest with such transferee 
a person who has been misled by the company’s certificate to 
'''cek bis redress (if any) by an action for damages. To get this the 
I'urty who receives the certificate from the company must show 
’hai he acted on the certificate (as distinguished from the forged 
ir.iusfer), Simm v. Anglo-American Telegraph Co., 5 Q. B. D. 188. 

He is lo be considered to act on it if he sells shares in reliance on the 
"’rtificate (Balkis, dc. Co. v. Tomkinson, (1893) A. C. 396; Ottos 
ktjpjc Diamond Mines, (1893) 1 Ch. 618), or lulled by the certificate 
I'j'O.s hi.s remedy against a third party (Dixon v. Kennaway d Co., 

(i9(Kt) 1 Ch. 833); and in like manner if he shows the certificate to 
another person who acts on the faith of it, that person also is 
'■'Uitled to rely on estoppel as against the company. Bahia Ry. Co., 

'■'tpra. If, on the other hand, the rightful owner is placed in statu 
po) by means of a like amount of stock being purchased by the 
"jro])any and placed in his name, neither he nor the transferee is 
oijured. The company in that case bears the brunt, and has its 
i'tnedy over against those who have misled it. This was the view 
"f Lord Alverstone, C. J., in She^idd Corpn. v. Barclay, (1903) 

* F. B. 1. The Chief Justice there held that as between the company 

14 (2) 
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and the party who brings in a forged transfer for registration, 
both being innocent, the latter is bound to indemnify the former, 
80 that if the company registers the transfer and issues a certificate 
to the supposed transferee and i.s subsequently held liable to 
restore the stock or to pay damages to some person who has acted 
on the faith of that certificate, the party who brought in the forged 
transfer is liable to make good to the company the damages it has 
had to pay. The principle on w’hich this decision rests is that when 
an act has been done by the plaintifi under the express directions 
of the defendant which occasions an injury to the rights of third 
persons, yet if such an act is not apparently illegal in itself, that js, 
done honestly and bond fide in compliance with the defendant’s 
• directions, the defendant is bound to indemnify the plaintiffs against 

the consequences thereof. This decision was contrary to the view of 
Lindley, J. (in Anglo- American Telegraj/h Co. Sjmrling, 5 Q. B. ]). 
188), who considered that a company was the guardian of its own 
register, and that this guardianshiji involved ii duty of locking 
after the transfer of stock or shares standing in the names of the. 
persons cm the register, that this duty the company owed to those 
who tame with transfers, and that there was no corresponding or 
conflicting duty on the part of the jicrson who brought in the transfer, 
except, of course, that of bringing in what he believes to be an 
honest document. Lord Alversl one’s decision in Sheffield Corjin. 
V. Barclay wa.s therefore reversed by the Court of Ajipeal, (1903) 
2 K. B. 580, but was subsequently restored by the House of Lords, 
which overruled Anglo-American Telegraph Co. v. Spurling, and 
held that the yierson bringing the transfer was bound to indemnify 
the corporation, (1905) A. C. 392. Starkey v. Bank oj England, 
(1903) A. C. 114, is another (we showing that a stockbroker who 
innocently produces to the Bank of England a forged power of 
attorney for the sale and transfer of Consols standing in the name 
of the third party is bound to indemnifv the Bank if it acts thereon. 
And a broker wlio jilcdges himself as to the identity of a person with 
the stock-owner, and so enables a forged transfer to be made and 
acted on, is equally liable to the Bank. Bank of England v. Cutler, 
(1907) 1 K. B. 889.' 

Art of 1891. The Forged Tran-sfers Act, 1891, as amended by the Forged 
Transfers Act, 1892, provides that, “ where a comyiany issue or have 
issued shares, stock or securities transferable by instrument in 
writing or by an entry in any book or register kept by or on behalf 
of the company, they .shall have power to make compensation hy a 
cash jiayment out of their funds for any loss arising from a tran.sfer 
of any sucJi shares, stock or .securities in punsiiance of a forged 
transfer or of a transfer under a forged power of attorney, whether 
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.such loss arises and whether the transfer or power of attorney was 
forf£<'d before or after the passing of this Act, and whether the 
person receiving such compensation or any person through whom 
he claims has or has not paid any fee or otherwise contributed to any 
fund out of which the compensation is to be paid.” 

('he Act empowers the company by fees or otherwise to provide a 
fund to meet claims for compensation and to raise the amount by 
mortgages and to impose such reasonable restrictions on the transfer 
ol shares, stock or securities, or with respect to the powers of attorney 
foi the transfer thereof, as they may consider requisite for guarding 
against losses arising from forgery. 

These Acts, it is to be observed, do not impose on the company any 
oliligatioii to pay compensation; they only give ]iowei‘ to do so if the 
ciimpany considers the case a proper one — that is, one of hanlship. 

Mortgages of Debentures and Debenture Stock. 

There are several modes of effecting a mortgage, legal or equitable, 
of (lebeiiturcs and debenture .stock. 

In the ca.se of debentures to bearer, and of debenture stork 
•■‘■'■iiticates to hearer, the debenture or the stock certificate should be 
handed over to the lender in consideration of the advance, and 
thereby the lender will obtain the legal title, for as regards a mortgage 
by deposit of negotiable instruments the rule is that (he title of the 
mortgagee, if he takes in good faith and for value, is uniuipeaehable. 
Liiiidoti, Joint Stock Bank v. Simmons, (1892) A. 201 ; Venaltks 
V. Biirhiy Bros., (1892) 3 Ch. 527; Benlinck v. London Jomf Stock 
Bank, (1893) 2 Ch. 120. Nor is negligence or lorgelfiilne.^s sufiieient 
to .ifleet his title. Rajihael v. Bank of England, 17 C. B. 161, 
at p. 223. ■' When,” said Lord Herscbcll, in the first of these 
four cases, “ a person whose honesty there is no reason to doubt 
otters negotiable securities to a bank or other js-rson the only f|uestioii 
likely to engage his attention is whether the security i.s suflicient to 
justify the advance required; and I do not think that the law l.ays 
upon him the obligation of making any inquiry into the title of the 
person he finds in possession of them. Of cour.se, if there is anytliing 
to arouse suspicion, to lead to a doubt whether the person jiurporiing 
to transfer them is justified in entering into the contemplated 
transaction, the case would be difierent.” 

If it is impracticable to deposit the securitie.s, c.g., where they are 
already in the hands of a mortgagee whom it i.s not propo.sed to 
redeem, the only course is to give an equitable charge, and this 
should be efiected by an instrument in writing made in con'iderarion 
■of the advance. 
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In the case ol debentures or debenture stock certificates not tO' 
bearer the mortgage or charge can be created either — 

(a) as a legal mortgage, i.e., by absolute transfer in writing duly 

notified to the company (Law of Property Act, 1925, s. 130, 
replacing sect. 25 (6) of the Judicature Act, 1873), and, if 
so required by the conditions, duly registered; or 

(b) us an equitable mortgage (Re Pryce, 4 Ch. D. 685; Carter v. 

Wake, 4 Ch. D. 605), e.g., by deposit of the debentures or 
debenture stock certificates as security for the advance with 
or without memorandum specifying the purposes and ternas 
of deposit; or 

(c) by a charge without deposit created liy contract in writing, and 

sometime.s accompanied by debenture.^ executed in blank; or 

(d) by a charge created by oral contract, e.g., by a proposal in 

writing signed by <ine party and orally accepted by the other 
party. 

The commone.st mode adopted for giving an equitable security on 
debentures or debenture stork is the following: — 

The debenture or debenture stockholder deposits with the mortgagee 
(a) the debentures or the stock certificates; (b) blank transfers 
— that is, transfers with a blank left for the name of the transferee 
signed by the debenture or debenture stockholder; (c) a memorandum 
in writing stating that the debentures or stock are charged with 
the payment of the advance and interest, and that in certain 
events the mortgagee may sell and fill uj> the transfers. This mode 
is found conveiiieut, and offers a large measure of safety to the 
lender, for he has the debentures or stock certificates, and in the 
absence of the debentures or stock certificates the owner would have 
the greatest difficulty in dealing with the security behind the back 
of the mortgagee; and even this risk can be eliminated (1) by 
getting a restraining order under 5 Viet. c. 5, s. 4, or (2) by filing 
a formal affidavit and distringas notice at the Royal Courts of Justice, 
and giving the company notice as provided by R. S. C., Ord. XLVI. 
r. 4. See Forms set out on p. 883 et seq, infra, where also will be found 
forms of agreements in regard to deposits and equitable securities. 

If a transfer be executed, leaving the name of the transferee in 
blank, a transferee for value may fill in the blanks. See as to transfer 
of shares (Re Tahiti Cottm Co., 17 Eq. 273); but if the provisions of 
the debenture require a transfer under seal the blank transfer cannot 
oe made use of, as a deed cannot be altered in any material way after 
execution. Potodl v. London and Provincial Bank, (1893) 2 Ch. 555;, 
and see Part I., 16th ed., p. 621. 
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As to a mortgagee’s statutory power of sale where the mortgage is 
by deed, see secs. 88, 89, 101, 103 and 104 of the Law of Property 
Act, 1925; infra, Chap. XL. 

In cases unaffected by sect. 101 of the Law of Property Act the 
law is, that a mortgagee of stock or shares may sell the same at any 
time after the day originally fixed for payment of the loan, or if no 
day was originally fixed then after reasonable notice has been given 
to the mortgagor and default made by him in payment after such 
notice. De Verges v. Sandeman, Clark & Co., (1902) 1 Ch. 579. 

As to debentures deposited to secure a current account becoming 
satisfied when the account ceases to be in debit, and the operation of 
sect. 75 of the Act, see supra, p. 140. 

Bills of Sale Acts in relation to Transfers. 

It is apprehended that a transfer of a debenture charging inler 
alia chattels of a company, is not a bill of sale within the Acts, See 
Ex parte. Turqmnd, In re Parker, 14 Q. B. D. 636. 

Certificates on Transfer of Debenture Stock. 

See sect. 67 as to certificates being ready for delivery within two 
months. 


Express iwd 
implied power 
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CHAPTER XXX. 

TKANSMieeiON OF DEBENTURES. 

Debentubes being personal estate pass, on the death of the holder, 
to hie executors or admini.strators. Executors derive their title under 
the 'will ; but it is not safe for companies to deal with them until their 
title has been shown to have been formally ratified by the Court, 
in other words, without production of })robatc. 

Similarly in the ca.se of administrators, the ](!tter.s of administration 
which constitute their title, and are the sole authentic evidence thereof, 
must be produced to the company. 

This rule ajtplies a fortiori where the testator or intestate was 
domiciled abroad. The company before recognizing the executor 
or administrator should require probate or letters of administration 
to be obtained in England. This is the evidence on which alone the 
Court itself would art, and it i.s the evidence which the company is 
bound to require from executors and admiui.strators, and the company 
may incur .serious liability if it transfers shares or debentures to the 
foreign executors who liave not proved in tJiis countr}’. New York 
Breweries Co. v. Altorney-Gowral, {1899) A. C. 62. 

In tlu! e.‘i 80 of colonial jirobate ])rovi.sion is made by the Coloni,^l 
Probate Act, 1892 {.W Virt. c. 6), for producing tlie jirobate or letters of 
admini.stratioii to the Court (Probate Division) in England to be sealed 
with the seal of the Court. Where this i.s done and the Aet ajiplics, the 
sealed probate or letters have the same effect as if granted by the 
Court in England, 

As to bankrujrtry, debentures belonging to the bankrupt. ve.sl, by 
virtue of sect. 38 of the Bankruptcy Act, 1914 (4 & 5 Geo. fi, c. 59), 
as part of bis jirojierty in the tru.stee, and the same section entitles 
him to transfer them. 

The trustee of a bankrupt contributory, who is also a debenture 
holder, may, under sect. 31 of the Bankruptcy Act, 1914, set off the 
debenture debt against calls, a bankrupt contributory creditor being 
in a different position to a solvent contributory. Be Duckworth, 
L. E. 2 Ch. 578; Strang’s case, 5 Ch. 492; Carralli and Haggard’s 
rase, 4 Ch. 174. 

Debentures, us cho.scs in action, are excepted from the reputed 
ownership section of the Bankruptcy Act. Be Pryce, Ex parte 
Bensburg, 4 Ch. D. 685; Be Jeniinson, 15 Q. B. D. 441. 
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CHAPTER XXXI. 

i'JREC’TOR.S, MEMBER8, AND PROMOTERS MAY TAKE UP 
DEBENTURES AND OTHER SECURITIES 
OF THE COMPANY. 

UlKEi'TOR.s of a company are nol under any disalnlity as to lending Directors 
or advancing mon<.‘y to their company, and if a director has taken 
d<!benturcs at a discount, hut on the .same terms as the jrablio, he 
cannot he made accountahle for the discount. Campbell's case. 4 
Ch. D. 470. Coiif. Burland v. Earle, (1902) A. C. 83. 

Xor are the inember.s of a company under any such disability, and «o may 
Thu.s, in General tSouth American Co., 2 Ch. ll. 337, 72,«XX)/. was 
raised on mortgage debentures at 18 per cent, jier annum interest, 
all but 4,0001. being advanced by members of the comjiany; and 
in the winding-up, the debentures were held to be valid, and to give 
tile holders a charge upon all the ])roperty of the company in priority 
to the general creditors. 

As to the validity of debentures issued to promoters who are Promoters, 
vendors to tlie company, see Seligman v. Prince A Co., (1895) 2 Ch. 

517; Salomon v. Salomon dc Co., (1697) A. C. 22; Ec Slobudinsky, 

Ex parte Moore, (1903) 2 K. B. 517; Wheatley's Trustee v. E. 

Wheatley, Ltd. (1901), 85 L. T. 191; and Re Goldberg, Ex parte 
Silverstow, (1912) 1 K, B. .384. 

In winding-uj), delientures issued to directors are frequently Fraudulent 
attacked, sometimes successfully, on the ground of fraudulent preference. 

Pressure by a director vvill not avail to save the jirefcreucc from 
being fraudulent, for “ the only way in which a director can 
exercise prc.ssure is by ceasing to be a director, and then, wheni be 
has done that, he may require the directors to pay his money, and 
press them to do so.” Gas Light lmj>rovemenl Co. v. Terrell, 10 
Eq. 168, 176. And see Jackson and Bassford, Ltd., (19(16) 2 Ch. 467, 
and Part 11. , 15th ed. of this work, pp. 648 et seq., and as 1o the 
jurisdiction of the County Court. Ee F. d- E. Stanton, Ltd., (1928) 

1 K. B. 464. 

Where debentures were promi.scd to the managing director ol a I'rauduloni 
private company who held a large proportion of the .sliares, and were 
fraudulently held over with a view to jircferring him to the company s 
other creditors, it wa.s held tliat the i.s.sue of debentures, which 
would clearly have been a fraudulent jirefercnce if the company 
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Payment of 

guaranteed 

ovetdrafi. 


had been wound up within three months, were not “ devised and 
contrived of malice, fraud, covin, collusion or guile to the end, purpose 
and intent to delay, hinder or defraud creditors ” within the 
statute 13 Eliz. c. 5. Re Lloyds Furniture Palace, Ltd., (1925) 
2 Ch. 853. Such a transaction might now, however, be held to be 
a conveyance of property with intent to defraud creditors within 
sect. 172 of the Law of Property Act, 1925, having regard to the 
definition of “ conveyance ” in sect. 206 (ii) of that Act, as including a 
charge; or it might be held to be fraudulent trading within sect. 275. 
See Wm. C. Leitch Bros., Ltd., (1932) 2 Ch. 71. 

Directors paying ofi out of their own moneys the company’t- 
overdraft at its bankets which they have guaranteed, is not a payment 
of cash to the company under sect. 266 of the Act, which will support 
floating charge debentures for the amount issued to the director.'- 
within six months of winding-up. Orleans Motor Co., (1911) 2 Ch. 41. 

But a debenture issued to a director for the purpose of raising money 
to pay an existing debt due to a firm of which he was the senior 
partner was held by the Court or Appeal to be valid, though issued 
within six months of the winding-up. Re Matthew Ellis, Ltd., (1933) 
Ch. 458, thereby overruling the decision of Eve, J., and the dicta of 
Astbury, J., in Re Hayman, Christy & LiUey, Ltd., (1917) 1 Ch. 283. 
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CHAPTER XXXII. 

COUPONS. 

It has for some time past been usual to make the interest on 
debentures to bearer payable on presentation of coupons annexed 
to the debentures. When the period for payment arrives, a coupon 
is detached, and is commonly forwarded for collection through a 
banker. By this means the payment of the interest is facibtated; for, 
whatever be the precise form of the coupon, the bearer is, under the 
debenture contract, entitled to the interest therein specified. Another 
convenience in having coupons attached to a debenture is, that the 
holder can, if in want of cash, cut off and sell the coupons, or any 
of them, or procure the same to be discounted. Coupon.s to bearer 
are sometimes attached to a debenture to registered holder. See 
p. 16. 

In signing coupons, the name of the executing director can, if 
thought fit, be impressed by means of a stamp. “ I see no distinction 
between using a pen or a pencil and using a stamp, where the 
impression is put upon the paper by the proper hand of the party 
signing.” Per Bovill, C. J., Bennett v. Brumfiti, L. R. 3 C. P. 28, 
31. The law in the United States is the same. Pennington v. Baehr, 
48 Cal. 465. 

Coupons are exempted from stamp duty. (52 & 53 Viet. c. 42, 
s. 16.) And see infra, p. 235. 


Coupons: 


convenieuoo 
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As to stamp- 
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duty. 
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CHAPTER XXXlll. 

AS TO RECOVERING DEBENTURE MONEY SUBSCRIBED FOR 
A I'AHTICULAR PURPOSE M’HICH HAS FAILED. 


Bocovery 
■where money 
Bpeoifie&Ily 
appropriated. 


Lord 

Selbome. 


Cases sometimes occur, in wLicli mouey.s ure suhscritied on debentures 
or debenture stock, bonds or other .securities, i'or a specified purpose 
which subsequently becomes iinpructicable; and the question then 
arises 'whether the subscribers can comiic! restitution of the imexjicnded 
moneys, or whether they are irrevocably merged in the company’s 
general assets. The leading authority on the question is the National 
Bolivian Navigation Co. v. Wilson (1880), 5 App. Cas. 176. In 
that case a loan was raised to make a railway in a foreign country, 
such loan being raised on the faith of a prospectus, which set 
forth, as a security to the bondholders, the grant of a concession by 
the foreign goveruinent, in virtue of which the bondholders would 
have the benefit of the customs duties imjiosed by the government 
on goods passing along that railroad. The railroad was not made, 
and the foreign govei-nmenl revoked its concession. The moneys 
.subscribed by the bondliolders for the construction of the railroad 
had been placed in the hands of trustees for the bondholders, on the 
footing that such tru.stces were to pay portions of the money as 
portions of the intended railroad were constructed, and at the date 
of the revocation of the concession a large part of such moneys was 
still in the hands of the trustees ujion these terms. It. was admitted 
that the construction of the propo.sed railway had become impracticable, 
from a business point of view, and that the whole scheme was 
abortive. In these circumstances it was held by the House of Lords 
that the bondholders were entitled to demand and receive from the 
trustees repayment of the moneys remaining in their hands, 
notwithstanding that some of the bondholders objected to the return. 
“ The effect,” said Lord Selbome, “ in my opinion, is that the entire 
ba.sis of the prospectus, trust deed, and .security contract, on the 
faith of which the bondholders lent their money, has been destroyed 
by the action of the Bolivian Government, caused by the default 
of the Navigation Company. The consideration for the loan has failed, 
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and the fund in medio ought, as the Court of Appeal has decided, 
to be restored to the bondholders ” (p. 205). 

Collingkam v. Sbper, (1893) 2 Ch. 96, was a somewhat similar 
case. There a foreign company formed to make a railway issued 
bonds charged on their undertaking, but owing to litigation and 
consequent delay in realising the bonds, it became impo.ssible, with 
the present or prospective resources of the company, to carry out 
the scheme. A portion of the funds subscribed had, when the loan 
was raised, been placed in the hands of trustees in England with a 
view to paying for the construction of the railway and certain other 
outgoings. This being the state of affairs, a minority of the 
bondholders brought an action for the administration of the trusts 
a.s regarded the unspent part of the proceeds of the bonds iti the 
hands of the trustees, and the Court made an order on the footing that 
such funds ought to be applied, in the first place, in preserving and 
realising the property charged, and suliject to (hat ought to lie 
distributed pro raid among.?t the bondholders. The judgment declared 
that, subject to the payment of any charges on the fund j>roperl}' 
payable thereout, and to the payment of co-sts, the fund was, in the 
events wdiich had happened, divisible rnteably amongst such of tlie 
holders of the said obligations as were entitled to the benefit of the 
smile; and declared the plaintiffs and the other holders entitled to 
the charge on the railways and iiroperty charged by the obligutioii'- 
and trust deed; and directed an enquiry as to the obligation.^ is.sued, 
as to the funds m hand representing the money subscribed, kv. Si'e 
further, CoIUnf/harn v. Slojier. (1901) 1 Ch. 769, reversed under the 
name of tSurat/o.inu and MedilerramW' Rfi. Co. v. Colhngimm, (1904) 
A. C. 159. 

In both the above ca.sc.s it is to be remarked that the sutweribed 
funds .sought to be recovered were in the hands of third jienson.s a.'j 
tru.stces. But the .same rule or princifile of equity applies even where 
the fund is in the comjiany's hands. 

By this rule, where money is subscrilied or jduced in the haiKl.-- of 
a ])er.son for a particular purpose, the money is regardeii as. in some 
sense, imjiressed w'ith the trust to apply it to that particular piirjiosc, 
and the party who provides the money is entitled to restrain the 
application thereof otherwise than to swdi [iurjio.se, and if the 
jiurpose fails, to obtain restitution of the money In otlier wordn, 
what is known in equity as a resulting trust arises. See ilic caues 
following: Harris v. Truman, 9 Q. B. V. 264; tidier! c. (icnard, 
52 L. T. 54. 

In the case last mentioned money' had i'een advanced loi ^[lecitic 
purjm8e,s; the person to whom it wa'- advanced biTanie banknipt 
betore it had been fulh' ajiplied to those piirpoM'., and i' wii*- held 
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that the lender was entitled to arrest the balance, ita identity being 
established. 

But it is essential that the moneys sought to be reclaimed should 
be identified or identifiable. See Re HaUett's Estate, 13 Ch. D. 696, 
and the case last mentioned. Under ordinary circumstances where 
moneys are raised by debentures or debenture stock they become the 
property of the company absolutely, indistinguishable from the rest 
of the assets, and subject to no trust in favour of the lenders. In fact, 
the lender is under no obligation to ascertain for what purpose the 
company wants the money. All the lender’s rights are summed up 
in his security. 
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CHAPTER XXXIV. 

STAMP DPTIES. 

It may be tonvenicnt here to give some of the provisions of the 
Stamp Act, 1891 (54 & 55 Viet. c. 39), and subsequent Acts in regard 
to stamp duties as affecting debentures and debenture stock. The 
schedule to the Stamp Act, 1891, as amended by the Customs and 
Inland Revenue Act, 1893, impo.se3 the following duties: — 

MARKETABLE SECURITY [and Foreign or Colonial Share Certificate . — 
Repealed by .tC Viet. c. 7, s. 4]. 

£ s. d. 

(1) Marketable security, (a) being a colonial government security; 

or (b) being a security not transferable by rielivcrv; or 
(c) being a security transferable by delivery and bearing date 
or signed (or offered for subscription*) before or on the 
fith August, 1885: — 

The same ad mhrem duty 
For or in respect of the money thereby J according to the nature 
secured ] of the security as upon 

a mortgage. 

Duty at mortgage rate is chargeable upon a premium secured by a 
debenture as well as upon the principal sum {Howell v. Commrs. 1. R., 
(1897) 2 Q. B. 194), but not where the premium is payable only in an 
event dependent on the option of the company {Kmgkt'x Deep, Ltd. 
V. CommTs. I. R., (1900) 1 Q. B. 217). 

(2) Tnnsler, Assignment, Disposition, or Assignation of a 

marketable security of any description — 

Upon a sale thereof. See “ Conveyance or Transfer on 
Sale.” 

Upon a mortgage thereof. See “ Mortgage of Stock or 
Marketable Security.” 

In any other case than a sale or mortgage 0 10 0 

(3) Marketable security (except a colonial government security), 

being a security transferable by delivery, and bearing date, 

• Repealed by 61 & 62 Viet. c. 46, s. 7 (3), 
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or signed, or offered for subscription after the 6th August, £ ». d. 
1885;— 

For every lOf., and also for any fractional part of 10!., 
of the money thereby secured 0 10 

(4) Marketable security (except a colonial government security), 
being such security as last aforesaid, given in substitution for 
a like security, duly stamped in conformity with the law in 
force at the time when it became subject to duty: — 

For every 201., and also for any fractional part of 201., 
of the money thereby secured 0 () fi 

The duties on certain marketAble .securities were doubled by sect. 76 
of the Finance Act, 1910, which runs as follows: — 

Sect. 76. — The stamp duties chargeable on marketable securities (other than 
colonial government or colonial municipal securities) under paragraphs (1) fc), 
(3) and (4) of the heading “ Marketable Security ” in the First Schedule to 
the principal Act, and the stamp duty chargeable on marketable secnritiea, 
share warrants, or stock eertifioates to bearer under sub-section (1) of section 4 
of the Finance Act, 1H99, shall be double those specified in the said Schedule 
or charged by the said section as the case may be. 

They were again doubled by sect. 38 of the Finance Act, 1920. 

Reduced duty By sect. 13 of the Finance Act, 1911 ; — 
on abort term 

aeourities. (1) The stamji duty charged on marketable securities transferable by delivery 

(not being colonial government securities) shall, when the amount secured by 
the soounty is to be paid off within a term not e.xceeding throe years after 
the date on which the duty i.s payable and the date by which the amount is 
to bo paid off is eon-spicuously stated on the face of the security, be reduced 
to threepence for every ten pounds or fractional part of ten pounds of the 
money secured, if that money is to be paid off within a ti rra not exceeding one year 
from the date on which the duty is payable, and sixpence for every ten pounds 
or fractional part of ten pounds of the money secured if that money is to be 
paid off within a term exceeding one year but not exceeding three years from 
the date on which the duty is payable. 

(2) If any marketable security on which the stamp duty has been charged 
in accordance with this section is assigned, transferred or in any manner 
negotiated in the United Kingdom after the date stated on the face of the 
security as the date by which the amount secured is to be paid off, stamp duty 
shall be charged thereon at the full rate of duty, an allowance being made for 
the duty already paid, and, if any poraon in the United Kingdom after the said 
date assigns, transfers or in any manner negotiates, or is concerned as broker 
or agent in assigning, transferring or in any manner negotiating any such security 
and the security is not stamped in accordance with this provision, that person 
shall incur a fine of twenty pounds. 

(3) Paragraph (4) under the heading “ Marketable Security ” in the First 
Schedule to the Stamp Act, 1891 (which provides a reduced duty in the case of 
marketable securities given in substitution for like securities duly stamped), shall 
not apply in the case of marketable securities given in substitution for marketable 
securities which have been stamped only with the reduced duty under this 
section. 
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By sect. 82 of the Stamp Act, 1891: — 

(1) Marketable securities for the purpose of the charge of duty thereon 
iuclude: — 

(a) A marketable security made or issued by or on behalf of any companv or 

body of persons corporate or unincorporate formed or established in the 
United Kingdom; and 

(b) A marketable security by or on behalf of any foreign state or gocernmenl. 

or foreign or colonial municipal body, corporation, or company (hereinafter 
called a foreign security), bearing date or signed after the third day 
of June, one thousand eight hundred and aixty-two — 

(i) Which is made or issued in the United Kingdom, or 

(ii) Which, though originally issued out of the United Kingdom, has 

been, after the sixth day of August, one thousand eight hundred 
and eighty-five, or is offered for subaoription, and given or 
delivered to a subscriber in the United Kingdom [see Brown 
V, Inland Revenue Coinrnrs., 84 L. T. 71], or 

(iii) Which, the interest thereon being payable in the United Kingdom, 

is assigned, transferred, or in any manner negotiated in the 
United Kingdom; and 

(o) A marketable security by or on behalf of any colonial government wliich 
if the borrower were a foreign government would be a foreign security 
(hereinafter called a colonial government security). 

Sect. 122 of the Stamp Act, 1891, provides ?»fer alia that in the Art, 
unless the context otherwise requires, “ The expression ‘ marketahle 
security ’ means a security of such a description as to be capable of 
being sold in any stock market in the United Kingdom.” Debenture.^ 
and debenture stock in ordinary form come under this definition, 
whether quoted or not. Texas Land Co. v. Inland Revenue, 
26 Sc. L. R. 49; and see Brown, Shipley <£ Co. v. Commrs. 1. R., 
(1895) 2 Q, B. 598; Speyer Bros. v. Inland Revenue, (1907) 1 K. IJ. 
246; (1908) A. C. 92. Debentures secured by a trust deed and ii 
charge on ships and other assets are marketable securities. Deddiiupon 
S.S. Co., (1911) 2 K. B. 1001. 

Debentures not transferable by delivery are stamped with tlie 
same stamp as a mortgage as set out below under clau.se (1) of the 
schedule (p. 223, supra), but debentures to bearer are stamped as 
marketable securities transferable by delivery under clause (3) ot 
the schedule (p. 223, supra). A document which is a promis.sory 
note and also a debenture and also a marketable security must be 
stamped with the highest duty applicable, viz., as a marketable 
security under clause (3). Speyer Bros. v. I. R. Commrs., (1907) 

1 K. B. 246; (1908) A, C. 92. 


Meaning of 
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securities for 
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MORTGAGE, BOKDj DEBEIITDHB, COVEBAST (except a marketable 
aecnrity otheririae specially charged with duty), and WARRANT of 
ATTORNEY to eonfeH and enter up ludgment. 

(1) Being the only or principal or primary security (other than an 
equitable mortgage) for the payment or repayment of 


money — 


£ 

!. 

d. 

Not exceeding 101. 


0 

0 

3 

Exceeding 10/. and not exceeding 25/. 

0 

0 

8 

„ 251. 

„ 501 

0 

1 

3 

„ ,502. 

„ 1001 

0 

2 

6 

„ 100/. 

„ 1,50/ 

0 

3 

9 

„ 1601. 

„ 200/ 

0 

,5 

0 

„ 2001. 

„ 2.50/ 

0 

6 

3 

„ 250/. 

.. 300/ 

0 

7 

6 

Exceeding 300/., for every 100/., and also for any fractional 
part of 100/., of the amount seeured 

0 

2 

6 


(2) Being a collateral, or auxiliary, or additional, or substituted 
security (other than an equitable mortgage), or by way of 
further aesuranec for the above-mentioned purpose where the 
principal or primary security is duly stamped — 

J’o; every KM)/., and also for any fractional part of 1001., 
of the amount secured 


By sect. 7 of the Revenue Act, 1903, the amount of duty under this 
sub-heading is limited. It runs as follows; — 

Sect 7.— The whole amount of duty payable under or by reference to 
paragraph (2) of the heading “ Mortgage, Bond, Debenture, Covenant, and Warrant 
of Attorney ” in the First Schedule to the Stamp Act, 1891, on any instrument 
being a collateral, or auxiliary, or additional, or substituted security, or by way 
of further assurance, shall not exceed ten shillings. 

(3) Being an equitable mortgage — 

For every 100/., and any fractional part of 100/., of the 
amount scoured ... ... 0 10 


( 4 ) 


Transfer, Assignment, Disposition, or Assignation of any 

mortgage, bond, debenture, or covenant (except a marketable 
security), or of any money or stock secured by any such 
instrument, or by any warrant of attorney to enter up 
judgment, or by any judgment — 

For every 100/., and also for any fractional part of 1001., 
of the amount transferred, assigned, or disponed, exclusive 
of interest which is not in arrear 


And also where any further money is 
added to the money already secured. 


The same duty as a prineipal 
secvirity for such further 
money. 


(5) Reconveyance, Release, Discharge, Surrender, Re-suirender, 

Warrant to Vacate, or Renunciation of any such security as 
aforesaid, or of the benefit thereof, or of the money thereby 
secured — 

For every JOO/., and also for any fractional part of 1001., 
of the total amount or value of the money at any time 
Secured 0 0 6 


And Bee sects. 86, 87, 88 and 89 of tbe Act. 
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Moktoaoes, &c. 

86.-(l) ‘or the purposes of this Act the expression “ mortgage " means a 
aecarity by way of mortgage for the payment of any definite and certain sum 
of money advanced or lent at the time, or previously due and owing, or forborne 
to be paid, being payable, or for the repayment of money to be thereafter lent, 
advanced, or paid, or which may become due upon an account current, together 
with any sum already advanced or due, or without, as the case may bo; 

And includes — 

(a) Conditional surrender by way of mortgage, further charge, wadset, 
and heritable bond, disposition, assignation, or tack in security, and 
eik to a reversion of or affecting any lands, estate, or property, real 
or personal, heritable or moveable, whatsoever; and 

(h) Any deed containing an obligation to infeft any person in annual 
rent, or in lands or other heritable subjects in Scotland, under a clause 
of reversion, but without any personal bond or obligation therein 
contained for payment of the money or stock intended to be secured; 
and 

jc) Any conveyance of any lands, estate, or pro[«Tty whatsoever in trust 
to be sold or otherwise converted into money, intended only as a 
security, and redecnialile liefore the sale or otlier disposal thereof, 
cittior liy exjircss stipulation or otherwise, except wlicri' the conveyance 
is made for the benefit of creditors generally, oi for the benefit of 
creditors speciftod, who accept the jiTovision made for payment of 
then debts, in full satisfaction thereof, or who exceed five in 
number; and 

(d) Any defeazanee, letter of reversion, back bond, declaration, or other 

deed or writing for defeating or making redeemable, or explaining 
or qualifying any conveyance, transfer, disposition, assignation, or 
tack of any lands, estate, or property whatsoever, apparently absolute, 
but intended only as a security; and 

(e) Any agreement (other than an agreement chargeable with duty as an 

equitable mortgage), contract, or bond aeeonqiaiiied with a deposit 
of title deeiis for making a mortgage, wadset, or any other seeunty 
or eonvevanee as aforesaid of any lands, estate, or qiroperty eomprisud 
in the title deeds, or for pledging or charging the same as a security; 
and 

(f) Any deed whereby a real burden is declared or created on lauds or 

heritable subjects in Scotland; and 

(g) Any deed operating as a mortgage of any stock or marketable seeunty. 

(2) For the purpose of this Act the expression “equitable mortgage” means 

•an agreement or memorandum under hand only, relating to the deposit of anv 
title deeds or instruments con-stituting or bring evidenei' of the title to any 
property whatever (other than stock or marketable security), or creating a charge 
on such property. 

87.-(l) A security for the transfer or re-transfer of any stock is to be ohargwl 
with the same duty as a similar security for a sum of mouey etpiul ill amount 
to the value of the stock; and a transfer, assignment, disposition, or assignation 
of any such securitv, and a reconveyance, release, disciiarge, surrender, 
re-surrender, warrant to vacate, or renunciation of any such security, is to be 

15 (2) 
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charged with the same duty as an instrument of the same description relating 
to a sum of money equal in amount to the value of the stock. 

(2) A security for the payment of any rentcharge, annuity, or periodical 
payments by way of repayment, or in satisfaction or discharge of any loan, 
advance, or payment intended to be so repaid, satisfied, or discharged, is to be 
charged with the same duty as a similar security for the payment of the sum 
of money so lent, advanced, or paid. 

(,S) A transfer of a duly stamped security, and a security by way of further 
charge for money or stock, added to money or stork previously secured l)y a 
duly stamped instrument, is not to be charged with any duty by reason of its 
containing any further or additional security for the money or stock transferred 
or previously secured, or the interest or dividends thereof, or any new (oveiiant, 
proviso, power, stipulation, or agreement in relation tliereto, or any further 
assurance of the property comprised in the transferred or previous security. 

(4) Where any copyhold or ciLStomnry lands or hereditaments are mortgaged 
alone by means of a comlitional surrender or grant, the ad valorem duty is to 
be charged on the surrender or grant, if marie out of Court, or the memorandum 
thereof, and on the copy of the Court roll of tlie surrender or grant, if made in 
Court. 

(6) Where any copyhold or customary lands or hereditaments are mortgaged, 
together with other proficrty, for securing the same money or live same slock, 
the ad mtnrem duty is to he charged on the in.strunient relating to the other 
property, and the sunender or grant, or the memorandum thereof, or the copy 
of Court roll of the surrender or grant, as the case may be, is not to be charged 
with any higher duty than ten sliilling.s. 

(0) An instrument chargeable with ad valorm duty as a mortgage is not to he 
charged with any further duty by reason of the equity of redemption in the 
mortgaged projtertv being thereby conveyed or limited in any other manner 
than to a purehasor, or in trust for, or according to the direction of, a purchaser. 


88. — (1) A security for the payment or repayment of money to be lent, 
advanced, or paid, or W'hich may become due upon an account current, eitlier 
with or without money previously due, is to be charged, where the total amount 
secured or to be ultimately recoverable is in any way limited, with tlie same duty 
as a Bceurity for the amount so limited. 

(2) Where such total amount is unlimited, the security ia to be available for 
such an amount only as the ad ralorem duty impressed thereon extends to cover, 
but where any advance or loan is made in excess of the amount covered by that 
duty the security shall for the purpose of stamp duty be deemed to be a new 
and separate instrument, bearing date on the day on which the advance or loan 
is made. 

(.3) Provided that no money to be advanced for the insurance of any property 
comprised in the security against damage by fire, or for keeping up any policy 
of life insurance comprised in the security, or for effecting in lieu thereof any 
new policy, or for the renewal of any grant or lease of any property comprised 
in the security upon the dropping of any life whereon the property is held, 
shall be reckoned as forming part of the amount in respect whereof the security 
ia chargeable with ad valorem duty. 


The schedule to the Stamp Act, 1891, also contains the following: 
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LETTER OF ALLOTMENT and LETTER OF RENUNCIATION, or an; other 

document having the effect of a letter of allotment — 

(1) Of any share of any company or proposed company ... ... "I £ s. d. 

(2) In respect of any loan raised, or proposed to be raised, by 

any company or proposed company, or hy any municipal 
body or corporation ... ... ... ... 

(3) Issued or delivered in the United Kingdom, of any share of > 0 0 1 

any foreign nr colonial company or proposed company, or 
in respect of any loan raised or proposed to be raised by 
or on behalf of any foreign or colonial state, government, 
municipal body, corporation, or company ... 

Jiut see now sect. 9 of the Finance .Act, 1899, itifrn, ji. 2.32, incieas-ing 
the duty to Gd. where the nominal amount is over 51. 

And SCRIP CERTIFICATE, SCRIP, or other document — 

( 1 ) Entitling any jicraon to become the proprietor of any share 

of any company or proposed company ... 

<2) Issued or delivered in the United Kingdom, and ciititling any 
per.son to beromc the proprietor of any share of any i'oreign 
or colonial company or propo.scd company 

(3) Denoting, or intending to denote, the right of any prson as 
a subscriber in respeef. of any loan raised or proposed to 
he raised by any company or proposer! comjiany, or by any 
municipal body or corporation 

<4) Issued or delivered in the United Kingdom, and denoting, 
or intended to denote, the right of any jierson a.s a suhscriher 
in respect of auy loan raised or propo.sed to lie raised by 
or on behalf of any foreign or colonial state, govcrnnienf, 
municipal body, corporation, or company 

TliJ.s duty i.s increased to 2d. hy Finance Acd, 1920, .35. 

As to wli.it i.s a .senp certificate, .sec ji. 29^ et sey., injra. 

And see sect. 79. 

LdPrs of AUotvunt or Ht nuncialion. Scrip Ci rtifmiU'H, find Scrip. 

79. — (1) Every person who executes, grants, issur's, or delivers out any I'rov isions as 
document chargeable with duty as a letter of allotment, letter of renunciation, or to letters ol 
scrip certificate, or as scrip, before the same is duly stanijicd, shall incur a fine allotment, &( 
of twenty pounds, 

(2) The stamp duty of one penny on a letter of renunciation may be denoted 
by an adhesive stamp, which is to lie cancelled by the pc'nson hy whom the letter 
of renuneiation is executed. 

iShare warrant and Uock certificate to bearer — (three times the amount 
of the ad valorem duty on transfer). 

As to the .stamp duty on .stock certificate to hearer, sot- Chuji. VIII., 
supra. 

The following sections are extracted from the Finanie Act, 1899 
(62 & 63 Viet. c. 9): — 

4.— (1) There shall be charged on every marketable security made or issued Stamp duty 
by or on behalf of any foreign State or Government, or foreign or colonial on foreign oi 
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municipal body, corporation, or company, being a security transferable by 
delivery, which 

(a) is after the first day of August one thousand eight hundred and ninety-nine. 

assigned, transferred, or in any manner negotiated in the United 

Kingdom, and 

(b) is not, under the law existing at the passing of this Act, chargeable with 

stamp duty as a marketable security transferable by delivery, 
and on every share warrant or eloek certificate to \>earer by means of wbicb any 
share or stock of any company or body of persons formed or established out of 
the United Kingdom is, after the first day of August one tliousand eight hundred 
and ninety-nine, assigned, transferred, or in any manner negotiated in the 
United Kingdom, a stamp duty of one shilling for every ten pounds, and also 
for any fractional part of ten pounds in the ea-se of a marketable security of 
the money thereby secured, and in the case of a share warrant or stock certificate 
of the nominal value of the share or stock to wliieii the warrant or certificate 
relates. 

(2) There shall lie charged on every instrument to bearer, not being a share 
warrant or stock certificate to bearer charged under the foregoing provision, 
by means of which any share or stock of any company or body of persons formed 
or established out of the United Kingdom is, after the first day of August one 
thousand eight hundred and ninety-nine. as.signcd, transferred, or in any manner 
negotiated, in the United Kingdom, a stamp duty of threepence for every 
twenty -five jiounds, and also for every fractional part of twenty -five pounds 
of the nominal value of the share or stock. 

(3) Every person who, in the United Kingdom, assigns, transfers, or in any 
manner negotiates, or is concerned as broker or agent in assigning, transferring, 
or in any manner negotiating, any instrument whieli is chargeable with duty 
under this section, and is not duly stamped, or any share or stock by means of 
such an inslruinent, shall incur a fine of twenty pounds, and the amount of the- 
duty shall be a debt due from any such person to Her Majesty. 

(4) For the purposes of this section — 

(a) the expression “share warrant to bearer'’ includes any instrument by 

whatever name called, having the like effect as a share warrant isstied 
under the provisions of the Companies Act, 1867; and 

(b) the expression "stock certificate to bearer” includes any instrument liy 

whatever name called, having the like effect as a stock certificate toi 
bearer. 

S. — (t) The stamji eluty eliarged under the Stam)i Act, 1801, on share 
warrants issued under the provisions of the Companies Act, 1867 (now 
scot. 70 of the Companies Act, 1929), shall extend to any instrument 
to bearer issued by or on behalf of any enmpany or body of persons formed 
or established in the United Kingdom and having a like effect as such a share 
warrant, and the stamp duty charged on stock certificates to bearer as defined 
by the Stamp Act, 1891, shall extend to any instrument to bearer issued by or 
on behalf of any company or body of persons formed or established In the United 
Kingdom, and having a like effect as such a stock certificate to bearer. 

(2) Section one hundred and aeven of the Stamp Act, 1891 (which related 
to the penalty for issuing share warrants not duly stamped), shall apply to- 
any instrument chargeable with stamp duty under this section as a share 
warrant or stock certificate to bearer, in the same matmer as it applies to the 
share warrants named in that section; and section one hundred and nine of the- 
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stamp Act, 1891 (which relates to the penalty for issuing stock certificates 
unstamped), shall apply to any instrument chargeable with stamp duty under 
this section as a stock certificate to bearer in the same manner as it applies to 
the stock certificates to bearer named in that section, and as if “ company or 
body of persons” were mentioned in sub-section one of that section as well as 
“ local authority." 

6. For the purjmses of this Part of this Act, an instrument used for the purpose 
of assigning, transferring, or in any manner negotiating the right to any 
marketable securit}', share, or stock shall, if delicery thereof is by usage treated 
as sufficient for the purpose of a sale on the market, whether that delivery constitutes 
a legal assignment, transfer, or negotiation or not, l)e deemed a marketable security 
transferable by delivery, or an instrument to bearer, as the case may he. and 
the delivery thereof an assignment, transfer, or negotiation. 

8. — (1) Where any local authority, corporation, company, or body of persons 
formed or established in the United Kingdom propose to issue any loan capital, 
they shall, before the issue thereof, deliver to the Commissioners a statement of 
the amount proposed to he secured by the issue. 

(2) Subject to the provisions of this section every such statement shall be 
charged with an ad valorem stamp duty of two shillings and sixpence for every 
hundred pounds and any fraction of a hundred pounds over any multi[>le of a 
hundred pounds of the amount proposed to be secured by the issue, anfi the amount 
of the duty shall be a debt to Her Majesty. 

(II) The duty under this section shall not be charged to the extent to which 
It is shown to the satisfaction of the Commissioners that the stamp duty payabli' 
in respect of a mortgage or marketable security has been paid on any trust deed 
or other document securing the loan capital proposed to be issued. 

(4) If any local authority, corporation, company, or body of jierscns negleeti 
to deliver a statement, or fail to pay the duty in compliance with this section, 
that local authority, corporation, company, or body of persons shall be liable to 
pay to Her Majesty, in addition to the duty, a sum efjual to ten per cent, upon 
the amount of the duty, and a like sum for every month after the first month 
during which the neglect or failure continued. 

(5) In this section the expression “loan capital” means any debenture stock, 
county stock, corporation stock, municipal stock, or funded debt, by whatever 
name known, or any capital raised by any local authority, corporation, company, 
or body of persons formed or established in the United Kingdom, which is 
borrowed, or has the character of borrowed money, whether it is in the tonn 
of stock or in any other form, but does not include any county council nr municipal 
corporation hills repayable not later than twelve months from their date or au\ 
overdraft at the bank or other loan raised for a merely temporary purpose for 
a (Kiriod not exceeding twelve months, and the expression “local authority' 
includes any county council, municifial coqmration, district council, dock 
trustees, harbour trustees, or other local bcKly by whatever name called. 

By the Finance Act, 1920 (10 & 11 Geo. V. c. 18), ss. 30 and 3 h, 
the stamp duty charged by the Stamp Act, 1891, on tran.sfer of stocks 
and marketable securities is doubled. 

As to meaning of “ issue,” .see Att.-Gen. v. Liverpool Corjroratiou, 
(1902) 1 K. B. 411; Att.-Gen. v. Regent'n Canal & Dock Co., (1904) 

1 K. B. 263; Perth Electric Tramways, (1906) 2 Ch. 21f). As to 
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Teduction in the duty on loan capital issued for consolidating existing 
capital, see sect. 10 of the Finance Act, 1907. 


9. — (1) Sixpence shall be substituted for one penny as the stamp duty chargeable 
under the Stamp Act, 1891, on a letter of allotment, and letter of renunciation, 
or any other document having the effect of a letter of allotment, where the 
nominal amount which is allotted or to which tlic letter of renunciation relates 
is not less than five pounds, 

(2) A separate duly shall Ije chargeable in resjject of letters of allotment and 
letters of renunciation, although they may he contained in the same document. 

(3) The stamp duty of sixpenee, chargeable by virtue of this section on a letter 
of renunciation, may be denoted by an adhesive stamp, which is to be cancelled 
by the person by whom the letter of renunciation is executed. 


Letters of allotment, &c., of debentures and clchenture stock require 
a 6d. stamp (sect. 9 of the Finance Act, 1899, supra), unless they 
relate to loss than 51. iioiniiial, in which case the duty is Id, Letters 
of renunciation require the same duty, viz., GiZ. or Id., according to 
the amount. 

Having regard to the tiecision in London di Westminster Bank v. 
Inland Revenue, (19(H)) 1 (^, B. 166 ((J. .A.), it w'oulcl seem that 
receipts attached (o a duly stamped letter uf allotment are exempt 
trom duty. 


The, term " marketable security ” is defined by sects. 82 and 83 of 

the Act of 1891, and means a security issued by or on behalf of a 
company ol such a description as to b(> capable of being sold in any 
stock market in the Unitisl Kingdom. The true test is not whether 
the security i.s current, but whether it ,,s a, .security of such a description 
as to be cupable, aeoordmg to the use and practice of Stock markets, 
of bemg fbov. sow wwd bought. Per Lord Rhand, Tews, die. Co. 

ecurhv'’wi 1", '' P- case the 

tirtonu time to 

Ste Bromn Slnpley dc Co. v. Comm. 1. R., ^js%) 2 Q B 598 The 

^oe± deben;ure 

»ecum.ip,s, and chargeable accordingly 
Where a debenture or debenture Kfrinb i. i 

at a nremiuni the i k is to be paid off or redeemed 

at a premium the stamp mu,st e.xtend both to the principal moneys 

and premium (see Rowell v. Inland Revenue, (1897) 2 Q f 1^7 o 

Ite p«m.™ p.rt of th, •• „o »5 ih™,., „„J,. ", J 

» MKly power to redeem .t o preo.i.m the dm, doc, not it ,eem, 

s ivn; e““i rtf' 

HTO) 1 Q. B. 217 (C. A.). All ,nert.on e.n be pncluded by a.Bng 
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the payment of the prsminni a condition precedent to the exercise of 
the power to redeem. See p. 279, infra. 

The revenue authorities hold a debenture trust deed to be 
chargeable with a ]()s. duty a.s a deed. 

As to debenture .stock, the tru.st deed for securing it is chargeable 
as a covenant or mortgage, viz., with duty at 2s. 6d. per cent. ; Imt 
the certificate, s to registered holders, where there is a trust deed, 
require no .stamp. Where there is not a trust deed {supra, p. 11) the 
certificates would .seem chargeable under the title “ bond, covenant, 
or instrument, being the only, or principal, or jirimiiry security for 
any annuity,” viz., 2s. fid. for every 51. of the annuity. 

Debenture stock certificates to bearer would seem to be chargeable 
under the heading “ share warrant and stock certificate to bearer ” 
in the .schedule to the Act of 1891, i.e., three times the amount of the 
ad valorem duty on transfer. The expression " stock certificate to 
bearer ” i.s not a technical term, and it i.s not defined by the Act : and 
though sect. 108 states that the cxpre.ssion is to ” include ” certain 
instruments there specified, the word “include” is not restrietive. 
Corporation of Portsmouth v. Smith, 13 Q. B. D. 184, 195; Dyke v. 
Elliott, L. R, 4 P, C. 184; Robinson v. Barton-Eccles Local Board, 

Ajip. Cas. 798. But they are clearly charged with the duty by 
sect. 5 of the Finance Act, 1899. 

An instrument which is called a debenture will be chargeable as 
such, although it may operate as a promissory note {British India 
Steam Nav. Co. v. In. Rev, Commrs., 1 Q. B. D. 165), or marketable 
security {Speyer Bros. v. In. Rev. Commrs., (1907) 1 K. B. 246). 

It is very common for debenture stock deed.s to jirovide for an i.ssue 
of stock of limited amount, say and, subject to certain 

condition.s precedent, for the creation and i.ssue of further pan passu 
.stock, .say, 300,0001. Of late the Revenue authorities have contended 
that the deed must in such cases lie stamped with the ad valorem 
duty on the full amount, and it cannot be denied that the words of 
sect. 88 of the Stamp Act, 1891, afford some foundation for this claim. 
Where the further stock was to be issued exclu.sively in satisfaction of 
existing debenture.s it wa,s held that the tru.st deed qua the further 
■stock only required duty at the rate of M. jicr cent, as a sub.stituted 
•security, but on appeal this deci.sion was reversed. City of London 
Brewery Co. v. Comm. 1. R., (1899) 1 Q. B. 121. 

The parties usually do not wish to pay the duty on the further 
.stock until it is created, for non constat it will ever be needed. I his 
can be accomplished by the insertion of a few word.s in the deed, for, 
although sect. 88 of the Act charge.s money to be lent, “ where the 
total amount secured or to be ultimately recoverable, is in any way 
limited, with the same duty as a security for the amount .so limited, 
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the same section provides that, “ where such total amount is unlimited, 
the security is to be available for such an amount only a.s the 
said ad valorem duty impressed thereon extends to cover, but where 
any advance or loan is made in excess of the amount covered by 
that duty the security shall for the purpose of stamp duty be 
deemed to be a new and separate instrument bearing date on the day 
on which the advance or loan is made.” Hence, if the trust deed 
contains words to the effect that it is also to stand as a security for all 
further advances from time to time made by the trustees out of 
moneys provided by the stockholders, such further advance.s to 
rank in point of security after the other moneys thereby secured, 
the deed can be stamped up to the amount of the original issue in the 
first instance, and the further stump can be put on it prior to tlu' 
further issue of stock. 

Where debentures forming part of a pari passu series are paid off, 
and then re-issued, the re-issued debentures must be re-stamped. 
Tasker and Sons, Lid., (1905) 2 Ch. 587 : and see sect. 75 (4) of the. 
Companies Act, 1929, supra, p. 140. 

As to what i.s a collateral, auxiliary, or additional security chargeable 
with the duty of dd. jior cent., see Gartsides (Brookside) Brewery Co. 
v. Inland Revenue, 82 L. T. 686; 16 T. L. R. 378. In that case it 
was held that where a jiiece of property was conveyed to the trustees 
of a debenture deed in substitution for another piece withdrawn from 
the trusts, the duty was payable at the rate of 6d. per cent, on the 
full amount of the debentures secured by the deed. Thus, suppose 
the debentures amount to l,000,000f., and that the piece of land is 
worth lOOh, the conveyance to the trustees would require an ad 
valorem stamp of 250f. — ^an altogether extravagant amount. 

The above case was followed by Phillimore, J., in British Oil and 
Cake Mills v. Inland Revenue Commissioners, 66 J. P. 438. In that 
case, for tlie purpo,«e of carrying out the provisions of a trust deed by 
which a joint .stock company secured 750,000f. debenture stock and 
interest, sixteen deeds were executed by the company conveying 
different part.s of the property of the company to trustees for the 
debenture holders, and the Court held that each of these sixteen 
deeds was liable to stamp duty at the rate of sixpence per lOOf. on 
the whole principal money of the debenture stock — namely, 750,000/. 
The decision was affirmed by the Court of Appeal, (1903) 1 K. B. 
689. But now by sect. 7 of the Revenue Act, 1903, the total amount 
of duty- on such a further security is not to exceed 10s. See supra, 

p. 226. 

Where a company is formed in a colony to take over the assets 
and liabilities of an English company which has issued debentures, 
and by agreement the debenture holders take in lieu of them 
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debentuies of the colonial company, tiieae are not given “ in 
substitution ” within sub-head (4) of “ Marketable Security,” but must 
be stamped to the full amount. Mount Lyell Mining, &c. Co. v. 
Inland Revenue Commissioners, (1905) 1 K. B, 161. 

Prior to February, 1908, the Commissioners in several cases raised 
the remarkable point that where a trust deed for securing debentures 
or debenture stock contained a covenant to repair and empowered 
the trustees in default to repair and gave them a charge for the 
amount, that is an unlimited security and therefore incapable of 
adjudication under sect. 12 of the Stamp Act, 1891. 

However, in Sujield [Lord] v. Inland Revenue, (1908) 1 K. B. 865 
(February, 1908), it was held that the Commissioners’ point was 
unsound and their view incorrect. 

” A coupon or warrant for interest attached to or issued with any 
security, or with any’ agreement or memorandum for the renewal or 
extension of time for payment of a security,” is e.xempted from duty 
by the Stamp Act, 1891. which re-enacts the repealed provisions to 
the same effect in the Stamji Act, 1870 (Schedule), and the Revenue 
Act, 1889 (sect. 16). See Schedule to Act of 1891 (54 & 55 Viet. c. 39), 
under title " Bills of Exchange,” Exemption 11. 

And by tlie Finance Act, 1891, s. 40, it is further provided that 
■’ a coupon for interest on a markotulde security, us defined by tlie 
Stamp Act, 1891, being one of a .set of coupons, whether issued with 
the security or sub.soquently i.ssued in a sheet, shall not be chaTgeal)le 
with any .stamp duty.” 

This section was passed with reference to Rothschild v. Contmrs. 
1. R., (1894) 2 Q. b. 142, in which a new set of coupons not attached 
to the security, but i.ssued subsequently, were held by Mathew, J., 
to be bills of exchange, and liable to stamp duty. 

In this case Enthoven v, Hoyle, 13 C. B. 373, in which it was held 
that a coupon being a mere token required no duty, was not cited. 

The duty on scrip or provisional certificates, infra, pp. 267 el seq., 
in respect of debentures and debenture stock is 2d. (sec supra, p. 229), 
and hitherto no distinction has been drawn between scrip to bearer 
or to a named jierson. EUerby's case, 20 W. R. 855; Goodwin v, 
Robarts, 1 Apj). Cas. 476; London and Westminster Bunk v. Inland 
Revenue, (19(X)) 1 Q. B. 166 (C. A.). 

It has, liowever, been suggested that .scrip to bearer was made 
chargeable with 10», per cent, duty by sect. 6 of the Fiuanee Act, 
1899. That section, however (supra, p. 231), did not purport to 
impose any duty: it merely interpreted and extended ‘‘for the 
purposes of this part of this Act (ie., 8ect.s. 4 — 14] the meauiug 
of certain expressions. Assuming then that the earlier words of 
sect. 6 are sufficient to include a .scrip certificate to t>earer for 


What is an 

unitmtt<«d 

security. 


Cuupons. 


.St rip or 

provisionnf 

ciTtificaU'fl. 
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debentures or debenture stock of an English company, it is necessary to 
consider ■whether any other section read in conjunction with sect. 6 
in effect charges such a scrip certificate to bearer. 

Now sect. 4 read in conjunction with sect. 6 clearly does not, 
for it only charges instruments of foreign or colonial companies. 
Sect. 5 extends the duty charged on stock certificates to bearer, 
as defined by the Stamp Act, 1891, “ to any instrument to bearer 
issued by or on behalf of any company or body of persons formed 
or established in the United Kingdom and having a like effect as such 
a stock certificate to hearer.” But a provisional or scrip certificate 
has not such efiect. The effect of the stock certificate is to declare, 
the absolute title of the bearer to the stock thendn mentioned, 
whereas the jjrovisional or scrip certificates merely declare that in 
certain events the bearer will be entitled to be registered as fbe. 
proprietor of so much stock. And sects. 7 — 14 carry the matter no 
further. It is therefore submitted that the duty on scrip certificates 
to bearer remains at 2d. as regards English companies. 

Where a scrip certificate duly .stamjxHl is issued, it has been held 
that the receipts for instalments thereon do not require any stamp, 
inasmuch as the words of exemption in the schedule under the 
heading “ Receipt ” apply; they arc as follows: — 

(ii) Receipt indorsed or otherwise written upon or contained in any instrument 
liable to stamp duty and duly stamped, acknowledging the receipt 
of the consideration money therein e-vpressed, or the receipt of any 
principal money, interest, or annuity thereby secured or therein 
mentioned. 

See London and Westminster Bank v. Inland Bevenue Commrs., 
(19(10) 1 Q. B. 166 (C. A.). 

Transfers of debenture stock are ch.argcable with the li. per cent, 
duty as above. Under .sect. 86 of the Stamp Act, 1891 (substituted 
for the repealed sect. 14 of the Act of 1888, above mentioned), a 
mortgage by deed of any stock or marketable security is liable to duty 
like any other mortgage, viz., 2s. (id. per cent, (see table above), but 
by sect. 23, a charge under hand only, on debentures or debenture, 
stock, to hearer, is only chargeable with the duty charged on an 
agreement. It is doubtful, however, whether this section applies 
where the charge contains a power of sale. 

A receipt on a debenture or debenture trust deed, acknowledging 
that the amount secured has been paid off and satisfied, is not a 
“ discharge ” within sub-heading (5) of the heading “ Mortgage,” and 
is not liable to ad valorem or other duty. Firth d Sons, Ltd. v. In. Rev. 
Commrs., (1904) 2 K. B. 205. 

As to stamps on conveyances or transfers for effectuating the 
retirement of trustees, see Finance Act, 1902 (2 Edw. VII. c. 7), s. 9. 
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As to fees on registering mortgages and charges under sect. 79 of 
the Companies Act, see infra, p. 400. 

The following is the form used under sect. 8 of the Finance Act, 
1899:— 

Inland Revenue. 

[AVfwe] . 

STATEMENT of Nominal Loan Capital made pursuant to sect. 8 of 
the Finance Act, 1899. 

(Note. — The Strunp Duty on the Nominal Loan Capital i,t 25 . fit/, for 
every 100/. nr fraction of lOU/.) 

Tliis Statement is to he delivered to the Commissioners of Inland 
Revenue before the issue of any loan capital lyv any local authority, 
corporation, company, or body of persons forineii or establislied in 
the United Kingdom. 

Delivered by . 


The following are the jiarticulars of the Nominal Loan (Japital 
of the : 

Amount. 

1 

I 

PropOJied Date of ld8U*\ ! Stamp Duty at 2 a. Gd. por cent. 

1 

1 

1 

£ ' 

j 

: i 

1 ] 

1 1 

j 

1 


Signature 

Date . Description . 


Thi.s Slutement is to be signed by the proper otficiT. 

[Indorsed if a ropy of sect. H ] 

As to the reduction of stamp duty on loan capital to be issued for 
consolidating existing capital, .see .sect. 10 of the Finance Act, 1907. 

By sect. 29 of the Finance Act, 1934, “ loan capital ” i.s not to include 
any loan capital which is of .such a description as to be incapable of 
being dealt with on a stock exchange* in the United Kingdom. 


Regutntion 
of mortgages 
and charges. 


Loan capital. 
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CHAPTER XXXV. 

RESOLUTIONS, PROSPECTUSES, ETC. 

Resoluiioss in regard to the iasue of debentureB and debenture stock must ho 
framed with due regard to the provisions of the memorandum and articles of 
association. It must be seen that the former gives an express or implied power 
to issue the proposed securities (see p. 41, mpra), and then the articles must be 
considered in order that it may be seen what the directors' powers are. Usually 
the articles confer on the directors express borrowing powers, but so that the 
amount at any one time owing in respect of money so borrowed or raised shall 
not at any time, without the sanction of a general meeting, exceed the nominal 
amount of the capital [or the subscribed capital or the paid-up capital or the 

sum of 1.]. And accordingly resolutions in regard to borrowing generally 

operate as an extension of some existing powers of the directors to borrow. Sec 
Korms 1 and 2. 

Sometimes it is preferred to point out more speeificially the particular kind of 
securities proposed to be issued, as in Forms 5 to 7. 

Where it is proposed to raise a considerable sum by the issue of debentures 
or debenture stock, the directors, even if they have ample powers to borrow 
without tlie sanction of a general meeting, often think it expedient to obtain 
that sanction in preference to acting on their own responsibility. 

.Sometimes, but rarely, the resolution provides that the debentures or debenture 
stock shall be offered in the first instance to the shareholders. Whether the 
resolution is to be ordinary or special or extraordinary depends on the articles, 
[f they limit the powers absolutely to a fixed sum there must be a special resolution 
to alter the limit. See Form 3. But where they merely fix a limit which is 
not to be passed without the .sanction of a general meeting, it is sufficient to 
take an oidinary resolution passed at a general meeting. If an extraordinary 
resolution is required by the articles it must be obtained. 


Resolutions. 


Form 1. 


Resolution 

oxtending 

directors’ 

borrowing 

powers. 


That the directors’ powers of borrowing and raising money be 

extended by 1 . beyond the limit fixed by article of the coy’s 

arts of as.son. 


Form 2. extension of the powers of borrowing and raising money 

conferred by article of the arts of asson [and by resolutions passed 

more specific, at general meetings of the coy on the and ] the directors be 

authorized to create and i,ssue debentures of the coy for securing 
principal sums not exceeding at any one time 1 . and carrying 
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interest at such rate not exceeding 1 . p.c.p.a. and secured in such Porm I. 

manner as the directors think fit. — 

In both the above canes it is assumed that the articles fix a limit and provide 
that such limit is not to be exceeded without the sanction of a general meeting. 


'I'liiit it is desirable to extend the directors’ borrowing powers, and 

accordingly that article of the coy’s arts of asson be altered by 

siilistituting the figures 500,000Z. for 400,0001. 

Where it is necessary to alter the articles the resolution must, of course, be 
passi'd as a special resolution in accordance with seet. 117 of the Act. 


Form 3. 


Keaolotion 
altering limit 
in articles. 


That the directors be authorized to create and i.ssue debentures Form 4. 
])iovkling for the payment of principal sums not exceeding 50,0001., Resolution as 
with interest at the rate of 5 p.c.p.a., such debentures to be in such to issue of 
form, and to be secured in such manner, and to be issued to surli 
persons and on such terms as the directors think expedient. 

.An irregularity in the resolution may invalidate the debentures. Thus, if a 
rc'dliition is passed to issue debentures to directors, care should be taken to see 
that a quorum of directors, capable of voting on the question, is jireaenl: Co/ 

V. Dullin City Distillery (No. 2), (191.5) 1 1. H. 345; .Veal v. Quinn, W. N. (Iblti) 

223; Re North Eastern InsurarKe Co,, (1919) I Ch. 198. 


That the directors be authorized to create and issue debenture 
stock of the nominal amount of 100,0001., such stock to be called 
4 p.c. debenture stock, and to be constituted and secured by trust 
deed and debentures framed in accordance with the drafts which have 
lieen already approved by the directors, and that the directors be 
authorized to di.spose of .such .stock, &c., to such persons and on such 
terms and conditions as they think fit. 


Form 6. 


Creation of 

debenture 

stuck. 


See infra, Form 81 . 


That the directors be authorized, in addition to any suras already Form 8. 
borrowed for the purposes of the coy, to borrow to an amount nut (Veaiionof 
exceeding in the aggregate 10,0001., by the issue of 200 debentures debentures, 
■of 501. each, redeemable on the lat January, 19—, such debentures 
to bear interest at the rale of 10 p.c.p.a. payable half-yearly, and 
to be in the form of the draft a print whereof ha.s been produced 
to this meeting and identified by the signature of the secretary of 
the coy. 

That the repayment of the moneys payable according to the tenor 
of the sd debentures be secured by a trust deed in the form of the 
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Form 6. draft submitted to this meeting and identified by the signature of 
the secretary of the coy, expressed to be made between the coy of 

the one pt and of the other pt, and that the directors be 

authorized to execute, under the seal of the coy, a deed in the terms 
of the sd draft. 


Form 7. 


off old 
intures. 


That the directors be authorized to borrow the sum of 10,0001. 
Creation of purpose of paying off the debentures of the coy which fall 

^bentores to due on the 1st January, 19 — , and that such sum be raised by the 
issue of new debentures payable on the lat January, 19 — , and 
bearing interest at the reduced rate of 4 p.c.p.a., such debentures 
to be secured by trust deed, and that the new debentures and trust 
deed afsd be framed in accordance with the forms submitted to this 
meeting, and identified by the signature of the coy’s secretary; and 
that the directors be authorized to issue any of the .sd new debentures 
in exchange, at par, for any of the existing debentures tbe holders 
of which may desire to renew, and that, pending the placing of 
the new debentures, the directors be authorized to borrow from the 
coy’s bankers or otherwise, on such terms as they think fit, any 
moneys required to pay off any of the existing debentures which 
fall due. 


The above are resolutions of general meetings and are more or less general 
in terms. 


Directors’ Resolutions. 

The following are examples of directors’ resolutions: — 


Form 8. 


Directors’ 
resolutions 
to issue 
debentures. 


That the coy do raise money by the issue of debentures of 

1 . each, carrying interest at the rate of 1 . p.c.p.a. and secured 

by way of floating charge on the coy’s undertaking, such debentures 

to be jiayable on the day of , 19 — , with power for the 

coy to redeem at any time previously at par on giving six months’ 
previou.s notice to the holders, such debentures to be framed in the 
terms of the draft submitted to this meeting, and that such debentures 

be offered for public subscription at par payable as to 1 . per 

debenture on applicon and 1 . on allotment and 1 . fourteen 

days after allotment, and that such offer be made by a prospectus 
in the terms of the draft submitted to this meeting, and that the 
scheme submitted to this meeting for advertising and circulating 

such prospectus be approved, and that Messrs. be instructed 

to carry out such scheme, and that the coy’s bankers be requested 
to receive the subscriptions and to carry the amounts pd in by 
applicants to a separate account to be called the “ Debenture 
Account.” 
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Tkat debenture stock of the coy limtd to the amount of tlie 
subscribed share capital for the time being of the coy be created 
and secured by trust deed, in the terms of the draft submitted to 
this meeting and that such draft be forthwith engrossed in triplicate, 
and that the seal of the coy be affixed to the engrossments, and that 
the first issue of the stock do consist of 1,000,0001., carrying interest 
at tJie rate of 41. p.c.p.a., payable on the 15th May and the 1 5th November 
in each year, and redeemable at the option of the coy at 104 p.c., on 
and after the 15th May, 19—, or by purchase, and that .such first is.sue 
be offered for subscription on the terms set forth in the prospectus 
submitted to this meeting. 

That debentures of the coy numbered to be 

redeemed at par, and that such debentures when redeemed be kept 
alive for the purposes of re-issue. 

Sec sect. 75 and notes, p. 140, an(c. 


Prospectuses. 

Skeleton Prospectus offering debentures for subscription. 

This Prospectus has been delivered to the Registrar of Cos for 
registration. 

See sect. 34, supra, p. 177. 

The Subscription List will open the day of , and will close 

on or before day, the of . 

The Coy, Limtd. 

Share Capital 1., divided into, &c. 

If any founders or management eharcs, state number and nature. See 
paragraph (2) of Part I. of Schedule IV. of the Act, s«pro, p. lOS). 

Issue of p.c. debentures of 1001. each. 

Payable a.s follows : — 

On applicon, 1. per debenture. 

On allotment, 1. per debenture. 

On the of , 1 per debenture. 

On the of , 1 per debenture. 

The debentures will be secured by a specific mortgage to trees 
of the freehold ppty below mentd and by a floating charge on the 


Form 9. 

Another 

debenture 

stock. 


Form 10. 


Redemption 
of debentures, 


Form 11. 

Skeleton 

prosjjei’tUB 

offering 

debentures. 
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Form 11. general undertaking and assets of the coy. The debentures will 

carry interest at the rate of p.c.p.a., payable half-yearly on 

the day of — - and the day of , the first half-year’s 

interest being calculated on the instalments as from their due dates 
of payment. 

The debenture.^ will be payable to the registered holder, and will 
be tiansfeiable by duly registered transfer in the form prescribed. 


Prospectus. 

The coy was incorporated in January, 19 — , for the purpose [state 
facts as to its position and prospects]. 

The money to be raised by the i.ssue of the debentures now ofiered 
for Bubscrijition is required for further working capital rendered 
necessary by the develo])mcnt of the business. 

The security for the debentures will be as follows: — 

[Stale security^ 

The following valuation has been made as to the freehold ppty 
of the coy:— 

[5e< it ovl.] 

The general assets of the coy apart from the freeholds to be 
specifically mortgaged as above mentd stand in the coy’s books at 

Messrs. , the auditors of the coy, have prepared a report of the 

profits of the coy for the last three years and of the dividends pd by 
the coy during that j)eriod on all clas.scs of shares. Their report is 
as follows :— 

[Set ii out.] 

See sect. 35 and Schedule IV., Part II. of 1929. 

To pay the interest on the debentures will require 1. pur annum. 

The following contracts have been made, &c. 

See paragraph (13) of Schedule IV., Part I., supra, p, 170. 

In the year a commission of 1. was pd to for his 

services in the promotion of the coy, and the sum of 1. was pd 

for underwriting shares in and debentures of the coy. 

See paragraphs (10) and (12) of Schedule IV., Part I., supra, pp. 169, 170. 
These statements have now to go back only two years. 


No underwriting commission is being pd in respect of the present 
issue of debentures. 
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of the shares in the capital issued as above mentd were 

issued as fully pd-up shares as pt of the conson for the acquisitiou 
by the coy of the business of Messrs. . 

Sec paragraphs (6) and (7) of Schedule IV., Part L, supra, p. 160. The limit 
iti now two years. 

The arts of asson of the coy provide [here set out clames as to 
directors’ qualifications and remuneration]. 

See paragraph (3) of Schedule IV., Part I., supra, p. 169. 

The preliminary expenses of the coy were 1. 

Sec paragraph (II) of Schedule IV^, Part I., supra, p. 170. 

The directors were interested in the ppty acquired by the coy on 
its formation as follows : — 

Sec paragraph (15) of Schedule IV., Part I., supra, p. 170. 

A copy of the coy’s raemdum of asson is printed on this prospectus, 
and forms pt of it. 

Provisional certificates will be is.sued on payment of the amount 
due on allotment, and (exchanged for definitive debentures on 
completion of the payments. 

I For form of ctrlificttle, see Porm 3S, 

Instalments may be pd in advance on allotment, or on any of the 
aliove dates, under discount at the rate of [i.e.p.a. 

Where no allotment is made the deposit will be returned in full, 
and in case a le.ss number of debentures is allotted than js ajiplied for 
the excess of the deposit will be applied in or towards jiaymenl of 
the amount payable on allotment, and the l>alance, if any, will be 
returned. Failure to pay any iastalment when (Iini will render the 
allotment liable to cancellation and the previous payments to 
forfeiture. 

Applicons in the annexed form should be filled up ;irid sent to the 

eoy’a bankers, Messrs. , aceoinjmnied by a dejiosit of Itif. ujxiii 

each debenture applied for. 

The draft of the projjosed trust deed and form of ilebeiiture eaii 
be .seen at the office of the coy, and applicants will be deemed to have 
notice of the conteiit.s thof. 

By order of the board of directors, 

, Secretary. 

No. — , Street, London, E.C. 

Date . 

See sect. 34 (2) of the Act, supra, ]). 177, as to signature of copy for rcgistiation. 

16 ( 2 ) 


Form 11. 
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PiMpeotos 

oSemg 

debentnre 

stock and 

prefeienoe 

shares, the 

vendors 

taking the 

ordinary 

shares. 


This prospectus has been delivered for registration to the Registrar 
of Cos. 

See sect. 34 (4) of the Act, mpra, p. 177. 

The list of applicons will be opened on the day of , and 

closed on or before o’clock on the following day. 

The Coy, Limtd. 

(Registered as a coy limtd by shares under the Cos Act, 1929.) 


Capital. 

30.000 5 p.c. Cumulative Preference shares of 101. each ... £300,000 

60.000 Ordinary shares of 101. each 500,000 

Total share capital £800,000 

4 p.c. Mortgage Debenture stock £400,000 


The whole of the ordinary shares are taken by the vendors, credited 
as fully pd, in pt payment for the ppty. 


Issue of 1. 4 p.c. mortgage debenture stock at par 

[or at 1. per 1.], and 5 p.c. cumulative 

preference shares of 101. each at par. 

The issue price is to be pd as follows: — 



Debenture 

Preference 


Stock. 

Shares. 

On applicon 

... £10 ... 

£1 per share. 

On allotment 

40 ... 

4 

On the day of , 19 — 

50 ... 

5 


£100 ... 

£10 per share. 


The debentnre stock will carry interest at the rate of 4 p.c.p.a., and 
will be secured by a specific mortgage to trees of the freehold and 
leasehold ppty below mentd and by a floating charge in their favour 
on the general undertaking and assets of the coy. The interest will 
be pd half-yearly, on the let April and the Ist October in each year, 
the first payment being calculated on the instalments as from their 
due dates of payment. 

The debenture stock will be redeemable at 105 p.c. at any time 
'after the day of , on sii months’ notice to the holder, and 
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will be redeemed at the same price in the event of a voluntary Form 12. 
winding-up for reconstruction or amalgamation. Any stock not 

previously redeemed will be pd ofl at par on the day of , 

or when the security becomes enforceable. 

The preferential shares confer the right to a fixed cumulative 
preferential dividend at the rate of 5 p.c.p.a. on the capital for the 
time being pd up thereon, and rank both as regards capital and 
dividend and all arrears of dividend on a winding-up in priority to 
the ordinary shares, but do not confer any other right to participate 
in the profits or assets of the coy. The dividend is to be pd half-yearly, 
on the 1st day of April and the 1st day of October in each year, the 
first payment being calculated on the instalments from their due dates 
of payment. 

Trees for the debenture stockholders. 

The Corporation, Limtd. 

Street , E.C., 

Or, 

A. of , and B. of . 


Directors: 

[.Vawics, addresses, arid descrijilions.] 

See paragraph (4) of Schedule IV., I’art I., supra, p. 169. 

Bankers: 

Brokers: 

Solors to the coy : 

Auditors: 

[A'aj/ies and addresses.] 

See paragraph (14) of Schedule IV., Part I., supra, p. 169. 

Registered OfiSces: 

Secretary : 

Prospectus. 

This coy has been formed to acquire and take over as a going 

concern the old-established manufacturing business carried on 

by Messrs. A., B. and C., at . 
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The purchase price is 1., which will be satisfied as to 1. 

by the issue to the vendors of the whole of the ordinary shares 
credited as fully pd up, and as to the balance, in cash or, at the 
option of the coy, partly in cash and partly in fully pd debenture 
stock and fully pd-up preference shares. 

The business ppty and assets to be acquired by the coy have been 
inspected by Messrs. , of , who report as follows: — 

Messrs. of report as to the profits of the business during 

the last three yeans as follows; — 

See Schedule IV., Part II. ol 

By the arts of a.s.son of llie coy it is provided as follow.s; — 

[Clauses as to qualiftcaliou and renivne/raiion of directors.] 

The debenture stock will be seciirt'd by a trust deed executed in 
favour of the trees for the debenture stockholders, and comprising — 

(1) A specific first mortgage of the freehold and leasehold properties 

in above men til. 

(2) A floating charge upon the general undertaking and assets of 

the coy, including its uncalled capital. 

As ajtpi'ars from the foregoing report, the average annual £ 
profits for the last three yeans are 

To pay 4 p.c. interest on 1. debenture stock requires... 

Dividend on 1. 5 p.c. cumulative preference shares of 

lOi. each 


Leaving a balance of £ 

The shares of the vendors (who constitute the firm of A., B., C. & Co.), 
in the jipty to 1)0 taken over are ns follows:— The sd A., 3-12ths; 
the sd B., 3-12ths; the sd C., 2-12ths; the sd D., 2-12ths; and the 
sd A. and B. jointly as trees, 2-12ths. They are all interested in the 
promotion in the like pro])ortions. 

As to the above disclosure, see paragraphs (12) and (13) of Schedule IV., Part I., 
aapro, p. 170. There is no need to show the proportions. 

The following contracts have been made : — 

(1) An agreemt dated, &c., and made between the vendors, 

A., B., C., D., and E., all of , of the one pt, and the 

coy of the other pt, being the contract for the sale and 
purchase of the business and ppty above mentd. 

(2) An agreemt, &c. 

(3) An agreemt, &c. 

As to contracts, see paragraph (13) of Schedule IV., Part I., supra, p. 170. 
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<* . 

A 

The amount, pd for goodwill is 1. 

As to goodwill, aeo concluding worda of paragraph (U) of Schedule IV., Part 1., 
supra, p. 169. 


Form IS. 


Under the sd contract number (3) a commission of is to be pd 

to Me.-^srs. for underwriting the debenture stock now offered, 

and a commission of at the rate of p.c. for underwriting 

the .share.s now offered. 

See paragraph (10) of Schedule IV., Part I., supra, p. 169. 


All liabilities of the busine.ss up to of will be pd liy the 

coy, in addition to the price above mentd. The.'ie liabilities amount 
to 1. 

The amount of the preliminary expenses other than for underwriting 
i.s estimated at 1. These <'Xpeu.se.s will be pd by the vendors. 

They include a sum of 1. which is to be pd by the vendors to 

Mr. for his services in the promotion of the coy. 

See paragraphs (1 1) and (iii) of Schedule IV., Part I., supra, p, 17o. 

Iriciiidc statements as to the qualification and remuneration of direelors and 
the intere.sts of the diroetor.s and promoters as on (i. 24.‘t, supra, and the niiminuui 
aubseription in respect of the inten<le<l isaue of shares. Heo Seliediilc IV., 
Part 1., paragraph (.t) of the Act, and t'om|>aiiv Precedents, Part 1., I5lli ed.. 
|i. 23j. 

Applicon will be made to (h(' Committee of the London Stock 
Exchange for a quotation of the debenture stock and cumulative 
preference shares. 

Preference shareholders are not to be entld to notice of or to attend 
or vote at general meeting.s unless the propo.sal to b(* .submitted to 
the meeting directly affects the rights and jirivileges of the holders 
or the dividend thereon is in arrear for more than two months. 

This statement, with the statement on p. 245, supra, is necessary lo coujijily 
with paragra]ih (16) of Schedule IV., Part I. 


Applicons for debenture stock and preference shares ate to !»• 

lodged at the Bank, E.C., or one of their hrunche.s, on I he 

accompanying forms, with a separate cheque for deposit fur eadi 
applicon. If no allotment is made the applicon money will be returned 
in full, and when the amount allotted is less than that applied for 
the balance will be applied towards the payment due on allotment. 
Failure to pay any instalment w'heu due will render the previous 
payments liable to forfeiture. 
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Copies of the memdum and arts of asson and of the sd contract 
for sale and other contracts and the draft of the proposed trust deed 
creating and securing the debenture stock and the report and 
certificate of the valuers can be seen at the office of the coy’s solors, 
Street, . 

A copy of the memdum of asson is endorsed hereon, and forms 
pt of this prospectus. 

Prospectuses and forms of applicon (*an be obtained at the offices 
of the coy, and from the bankers, brokers, and solors of the coy. 

Date, . 

(Memdum of Aeson.) 


Form 13. 


Proepcctue 
offering 
debenture 
stock, part to 
go in satis- 
huition of 
existing 
debenture 
stock. 


This pro.spectus has been delivered for registration to the Registrar of 
Cos pursuant to sect. 34 of the Cos Act, 1929. 

The subscription list will be opened on the day of , 

and will he closed at or before 4 p.m. on day, 

the day of . 

N. & M. Limtd. 


Incorporated under the Cos Act, 1929. 


ACTUOmZEII Capitai. 

00,000 5 p.c. cumulative pre- £ 
ference shares of 51. each ... 300,000 

60,000 ordinary shares of 51. 
each 300,000 


Issued Capital. 

— p.c. fully pd-up cumulative 
preference shares of 01. 

each 

— fully pd-up ordinary shares 
of 51. each ... 


£600,000 


£ 


Issue of 250,000 4 ji.c. first mortgage debenture stock 
of which 100,000 has been allotted to the holders of the former first 
mortgage debenture stock in redemption thof. 

The balance of 150,0001. is now ofiered for subscription at par as 
under : — 


Payable on applicon (per 1001. stock)... 

... £10 

Allotment 

10 

31st January, 19 — 

40 

31st March, 19 — 

40 


£100 


with option of payment in full on allotment at a discount at the rate 
of 2J p.c.p.a. until the appointed days of payment. 
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Repayable at par on the Slat May, 1952, or at the option of the ^3^ 

coy on giving six months’ notice at any time after the 31st May, 1940, 

at the rate of 105f. per lOOi. of stock, and at the same rate in the event 
of a voluntary winding-up for reconstruction or amalgamation. 

The first payment of interest will be made on the day of , 

calculated from , and thenceforward half-yearly on the 

day of and day of in each year. 

Trees for the Debenture Stockholders : 

Directors, &c. 


Prospectus. 

This debenture stock is secured by a charge upon the undertaking 
and ppty and as.sets of the coy. According to the audited balance 
sheet, dated the 31st December, 1932, a copy of which is enclosed, 

the ppty and assets of the coy amounted on that day to 1, not 

including the amount pd for goodwill, which has been written off. 
The indebtedness of the coy on the same date, including the then 

existing debenture debt of 100,0001., amounted to 1. The a8,set8 

of the coy were as follows : — 

Freehold land and works at , value as j)er last 

balance sheet £ 

Other items. 

Items 1, 2, 3 and 5 are Valued iu the balance sheet at much below 
the original co.st. 

The freehold laud and works at, &c., and the leasehold land and 
Works at, &c., have been specifically mortgaged to the trees for the 
debenture stockholders by a deed which also creates in their favour 
a floating charge on the general undertaking of the coy. 

New works at were erected, &c., &c. 

In 1930 an issue of 100,0001. debenture stock was made. The 
holders of this stock have agreed ))y resolution passed in accordance 
with the provisions of the trust deed to accept in lieu thereof 100,0001. 
of the present issue. The securities hitherto held in trust in respect 
of the sd issue of 1930 have been released, and 100,0001. of the 
present issue is therefore applicable in redemption as afsd and is not 
offered for subscription. 

The money to be raised by the debenture stock now offered is 

required for completing the works at , for additional plant and 

machinery and for further working capital. 


&c. 

&c. 
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The accounts of the coy have been audited since its formation in 
the year by Messrs. , whose certificate is as follows; — 

[Cerlijicute as to ’profits.'] 

It will be seen that the net profits are sufficient to pay interest on 
the debenture stock many times over. 

The last issue of 51. ordinary shares was made at a premium of 
■ 1. per share. 

Of the shares jireference and ordinary shares were issued 

in the year credited a.s fully ])d uji in cuiisoii of the transfer to 

the coy of, &c. 

The trust deed constituting and socurinp the stock can be inspected 
at the oflice of the coy's .solors, where also may be inspected copies 
of the memdum and arts of asson of the coy, together with plans of 
the freehold jijily at and of the leasehold jjjity at- . 

Applicons for .stock should be made in sum,s being multijiles of 

1. on the form enclosed with this pros]iectus, accompanied by a 

remittance of tlie depo.sit, and the sums so ujijdied for should be sent 
to the Hank, Limtd, No. — , Street, E.C. 

Prospectuses and forms of applicon can be obtained from the toy 

and from the London office and from all branch offices of the 

Coy, Limtd, as well as from the coy’s solors, fiotn the brokers, and 
from the secretary of the coy. 

If the whole amount applied for by any applicant be not allotted, 
the amount pd on dejmsit will be approjinated toward.s the sum 
payable on allotment. In the ca.se of an ajiplicant to whom no 
allotment is made, the depo.sit will be returned in full. P'ailure by 
allottees in payment- at the due date of any m.stalment will render 
the allotment liable to cancellation and the previous payments to 
forfeiture. 

Stock certificates will be i.ssucd by the coy as soon as ])ossible after 
the payments are completed. 

Note. — Tliis form is a form of prosixftus issued more tlian two years after the 
company has become entitled to comnienee business, and accordingly the require- 
ments of sect. 3.5 of the Fourth Schedule of the Act, as to the memorandum of 
association and the qualification, remuneration, and interest of directors, the names, 
descriptions, and addresses of directors, or proposed directors, and the amount 
or estimated amount of preliminary expenses, do not apply. Sec Schedule IV., 
Part III., paragraph (1). As to disclosure under the other clauses, see the precedmg 
Forms 11 and 12. 
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The Coy, Limtd. 

Issue of 1. 4i p.c. Debenture Stock. 

Autborized share capital, 1. Subscribed aud pd-up capital — 


Ordinary Shares 

£ 

Preference Shares 


Making together 

£ 

Debenture Stock 

£ 


To — . 


The directors have decided to ofier for suli.xrriptioii to the 
debenture stockholder.s iu pro})ortion to the stock already held by 

them lOO.OOOh further 4i p.c. debenture stock at the prire of 1 

per 1001. (if stock. 

The stock is offered to the holders on the reijisler at this date ul 

the existing debenture stock in the proportion of /. of the furthei 

debenture stock for (‘very 1. of the alretidy issued deheiituiv 

stock now held. 

The payments will he as follows:- — 

On aUotiuent, p.c. 

On the of , [i.c. 

On tlie of — — . |i.c. 

On the — — of , p.c. 

The stock will carry interest as from the day of , and the 

first paj-ment of intere.st will be made on the day of , Tie 

stock will rank in all respects jiari fasau with the already issued 
debenture stock, and is constituted and secured by trust deed dated 

the day of . and made In'tweeu the coy of the one pt and 

and as trees of the pi. 

As the registered holder of 1. of the already issued debenture 

stock of the coy you are entid to an allotment of 1. of tie' 

furthei debenture stock, aud I have to request that you will notif\ 
to me your acceptance tliof on or before the day of next 
as failing such notification you will at the exfiiration of that time 
be considered to have declined the allotment. 

Should you desire to take up the stock to which you are entid a- 
above, please sign and return to me the annexed form of acceptance. 


* Under sect. 35 (5) of the Act, such a circular can be isBued to debenture bolder, 
or shareholders’ or both without compliance with the re(,uiremcnta of sect. 35 as 
to disclosure. 


Form 14. 

* Circular 

odcring 

further 

debenture 

stock to 

i'.xi.HtinK 

delienture 

stockholders. 
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Form 14. 


Form 15. 

Form of 
requeet. 


DEBENTURES AND DEBENTURE STOCK. [ChaP. XXXV. 

Forms of renunciation may be obtained on applicon at the office 
of the coy if you wish to transfer your right to an allotment of 
stock. 

By order of the Board, 

i 

Secretary. 


Trees for Debenture Stockholders: 
Directors; 

Bankers : 

Auditors: 

Solors : 

Offices: 

Secretary ; 


The Coy, Limtd. 

Issue of 1 . further 4^ p.c. Debenture Stock. 

Fokm of Acceptance. 

To the Directors of the Coy, Limtd. 

Gentlemen, 

1 request you to allot me 1 . of the further 4J p.c. debenture 

.stock of the coy now in course of issue, being the proportion ofiered 
to me in respect of my present holding of the already issued 
debenture stock, and I hby agree to accept the same and to pay 
the sum due thereon in accordance with the terms of the circular 
dated, &c. 

Signature . 

Address . 

Date . 

In the event of your desiring to renounce the whole or pt of 
the allotment to which you are entld, forms for the purpose can be 
obtained on applicon at the office of the coy. 

This sheet to be filled up and returned to the Coy, Limtd 

No, — , Street, E.C. 



PBOSPECTUSES. 


293 


Form op Revdnciation. No. . 

(This document must be presented at the coy’s office.) 

The Coy, Limtd. 

I, , of , hby renounce my right to apply for an allotment 

of — -I. p.c. debenture stock to which I am entld under the 

circular dated the of , and nominate , of , to apply 

for the sd stock. 

Dated, &c. 

I, , of , hby apply for the allotment of the sd stock, and 

agree to be bound by the terms of the ad circular. 

Signature of nominee . 

Address . 

Unless this letter is signed and delivered at the coy’s office, No. — , 

Street, E.C., on or before the of this applicon will 

be rendered void. 


Prospectus of Debenture Stock to Consolidate Prior Issues. 

The Corporation, Limtd, offer for subscription the under-mentd 

debenture stock. 

The subscription list will open on Tuesday, the 26th July, and close 
at or before 4 o’clock on the same day. 

The L. M. Coy, Limtd. 

Incorporated, <tc. 

Capital subscribed £2,000,000. 

Capital called up and pd up in advance £600,000 

Uncalled capital 1,400,000 

£2,000,000 


Reserve fund £200,000. 

Issue of 300,0001. 41. p.c. Debenture Stock at 941. per 1001. 

To be redeemed at par on the 1st January, 1957. 

Part of the under-meutd debenture stock, the whole of which will 
be secured by mortgage on the coy’s uncalled capital and by floating 
charge on the undertaking of the coy. 

Trees for the Del)enture Stock : 

A., of . B., of . 


Form 16. 


RenonciatioB. 


Form 17. 

I’roapcctas of 
(lel)enture 
Htock (ex. 
change and 
consulida- 
lion). 


Solors to the Trees: 



m 

Form 17. 


>. DEBENTURES AND DEBENTURE STOCK. [CH4.P, XXXV. 

The security for the debenture stock will be: — 

1. A mortgage on the uncalled capital, amounting to 1,400,0001, 

2. A floating charge on the undertaking of the coy. 

According to the last balance sheet of the coy, dated the Olst 
December, 19 — , its assets (after providing for trade liabilities) 
available to meet outstanding debentures and debenture stock amounted, 
exclu.sive of the uncalled capital, to upwards of 3,000,0002. 

The above debenture stock i.s now offered for subscription at 942. 
))er 1002., payable as follows: — 

£5 p.e. on applicon. 

34 p.c. on allotment. 

30 p.c. on the 24th October, 1927. 

25 p.c. on the 15th December, 1927. 

£94 

The whole amount may be pd up on allotment, or with any 
subsequent instalment under discount at the rate of 32. p.c.p.a. 

The debenture stork to be secured as above .stated is 2, The 

total amount of the debenture stock for the time being issued together 
with the amount of the debentures or debenture stock already issued 
and for the time being outstanding, is never to exceed the amount of 
the uncalled eajiital of the coy. 

The object of the present issue i.s to replace money used in paying 
ofi terminable debentures bearing a higher rate of interest. The 
residue of the debenture stock is intended to be applied in the 
con\ersion of all outstanding debentures and debenture stock into 
one uniform debenture stock, which will be specially .secured by a 
mortgage to the above-named trees for the debenture stockholders 
of the whole of the uncalled capital amounting, as above stated, to 
1,400,0002., and by a floating charge in their favour upon the 
undertaking of the coy. 

The holders of outstanding debentures and debenture stock will, 
within such time as will be prescribed by the coy, have the option 
of conversion on the basis set forth in the following examples: — 

1 . A terminable debenture af 1002., bearing interest at 52. p.c. due 

on the 31st December, , if presented for conversion at 

942. per 1002. on the let August, , will be exchangeable 

into debenture stock bearing 42. p.c. interest for 1002. and a 
cash payment of 92. 6s. 5(2., being the difference of interest 
between 42. p.c. and 52. p.c. capitalized and 62. per 1002. 
representing the discount on the issue of the debenture stock. 
Debentures falling due at other dates will be dealt with on 
the same principle. 
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2. A terminable debenture of 100^. bearing interest at p.c, due Ponn 17 

on the 31st December, , if presented for conversion at 

94J. per 1001. on the 1st August, , will be exchangeable 

into debenture stock bearing 41. p.c, interest for 1001. and 
a cash payment of 71. Is. lOd., being the difference between 
41. p.c. and 4^1. p.c, capitalized and 61. per 1001. representing 
1 he discount on the issue of the debenture stock. Debentures 
falling due at other dates will be dealt with on the same 
principle. 

.1 Holders of existing perpetual debenture stock will be entld to 
exchange their present security for the new stock at par. 

The L. M. Coy, Limtd, was established in the year 1889, and has 
since the first year of its formation pd a uniform dividend of 
lol. p.c.p.a., and in several years in addition it has pd bonuses 

amounting to 1. A rcjiort has been made by Messrs. , the 

auditors of the coy, as to the profits of the coy and the dividends pd 
(hiring the last three years and is as follows: — 

[iS'cl *t. out.] 

The coy occupies the firat position as, &c. 

The directors of the coy are: — 

[iVames and addresses.] 

Add other formal disclosures if required, as in Forms 1) and 12. 

The debenture stock will be transferable in the usual way by 
registered transfer, and transfers will be permitted in any fractions. 

But the holders of the stock may at any time, at their own expense, 
call on the coy for certificates to bearer for any portion of their 
stock (1001., or in multiples thof), with interest coupons attached, 
and such certificates may thereafter be surrendered and the stock 
registered. 

The interest on the debenture stock will be payable half-yearly, 
on the Ist January and the 1st July. Interest at 4 p.c. on the 
instalments, calculated from the dates of the respive payments, will 
be pd on the of . 

Applicons for the debenture stock, in the form enclosed with tlie 
prospectus, and accompanied by the stipulated depo.sit on the 

debenture stock applied for, will be received by the Corporation, 

Limtd, Street, London. 

If the whole amount of debenture stock appUed for by any applicant 
be not allotted, the amount pd on deposit, or such pt thol as will 
suffice, will be appropriated towards the sum due on allotment. 
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Form 17. Applicants to whom no allotment is made, or whose deposit is beyond 

' that required to meet the further payment on allotment, will receive 

back their deposit, or such excess as the case may be, in full. 

Failure by allottees in payment at the due date of any instalment 
will render the allotment liable to cancellation and the deposit to 
forfeiture. 

A copy of the memdum and arts of asson of the coy, and the draft 
of the proposed trust deed for securing the debenture stock, can be 
inspected at the office of Me.ssrs. , solors, Street, E.C. 

Prospectuses and forms of applicon can be obtained at the offices 
of Messrs. , Street, E.C.; from Messrs. , &c. 

London, July, 19—. 

A circular like this can be issued to existing debenture holders without 
complying with the requirenient.s of sect. S.'j; see sub-sect, (o) of that section. 


Form 18. 


The Coy, Limtp. 


Prospectus by 

financiers 

offering 

debenture 

stock (owned 

by them) for 

sale. 


1 . p.c. Debenture Stock. 

Trees for Debenture Stockholders : 

and . 

Messrs. & Co. are instructed by the purchasers from the coy 

to offer for sale at par the above-mentd 1 . debenture stock. The 

price will be payable as follows; — 


£5 p.c. on applicon, 
20 p.c. on allotment. 
25 p.c. on, &e. 

25 p.c. on, &c. 

25 p.c. on, &c. 


£100 


Purchasers will have the option of paying up in full on allotment, 
and interest will be allowed on such payments at the rate of 3 p.c.p.a. 

Failure to pay any instalment when due will render all previous 
payments liable to forfeiture. 

Where the amount allotted is less that that applied for the surplus 
will be appropriated towards payment of the amount payable on 
allotment. If no allotment is made the deposit will be returned 
without reduction. 

Scrip to bearer will be issued after allotment, and will be exchanged 
for debenture stock certificates after payment of the last instalment. 

The stock will be transferable in multiples of 1/. 
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Interest will be payable half-yearly, on the Ist January and the 

Ist July, and the first payment on the Ist July, , and will bo 

calculated from the dates of payment of the instalments. 

This coy has acquired, &c. 

[Here set out parlors as to the position- and prospects of the coy, and 
the security offered and the profits, officers, dc.] 

Applicons may he made on the forma accompanyinfi this prospectu.s, 
and forwarded with the amount of deposit payable on apjfiicon. 

The stock will be transferred to the purchasers free of expense to 
them. 

Prospectuses and forms of applicon can be obtained from Messrs. 
, and from Messrs. . 

London. 

Date . 


The Cov, Limtd. 

[Here set out capital, directors, officers, <fc., and other information 
as in Forms 10 and 11.] 

Applicon will be made in due cour.se to the Committee of tlic 
London Stock Exchange to grant an official quotation of the issue. 
Date . 

The above is an instance of a case in which it is assumed that the parties 
oSering the stock for sale have purchased the stock and are not persons who 
have been engaged or interested in the formation of the company. 

The provi.sions of sects. 34 and 3.5 (replacing sects. 80 and HI of 11)U8) wdl now 
apply to thi.s prospectus, unless it can b<' shown that the dcbcnturi's were not 
allotted with a view to their being offered to the public. See sect. 38. 


Miscellaneous Siatemenis in Heading of Prospectuses. 

Preferential conson in the allotment will be given to applicons from 
the existing debenture stockholders who elect to exchange their 
present stock for the new i.ssue at the price of 1081. p.c. Stock not 
exchanged on these terms will be pd off at 1101. p.c., together with 
accrued interest thereon on the 1st January next. 

Stock held hy existing debenture stockholder.^ to the extent of uiiv 
allotment made to them will be exchanged at 1081. p.c. in pt payment 
of the 4 p.c. mortgage debenture stock now offered. 

Interest will be payable half-yearly, on the 29th Sej)tember and 
the 25th March in each year, and the first two payraent.s will be 
calculated from the date of payment of the instalments, or in case ot 
exchange of debenture stock from allotment. 

P.-D. 17 


Form 18. 


Form 19, 


Preferential 
consideration 
and exchange. 
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Form 

Floating 

charge 

debenture 

(took. 


Form 21. 


‘‘B”I)cben. 
ture stock. 


Form 22. 


Stock repay- 
able at 
average 
market price. 


The interest is payable half-yearly. The first payment will be 

made on the let July, , calculated from the dates when instalments 

are pd. 

The debenture stock will be secured by a trust deed constituting a 
first floating charge on the whole ppty and assets of the coy both 
present and future, and will be redeemable at the option of the coy, 
on six months’ notice, at the rate of llOZ. per lOOZ., but this option 
will not be exercised before the Ist January, 19 — . 

In the event of a voluntary winding-up for reconstruction or 
amalgamation the debenture stock will be paid off at the rate of llOZ. 
per lOOZ. stock. The trust deed provides that the coy shall not create 
any mortgage or charge ranking in priority to or pari passu with the 
sd floating charge. 

The above is an extract from a prospectus offering debentures secured by 
floating charge only. 


The “ B ” debenture stock and the interest thereon will be secured 
by a deed giving to trees a floating charge upon the whole undertaking 
of the coy, ranking next after the 200,000Z. p.c. mortgage 
debenture stock already existing. 

Power is reserved to the coy to increase the issue of “ B ” stock 

up to Z., but no portion of the balance will be issued except for 

the purpose of acquiring further ppty, making trade loans, effecting, 
extending, and equipping buildings, or redeeming or paying off the 
existing mortgage debenture stock. 

Any of the above instalments on the “ B ” debenture stock may 

be pd up in full on allotment, or on the day of , and interest 

will be pd thereon at the rate of 3^ p.c.p.a. 

Provisional scrip will be issued on allotment. 

The above is an instance of a floating charge to secure second debenture stock. 


The first mortgage debenture stock is repayable at 108Z. on the 1st 
January, 19 — , and is redeemable at the option of the coy, in whole 
or in pt, on or at any time after the Ist January, 19 — , on six months’ 
notice, at 108Z. 

If the debenture stock should at any time become payable owing to 
the voluntary winding-up of the coy, it is to be redeemed at a price 
calculated according to the average mean market value in London 
during the three years immediately preceding the date when the 
security becomes enforceable, but so that the price shall not be less 
than 108Z. per lOOZ. stock. 
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Interest on the first mortgage debenture stock will be pd on the 

day of and the day of in each year. The first interest 

calculated from the dates of the respive instalments will be pd on the 
day of , 1927. 


The stock will be redeemed at par on the 31st August, 1950, but in 
the event of the coy going into liquidation before that date for the 
purpose of reconstruction, the stock will be ]iJ off at a price not less 
than the average market price during the previous three years. A 
sinking fund will be formed to provide for the redemption of the 
stock on the 31st August, 1950. 


The 4J p.c. mortgage debenture stock will be secured by a specific 
first mortgage on, &c., and by a floating charge on the undertaking 
of the coy. 

The stock will carry interest at the rate of p.e.p.a. The first 

p.iyment of interest will be computed up to the 30th June, , 

Irom the dates fixed for the payment of the instalments on the stuck. 
Thereafter intere.5t will he payable half-yearly up to the 31st January 
and the 31st July in each year. 

The stock will be transferable in multiples of lOL, is redeemabh' at 

tlu> coy's option at 105f. p.c. at any time after the 31st January, , 

on .si.x raonth-s’ notice by the coy, and in a voluntary windmg-u]i for 
reconstruction is repayable at the same rate. A sum of 20,0001. per 
annum will be pd to the tree.s for the stockholders, and after payment 
thereout of interest on the stock, the balance will be carried to 
a redemption fund, and apj)lied in the purchase of stock at any 
price not exceeding 1051. p.c., or in the alternative in redeeming 
the stock at that price in accordance with drawing.s. Any stock 
not previously purchased or redeemed will be ])d off at jjar on tin- 
Slst March, . 


The directors have reserved power in the trust deed to i-ssuc 
100,0001. debenture stock in addition to and ranking with the 
present issue, making a total of 300,0(X)1., but thi.s ])ower is not to 
be exercised unless due provision is made to the satisfaction of the 
trees for the applicon of the proceeds in acquiring additional ppty 
as provided by the trust deed. 


Form 22. 


Form 23. 

Another. 


Form 24. 


Ucdumption 

fund. 


Form 25. 


I’owor 
n servod to 
issue further 
stock pari 
potim. 


n ( 2 ) 
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r*rm 26. The Coy, Limtd. 

^ P-c. Mortgage Debenture Stock. 

directors invite tenders for the unissued balance, about 1., 

of the coy’s debenture stock. This .stock bears interest at the rate 

of p.c.p.a., payable half-yearly, on the of and 

of in each year. The purchase-money for the stock will be 

payable on the day of , 19 — , and the interest will commence 

on the of . 

The stock [show position and security, and comply with the 
requirements of sect. 35 of the Act, so far as applicable]. See p. 166. 

The stock will be allotted in amounts of not less than 1001. to the 
highest bidders (but no less price than 961. for each 1001. stock will 
be accepted), and the stock will be registered in the names of the 
applicants or their nominees free of expense. 

Tenders sealed up and marked “ Tender for Debenture Stock ” 
must be sent to the undersigned at this office not later than 10 a.m. 

on the of , and may be made in the following form, or 

if desired, printed forms of tender may be obtained on applicon. 


Form of Tender. 

I hby tender for 1. 4 p.c. debenture stock of the coy, 

at the price of 1. for each 1001. stock, and I undertake to 

uccei>t the sd stock or any less amount that may be allotted to 
me, and to pay the purchase-money to the coy’s bankers on or 
before the day of next. 

[Name, address, and description in full.] 
Note. Letters of allotment of stock will be sent by post on or before 
, the of , to applicants whose offers are accepted. 

By order, , Secretary. 

Secretary’s Offices, , 

, 19-. 


Circular Offering New Stock in Satisfaction of Issued 
Debenture Stock. 

The Coy, Limtd. 

Sir or Madam, 

I enclose formal notice of the coy s intention to redeem the 5 p.c. 
debenture stock held by you in accordance with the provisions of the 
trust deed. 

The coy is about to make an issue of 400,0001. 4 p.c. debenture 
stock at 1121. (advance proof prospectus of which I enclose), and. 


Form 27. 

Circular otfer- 
ing stock iu j 
exchange. 



PROSPECTUSES. 
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tho directors in allotting will be prepared to give preferential Form 27. 
conson to applicons by holders of the existing debenture stock who ~ 

elect to exchange their stock for the new stock at 1081. p.c. In 
the event of your electing to exchange early intimation is desirable 
owing to the large number of applicons which it is expected will be 
received. 

The amount of .stock held by you is 1., and should you 

(lo.^ire to exchange you should apply for 1. of the new stock, 

and should fill up the accompanying form, and return it with a 

cheque for 1., being the difference between the issue price of 

1121. and 1081. p.c. On allotment you should forward to me the 
certificate for the stock now held by you and the allotment letter 
oi new stock received by you and you will receive in exchange a 
receipt in full for the new stock upon the allotment letter. In the 
event of the directors being unable to allot you the whole amount 
a]i])lied for, you will receive a cheque in redemption of the old stock 
not exchanged (taken at 1101. j).c.), with interest up to the date of 
payment and also for interest up to the date of the allotment of the 
new stock on the amount exchanged. Interest on the new stock 
will run from allotment. 

Yours truly, 

> 

Secretary. 

P.S. — in the event of your desiring a further allotment kindly apply 
for prospectus in the usual way, and make a separate applicon. 

Ab to the stamp in such a case, see London and India Docks Co. v. AU.-Qen., 

<1909) A. C. 7. 


Form oj Applicon. Form 28. 

Applicon No. . Allotment No. . T 

Ajtplioation 

The Coy, Limtd. fot exchange. 

Issue of 400,0001. 4 p.c. First Mortgage Pebenture Stock at 1121. 

To the Directors of the Coy, Limtd. 

Gentlemen, 

Having pd to your bankers the sum of 1., being a deposit of 

4 p.c. on applicon for 1. 4 p.c. first mortgage debenture stock 

we/I as bolder of 1. 5 p.c. debenture stock desire to 

exchange the same for 1. 4 p.c. first mortgage debenture stock in 

the terms of the prospectus dated , that is to say, we/1 desire 

you to accept a surrender of the 5 p.c. debenture stock held by us/me 
as payment of the amount payable on the 4 p.c. first mortgage 
debenture stock applied for at the rate of 1081. for every 1001. of stock; 
and we/I agree to accept the amount allotted us/me as satisfaction 
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Form 28. of an equal amount of the 5 p.c. debenture stock held by us/me, and 
we/I will on allotment forward to you the certificate for the “ B ” 
debenture stock held by us/me. 

Name in full . 

Address . 

Occupation or description . 

Usual signature . 

Date . 


Issue of 400,0001. 4 p.c. First Mortgage Debenture Stock at 1121. 

Eeceived of the sum of being deposit of 4 p.c. on 1. 

4 p.c. first mortgage debenture stock. 

For the Bank, Limtd. 

[2d. stamp.] 

1. , Cashier. 

Tills form must be sent entire to the bankers of the company, The Bank^ 

Ltd., Street, London, E.C., or Branches. 


Form 29. 

AUotment on 
exchange. 


h p.c. Debenture Stockholders. 

Allotment Letter. 

The Coy. Limtd. 

New issue of 400,0001. 4 p.c. First Mortgage Debenture Stock. 

No. . 

To , of . 

Sir or Madam, 

The director.^, in accordance with your appheon to exchange 
your existing 5 p.c. debenture stock for stock of the new issue, have 

allotted to you 1. of the new issue on the terms of the circular 

dated , 

1. debenture stock allotted at 1121 £ 

Pd on applicon £ 

5 p.c. debenture stock exchanged at 1081 £ 


Balance due to you £ 

Kindly forward me your certificate cancelled with this allotment 
letter, when I will return this allotment letter receipted in full, and 
send you cheque for the balance, together with a cheque for the 
accrued interest due to you to of . . ; 

, Secretary. 

Allotment Note. 

No. . 

Old certificate stock No. . 
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LETTERS OF APPLICATION AND ALLOTMENT. 

See supra, p. 178. 

No. . 

The a. Coy, Limtd. 

Issue of lOjOOOf. 6 p.c. Debentures. 

To the Directors of the A. Coy, Limtd. 

Gentlemen, 

I beg to apply for debentures of the above issue in the terms 

of the prospectus issued by you, dated, &c., on which I have pd the 
required deposit of 10/. per debenture; and I undertake to accept the 
same or any less number you may allot to me, and to make the 
remaining payments in respect thof" at the dates specified in the 
s(l jirospectus. 

Your obedient servant. 


Names . 

Address . 

Occupation . 

Date . 

* If you desire to pay in full on allotment, the words “ at the dates specified 
in the said prospectus ” should be struck out, and the words “ on allotment 
under discount ” substituted. 


The Coy, Limtd. 

Issue of, &c. 

Allotment Letter. 

Sir, 

In response to your applicon, the directors of the above-named 

coy have allotted to you debentures of 100/. each. 

The amount payable on applicon is £ 

And the amount payable on allotment is £ 

Making together £ 

Deducting from this the amount already pd by you, viz. ... £ 

There remains a balance due from you of £ 


Form 30. 

Letter of ap- 
plication for 
debentures. 


Form 31. 


Letter of 
uUotmeat of 
fiebenturoa. 
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Form 31. 


Form 32. 


Letter of 
Allotment, 
debenture 
■took. 
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You will be so good as to pay this sum to the coy’s bankers, Messrs. 
, No. — , Street, E.C., on or before the of . 

The remaining instalments will be payable as follows: — 

1. on the of . 

1. on the of . 

1. on the of . 

This letter must be produced at the bank on payment of each 
instalment, and the proper receipt taken. 

Failure to pay any instalments when due will render previous 
payments liable to forfeiture. 

The delientures, when ready, of which due notice will be given, will 
be delivered in exchange for tins letter of allotment, duly signed by 
you, and the bankers’ receipts for the amount pd thereon. 

Your obedient servant. 

To . , Secretary. 

This letter .should be carefully preserved. 

Received the within-mentd debentures. Date . 

Signature . 

If scrip certificates to bearer are to be allotted, this fact should be stated. 

Stamp 6d. if nominal amount not less than 51 . Finance Act, 1899 (62 & 63 
Viet. c. 9), s, 9. 


No. . A. B. & Coy, Limtd. 

AUotmenl Letter. 

Sir,— I am directed to inform you that, in accordance with your 

applicon, you have been allotted 1. 4^ p.c. First Mortgage 

Debenture Stock of A. B. & Coy, Limtd. 

The sum of 1., the amount due on allotment, should be pd to 

the Bank, Limtd, No. — , Street, London, E.C., on or 

before the of . 

Scrip certificates to bearer will be delivered by the coy in exchange for 

thi.s letter of allotment and receipt on any date after the of . 

The request printed below must be signed by the allottee, and this 
allotment letter, request, and receipt must be forwarded to the coy 
before the exchange can be made. 

I am. Sir, 

Yours faithfully. 

Memo: — , Secretary. 

Total sum payable on ap- 
plicon and allotment 
Less amount pd on ap- 
plicon 

Amount due on allotment 
To . 
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Bequest. Foim 32. 

To A. B. & Coy, Limtd. ~ 

I hby request you to *[hand to the bearer hof] [send by registered 

letter at my risk to of ,] a scrip certificate to bearer for the 

stock represented by this allotment letter. 

* Strike out whichever words are not required. 

Receipt. 

Keceived on behalf of A. B. & Coy, Limtd, the sum of 1. due 

on the above allotment. 

1. For The Bank, Limtd, 

1912. 

*,* To be retained by the Bank, Limtd. 

A. B. & Coy, Limtd. 

Issue of p.c. First Mortgage Debenture Stock. 

Name . Allotment No. . 

Date . 1. 

f^This sheet must be presented entire on payment of the amount 
to the Bank, Limtd, No. — , Street, E.C. 

As to stamps, see supra, pp. 220, 232. 


Th£ Coy, Limtd. Form 33. 

Issue of 500,0001. 4 p.c. Mortgage Debenture Stock at 1051. p.c. Another. 
Redeemable at coy’s option after the let January, 19 — , at 1101. p.c. 

No. Street, E.C. 

Sir, 

The directors of the Coy, Limtd, having received your 

applicon for 1. of 4 p.c. debenture stock, have allotted you 1. 

stock. Be good enough to pay to the Bank, Limtd, No. — , 

Street, E.C., on or before the inst., the balance payable on 

allotment, viz.: — 

Amount payable on 1. stock allotted 

Less amount already pd on applicon 

Balance to be pd by you on or before the inst. 

The first instalment 1. is payable on the of , and the 

■final instalment of 1. on the of . 

Your obedient servant, 

, Secretary. 
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Form 33. 


Form 34. 


Form of 
tender for 
debentures. 
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Received the day of the sum of , being the balance 

as above payable on allotment. 1. 

Received the day of the sum of , being the first 

instalment as above. 1. 

Received the day of , &c., being the final instalment as 

above. 

This letter of allotment, duly indorsed, and banker’s receipt 
for the deposit, will be exchanged for a stock certificate as soon as 
the same is ready. 


Form of Tender for Four per Cent. Debentures. 

Tenders at different prices must be on separate forms. 

To the directors of the Coy, Limtd, Street, London, E.C. 

hby tender for 1. of the 4 p.c. debentures of the 

Coy, Limtd, according to the prospectus dated the day of , 

and agree to pay the sum of 1. for every lOOZ. debenture, and to 

accept that amount or any less amount that may be allotted to , 

and to pay the same in conformity with the terms of the sd 
prospectus. 

herewith enclose the required deposit, viz. 200Z., being 

lOZ. p.c. on the nominal amount of debentures tendered for. 

Signature . 

Name in full . 

Date . Address . 

Sometimes the prospectus states that the company “ invites tenders ” for the 
debentures, and that “ The debentures will be allotted to the highest bidders. 
No tender will be accepted for less than lOOZ., or a multiple of lOOZ., and no 

tender will be received after o’clock on the day of . No tender 

will be received unless on the printed form accompanying the prospectus, &c.” 

In such case the allotment letter will state that, “ in response to your tender 
for debentures of the above issue, the directors have allotted to you — 

debentures, at the price of 1. per debenture, making a total of 1. The 

amount payable on allotment (less the sum of 1. already paid by yon) is (. 

Yon will be so good, &e. See Form 31. 
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CEBTIFIOATES. 

The Coy, Limtd. 

Capital 1. 

Bankers . Offices . 

Issue at par [or at - — 1. per 1001.] of 100,0001. U 10s. p.c. 

Debenture Stock, constituted and secured by Trust Deed, 
dated, &c., and made, &c. 

Provisional Certificate to Bearer. 

Issued in respect of allotment letter, No. . 

No. . 

For 1. Debenture Stock. 

This is to cektify that the above-named coy has already received 

the sum of 1. in respect of an allotment of 1. of the above- 

mentioned debenture stock, and that on payment of the remaining 
instalments as below mentd, the bearer will be entld to be registered 
as the proprietor of 1. of the sd debenture stock. 

The remaining instalments are to be pd to the bankers of the coy 
as follows: — 

On the — th June next IOC p.c., viz,, 1. 

On the — th July next 20C p.c., viz,, 1. 

On the — ^th Aug, next 50C p.c., viz,, — 1. 

Failure to pay any instalment when due will render the previous 
payments liable to forfeiture without further notice. 

The remaining instalments may be pd in advance under discount 

at the rate of p.c.p.a. on any day on which an instalment falls 

due. 

Fractional certificates will be issued where desired. 

This provisional certificate must be produced to [the coy’s bankers], 
upon payment of each instalment, and will be returned receipted. It 
must be lodged, together with such receipt, with the coy, on or after 


Form 35. 

Provisional 
certificate 
of title to 
debenture 
stock. 
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the day of , in order that it may be exchanged for a definitive 

certificate. The provisional certificate and receipt must be left three 
clear days for examination. 

For the Coy, Limtd. 

Date . , Director. 

, Secretary. 


Received the sum of 1., 

being the instalment payable on 
the above stock on the Ist of 
August, 19 — . 

For the Bank, Limtd. 

1 . 


Received the sum of 1., 

being the instalment payable on 
the above stock on the 1st of 
July, 19—. 

For the Bank, Limtd. 

1 . 


I To he detached by hankers^] 

The Coy, Limtd. 

1. i p.c. Perpetual , 

Debenture Stork. 

Amount payable, Lst August, < 

19—, in rc,sj)cct of 1. 

Debenture Stock, .specified in 
the Provisional Certificate to 
bearer. 

No. . 

1. pd the day of 

19-. 


[jTo be detached by bankers.] 

The Coy, Limtd. 

1. 4 p.c. Perpetual 

Debenture Slock. 

Amount payable, 1st July, 

19 — , in respect of 1. 

Debenture Stock, specified in 
the Provisional Certificate to 
bearer. 

No. . 

1. pd the day of 

19—. 


See supra, Chap. VIII. 

Scrip certificates to bearer, issued in respect of debentures, debenture stock, 
bonds, and foreign loans, have long been in use, and are negotiable. Elhrby’s 
Claim, 20 W. R, 855; Goodwin v. Bobarts, 1 App. Cas. 476; Bumball v. The 
Metropolitan Bank, 2 Q. B. D. 194; supra, p. 31. But, strange to say, the 
London Stock Exchange authorities view with disfavour and discourage so far 
as they can the issue of such scrip save when the dehenturcs or debenture stock 
therein referred to are to be to bearer. The reason assigned for this opposition 
to a naercantile custom of more than thirty years’ standing is that the issue of 
scrip to bearer may diminish the public revenue from transfer; but this is surely 
a matter of policy for the Legislature, not for the Stock Exchange. If the 
Legislature considers that, for the benefit of trade and to facilitate dealings, a 
duty of Id. is suflScient, it scorns preposterous that the Stock Exchange should 
arrogate to itself a higher wisdom and restrain the Legislature’s liberality to 
business men. To be logical, the authorities should also discourage the issue of 
debentures to bearer; but they do not; and so eminent a lawyer as Lord 
Chancellor Cairns could see no objection to framing debentures so as to “save 
the trouble and expense of assignments by deed.” 




CERTIFICATES. 


m 


As to the security of a scrip holder in eq^uity, see tupm, p. 183. 

The stamp duty on scrip to beater is 2d. See Stamp Act, 1891, under 
Letters of Allotment, Scrip Certificates, Ac., and Finance Act, 1920, s. 35; and 
the receipts are exempt. London and Westminster Bank v. Inland Revenue, 
(1900) 1 Q. B. 166 (C. A.), supra, p. 229. 

Where a scrip certificate as above is used in respect of debentures or debenture 
atocli. and before full payment of the instalments the company goes into 
liquidation, the holder i.s not bound to go on paying the further instalments, even 
though there i.s a forfeiture clause. Ellerhy's claim, 20 W. R. 855. 


Transfers of this Scrip are liable to Stamp Duty. 


500,000/. 4 p.c. First Mortgage Debenture Stock 
I. K. & Coy, Limtd. 

1,000/. Scrip. No. — . 

For 1,000 pounds on which 50 p.c. has been pd. 

This is to certify that A. B., of , W.C., or other the 

registered holder for the time being hof, will, on payment to The 

Bank, Limtd, or any of their branches, of the final instalment of 

501. p.c. on of , 19 — , and lodgment of this scrip certificate 

become entld to be registered as the holder of one thousand pound, s 
of the above-mentd debenture stock. 

If the above-mentd final instalment is not duly pd, the sum 
previously pd on applicon and allotment and on this certificate will 
be liable to forfeiture without previous notice. 

Dated this day of , 19 — . 

For I. K. & Coy, Limtd, 

, Secretary. 


Transfers of the rights hby conferred must be in writing in the 
usual common form, or as near thto as circumstances will admit, 
and must be signed by the transferor and transferee, and must he 

left at the coy’s ofiSce, No. — , Street, London, E.C., fi)r 

registration, accompanied by this certificate, and every such transfer 
when registered will be retained by the coy, and a note or memdum 
thof shall be indorsed hereon. A fee of 2s. fid. will be charged for the 
registration of each transfer, and must be pd to the coy before, 
registration. 

Fractional certificates, not involving fractions of one pound, will be 


Form 3S. 


Form 36. 

Scrip to 

registered 

bolders. 
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Form 36. 


Form 37. 


Debenture 
•took certi- 
ficate (regis- 
tered holder). 


issued where desired to the registered holder hof in exchange for 
the present certificate, on payment of the stamp duty thereon. 

Final instalment due July, 19 — . 

Received the day of July, 19 — , the sum of 5001. 

For The Bank, Limtd, 

, Cashier. 

Sep tupra, Chap. VII. 


No. . 


The - — Coy, Limtd. 


■ 1 . 


100,0001. Mortgage Debenture Stock, 19 — . 

Bearing interest at the rate oi' p.c.]).a., payable every 

[January] and [July]. 

[The stock is rodocmable at 1 . p.c. at any time after the 

day of , on six months’ notice from the coy.] 

This is to certify that of is the registered holder of 1 . 

of the above-mentd stock, which stock is constituted and secured 

by trust deed dated the day of , and made between the 

coy of the one ])t, and and (trce.s) of the other pt, and is 

issued subject to and with the benefit of the provisions contained in 
the sd deed. 

Given under the common seal of the coy this day of . 

Note. — This certificate must be surrendered before any transfer 
of the whole or any j)t of the stock comprised in it can be registered. 
No fraction of [one] pound can be transferred. 

Where a quotation on the London Stock Exchange is wanted, it should be 
borne in mind that the committee now commonly require the certificate to be 
headed with a reference to the authority under which the company is constituted, 
the nominal amount of the capital, the dates when the interest on the debentures 
or debenture stock is payable, and the authority under which the issue is 
made, e.g., “ Issued pursuant to clause — of the company’s articles, and to 

resolution of the directors passed the day of ” ; and on their back the 

conditions of issue, redemption, conversion and transfer. A footnote as above is 
also required. 

Accordingly, it is well to submit the form for approval before issue. See 
supra, p. 19, as to inserting the words “and with the benefit of.” 

See supra, Chap. VII. 
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The Coy, Limtd. 

100,000?. Mortgage Debenture Stock, 19 — . 

Bearing interest at the rate of p.c.p.a., payable every 

[January] and [July]. 

[The stock is redeemable at, &c.] 

This is to certify that the bearer is the proprietor of 1. of the 

al)ove-mentd debenture stock, which stock is constituted and secured 

by trust deed dated the day of , and made between the coy 

of the one pt, and and (trees) of the other pt, and is issued 

subject to the provisions contained in that deed. 

Given under the common seal of the coy this day of . 

(Form of Interest Coupon.) 

The Coy, Limtd. 

No. . Six months’ interest on Debenture Stock, 19—. 

Certificate to bearer. No. . 

For pounds. 

Payable at (less 1., being income tax at the rate of 

in the pound). 


Form 38. 

Debenture 
stock certi- 
ficate 
(bearer). 


Form of 
coupon. 


. Secretary. 
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Form 39. 


Regiitered 

debenture. 


CHAPTER XXXVIII. 

DEBENTURES. 

The Coy, Limtd. 

(Incorporated under the Cos Act, 1929.) 

Capital, L, divided into shares of 1. each. 

Issue of a series of 2,500 debentures of 1001. each, 

Carrying interest at [4] p.c.p.a., payable half-yearly on the day 

of , and of [all ranking port passu, and numbered 

to , inclusive, made under the authority of clause 

of the arts of nsson of the coy, and of a resolution of the 

directors dated the day of ]. 

The above heading will be varied when necessary, e.g., where the debentures 

may vary in amount; “Issue of 1. debentures carrying interest, &c.”; or 

“Issue of 1. debentures, namely: of 1,0001. each, of 5001. each, 

and of 1001. each”; or “Issue of 1. second mortgage B debentures, 

Ac.” Sometimes the date- of incorporation and other particulars are stated. 

Where quotation on the London Stock Exchange is contemplated the 
debentures should state on their face (1) the authority under which the 
company is constituted, e.g., “ Incorporated under the Cprapanies Act, 
1929”; (2) the nominal capital of the company; (3) the dates when the 
interest on the debentures is payable; and (4) the authority under which the 
issue is made, t.e., the articles of association and resolutions; and on their back 
should be the conditions of issue, redemption and transfer. 


No. . Debenture. 1. 

1. The Coy, Limtd (hnftr called the coy), will, on the day 

of [or on such earlier day as the principal moneys hby secured 

become payable in accordance with the conditions indorsed hereon], 

pay to of or other the registered holder [supra, p. 16] for 

the time being hof, the sum of 1. 

Sometimes the words following are added: “ with a bonus of -1.” In 
such case, and where the debenture is made redeemable at a premium, the 
debenture must be stamped in respect of the bonus or premium as well as the 
principal. Rowell v. Inland Revenue, (1897) 2 Q. B. 194. And see aujira, p. 232. 
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2. The coy will, in the meantime [or, during the continuance of 
this security], pay to such registered holder interest thereon [or, 

where there is a premium, on the sd principal sum of 1.], at 

the rate of p.c.{).a., by half-yearly payments on the day 

of , and day of , in each year, the first of such half-yearly 

payments [or an apportioned pt thofj to be made on the day 

of next. 


Sometimes words are added to the clause; “and to be calculated as from the 

date hereof [or, as from the day of If there are to be interest 

coupons, add the words; “ in accordance with the coupons annexed hereto,” and 
add form of coupon, &c., as in Form 61, and vary the conditions accordingly. 

A provision for payment of interest “ free of income tax ” i.s void (23 (2) of 
All Schedule Rules of the Income Tax Act, 1918) in the sense that notwithstanding 
such covenant the company has to deduct the tax. But there is no objection 
to increasing the rate so as to cover the estimated tax. 

3. [// there is to be a charge, say .'] The coy hhy charges with such 
payments its undertaking and all its ppty, present and future 
[inclutling its uncalled capital]. 

Sec supra, p. 18. Omit the words in brackets if there is not to be a charge on 
unralled capital. 


4. Tills debenture i.s issued subject to, and with the benefit of, tlie 
conditions indorsed hereon, which are to he deemed pt of it. 

Given iinrier the common seal of the coy this day of . 

The tormiiou seal of the coy was 
affixed hto in the presence of 



Directors. 


(Common Seal.) 


Considcraiion . — It is not essential to express the consideration in a debenture, 
but there may he an advantage in framing the instrument so that it shall carry 
on the face of it a representation that it was issued for value; and if in any ease 
it is deemed desirable so to frame the instrument, it will commence as follows: — 
“For value already received”; or, “In consideration of the sura of lOOi. 

to the above-named company {or, to The Company, Ltd.) paid by , 

of , the said company will, 4c.”; or, “The Company, Ltd., in 

consideration of 1, paid to it by , of , will, &c.,” or, “ For valuable 

consideration already received, Tlie Company will, ficc.” 

Mill Pay . — Instead of “will pay,” the words “undertakes,” “ promUes,” or 
“ covenants,” or “binds itself” to pay are sometimes used. Re Otneral Estalis 
Co., Ex parte City Bank, 3 Ch. 758; Crouch v. Cridil Fancier, L. K. 8 (J. B. ,374; 
Norton v. Florence Public Works Co,, 7 Ch. D. 332. 

Time for Payment . — Sometimes the time for payment is fixed by reference 
to the conditions, thus: “ Will as and when the principal moneys hcrebv secured 
become payable in acoordancs, &c.’‘ 

P.— D. 


Form 89. 


18 



274 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XXXVIII. 


Form 39. 


Statutes of 
Limitation. 


Form 40. 

Conditions. 
See eupra, 

p.20. 


Inlereit. — It has not been settled whether the words “ in the meantime ” 
mean until the day fixed for payment, or until actual payment. The latter 
construction would seem to accord best with the intention, and as the words 
are ambiguous, should be preferred. If the former construction be adopted, 
subsequent interest could only be recovered by way of damages. Re Roheris, 
Qoodehap v. Roberts, 14 Ch. D. 49; Cook v. Fowler, L. R. 7 H. L. 27; 
OordiUo v. Wegudin, 5 Ch. D. 287. If the holder should obtain judgment on the 
debenture, the interest would thenceforth cease to be payable under the 
debenture, for the contract would merge in the judgment (Re European Central 
Ry. Co., 4 Ch. D. 33; Ex parte Fewings, 2."i Ch. D. 338); but this might be 
prevented by making the contract to pay interest run thus: “The company 
will during the continuance of this security.” See Popple v. Sylvester, 22 
Ch. D. 98, and the observations thereon in the case last mentioned. Sometimes 
interest is made payable out of profits. Heslop v. Paraguay Central, 54 
Sol. ,1. 234. 

Whatever the construction, the company will not be allowed to redeem without 
paying interest at the agreed rate until payment (Mellersh v. Broten, 45 
Ch. D. 225): “nd a subsequent incumbrance is in no better position. Economic 
Life Assurance Soc. v. Usbome, (1902) A. C. 147. And see Re Lhyd, (1903) 

1 Ch. 385. 

A debenture holder does not lose his right to be paid arrears of interest because 
he has neglected to cash cheques for such interest before winding-up. Defrks 
<£• Son, Ltd., Eicholz v. The Company, (1909) 2 Ch. 423. 

The debt is a specialty debt and the period under the Statutes of Limitation 
is twenty years. Civil Procedure Act, 1833 (3 & 4 Will. IV. c. 42), s. 3. Statements 
of the amount of the debenture debt and accrued interest in the balance sheets 
are a .suffleient acknowledgment within sect. 5 of that Act. Burham v. .itlantic cfc 
Pacific, die. Co., (I!t28) Ch. m. 

Stamps. — See supra, p. 223. 

Charge. — Home persons prefer to enumerate some of the items charged, c.g., 
“ all the eoUiories, miuiivg rights, plant, machinery, book-debts, credits, and 
moneys of the company, and all other," &c. Sometimes only part of the assets 
are charged, c.g., “all the property of the company present and future except 
what is effeetually charge<l by the indenture mentioned in the conditions indorsed 
hereon,” and in that case a clause will be inserted in the conditions referring 
to the trust deed (see infra, clause 13); but not uncommonly in either case the 
debentures purport to charge all the property. As to a charge of uncaUed 
capital, see supra, p. 53. 

Conditions. — If thought fit, the debenture can refer to the conditions as 
subjoined, or they may be set out in the body of the debenture. 

Debenture Holder Suing . — A covenantee can sue on a deed without executing 
it. But holders of a company^’s debenture stock secured by trust deed are not 
creditors of the company entitled to pTe.scnt a winding-up petition. Dunderhnd 
Iron Ore Co., (1909) 1 Ch. 446. 

The conditions within referred to. 

1. This debenture is one of a series of like debentures of the coy for 
securing principal sums not exceeding in the aggregate at any one 
time [100,0001.]. [The debentures of the sd series, whether original 
or not, are all- to rank pari passu as a [first] charge on the ppty hby 
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charged without any preference or priority one over another, and such 
charge [save as regards the hereditaments comprised in the indenture 
below mentd] is to be a floating security, [if desired, add] but so that 
the coy is not to be at liberty to create any mortgage or charge [on its 
freehold and leasehold land] in priority to or pari passu with the 
sd debentures.] 

.Sometimes the charge i.s made a fixed charge on the freeliold and loaseliold 
proiierty of the comjianv. This gives the debenture, holders a better security 
in some respects, but may hamper the company’s business. 

It would appear that the protection afforded by a legal estate can now be 
I'oiiferred on the debenture holders by means of a charge by way of legal mortgage 
under sect. 87 of the Law of Property Act, 1025, if the charge in clause S is 
pxiiresscd to be a charge bj’ way of legal mortgage. 

Sometimes these words are inserted; “ Sueh di^bentures are to be for such 
aiuijuuts respectively, and are to be issueil at .sueh dates and made payable at 
such limes, and to carry interest at sueh rate or rates, as may be arranged 
lit'twern 1he. company and the respective subscribers for the sauie.'' 

Sometimes the amount is otherwise limited, as thus: “This debenture is one 
(if a series of debcutures of the eompaiiy for securing principal sums, which 
.diiill not at any one lime exceed the amount of the issued [or, paid-up] capital 
I nr, tile unealied cajiital] for the time being of (ho company, iSuch debentures, 

Having regard to sect. 75 of the Act {supra, p, 140), a company can keep alive 
. 111(1 rc-issuu debentures paid off or redeemed. 

.\a to floating I'barges, see supra, pp. 21, fll. 

It was formerly customary to insert words in explanation of the expression 
“lloatiiig .security,” r.g., and .so that the comiiany in the course of its business, 
( 111(1 far the purpose of carrying on the same, may soli, lease, exchange, or 
cthtTaise deal w'ltli its projierty for the time being as may seem expedient,” 
tiiif as tile meaning of a floating charge or .scmirity is now well .settled [supra, 
p (>1 1 and generally understood, t.hese words may safely be omitted. 

floating security loaves the company at liberty to create specitie mortgages; 
(Old wlicn it is desired to limit that power, words should be inserted as above. 
As between the company and tlic dcbentuTc holder the restriction is effective, 
fit Horne and Uclkird, 2i), fth. I). 736. Hut it cannot jirevail against a 
sutisequent purchaser or mortgagee who obtains the legal estate without notice 
Ilf the charge created by the debentures. See supra, pp. 65 d scg. 

•An express power in debentnres to the company to create mortgages does 
not authorixe the company to create a floating eharge ranking in priority to nr 
pan passu with the debentures. lie Benjamin, Cope d- Sons, Ltd., (1(114) 1 I'li. 
.SOO. 

Tf the debentures are to be a first charge, the words “ and liv way of hist 
(barge on such property” can be used and the debentures ean tie called First 
Mortgage I)rbentiire.s. But the donimittee of the London JStook Exchange objeil 
to the use of the words "first mortgage” unles.s provision is made for the 
creation of a specific first mortgage in favour of the debenture or debenture 
stockholders. 

Heference is sometimes made to an existing prior charge, e.i/., ‘ llie 

debentures an. to rank pari passu as a swoiid eharge on the property, namely, 
next after such of the mortgage dcbenturCR kssiied by the company in the 

year as shall for the time being be outstanding,” or “ next after sudi of the 

100,0001. First Mortgage Debenture.s of the company as shall for the time 
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being be outstanding, whether issued before nr after the issue hereof.” See 
Oariiide v. Silksione Co., 21 Ch. D. 762, as to priority between two classes bearing 
the same date. Supra, p. 

Where a second trust deed was made “ subject to the provisions of the first 
deed,” it was held to be subject both to the specific and the floating charge 
created by the first deed. Re Robert Stephenson d' Co., (1913) 2 Ch. 201. 

Sometimes words are added to the effect that the charge created by the 
debentures of this series is to rank, as regards the [freeholds] of the company, 
next after a charge thereon in favour of the company’s bankers for securing all 
moneys now or at any time herr-after owing by the coinjiany to them, but so that 

the amount of such prior charge shall not at any one time exceed /., and 

the company, notwithstanding such debentures, la to be at liberty to give, and 
from time to time to maintain, such jirior charge. 

The words, “ save, &c.,” should be omitted where there is no trust deed. 

Whether the words “ hut so that, &e.” shoultl be inserted is a matter for 
consideration in each case. .Smee the publication of the first edition of this 
work (1877), in which th(‘ insertion of the wurd.s was suggested, it has become 
very common to insert such words in order to negative the company’s imjilicd 
power to create specific mortgages in priority to the debentures, but there are 
many cases in which the company cannot carry on business without some such 
power, and accordingly, wliere such words arc used, it is heat to confine them to 
land. Sometimes the prohibition is qualified thus, “ hut so that (except for 
the purpose of paying or securing the payment, of purchase-money for land 
hereafter required) the company is not to he at liberty, fee.,” or the consent 
of a majority of the debenture holders at a meeting may he required. 

Where there is a trust deed covering all the company’s property it is now not 
uncommon not to insert, any charge in the debentures and to drop all reference 
to a charge in the conditions. See infra, p. 2K4, This course is adopted in 
order to avoid having to register the deWnturea as well as the trust deed, which 
the registrar has insisted on; but it is questionable whether this can properly 
be required. If there is a charge in debentures as well as in the trust deed, care 
should be taken to see that the terms of the charge are the same in both documents. 
It has been held, however, that an express charge in the trust deed is not cut 
down by souiewliat different provisions in the debentures. Iftlson v, Kelhnd, 
(1910) 2 Ch. 306. 

2. A register of tbe debentures will be kept at the coy’s registered 
office, wherein there will be entered the names, addresses, and 
description, s of the registered holders, and parlars of the debentures held 
by them resply [and such register will, at all reasonable times during 
business hours, be open to the inspection of the registered holder 
hof or his legal personal representatives, and any person authorized 
in writing by him or them]. 

The words in brackets arc sometimes omitted. Sect. 73 gives debenture holders, 
a statutory right to inspect the register and have copies of the trust deed. 

3. [Save as in these conditions provided], the registered holder,, 
or his legal personal representatives, will be regarded as exclusively 
cntld to the benefit of this debenture, and all persons may act 
accordingly, and the coy shall not be bound to enter in the register 
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nijtice of any trust, or save as afsd and except as by some Ct of Form 40« 
competent jurisdiction ordered, to recognize any trust or equity 
affecting the title to this debenture or the moneys hby secured. 

The object of the lirst part of the coiulition is to fortify the title of the 
rccisicred holder by making the company agree to recogirize him and him only 

the owijer of tfie debenture. There is no legal objection to such provision. 

The latter jjart is intended to relieve the company from the obligation to take 
notice of tru.sts and equities. Such a provision cannot, of course, relieve the 
cum))an\ from its duty to recognize an order of the Court {Binney v. Ince Hall, 

.Ic., Co., 35 L. J. Ch. 363), for it is a contract of the company and the 
debenture holders inter sr only; but a notice of an equity as between the 
licbenture holder and a third party may, it is apprehended, be disregarded by 
the company, inasmuch a.s anyone who claims under the debeuturca must be 
bound by the terms of the contract, and cannot be allowed both to approbate 
ami re|irobat-e, Sueli a clause ilocs not, however, entitle the company to 
disregard equities of which it has notice as hctwcell the debciilurc holder and the 
couqiany itself. Mackm.ll v. W'iijan Coal Co., (1916) 2 Ch. 293. In the 
aliseiicc of the bracketed words in this condition and in condition H the company 
can set up equitio.s against an unregistered transferee of tlie debenture. See 
hilmer's Uf.coralion ami Furnishiny (to., (1994) 2 C'li. 743; and Hr Brown and 
'Irryiiry, (1994) 2 Ch. 448; and mpra, p. 24. 

The company should not allow legal per.sunal representatives to transfer or 
deal with the debentures until they have obtained jirobatc or letters of adjninia. 
tralioii, iWie York Brc.we.rien v. Ait.-Gen., (1899) A. 0. 62. 

The executor of a registered holder is entitled under these conditions to ho 
registered after probate without oxi'cuting a transfer. Bibmrds v. JinniiomcH & 

Knpkr, Ltd., W. N. (1939), 180. 

1. Every trunst'er uf this tlcbunturc rnu.st be in writing under tlie 
hand of the registereil holder or his legal personal representatives. 

Tile tran,sfer must be delivered at the registered ollice of the coy with 
11 I'ee of 2s. lid., and such evidence of identity or title as tlic coy may 
reasonably require, and thereupon, if this debenture remains registered 
in the name of the transferor, the transferee will be recognized as 
having become entld to the benefit of this debenture free from any 
equities, set-olf, or cross-claims which, but for this provision, the 
coy would be entld to set up against the transferor, and the transfer 
will be registered, and a note of such reghstration will be indorsed 
hereon. The coy shall be entld to retain the transfer. 

Tlie cbject of this clause is to simplify the title to the debenture by providing 
for the delivery of the instrument of transfer to the company. In the absence 
of .some such provision the company would only receive notice of a transfer 
having Ixicn made. In practice the condition is found useful and effective. The 
note of registration usually runs thus: — 

A. B., of , was this day registered as the holder of this debenture. 

Date . , Secretary. 

As to bankruptcy, sect. 48 (3) of the Bankruptcy Act, 1914, gives the trustee 
in bankruptcy power to transfer. 

The question sometimes arises whether, in the absence of the concluding words, 
the comnanv is entitled to retain a transfer sent in for registration. 
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It would Becm that the question should be answered in the affirmative, for 
the instrument is to be delivered to the company, and nothing is said about a 
return to the transferee. The company is, on the strength of the transfer, to 
alter the register and grant a certificate which may work an estoppel, and if 
the company does not retain the transfer, how can it prove, if it becomes 
necessary to do so, that the transfer was authentic and one on which it was 
justified in acting ? 

Under the Forged Transfers Arts, 1891 and 1892 (5+ & 65 \ict. e. 43; 55 & 
56 Viet. c. .36), a company may pay compensation for loss arising from a transfer 
of securities in pursuance of a forged transfer, or of n transfer under a forged 
power of attorney. But it is under no obligation to make such compensation, 
unless apart from these Acts it would be under suiii obligation, p.g., where it 
is bound by estoppel. Bahin iniil Stiii Franeixm By. Co., L. R. 3 Q. B. .">S4; 
hulkix CnnsDlidnlfii ('o. v. Tmitlinmi. (1893) A. f. 396; McKay's case, (1S96) 
2 Ch. 7.57; BInnmrnthnt v. Font, (1897) A. C. 1.56; Shrffcld Corpn. v. Barilay, 
(1905) A. (i 392; Bubm v. ('.not Fiiii/(ill Cotmolidntrd, (1906) A. C. 439- 

The Arts were only intended 1r. meet a ei>mpanY'K disability to relieve (under 
the idhn vires doetrine) in eases of hardship. S<'e p. 211. supra. 

fjj. In the ca.se of joint regi.stered holders, the principal moneys 
find interest hby st'cured shall he deemed to be owing to them upon 
a joint, iiceoiint.'l 

Having regard to seet. Ill of the Haw of Property Act. 1925 (replacing 
sort. 61 of the (Vinveyaneing Act, 1881), this clause is now unnecessary. 

f). No transfer will he registered during the seven days immediately 
preceding each of the dtiys by this debenture fixed for jinyment of 
interest, 

7. In resjrcrt of em-li half-year's interest on this debenture, a 
warrant on tlie coy's hankers, payable to the order of the registered 
holder thof, or in case of joint holdens to the order (jf that one 
whose name stands first in the register as one of such joint holders, 
will be sent by jrost to the registered address of such regi.stcred 
holder, and tin' coy shall not be rc.sjronsible for any 1o.sb in transmission. 
The payment of the warrant, if purporting to be duly endorsed, 
shall be a good discharge to the coy. 

fender such a condition if a dividend warrant is lost in the post the company 
will not be liable. Thairlwall v. Oreal Northern By., (1910) 2 K. B. 609. 

Until patunent of the warrant, the debt is not satisfied. Be Defries <£.■ Bon, 
(1909) 2 Ch. 423. 

8. The principal moneys and interest hby secured will be pd 
[and such moneys are to be transferable as afsd free from and] without 
regard to any equities between the coy and the original or any' 
intermediate holder hof, or any set-off or cross-claim, and the receipt 
of the registered holder for such principal moneys and interest shall 
be a good discharge to the coy for the same. 

As to this clause, see supra, p. 24, 
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Looking to the bracketed words in this clause, and to clauses H and 4, it is 
apprehended that the company is not entitled to set up an equity as against a 
transferee who seeks registration. Ser- p. 2.5. 

9. The coy may at any time give notice in writing to tlie registered 
holdct liof, or his legal personal representatives, of its intention to 
pay off this debenture, and upon the expiration of six months 
from such notice being given the principal moneys hby secured [with 

a premium of j).c. thereon] and all interest then due and unpaid 

shall become payable. 

If thought desirable, this can be omitted, or the following substituted: — 

“ At any time after the day of next, the registered holder of the 

company may give notice, in writing, tliat the principal moneys hereby secured 

are to be paid off. And at [or, on tlie day of , whicli shall lirst happen 

after] the expiration of six months from any such notice being given, tlie 
principal moneys hereby secured shall become jiayable.” 

Sometimes it is desired to give the debenture holder power to call in the 
moneys at stated intervals, thus; “Tlie registered holder for the lime being 
iicicol may, upon giving not ie.ss than six months’ previous notice, in 
writing to llie company, require payment, of the principal moneys hereby secured 
ou the 1st day of July in any of the following yeans, namely, 192n, 1925, and 
1911(1, and such principal monoys shall become pnyahlo accordingly.” 

To avoid questions as to duty on the premium, omit the words in hrackets and 
add at the end of the clause the words “ provided such notice shall iiave been 

aieompnnied by a cheque for a sum eijual to per cent, on such ]jrinoi))al 

moneys by way of premium,” See ji. 2:t2. 

1(1. Tlio principal moneys bby .secured shall immediately hecomt' 
payable 

(a) If the coy makes default for a period of six months in 

the payment of any interest hby .secured, and the regi.stered 
holder hof before such interest i.s pd, by notice in writing 
to the coy, calls in .such principal moneys; or 

(b) If an order is made or a re.solution is passed for the Winding 

up of the coy. 

Some debentures contain in clause (b) the words “an effective resolution.” 
hut if a dispute arises as to the validity of the resolution, the validity of the 
receiver’s appointment is rendered doubtful. 

It is now usual to provide that if default is made in paying the interest for, 
say. six months, the principal moneys shall become due, or may (as above) tie 
called in by tlie debenture holder, and the propriety of inserting some sueli 
provision is obvious. The above form is better than making the prinei|)al jiayalile 
on default, because it gives the debenture holder an option, if he thinks fit, to 
allow the company further time. Sometimes less than six months is Rpedfied. 
As regards making the principal payable in the event of a winding-up, such a 
provision is now very common, and, while it can do the company no harm, may 
prevent disputes as to the rights of the debenture holder. 
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It wag long since settled that where a winding-up ensues, it accelerates the 
date of payment and enables the debenture bolder to enforce his charge and 
obtain payment, even though his debenture has not matured. Eodsmi v. The. 
Tea Co., 14 Ch. 1). 8.59, approved and followed by the Court of Appeal in 
Wallace v. Universal Aulomaiic Machines Co., (1894) 2 Ch. 547. And see lie 
Simmer and Jack East, Ltd., Consolidated Goldfields, rf-c. v. Simmer, Wc., Lid., 
(1913) W. N. 41; He General Motor Cab Co., 56 S. J. 573. And this hag been 
extended to a case where the debenture provided that the principal should bo 
payable on a winding-up “ otherwise than for purposes of reconsti uctioii.” 
Re Crompton Co., Lid., (1914) 1 Ch. 9.54. 

A clause such as clause 10 above doc.s not })rejudicc the position of the 
company, while at the same time it serves to make clear the position of the 
debenture holder, a position which would otherwise have to be ascertained from 
a study of the authorities. The elau.se enahles the company to insist on pat ing 
of! the debenture holders in the I'Vent of a windmg-np; but the company cannot 
require the trustees for the debenture holders to release their security without 
satisfying thorn that all the dehentuit.'s are paid off. He Simmer and Jack East, 
Ltd., (1913) W. N. 41; 108 L. T. 488; explaining He General Motor Cab Co., 
.56 Sol. .J. .573. 

It may here he mentioned that a provision for acccleratmg the time for 
payment of the principal moneys i.s not a penalty against whicli equity can 
relieve!, Thompson v. Jhidsnn, L. 11. 4 H. L. 1; Wallingford v. Mutual Society, 
a App. Cas. 08.5. 

.Sometimes other clauses are added, e.g., “ or (c) if the uncalled ca])ital of the 
company at any time ceases to exceed the amount of the principal moneys 
pccurod by the delicnturos of the company,” or “ if any of the property of the 
company shordd he secured under a distress.” See Central Frinting Works v. 
Walker and Eicholson, 24 T. L. R. 88. 

Sometimes a more .stringent form is reejuired, and further clauses based on 
paragraphs (3) to (19) of elau.so 11 of the form infra, p. 322, are added. But 
wliere thei'c is a trust deed it is not usual to set out such conlmgeneies in the 
dohenturcs; what is required is set out in the trust deed. Sometimes a clause 
is added thus; — 

“ Or if the serurity constituted by the indenture below-mentd 
becomes enforceable, and the tree.s thof by notice in writing to the 
coy require paynient of the debentures of this series.” 

Or (c ) If l)y notice in writing to the coy the holder of the debenture 
shall call in such debenture pursuant to the agreemt dated, 
&c., and made, &c. 

See an alternative scheme in Form 57, infra, 

“Default” means nonpayment. Williams v. Stern, 5 Q. B. D. 409; but see 
note to Condition 7. 

The clause may provide that no action shall be taken by any debenture holder 
without the consent of the majority. Such a clause is effectual. Petliybridge 
V, Dnibifocal Co., Ltd., (1918) \V. N. 278. 

[lOa. Any holders of debentures of this series may by notice in 
writing to the coy convert the sd floating charge into a specific charge 
as regards any a.ssets specified in the notice which shall be in danger 
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of being seized or sold under any sort of distress or execution levied po^gj 45 ^ 
or threatened, and may appoint a receiver thof.] 

This clause cauuot he implied. Evans v. Rival Qraniie Quarries, (1910) 

;; K. B. 979. 

As to repairs, see M'Aife v. Metcalf, (1903) 2 Oh. 567. 

]]. At any time after the principal moneys hby .secured become 
pa 3 'ab)e [or, after the .security constituted by the indenture below 
nientd become.s enforceable], the registered holder of this debenture 
may from time to time, with the consent in writing of the holders of 
the miijority in value of the outstanding debentures of this series, 
appoint, by writing, any person [apjirovcd by the trees of the sd 
indenture] to be a recci'cer of the ppty charged by the debentures 
[and nut comprised in .such indenture], and iiiay with the like sanction 
remove any such receiver, and .such appoint men! or removal shall 
he as effective as if all the holders of debentures of this scries had 
concurred in such appointment. And a receiver so appointed shall 
have power — 

(1) To take possession ol, collect, and get in the ppty charged l>y 

the debentures [and for that ])urj)o.se to take any ])roeeedings 
in the name of the coy or othorwi.se]. 

( 2 ) To carry on or concur in carrying on the busine.ss of the coy 

[and for that purjio.se to raise money on the ]»remise.s charged 
in priority to the debentures or otherwise]. 

(3) To .sell or concur in selling any of the j)])ty charged by the 

debentures, after giving to the coy at lea.st seven days’ 
notice of his intention to .sell [and to carry any such sale 
into effect by conveying in tlie name and on behalf of the 
coy or otherwi.se]. 

(4) To make any arrangement or comjiromise which he or they 

shall think expedient in the interests of the debenture 
holders. 

A receiver so appointed shall be deemed to be the agent of the 
Coy, and the coy .shall be solely responsible for his aets or del'aults 
and for his remuneration. The provisions of .sects. 101 , sub-sects. ( 1 ) 
and (2), 104, 106, 107, and sect. 109, sub-accts. (3), (4), ( 6 ), (7) 
and ( 8 ) of the Law of Property Act, 1925, and the powers thereby 
Conferred on a mortgagee or receiver shall so far as applicable ajjply 
to the receiver so appointed as if such provisions were incorporated 
herein, save that all moneys received by such receiver after providing 
for the matters .specified in clau.se 8 (i) to (iii) of sect. 109, sub-, sect. ( 8 ) 
afsd, and sect. 264 of the Cos Act, 1929, so far as applicable, 
and for all costs, charges and expen.ses of or incidental to the 
exercise of any of the powers of such receiver shall be applied in or 
towards satisfaction jmri passu of tbe debentures. 
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A receiver appointed by debenture holders is the agent of the debenture 
holders, unless expressly stated to be the agent of the company. Robinson 
Printing Co. v. Chic, Ltd., (190i5) 2 Ch. 123; Smell v. Ariel Motors, 27 
T. L. R. 73. 

The clause set out below in italics, which was set out in some former editions, 
did not contain an express provision to that effect, and it was construed in Deyes 
V. Wood, (1911) 1 K. B. 806, not to be sufficient to make the receiver the agent 
of the company so as to absolve the debenture holders from liability. 

And all moneys received by such receiver or receivers shall, after providing 
for the matters specified in the first three paragraphs of sub-sect. (8) of sect. 24 
of the Conveyancing and Law of Property Act, 1881, and for the purposes 
afsd, he applied in or towards satisfaction pari passu of the debentures. And the 
foregoing prorisions in this condition shall take effect as and by way of variation 
and extension of the provisions of sech. 19, 20, 21, 22, 23 and 24 of the sd Art, which 
provisions, so varied and extended, shall he regarded as incorporated herein. 

For the eorresponding provision.« of the Law of Pro])orty Aet, 192,5, see clause 1 1, 
supra, p. 281. 

IVhcre a similar clause was empiojnsi witti the addition of the words “ and 
the holder of this debenture shall not in making or consenting to such appointment 
incur any liabiliti to the receiver for his remuneration or otherwise,” Sargunt, J., 
held that the reeeiier was the agent of llie eouipany. Cully v. Parsons, (1923) 

2 Ch. .512. 

If the delientnre does not contain any charge the above clause should not be 
inserted: Init where there is a charge in the debenture the clause is frequently 
inserted unless there is a trust deed comprising ths whole undertaking. It 
should not be inserted without careful conaiderstion: for l>y it a majority of the 
debenture holders obtain an uncontrolled power to appoint their own nominee 
to he receiver, and to exercise very wide jiowers. Of course, if there is no trust 
deed, the reference to the trustees must lx- struck out. 

.k receiver appointed under such a clause as the above will not he superseded 
in favour of a luiuidator under a wiudiug-up by the Court: see Henry Pounds 
Son it llutrhins, 42 Oil. l>. 402, where, notwithstanding the opposition of the 
official liquidator, tlie receiver appointed i)j’ the debenture holders was held 
entitled to possession. 

The words in Ijraekets at the end of the elnuse in italic.s were inserted with 
a view to piecliiding any cpiestions wliidhcr the relevant provisions of the 
Uonveyani'ing .kef, 1881 (44 & 4.'> \’iel.. <•. 4J). were appliralile to a debenture 
charging tlie undertaking of the eoinpanv. In Baker v. Herts and Essex 
Waterworks Co., 41 Ch. I). 399, Kay, J., was of opinion that they were not 
applicable in the ease of a series of debentures ranking pari passu, but it was 
not necessary to decide the jioint. It i.s, liowcvcr, submitted that they are 
applicable as re-enaeteHi in the Law of Property x\et, 1925. No one can doubt 
that a contributory mortgage is within the Aet, and that the contributors 
together constitute a mortgagee within the Act, and there seems no difference 
in substance between sui li a mortgage and a charge created by a series of 
debentures. 

It should also be noted that the definition of “ mortgage ” in sect. 2 of the 
Conveyancing Act, 1881 (now sect. 205 of the Law of Property Act, 1925), 
includes “ any charge on any projrerty for securing money or money’s worth.” 
See infra, Chap. XLV.. seet. 6. 

Where the above clause is inserted in a debenture to bearer, the words “ registered, 
holder” must be omitted, and the words following substituted: “The bearer 
of the debenture may, with the consent in writing notarially oortifled of, &c.” 
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Sometimes it is considered desirable to require the concurrence of a small 
proportion, e.g., “ -with the consent in writing of the holders of not less than 
one-fifth in value of the outstanding debentures.” 

ti'hether a receiver so appointed can in the absence of the bracketed addition 
to paragraph (2) raise money in priority, see infra, Chap. XLV. sect. 6. 

The object of the bracketed words in paragraphs (1) and (3) is to enable the 
receiver to sue for debts and to convey the legal estate. 

The receiver under paragraph (3) of this clause can, it is apprehended, only 
convey the equitable title; but sometimes the bracketed words [“ and by deed 
in the name and on behalf of the company or otherwise to convey the same to 
the purchaser ”] are added, and, in such case, the receiver, if appointed by deed, 
can convey the legal estate, if vested in the company. 

The receiver should not expend money in repairs except with the written 
direction of the debenture holders; otherwise he may not bo able to recover the 
amount as against them. White v. Metcalf, (1903) 2 Ch. 1)67. And ho should 
not use the assets in carrying on the business without making provision foi 
preferential delits. (Sects. 78 and 264.) 

A receiver ran apply on behalf of the debenture holders for a renewal of a lease 
undiT the Landlord and Tenant Act, 1927. Oowjh’s Oarages, Ltd., (1930) 
1 K. 7i. 615. 

12. // ft majority dame itt required, insert here Form 58 or 5'J. 
[Sucli a flau.se is uot wanted where provi.sions are made in the trust 
deed fur meetings of deljeuture holders. 18ee Form 81, 3rd Schedule.] 

// (here is to he a (rust deed, add : — 

13. The holders of the dehentures of this series will beeutld qmi'passu 
to tile benefit of aud will hold the debentures sulijcct to the provisions 

contained in an indenture dated the day of , and made 

between the coy of the one pi, tind A., B. and 0. of the other 
pt [whereby certain jipty of the coy was vested in trees for securing 
the ])ayment of the (uiucijjul moneys and interest payal)le in respect 
ot the sd debentures]. 

Wee supra, p. 76, as to trust deeds. 

The words in brackets will lie varied according to eircunistances. Soractiraes 
the nature of the propert.y is stated. 

If tlicre, is no trust deed the clause will, of course, be omitted. 

If there is no trust deed, and a stringent debenture is required, clausea binding 
the company to keep in repair and insure are inserted. 

14. The principal moneys and interest hby secured will be pd at 

the Bank, Limtd, No. — , Street, London, or at the 

registered office of the coy. 

Where a person contracts generally to pay a sura of money, he is liable to the 
creditor everywhere; but when a person binds himself, even by bond, to pay at 
a particular place, then he is not liable at any other place, and the demand 
must be made upon him there. Per Bayley, J., SaunrJeraon v. Bences, 14 East, 
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Fmhi 40 MiUs, 40 Ch. D. 357, Thus where the debenture 

holder’s principal was made payable “ at the registered office of the company, ” 

a debenture holder who had not demanded payment in accordance with the 
condition was refused a receiver. Escalera Silver Lead Mining Co., Tweedy 
V. The Company, 25 T. L. R. 87. But a receiver was appointed in Harris 
Calculatitig Machirw. Co., (1914) 1 Ch. 920, where default had been made for 
six months after notice in writing requiring payment, though payment had not 
been demanded at the specified bank. 

As to the necessity for tender by the company when desirous of paying off 
the dobentures where no place for payment is h.\ed, see Fowler v. Midland 
Kleclrie, eke., (1017) I Ch. .527, 656. 

The place of payment does not necessarily ti.x the currency in which the 
payment is to be made. Broken Hill Hropritlary Co. v. Latham, VV. N. (1033) 12. 

15. A notice may W served hy the coy upon the holder of this 
dchenture hy sending it through the post in a j)repaid letter addressed 
to such person at hi.s registered address. 

16. Any notice .served by po.st .shall be deemed to have been served 
at the e.\j)iratiou of twenty-four hours after it is posted, and in 
proving such service it shall be .sufKeient to prove that the letter 
coutaiuing the nonce was proj)erly addre.ssed and put into the post 
oftice. 

The Registrar of t'oni|ianies lia.s taken the view tliat where the delieutures 
contain a eliargc, they, as well as the truat deed charging the same jirojicrty, 
must be registered under hoct. 79 of the Act. To avoid the expense and trouble 
thus involved the charge ni the debentureB is BomctinicB omitted, and condition 1 
iiltercd so as to run thu.s: — 

“ This is one of a series of debentures oi' the coy i'or securing 

jtrincipal sum.s not at any one time exceeding 1., which 

debentures are issued pursuant to and .setmred by the indenture 
below mentd, whereby it is provided that they are all to rank 
'pari pasm without any preference one over another.” 

.\n alternative and more eonvenient ]ilaii is to leave the ehaige in the 
debentures, and to leave eomlition 13 (supra), and register a series of debentures 
under sub-sect. (8) of sect. 79. Sec Harrogalc Estates, Ltd., (1903) 1 Ch. 498; 
('umird Steam, ship Co. v. Hopwood, (1908) 2 Ch. 564. 

I, A. B., of, &c., in conson of the sum of pd to me by C. D., 

of, &c., do hby transfer to the sd C. D. (hnftr called “ the transferee ”) 

the under-mentd debentures issued by The Coy, Limtd, that 

i.9 to .say: — 

[Here state, date, character, amoutU and numbers, e.g., five first mortgage 

debentures of 100b each, numbered to inclusive .•] 

and the full benefit thof. 

To HOLD the same unto the transferee subject to the several 
conditions on which 1 held the same immediately before the execution 
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hof, and I the transferee do hby agree to take the sd debentures subject 
to the same conditions. 

As WITNESS our hands [and seals] this day . 

f^iiined [sealed and delivered] by the above-named 
A. B. in the presence of: — 

Witness’s Signature, Address, 1 
and Profession. J 

There is no need to make the transfer by instrument under seal, unless the 
regulations so require. See Chap. XXIX. 


The Coy, Limtd. 

[As to heading generally, see supra, p. 272.] 

Issue of 2,000 Debentures of 1001. each, carrying interest at 
the rate of G ji.c.p.a. 

As to the validity of debentures to bearer, sec aupra, p. 30. 

For debenture to hearer capable of registration, see Form 61. 

Lanquage . — Where a companj’ is likely to find a foreign market for its 
debentures, or a vendor so stipulates, the debentures are printed in several 
languages on the same sheet. 

No. . Debenture. 100/. 

1. The Coy. Limtd (Imftr called “ the coy ”), will on the 

day of [or on such earlier day as the principal moneys hby secured 

become payable in accordance with the conditions indorsed hereon], 
pay to the bearer on presentation of this debenture the sum of 1001. 

2. The coy will during the continuance of this security (see supra, 

pp. 17, 18) pay interest thereon at the rate of p.c.p.a. by equal 

half-yearly payments on every day of and day of , 

in accordance with the coupons annexed hto; [if the debenture is to 
contain a charge, add .’] 

3. The coy hby charges with such payments it.s undertaking, and 
all its ppty, whatsoever and wheresoever, both jiresent and future 
[add, if so intended ; including its uncalled capital for the time 
being]. 

4. This debenture is issued subject to and with the benefit of the 
conditions indorsed hereon, which are to be deemed pt of it. [Sec 
supra, p. 19.] 

Given, &c. 

Forme of coupons (see Form 43) and conditions (see Form 44) will be added. 
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The Coy, Limtd. 

Debenture No. . Interest coupon No. . 

For 31. Half-year’s interest due the day of , and 

])ayable at the Bank fafWrm] or .at tlie registered office of the 

coy (less income tax). 

31. Secretary. 

As to exemptions of eoupons from stamp duty, si c p. 2;!."). 


The conditions within refcmal to: — 

1. This debenture is one of a series of bearer debentures, each 

for — —2., all, whether original or not, ranking pari pami in point 
of charge, and the charge hby created, save as regards the ppty 
specifically mortgaged by the indenture below mentd, is to be a 
floating security. 

2. Annexed to this debenture .are coupons, each jiroviding lor 

the payment of a half-year’, i iitterest, and such interest will be 
payable only on preseittation [and delivery] of the coujjon referring 
thto. 

As to coupons, SCO supra, p. :13. 

Presentation includes dclixcry. Barthii v. Holmes. 1.3 C. B. 630; 22 L. .b 
C. P. 182. 

.As to vouchers for further coupons, .see infra, Form 64. 

.3. The ])rincipa) moneys and interest hby secured will be pd and 
transferable without regard to any equities betw'een the coy and the 
original or any intermediate holder hof. 

This condition is valid (supra, pp. 30 d scq.), and is implied by the 
debenture being “to bearer” (supra, p. 213). Having regard to the decision in 
Bfchuaiialand Exploration Co. v. London Trading Bank, (1808) 2 Q. B. 6.58; 
and Edelsicin v. Schuler A- Co., (1902) 2 K. B. 144, the clause may now safely 
be omitted. Sec supra, p. 209. 

4. If the principal moneys hby secured shall become payable 

before the day of , the person presenting this debenture for 

payment must surrender therewith the coupon,? representing subsequent 
interest; the coy, nevertheless, paying the interest for the fraction 
of the current, half-year. 

5. The delivery to the coy of this debenture and of each of the sd 
eou])ons shall be a good discharge for the principal moneys and 
interest therein resply specified. 



DEBENTURES. 


287 


It is more coiiveniint to make the delivery of the instrument, rather than 
the receipt of the bearer, a good discharge. Such a condition is unquestionably 
valid. See supra, p. 32. This clause since Bcchuanaland Exploralion Co. v. 
Loudon Trading Banh, and Edclsltin v. Schuler <t- Co., supra, may be omitted. 

t). Tlu' coy may at atiy time [after the day of ] give notice 

(it its intention to pay off this debenture, and upon the expiration 
oi' .-(ix months from such notice being given, the principal moneys hby 
secured shall become payable [with a premium of 1.]. 

If desired, the words “ day of , or day of , which shall next 

happen after the” can be inserted before the word “expiration,” .so that the 
jinncipal moneys ina}’ become payable on one of the days fixed for payment of 
interest. In the absence of express power or a demand for payment, a 
niiirtgagoe cannot be compelled to accept payment before maturity. Broum v. 
('oir. 14 Sim. 427; Borill v. Endle, (1896) 1 Oh. 648. As to stamp, see supra, 
pp. 224, 232. 

The notice must be given before the debenture falls due, and must specify 
the debenture by nutnber. First Salional Bank v. Orinoco Shipping Co. (1004), 
21 T. L. 11. 39. 

7. The principal moneys hby secured shall immediately become 
payable — (a) if tlu' coy make.s default for a jteriod of six 
months in the payment of any interest hby secured, and the bearer 
liof, before such interest is pd [produces this debenture to the coy, 
and], by notice in writing to the coy, calls in such princijial moneys; 
or (b) if an order is made, or a resolution i.s passed for the winding-nj) 
of the coy. 

See note to condition 10 of Form 40. 

S. This debenture is to be treated as negotiable, and all persons 
are invited by the coy and the owner for the time being hof to act 
aec’ordingly. 

condition as above used is, or was, very commonly inserted in order to 
obtain if possible the benefit of the decisions above referred to (p. 32). It may 
now be omitted, regard being had to Bechuarwland Erploration Co. r. London 
Trading Bank, (1898) 2 Q. B. 658; and Edelslein v. Schuler <fc Co., (1902) 
2 K. B. 144. 

Sa. [7/ there is to be a receiver clause, insert condition 11 of Form 40, 
omitting the words “ registered holder ” and inserting “ The bearer 
of this debenture may, with the consent in writing, notarially certified, 
of the bearers of the majority in value,” &c.] 

9. The principal moneys and interest hby secured will be pd at 

the Bank, Limtd, No. — , Street, London, or at the 

registered office of the coy. 

See the note to condition 7 of Form 40, supra. 
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Form 44, 
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If there is to be a trust deed, add : — 

10. [“ The holders,” &c. See Form 40, condition 13.] 

11. A notice may be given by the coy to the bearer of this debenture 
by advertising the same once at least in The Times and Daily Mail 
and any notice so given shall be deemed to be served on the day 
following that on which such advertisement appears. 


Upon the request in writing of the bearer hof the coy will issue 
to him a debenture in either of the forms set forth in the second and 
third schedules to the indenture below mentd. Such debentures shall 
jirovide for the payment of the ])rincipal moneys and interest hby 
secured and then remaining unpaid, at the times hby fixed for the. 
payment thof resply. Upon or before such issue this debenture, and 
the coupons thto relating to subsequent interest, must be surrendered 
to the coy, and the person making such request must pay the 
expense of stamping the new debenture, and such sum, not exceeding 
ten shillings, for the expen.se of issuing the same as the coy shall 
pre.scribe. 

It is not at all uncommon now, where debentures are secured by a trust deed, 
bosidca giving Huliscrit)er.s the option of taking their debentures in one of several 
forma, as above, to set out the forms in schedules to the trust deed, and insert 
in each debenture a clause as above. That clause is intended for use where two 
forms are given. 


The uncalled cajtital hby charged shall l)e deemed to be exclusively 
applicalile to the redemption of the debentures of the above issue, and 
whenever any jtt thof shall be called and jtd up the same shall be 
carried to the credit of the redemption fund and ajtplied in redeeming 
debentures as hnftr provided. 

If at any time the unpd capital of the coy, whether called or 
uncalled, is less than the principal moneys for the time being owing 
on the debentures of this series, such unpd capital shall he deemed 
to be specifically charged with the payment of the debentures of this 
series, and if subsequently pd up shall he pd to trees to be nominated 
by t he coy to be held in trust accordingly. 

This debenture confers on the registered holder thof the right,, 
subject to the Cos Act, 1929, to attend and vote at general meetings 
of the coy and to receive notice of such general meetings [as provided 
by the arts of asson]. 

Special powers must be given in the articles to justify such a condition. 
Debenture holders as such cannot be given a right to vote on special or extraordinary 
resolutions. See sect. 117 of the Act. 
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The bearer or registered holder hof may at any time before the 
principal moneys hby secured have been pd off direct the coy to issue 
to him fully pd-up shares in the capital of the coy equal in nominal 
amount to such principal moneys [or equal in value (every 11. share 
being treated as of the value of 11. 10s.) to the amount of such 
principal], and in satisfaction and discharge thof, and the coy shall, 
upon the surrender of this debenture, comply with such direction; 
provided that the holder signs and on such surrender delivers to the 
coy a contract in writing providing for such issue and framed in h 
form approved by the coy. 

A contract must be delivered to the registrar for registration pursuant to sect. 
of the Act. 

Where the debentures are issued at a discount the condition cannot provide 
for the issue of shares at par. Moaely v. Koffyfontiin Mines, Ltd., (1904) 
2 Ch, 108; Fantaiina Development Corpn. v. Bury, (1910) A. (I. 439. See supra, 
p. 205. 

The nominal value of the shares to be Issued must not be greater, but niav 
Ih‘ less than the amount of the debentures to be exchanged. 


The registered holder of this debenture shall be at liberty at any 

time before the day of , by notice in writing to the coy, to 

call for an allotment to such regi.stercd holder of ordinary 11, 

shares in the coy; and if such notice is accompanied by a sum in cash 
equal to [twice] the full nominal amount of the shares so called for. 
and by the appropriate voucher annexed hto, the coy shall allot the 
■shares so called for and apply such sum in paying up the, same. 

Occasionally it is desired to give the debenture holders the call of shares ,at 
par or at a premium. This may be a right of great value, and in some cases 
debentures with such rights have gone to enormous premiums. 

Sometimes the right to the call is represented by a separate doeurnent, an 
follows: — 


The Mining Coy, Limtd. 

The above-mentd coy hby certifies that the bearer of thi.s certiftcurc 
is entld at any time not later than the 1st day of January, 19 — , to 
claim an allotment of 100 ordinary shares in the coy of 11. each, 
subject as follows, that is to say: — 

(1) The claim afsd must be made in writing and mu.st specify the 

name and address and description of the person by whom 
the claim is made. 

(2) It must contain an undertaking by that person to accept the 

allotment subject to the terms and conditions of the coy’s 
memdum and arts of asson. 
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(3) It must be accompanied by this certificate and also by a sum 
of 1 . in cash, being the full amount of the sd shares. 

And the coy will forthwith after such claim is made and such 
conditions fulfilled allot the share.s claimed to the persons so claiming 
the same. 

As WITNESS, &C. 


The registered holder of this debenture .shall have the option 

exercisable at any time before the day of , 1940, of taking 

an allotment from the coy of fifty fully pd-up ordinary shares of 11. 
each in the coy in sati.sl'aetion of the principal moneys secured by 
this debenture, and of all interest thereafter to accrue thereon, 
provided such holder eomjdies with the conditions following, that 
is to say 

(1) Such holder mu, 4 give to the coy at least six weeks' notice in 

writing under his hand of his desire to eonvert, and the 
notice luu.st specify this debenture and the date of 
conversion, which must be one of the days following, that 
IS to say, &c. 

(2) Such holder must, on the day of conversion so fixed, deliver up 

this debenture to the coy at its registered office, with a 
receipt indorsed thereon acknowledging satisfaction of the 
principal moneys hby secured, and must at the .same time 
and place pay to the coy the sum of 121. 10s. in cash, being 
at the rate of 5s. per share on the shares to be allotted as 
afsd. 

And upon these conditions being complied with, the coy shall allot 
and issue the sd fifty fully pd-up ordinary shares to such holder in 
satisfaction as afsd. 


At any time before the day of (if and so long as a 

sufficient number of the preference shares of the coy remain unissued) 
the coy will, upon the reque.st in writing of the registered holder hof, 

and upon the surrender of this debenture, issue to him of the sd 

preference .shares credited as fully pd up, and will pay to him the 
interest for the fraction (if any) of the current half-year up to the 
(lay of surrender. 


See note to Form 15. 
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Upon the request in writing of the bearer of any debenture of this 
series, and upon the surrender of his debenture for division, the coy 
will issue in substitution therefor several debentures each for a 
fraction of the principal moneys secured by the surreadered 
debenture (every such fraction to be for 10?. or a multiple thof); 
iiuJ upon the like request, and upon the surrender of several 
debentures for consolidation, the coy will issue in substitution therefor 
one debenture for the principal moneys secured by the surrendered 
(hbciitures or several each for a portion of such moneys. The 
debenture holder surrendering as afsd must in each case pay all 
expenses of and incident to the issue and stamping of the substituted 
debentures, and such fee to the coy as may reasonably he required, 
and the surrendered debentures shall be cancelled by the coy. 


As regards each half-year’.s interest on this debenture up to and 

including the half-year ending on the of , the coy is to be at 

hli.'Ptv to satisfy the same by the allotment to the registered holder of 
this didicnture of " R ” debenture stock of this coy equal in nominal 
iiniount to such half-year’s interest after deduction of ineome tax as 
[iiovidcd bv the indenture below mentd. 


This is to certify that the above debenture is one of the 3,000 like 

dtd)(*nture.s numbered to inclusive, secured by the indenture 

therein referred to. 

j- Trees. 

Dc'oasionally, ivlicrf tlicre is a trust deed, the trustees indorse a certificate on 
tlir debentures as above; but this practice is more common in America than 
liiTc. ,See the Railway Companies’ Securities .Act, 1866. Such a certificate, 
• no, may involve the trustees in serious liabilities. White.havm Joint Stork 
Unnkinrj Co. v. Kccd, 54 L. T. 360. 


The registered holders of the majority in value of the outstanding 
debentures of this series may from time to time appoint some 

chartered accountant [being a member of the firm of ] to investigate 

<he affairs of the coy, and the coy shall afford such accountant ail such 
facilities as he may require for making such investigation, and if 
fuch accountant shall, in writing, certify that in his opinion — 

(a) The outstanding debentures of this series have not a margin 

of security amounting to at least — p.c. beyond their 
amount; or 

(b) The coy is carrying on business at a loss; or 

19 (2) 
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{c) The coy’s book debts, stock-in-trade, and cash in hand are 

together of less value than 1 . ; or 

(d) The further prosecution by the coy of its business would 
imperil the security of the holders of the debentures of this 
series, 

then and in such case the registered holders of these debentures [or 
the majority in value afsdj may by notice in writing to the coy call 
in the principal moneys hby [or by the debentures of this series] 
secured, and the same shall become payable forthwith accordingly. 

This clause is sometimes used where a stringent form is required. It will 
protect the debenture holders from such a position as arose in Lnwrenre v. 
W. Somerset Ry., (1918) 2 Ch. 2.'>0. 


The holders of three-fourths in value oi the debentures of thLs 
series for the time being outstanding may, by writing under their 
hands, sanction any modification of the rights of the debenture 
holders of thi.s series which shall ho proposed by the coy, and any 
compromise or arrangement proposed to be made between the coy 
and the holders of the debentures of this series, and any modification, 
compromi.so, or arrangement so sanctioned shall be binding on all 
the holders of debentures of this series, and notice thof shall be gii'cn 
to them accordingly, and each holder shall be bound thereupon to 
produce his debentures to the coy and to permit a note of such 
modification or compromise to be placed thereon. 

vSucli a clause is commonly inserted in registered debentures, but it is usuallj' 
considered prefcralile to have a trust deed sotting out the full clauses, as at 
p. 36.'i. infra, or else to indorse tho.se clauses on the del)entiirp.s with requisite 
modifii ations. And sec p. 163, supra. 

A eonversuni of redeemahle debenture stock into irredeemable is a “ modification ” 
of the rights of the stockholders. See Re Joseph Stocks d- Co., (1912) 2 Cli. 134 (n.); 
26 T. L. R. 41; Northern Assurance Co., Ltd. v. Farnham United Breweries, 
(1912) 2 Ch. 12,'>; supra, p. 100. 


The holders of three-fourths in value of the outstanding debentures 
of this series may sanction any agreement with the coy for any 
modification or alteration of the rights of the holders of debentures 
of this series as a class, including any release of any ppty charged 
thereby, and any postponement of the time for payment of any 
moneys secured thereby, and any increase or reduction of the rate of 
interest; and an agreemt so sanctioned shall be binding on all the 
holders of debentures of this series, and notice thof shall be given to 
each debenture holder, and each debenture holder shall he bound 
thereupon to produce his debentures to the coy, and to permit a 
note of such agreemt and the sanction thof afsd to be placed thereon. 
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If the coy sball at any time pass a special resolution reducing the 
coy's capital by cancelling the coy’s uncalled capital or any pt 
thof, and if the holders of the coy’s debenture stock by extraordinary 
resolution as defined in the trust deed constituting such stock consent 
to such reduction, then and in such case the registered holder for 
the time being of this debenture and all persons claiming under 
him shall be deemed to consent to such reduction, and the coy is to 
lie at liberty to authorize any officer of the coy on behalf of such 
rtj;istcred holder or persons afsd to sign and place before the High 
of Justice a consent in writing to such reduction and such consent 
shall be effective, and upon the passing of such resolutions as afsd 
the holder of this debenture shall be bound to produce this debenture 
to The coy and to permit a note of such resolutions and consent to be 
]iUced thereon. 

This clause would simplify the procedure on a redncfioii ol eapitel under 
seel, 56. 

In cases not falling within that section the consent of the debenture holders 
Js III. I ii'ijuisito. See He M tux's Brewery, Ltd., (1919) ) Ch. 28. 


The Limth. 

Senes of Debentures of 1. each, carrying interest at the 

rate of p.c.p.a. 

No. . Debenture. 1. 

1. The Limtd (hnftr called “ the coy ”), will on the day 

of — or on such earlier day as the principal moneys bby secured 
become payable in accordance with the conditions indorsed hereon, 
pay to the bearer of this debenture, or if registered, to the registered 

holder hof on presentation of this debenture, the sum ol 1. [with 

a Liouus of 1.]. 

The coy will, during continuance of this security, pay interest on 

the sd principal sum of 1. at the rate of p.c.p.a. by equal 

half-yearly payments on every day of and day of 

in accordance with the coupons annexed hto. 

3. The coy hby charges with such payments its undertaking and 
all its ppty whatsoever and wheresoever, both present and future 
Jincluding its uncalled capital for the time being]. 

4. This debenture is issued subject to and with the benefit of the 
conditions indorsed hereon, which are to be deemed pt of it. 

Given, &c. 


Form 60. 


CoiiBont to 
reduction of 
capital. 


Form 61. 

3 )t'bpnturi' to 
hi-arercapable 
of registra- 
tion. 


[Indorsement. 
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The Limtd. 

The Limtd. 

Debenture, No. . 

Debenture, No. . 

Interest coupon, No. . 

Interest coupon. No. . 

For 1. half-year’s 

For 1 . half-year’s 

interest due the day 

interest due the day 

of and payable at the 

of and payable at the 

hank oc at the regis- 

hank or at the regis- 

tered office of the coy (less 

tored office of the coy (le.ss 

1., being income tax at 

being income tax at 

the rate of in the 

the rate of in the 

pound.) 

pound.) 

1 . iSecretarv. 

1 . Secretaiy. 


The CoKuiTioNS within refekred to, 

1. TliiH debenture is one of a series of debentures of the coy, all in 
like form, for seourinfi principal sums not exceeding at any one time 

in the aggregate 1. The debentures of this series, including any 

re-issued or issued in substitution for any debentures pd ofl', redeemed, 
or otherwise satisfied, are all to rank pari pami as a fir.st charge on 
the premises hby charged without any preference or jiriority one over 
another, and such charge, save as regards the hereditaments comprised 
in the indenture below mentd, is to tie a floating security [but the 
coy is not to be at liberty to create any mortgage or charge on the ,sd 
freehold and leasehold hereditaments ranking in priority to or pari 
passu with the sd debentures]. 

2. Annexed to this debenture arc coupons each f)roviding for 

the payment of a half-year’s interest and such interest will be 
payable only on ijresentation and delivery of the coupon referring 
thto. 

3. If the principal moneys hby secured shall become payable 

before the day of , the person presenting this debenture for 

payment must surrender therewith the coupons representing subsequent 
interest, the coy nevertheless paying the interest for the fraction if 
any of the current half-year. 

4. The registered holder for the time being of this debenture when 
registered, and the bearer hof for the time being when not registered, 
and the bearer of each of the interest coupons afsd, shall be entld 
to the principal money and interest secured by such instruments 
resply free from any equities between the coy and the original or any 
intermediate holder hof and all persons may act accordingly, and 
the receipt of such registered holder or bearer, as the case may be, for 
such principal money and interest shall be a good discharge to the coy, 
which shall not be bound to inquire into the title of such registered 
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holder or bearer or save as herein provided, and except as ordered by 
some Ct of competent jurisdiction or as by statute required to take 
notice of any trust or equities affecting the ownership of such 
instruments or moneys. 

5. Except when registered this debenture is transferable by 
delivery, but the coy will at any time, upon the request of the bearer 
(whilst unregistered), register him or his nominee in the register, 
below mentd, as the holder of this debenture, and indorse hereon a 
note of such registration, and the coy will also at any time upon the 
request of the registered holder or his exors or ad mors cancel the 
registration and the note thof indorsed hereon, and thereupon this 
debenture will again become transferable by delivery. A fee of 
2s. 6rf. shall be pd to the coy upon every such registration or 
cancellation. 

6. A register of the debentures will be kept at the coy’s registered 
office wherein there will be entered the names, addresses, and 
descriptions of the registered holders and parlars of the debentures 
held by them resply; and such register will at all reasonalile times 
during busine.ss hour.s be open to the inspection of the registered 
holder hof and his exors or admors and any person authorized in 
writing by him or them. See p. 276. 

7. Every transfer of this debenture when registered must be in 
writing under the hand of the registered holder or his exors or 
admors. The transfer must be delivered at the registered office of the 
coy with a fee of 2s. dd., and such evidence of identity or title as the 
coy may reasonably require, and thereupon the transfer will be 
registered and a note of such registration will be indorsed hereon. 
The coy shall be entld to retain the transfer. See p. 277. 

8. In the case of joint registered holders, the principal moneys and 
interest hby secured shall be deemed to be owing to them upon a 
joint account. 

9. The coy may at any time after the day of give notice to 

the registered holder of this debenture, his exors or admors, of it.s 
intention to pay off this debenture, and upon the expiration ot 
SIX months from such notice being given the principal moneys 

hby secured shall become payable [with a bonus of 1.]. See 

p. 279. 

10. The principal moneys hby secured shall immediately become 
payable : — 

(a) If the coy makes default for a period of six months in 

the payment of any interest hby secured, and the bearer or 
registered holder hof before such interest is pd by notice 
in writing to the coy calls in such principal moneys, or 

(b) If an order is made or a resolution is passed for the winding-up 

of the coy. See p. 279. 


Form 61. 
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Form 61. 


Form 62. 


Redemption 
by drawings. 


11. At any time after the principal moneys hby secured have 
become payable the holder of this debenture may with the consent 

in writing of 1. in value of the holders of debentures of this series, 

such consent as regards debentures to bearer to be notarially certified, 
appoint by writing any person or persons approved by the trees 
of the sd indenture to be a receiver or receivers of the ppty charged 
by the debentures and not comprised in such indenture, &c. [as in 
Form 40, p. 281]. 

12. The holders of the debentures of the above issue are and will 
be entlcl pari passu to the benefit of and subject to the provisions 

contained in an indenture, dated day of , and made between 

the coy of the one pt, and A., B. and C., of the other pt, whereby 
certain ppty of the coy wa.s vested in trees for securing the payment 
of the princijial moneys and interest payable in respect of the sd 
debenture. See p. 27. 

13. The j)rincipal moneys hby secured will be payable at the 

Bank, Limtd, No. — , Street, London, or at the registered office 

of the coy. See }))j. 28, 283. 

14. This debenture, except when registered, is to be treated as 
negotiable. See supra, p. 32. 

15. Any iiotic^e may be served by the coy upon the holder of this 
debenture whilst unregistered by advertising the same in the Times 
■newspaper, and whilst registered by sending it through the post in a 
prepd letter addressed to such person at his registered address, and 
any notica; so advertised or .served by po.st shall be deemed to have 
been served at the expiration of twenty-four hours after it is 
advertised or posted, as the case may be: and in proving such service 
it shall be sufficient to prove that the letter containing the notice was 
so advertised, or was properly addressed and put into the post office. 
See p. 29. 

Debenture.? framed ae above are a favourite form of security. See supra, 
p. 32. The duty is 4s. for every lOh or part of 101. See pp. 224, 225, supra ; 
Finance Act, 1010, s. 76 ; and Finance Act, 1920, s. 38. They arc negotiable 
by the law merehant. See supra, p. 32. 


1. One hundred of the debentures of this scries will be redeemed 

by the coy on the day of , 19 — , and on each succeeding 

day of , and day of , until the whole of the sd debentures 

have been redeemed or pd off. 

The days fixed for redemption arc usually the same as those fixed for payment 
of interest. 

Sometimes part of the profits or the proceeds of sale of specific assets are to 
be carried to a redemption fund, thus : ” A redemption [or sinking] fund shall 
be established, and to the credit thereof the company shall carry fifty per cent. 
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of the net proceeds arising from the sale of the company’s freehold hereditaments 

at [or the share of surplus profits in that behalf mentioned in clause 

of the comjmny’s articles of association], and as and whenever such fund shall 

amount to 1. it shall be applied in redeeming at par an equivalent amount 

of the debentures of this series.” This condition would Ix' substituted for the 
tthove 

.Sometimes a cumulative sinking fund is established (see Korm 63), so that- 
the funds applicable to redemption will be augmenteil ea<’h year as the interest 
diminishes. 

When there is a trust deed the fund in soinetiiimH ina<le payable to the trustees. 

■\b to a sinking hin<J, see p. 377 et seq. 

2. The particular tlel>cnture.s to be redeemed on each occa.sion will 
lie dcterjriined by half-yearly drawiiig.s, which the scl coy will cause 
to be made at its registered office for the time being. 

3. Such drawings will he made in the presence of a notary public 
(if London not loss than twenty-one or more than sixiy days before 
the res])ive half-yearly days on which the debentures are to be 
Tofloemod. And the principal moneys hby secured shall become 

payublc [on the day of , or day of , which shall first 

happen after thi.s debenture shall have been drawn for redemption]. 

4. I'ublic notice of the day and time fixed for each drawing will be 
given by the coy at lea.st ten days pnivionsly, by advorti.soment in 
a London daily newspaper, and the liearor of this debenture will be 
tntld to attend at any such drawing. 

b. Forthwith alter each drawing, notice will be given by advertisement- 
in a London daily newspaj)er of the numbers of the debentures drawn 
lor redemption. 

(i. The numbers of the debentures from time to time drawn will 
be recorded in a book to be kc])t for that jjurpose by the coy, and to 
Ilf open for the inspection of tfie bearer of this debenture. 

7. If the bearer of this debenture shall so require, the notary public 
piesent at any .such drawing as afsd shall make a statutory declaration 
as to the result thof. 

Having regard to the observations of Sir G. Jesse), M. R.. in Sykes v. 
Siadon, 11 Ch. D. 170, doubts were at one time felt whether such a scheme of 
redemption was not open to objection as amounting to a lottery. But the 
general opinion appears to he that it is not, even where the debentures are issued 
at a discount and made redeemable at {»r ; and aeconlingly the practice of 
providing for redemption in accordance with the result of periodical drawings 
(ontinucs. And see the observations in WalUnfiford v. Mutual Sociriy, 5 App. 
('as. 685 ; also police case in Times of the 11th January, 1907. 

If it is desired in any case to make the redemption of debentures contingent 
on the profits of the company, the following clauses can he introduced into the 
conditions, which will require to be slightly modified: — 

1. The company will, on the 1st day of November, 19 — , and on every 
succeeding Ist day of November, until the whole of the said debentures shall have 


Form 68. 
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Form 62. 


been redeemed or paid off, apply a sum equal to one moiety of the net profits 
of the company, for the year ending on the 30th day of June, immediately 
preceding such lat day of November, in the redemption at par of so many of 
the said debentures as such sum shall be sufficient to redeem. 

2. Nevertheless, if, in any such year, the net profits shall be less than 1 . 

there shall not be any drawing or redemption in respect of such year. 

3. The certificate in writing of the auditor or auditors for the time being of 
the company shall as against the bearer hereof be conclusive evidence as to the 
amount of the net profits of the company in any year, or of there being none. 

Where debentures arc redeemed pursuant to provisions for redemption as 
in the above form, it seems clear that they cannot be kept alive and re-issued 
under sect. 75. That section does not apply where “ any provision to the contrary, 
whether express or implied, is contained in . . . any contract entered into by 
the company.” Perhaps, however, it may be well to add — 


8. Thi.s debenture, when redeemed as afsd, shall be cancelled, and 
the coj’ .shall not issue any debenture in its place. 

iSec sect. 75 (1) (a). 


Form 63. The coy shall appropriate and set apart in each year commencing 
Provision for lO.UOOl. as a I'und to provide for the 

a service fund service of the debentures of this series. So much of the sd fund as 
and drawings, required for payment of interest on the debentures for 

the time being outstanding shall be from time to time applied in the 
redcmjitioii or discharge of so many of the debentures of this series 
as the same shall suffice to redeem in manner hnftr mentd. 

[Add provision for drawings, &c.,] e.g., 

The coy may out of the sd service fund purchase in the market or 
by tender at a price below par any of the debentures of this series, 
but, .subject H.s last afsd, the particular debentures to be from time 
to time redeemed shall be determined by annual drawings which the 
coy shall cau.se to be made in the presence of a notary public at its 
registered office for the time being. 

Forthwith after each drawing notice shall be given of the denoting 
numbers of the debentures drawn for redemption, and the principal 
moneys secured by the debentures so drawn shall become payable 
and be pd off at par at the expiration of fourteen days after the same 
shall have been so drawn, together with interest up to the date so 
fixed for payment. 


Form 64. The (Joy, Limtd. 

Perpetual Ko. . Perpetml Debenture. 1. 

debentures. 

1. The Coy, Limtd (hnftr called “ the coy ”), will, as and 

when the principal moneys hby secured become payable, in accordance- 
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with the conditions indorsed hereon, pay to the registered holder ul Form 64 
this debenture the sum of 1. — 

Another form oometimes used is : — “ The Company, Ltd., being indehti d 

to the person to whom this debenture is issued in the sum of 1., upon the 

terms that such sum is to be repayable only in the events and subject as here- 
matter extireased, will when, &c.” 

2. The coy [interesl an in Form 42, adding the vordn : and any further 
coupons issued in respect of such interest]. 

3. The coy hby charges [Form 39]. 

4. This debenture is issued [Form 39|. 

Given, &t. 

[Add coupons and conditions as follows : — ] 

1. This debenture ia one of a series of debentures, all bearing 

even date. The debentures of the sd series, and the debentures of 
any subsequent series containing a similar charge, are all to rank 
part passu in jtoint of charge as tt floating .security on the jipty 
charged thereby [if any limit, provide accordingly : supra, note to 
condition I of Form 40]. 

2. Annexed to this debenture are coupons, each providing for 

a half-year's interest [and if so, and also a voucher I'or tresli 
coupons], iind such interest will be payable only on jtresentation of 

the coupon referring thto. After the day of [ten years 

after date], tiud at the expiration of each succeeding period ot ten 
years, the registered holder, on production of this debenture tor 
indorsement, [or the bearer of the appropriate voucher on presentation 
thol',] will be entld to the issue of fresli eoujams for a further period 
of ten years. 

The voucher will be as follows : — “ The (Company, Ltd. Debenture 

No. . Voucher for fresh coupons to be presented at the office of the company 

oil or at any time after the day of ,” and it will be printed so that it can 

be detached immediately after the last coupon of the scries. 

3. The principal moneys hby secured will only become ])iiyal)lt' 

[cr« in Form 40, condition 10]. 

[Add clauses from Form 40.] 

Companies frequently experience ineonvenienee in providing for the renewal 
of terminable debentures, that is, of debcnture.s payable at a fixed date ; when 
the time for payment arrives, for instance, the money market or the affairs ot 
the company may happen to be temporarily depressed just when a loan to jiay 
off debentures is required. Moreover, there is a large class of investors wh(» 
require a permanent security, and for that reason dislike terminable debentures. 

Accordingly a considerable number of companies in good credit have taken to 
issuing (so called) perpetual debentures fund perpetual rlebentiire storh], and 
the public have invested largely' therein. 
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Form 64. 


Form 65. 


Profit or in- 
oome deben- 
tures where 
interest pay- 
able out of 
profits only. 


Form 66. 


Cumulative 

interest. 


Although called “ perpetual,” the debentures are made payable in certain 
events (see condition 3), hut the meaning is, that they may happen to continue 
for an unlimited period. Some companies which issue perpetual dehentures 
modify condition 3 by adding the words “ or (r) if the company gives six 
months’ notice by advertisement in the Times of its intention to pay off this 
debenture, but so that in such a case a bonus of 101. shall be paid along with 
such principal moneys.” And in some cases it is desirable so to provide, e.g., 
where the issue is to be limited in amount; for the company might otherwise 
find its operations inconveniently fettered. In the absence of a power to pay 
ott it might be necessary to reconstruct. 

See further, supra, p. 117, as to perpetual debentures, and sect. 74 validating them. 

According to present practice it is more common to issue debenture .stock than 
debentures as above. 


Adopt Forms 39 and 4(1, adding to clause 2 oj the debenture the 
words : “ such interest to be payable exclusively out ol' profit.^ as 
provided by the conditions indorsed hereon.” 

And insert a condition as follows : 

“ Each half-year’s intcre.st on the debentures of this series shall be 
payable pari passu exclu.sively out of the profits, if any, of the coy 
made during that half-year, as and when the same shall have been 
ascertained [as hnftr provided]. Such profits shall be calculated as 
if the debentures did not carry interest. The certificate in writing of 
the coy’s auditor .as to the amount of the profits [calculated as afsd] 
made during any half-year, or that none were made, shall be 
conclusive. Within [fourteen] days after the close of each half-year 
the coy’s auditor shall certify in writing the amount of the profits 
ot the coy for such half-year. Such profits shall be calculated as if 
Ihe debentures did not carry interest, but after deducting all current 
exjKuises, including income tax and other taxes and the salaries [and 
remuneration] of the [directors and other] officers of the coy, and after 

making such provision for depreciation (not exceeding p.c. of the 

book values) as may be fixed by the directors with the approval of the 
auditors.” 


The interest payable under the debentures of this series is to be 
payable pari passu out of the profits of the coy from time to time made 
and out of such profits exclusively, and such interest is to be 
cumulative, so that if the profits of any half-year or year shall be 
insufficient for payment thof the deficiency shall be made good out 
of the subsequent profits, and the interest on the sd debentures for each 
half-year shall be payable out of profits in priority to the interest 
on such debentures for any subsequent half-year, and the certificate 
in writing of the coy’s auditor or auditors as to the amount of the profits 
of the coy or as to there being none shall be conclusive, but when the 
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interest on the debentures of this series has been pd up to the close of 
any year or half-year out of the profits of the coy the remaining 
profits of such year or half-year or any pt thof may be distributed bv 
way of dividend or otherwise dealt with as the coy may direct without 
any obligation to set the same or any pt thof aside for the payment 
of sul)sequent interest on the debentures of this series. 

In ease the coy shall be wound up, any surplus assets remaining 
after payment of the capital pd iiji or credited as pd up on all the 
shares of the coy for the time being issued .shall be applied in the 
first place in payment of any arrears of interest unpaid on the 
debentures down to the date of repayment thof. 

Sometiracs provision is to be made for future interest before dividends arc 
paid. Thus — 

“The interest payable on the debentures of the aboie issue is to be payabli 
only out of the net profits from time to time made by the company, and is 
tn be a first charge on such profits, and the company will not at any time dividi- 
any profits among it.s members without first paying all interest then due on the 
delientures, and proviiling for the payment of all intere.st to berome due thereon 
at any time within six months after such division.” 


1. The (Joy, Limtd, will, as and when the principal moneys 

liby secured become payable, pay to , of , the sum of 1. 

2. The coy will in the meantime pay to tlie .sd, &e. 

3. The priiiei[iiil moiiey.s and interest .secured by the debentures ot 
this serie.s are jiayalilc oxrliisively out oi' tlie profits of the coy as 
provided by the arts of as.son of the coy, and the coy will apjily sucli 
[irofits aeeordinglv. 

1. This debenture is issued, (fee. 

It is not by any means uncommon to issue debentures payable out of profits 
only, e,.g., to shareholders or unsecured creditors u[)on tlie reeonslruetion of an 
insolvent company, or upon a eelieme of arrangement in bankruptcy whereby 
the assets are made over to a company. 

And sometime.^ a vendor agrees to accept sui-h delic;iliire.s m part satisfactioii 
oi his purchase-money. If desired the interest is made non-eimnilative, .sf» tliat 
if the profits of any one year are insufficient to pay the interest, tliere will be 
no claim on .suliseqiient profit.s for the deficiency. Sometimes in.stead of [irovidiiig 
for redemption by means of drawings, provision is made, for tlic )iayment of 
dividends to the debenture holders pari passu on account of princi|)al. 

iSometimes w'hen the asset.s of a eotnpany or liankrupt art taken over by a 
new company, debentures are issued to the enajitors or others for the amouni 
of their claims, but charged only on the asset, s so taken over, subjecl to any 
prior incumbrances, and without any personal lialiility iieing imitoscd on tiic 
new company. In sucli case the debentures (or a trust deedf [uoiide for the 
realisation of the as.scts by the new company, and for tiie division from time 
to time of the net proceeds, less a commission to tiie new eonifiaiiy. among the 
debenture holders, pari passu. Such a scheme is often found nttradive. Imcausc 
the creditors get a tangitile security of large nominal amount. 


Form 66. 


Form 67, 


Another, 
where priu- 
cipaland 
interest pay- 
able only out 
of profits, 
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Form 68. 

Income 

<!ertifloate. 


Form 69. 


Debentures 
participating 
in profits. 


Sometimes income certificates are issued, as in the following form : — 

The Coy, Limtd. 

Issue of certificates of 1. each. 

Payable out of profits. 

No. . Certificate. 1. 

1. This is to certify that the above-named coy is indebted to ol 

or other the registered holder for the time being of this certificate 

in the sum of 1. payable only out of profits as hnftr mentd. 

2. The net profits of the coy of each year arc within month.s 

after the conclusion of such year to be applied in or towards paying 
off the certificates of this series pari passu. 

3. As and whenever the coy becomes bound to make any payment 
to the certificate holders as afsd, the coy shall give notice in writing 
to such certificate holders stating the amount to be pd in respect oi' 
('ach certificate and the time and place where the .same will be pd, and 
calling on the certificate hokhus to attend at such time and place and 
t o produce their certificates in order that a memorandum of the payment 
may be placed thereon. 

f. At the time and place so fixed the holder of this certificate must 
attend by himself or his agent and must produce this certificate, and 
thereupon the sum payable in respect of such certificate will be pd to 
him or his duly authorized agent, and a note of such payment will be 
placed on the certificate, which will thereupon be returned, unless the 
payment made completes the full nominal amount of the certificate, 
in which case the certificate will be retained by the coy. 

This certificate is issued .subject to and with the benefit of the 
conditions indorsed hereon which are to be deemed pt of it. 

Given, &c. 

The conditions indorsed provide for tran,sfer on the lines of a registered 
debenture. 


Whenever the average annual dividends declared on the ordinary 
shares in the coy shall exceed 5 p.c.p.a. on the ordinary shares, the 
coy shall distribute amongst the holders of the debentures of this 
series {pari passu) by way of further interest a sum sufficient to make 
up the rate of interest on such debentures for the same period to the 
rate of such average annual dividend. 

Sometimes the debenture holders are given extra interest with reference to 
profits, as in the above and following Forms. 
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Whenever the protits of the coy in any year shall exceed the amount 
required to pay a dividend for such year at the rate of 5 p.c.p.a. on 
lhe capital pd up on the ordinary shares in the coy, the holders of 
the delientures of this aeries shall he entld hy way of further interest 
to yiarticipate in such excess pari passu with the holders of the 
ordinal)- shares, and in proportion to the amounts of the sd debentures 
and siiares. 


1. The Coy, &c. See Form 42. 

2. The coy, &c. See Form 42. 

.‘j. In addition the coy shall apply one-third of the profits of the 

coy, of each year, commencing wuth the year , in paying further 

interest for such year on the dchentures of this series pari passu, 
and the certificate in writing of the coy’s auditors as to the amount 
oi the profits of the coy of any year shall he conclusive as to the 
amount thereof, 

■t This delienture is issued, &c. See Form 42. 

Sdniolimes the form is varied so as to proM'dc tor application ol, say, a 
Slim pijufll to one-third of the " tradinp prolils ” of the company of each year 
to the jiayment of further interest, with a condition to the effect tliivt The 
trading profits tvithin referred to of any year ineaii.s the wjiole of the eonqiaiiy's 
iiieurae of such year remaining after deducting all proper outgoing.s for rent, 
wages, rates, taxes, purchase of materials, interest, eommis.sion, and administration 
exiienses [and income tax, exces.s profits duty and other taxes, if any], and so 
that in case of difference the certificate in writing of the auditor as to the amount 
of such trading profits shall be coneltiaive evidence thereof.” 

As to income tax in such a ease, see Income Tax .Act, J!)J8, (leneral Rides. 1!) 


Debentuke to be paid up by Instalments. 

[Heading.] 

1. The Coy, Limtd (hnftr called “the coy”), will, as .and 

when the principal moneys hhy secured become jiayahlc, in accordance 

with the conditions indorsed hereon, pay to , of , or other 

the registered holder for the time being hof, a sum equal to the 
aggregate amount of the principal moneys pd up hereon, limited to 
1(X)1. together with a bonus of 20 p.c. on such principal moneys. 

As to stamping the debenture with extra ad valorem stamp duty to cover 
the bonus, see Howell v. Inland Revenue, (1897) 2 Q. B. 194, and mijm, p. 232. 

2. In the meantime the coy will pay to the registered holder interest 

on fiuoh principal sums at the rate of p.c.p.a., hy equal half- 

yearly payments, on every day of and day of , 


Form 70. 

Another. 


Form 71. 


Debentures 
with interest 
and share of 
profits. 


Form 72. 


Debentures to 
he paid up by 
instalments. 
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the first of such half-yearly payments to be made on the day 

of next. 

3. The coy hby charges, &c., as in Form 39. 

4. This debenture is issued subject, &c., as in Form 39. 

Given, &c. 

The conditions within referred to; — 

1. This debenture is one of a .series of 1,(100 like debentures of the 
coy, which are to be issued u])on the footing that the principal sum 
of 1001. is to be pd up thereon by instalments as follows, namely:— 

5i. per debenture on applicon and 51. per debenture on allotment, 
and the balance if and when called up, and parlars of the 
principal sums from time to time and for the time being pd 
up hereon will be certified on this debenture by the coy’s 
Lsecrctary or managing director, and such certificate is to be 
conclusive, notwitlistaiiding that by reason of a discount 
allowed for ]mym('nt in advance, or otherwise, the amount 
actually pd up is less than the amount certified. 

2. The coy may at. any time call up the balance of the sd sum of 
1001. or any pt thof, and the registered holder of this debenture shall 
be liable to pay up any calls so made on him to the persons and at 
the time and place appointed by the coy. No call shall exceed 
101. per debenture, or shall be made within three month.s from the 
last preceding call. Fourteen days’ notice of any call shall be given, 
specifying the time and place of payment, and to whom such call 
is to be pd. 

3. If the registered holder of this debenture fails to pay any call 
or instalment on or before the day appointed for the payment thof, 
the coy may at any time thereafter, whilst such call or instalment 
remains unpd, serve a notice on such holder requiring him to pay 
the same, together with interest at the rate of 10 p.c.p.a. as from 
the time when the same ought to have been pd, and such notice shall 
state that in default of payment within fourteen days this debenture 
will be liable to forfeiture, and if the requisitions of such notice are 
not complied with, the coy may at any time thereafter, by resolution 
of its directors, forfeit this debenture: and if this debenture is so 
forfeited, it shall forthwith become the ppty of the coy, and shall be 
given up to the coy to be cancelled. 

Continue as in Form 40. 

It has not been usual to issue debentures as above, owing to the difficulty 
of enforcing the payment of the instalments, for the Court would not enforce 
specific performance of a contract to lend. Western Wagon Co. v. West, 
(1802) 1 Ch. 271 j South African Territories v. Wallington, (1898) A. C. .809, 
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supra, p. 178. This difficulty was removed by sect. 16 of the Companies 
(Consolidation) Act, 19(»7 (now sect. 76 of 1929). See supra, p. 178. 

W'hen the debenture.s have been forfeited the company cannot recover calls 
made before the forfeiture. Kmta Pahi Estate v. Moidray, W. N. (I9U) 921. 


The Coy, Limtd. 

Issue of a series of 100,0001. Debentures, all ranking pari pns.tu in 
point of charge. 

No. — . Debenture — 20,01)01. 

1. The Coy, Limtd (linftr called “the coy’), will, a.s and 

when the principal moneys hby secured become payable as below 

mentd, pay to of, &c., and of, &c., or other the trees or tree 

for the tmie being of the tru.st deed below iiientd, llie sum of 20,0()ii/. 

2. The coy will in the meantime pay interest thereon at the rate 

of 51. p.c.p.a. by equal half-yearly jiayments, on every day of 

and day of , but so that payment of each half- year', s 

interest to the stockholders as defined by the tru.st deed below mentd 
shall operate in satisfaction pro lanto of the eorresjionding half-year's 
interest- on the debentures. 

3. The coy hby charge.s with such payments its undertaking and 
all its ppty whatsoever and where.soever both present and future 
[including alt uncalled-up capital I'or the time being). 

4. This debenture i.s one of a series ol five debontun's, each lor 
.securing the principal sum of 20,000/., all ranking pari pasm in point 
of charge on the ppty hby charged without any preference or priority 
one over another, and .such charge is to be a fioat-ing security, so lliat 
the coy in the course of its business and for the purpose of carrying 
on the same, may sell, lease, charge, exchange, or otherwi.se deal 
with its ppty for the time being as may seem expedient, and that the 
debentures shall attach on the ppty for the time being of the coy. 

5. The principal money.s hby secured shall immediately become 
payable if and when the security constituted l)v the trust deed below 
mentd becomes enforceable. 

6. At any time after the security constituted by the indenture 
below mentd becomes enforceable, the holders of the debeiitures of 
this series may by writing appoint any person or persons to lie receiver 
of the ppty charged by such debentures, &c. [See Form 40, p. 281 J 
The holders of the debentures of this series may apjioint one or more 
of themselves to be such receiver or receivers, or may ajiiioint a 
stranger. 

L The debentures afsd are issued pursuant to a tru.st deed dated, 
&c., and made between the coy of the one pt, and A. B., &(•., as trees. 


Form 72. 


Form 73. 


iVbenturo to 
trustees tor 
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stock. 
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Form 74. 


Debenture 
payable on 
demand. 


Interest. 


Charge. 


Pari paisu 
rights. 


Notice to 
repay. 


Uncalled 

capital. 


of the other pt, being an indenture for securing debenture stock of the 
nominal value of 100,000?. about to be issued by the coy. 

Given under the common seal of the coy this day of . 

The above is a specimen of the form of debenture to be issued pursuant to a 
debenture stock tnist deed. See infra. Form 81, clause 9a. But it it only 
necessary to issue such debentures in special circumstances. See note to Form 81, 
clause 9a, p. 321, 


The Coy, Limtd. 

Issue of ten Debentures of 1,000?. each, all ranking pari pass^^. 

No. . Debenture. ?. 

1. The Coy, Limtd (hnftr called “ the coy ”), will, on demand 

in writing, pay to the Bank, Limtd (hnftr called “ the bank ”), 

the sum of 1. 

2. The coy will in the meantime, until such payment, pay to the 

bank interest thereon at the rate of p.c.p.a. by equal half-yearly 

payments on every day of and day of in each 

year, the finst of such half-yearly payments to be made on the 

day of next. 

3. The coy hby charges with such payments its undertaking and 
all its ppty whatsoever and wheresoever, both present and future, 
including its uncalled capital for the time being. 

4. This debenture is one of a series of ten debentures each for 

securing the principal sum of 1. The debentures of the sd series 

are to rank pari passu in point of charge on the ppty hby charged, 
without any preference or priority over one another, and such charge 
as regards the coy’s land, goodwill, and uncalled capital is to be a 
specific charge and as regards the coy’s other assets is to be a floating 
security, but so that the coy is not to be at liberty to create any 
mortgage or charge ranking in priority to or pari passu with the sd 
debentures. 

5. The coy may at any time give notice in writing to the bank of 
its intention to pay off this debenture, and upon the expiration of one 
month from such notice being given the principal moneys hby secured 
shall become payable. 

6. None of the now uncalled capital of the coy shall, whilst this 
debenture is outstanding, be called up or received in advance of calls 
without the consent in writing of the bank, and if the same i.s called 
up with or without such consent the amount shall be made payable to 
the bank and to no other person or persons, and shall be applicable in 
or towards payment of the moneys owing from the coy to the bank- 
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7, The priLcipal moneys hby secured shall immediately become 
pavable if an order is made or a resolution is passed for the winding-up 
..t the coy. 

S. At .my time after the principal moneys hby secured become 
)iavnbi( the bank may, by instrument in writing, appoint any person 
Ml pel sons, whether an officer of the bank or not, to be a receiver or 
Toceivers of the premises hby charged, and may in like manner remove 
anv such receiver, and a receiver so appointed shall have power, &c. 
[See Form 40, p. 281.] 

9. The debentures of this series are issued to the bank pursuant 

to an agreement dated the day of , and made between the 

f ov and the bank, and subject to the provisions thof. 

Given, &c. 

Very cominonly debentures payable on demand are issued by a company to its 
bankers or banker as a seeurity for the payment of the balance for the tinu 
bcinp due on its current account. In such caw the debenturcB are usually made 
iiB\ahle on demand, and there is an agreement between the company and tlie 
i>ank jiroviding that they ate to stand as a security for the final balance with 
interest, and providing that the interest on the debenture is not to run prior 
to the demand, and sometimes providing that the hank is not to call in the 
debentures for a specified period or until the happiming of certain apeeified 
[vents. See Chap. LXXXIX., Fomi.s 584. 686. 


lu the High Ct of Justice, 
thancery Division. 

[JVame of Judge.] 

In the Matter of , Limtd, 

and 

In the Matter of the Cos Act, 1929. 

Take kotice that this Ct will be moved, before his Lordship, Mi. 

Jti.stice , on day, the day of , at the sitting ol the 

Ct, or as soon thereafter as counsel can be heard, by counsel on tht' 

pt of , of , for an order that the time for the registration in 

manner required by sect. 79 of the Cos Act, 1929. 

[Here state particulars, e.g.] 

of a trust deed to secure debentures dated the day of , and 

made between the above-named coy of the one pt, and and 

as trees of the other pt, for securing 1- debenture stock of the 

sd coy, 


Fom 74. 

Payment on 
winding-up. 

Receiver. 


Agreement. 


Form 75. 

Notice of 
imitiun to 
e.'itenti time 
for regislra- 
tioii of 
mortgage or 
charge. 
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Form 77. 
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Trust deed. 
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Or, 

of a series 1,000 debentures of tbe above-named coy, each for 1001. 
and interest, and containing n charge by way of floating security on 
the undertaking of the coy, 

Or, 

of an agreemt dated the day of — — , and made between tbe 

above-named coy of the one pt, and , Limtd, of the other pt, 

creating a charge on the uncalled capital of the coy, 

be extended until after the expiration of fourteen days from the date 
of the order to be made hereon on I he ground that [stale the grounds 
for extension) or that such further or other order may be made m the 
premises as the Ct may deem exiredient. 

Dated, &c. 


Upon motion thi.s day made unto thi.s Ct by counsel for the above- 

named coy and The ]n.surance Coy, Limtd, the trees appointed 

by an indenture dated , for securing a series of debentures to the 

amount of 10,0001. issued by the first-named coy, and upon reading 
the respive affts, &.c., both filed , and the exhibit therein referred to. 

The Ct being satisfied that the omi,ssion to register the mortgage 
or charge contained in the .sd deed and debentures within the time 
required by the [Cos Act, 1929], was accidental, doth, pursuant to the 
[85th] sect, of the »d Act, order that the time for registration of the sd 

mortgage or charge be extended until , and an office copy of this 

order is to be left with the Registrar of Joint Stock Cos. Bootle Cold 
Storage Co., Farwell, J., 1st March, 1901, 


Upon the applicon by suiiunons dated of the above-named 

coy, and upon hearing, &c., and upon reading an afft of M., filed , 

19 — , and the exhibits therein referred to. 

This Ct being satisfied that the omis.sion to register the trust deed 
for securing debentures charged upon the ppty and undertaking of 

the sd coy dated the , 19 — , and made between the sd coy of the 

one pt and the sd T. and S. of the other pt, within the time required 
by sect. 79 of the Cos Act, 1929, was due to inadvertence and that it 
is just and equitable to grant relief, doth, pursuant to sect. 85 of the 
•sd Act, order that the time for the registration of the sd deed be 

extended to the day of , 19—, and it is ordered that a copy 

oi this order be delivered to the Registrar of Cos and this order is to 
be without prejudice to the rights of parties acquired prior to the time 
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when such deed shall be actually registered. Walter Banks (Contractors), 
Ltd (0048 of 1933). 

Ab to preservation of power to extend time for registration under repealed 
section, see Jte Herts and Essex Waterworhs Co., Ltd., VI. N. (1900) 48. 


The applicant (A. E.) by his counsel undertaking that in case a 
resolution for the winding up of the respt coy shall become effective 

on or before , 19 — , and in ca.se the coy by its liqr .shall within 

twenty-one days after the commencement of such winding up apply 
to thi.s Ct to discharge this order, then the applicant will submit to the 
juri.sdiction of this Ct, and will abide by any order that this Cl may 
make (in case of the discharge of this present order) for the rectification 
of the register of the coy by the removal therefrom of any registration 
effected under thi.s present order. And this Ct being satisfied that the 
omission to register the charge contained in th(! sd legal charge, parlars 
whereof arc set forth in the schedule hto within the time required by 
the Cos Act, 1929, was due to inadvertence, doth, pursuant to sect. 85 
ol' the sd Act, order that the time for registration of the parlars ol' the 

scl charge be extended until , 19 — . But this order is to be 

without prejudice to the rights of parties acquired prior to the time 
when parlars of such charge shall be actually registered. And the 
eoy is to be at liberty to apply to discharge this order within twenty-one 
days after the commencement of the winding up of the coy in the 
event of a resolution for the voluntary winding up of the coy becoming 
effective on or before , 19 — . 

The Schedule. 

Legal charge dated , and made between of the one pt, 

and of the other pt, to secure 1. and interest at 1. p.c.p.a. 

Re L. H. Charles <t Co., Ltd., W, N. (1935) 15. 


Form 77. 


Form 77a. 


Another. 
Where 
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Form 78. 


Indorsement 
as to 

guarantee. 


Form 79. 


Guarantee on 
debeirtures. 


CHAPTER XXXIX. 

GUARANTEES. 

The payment of tie principal moneys and interest hby secured is 

unconditionally guaranteed by tbe Society, Limtd, as appears 

by the trust deed within mentd. 

Suoh an indorsement is sometimes placed on a debenture where the trust deed 
contains a guarantee. 


The Society, Limtd (hnftr called “ the society acknowledges 

that the within debenture wa.s subscribed for on the condition and m 
pt conson that the society would give the guarantee following, and 
accordingly the society hby guarantees to the registered holder of 
the within debenture (which expression in this guarantee means the 
person or persons within named or other the registered holder or 
holders for the time being of the within debenture) the payment of 
the principal moneys and interest to become due under the sd 
debenture in manner following, that is to say ; — 

1. Should the coy make default for more than thirty days in the 
payment of any principal moneys or interest due under the debenture, 
the society will pay the same, as to principal moneys at the expiration 
of three months, and as to interest at the expiration of fourteen 
days, after the debenture holder shall have demanded payment thot 
from the society. 

Another form sometimes used is as follows : — 

1. As to the interest. If and whenever the coy makes default in the payment 
of any interest for more than thirty days, the society will pay such interest on 
demand. 

2. As to principal. If the coy makes default in the payment of the principal 
moneys, or any part thof, the society will pay the amount upon whichever of 

the following days shall first happen— (a) on the day of , 19—, within 

mentd; or (b) on the day on which the securities provided by the within mentd 
indenture for the debenture holders shall have been enforced and completely 
realised and distributed so far as regards the holder of this debenture. 

3. At any time after tbe coy shall have made default for more than fourteen 
days after the payment of any of the sd principal moneys or interest, the 
society may by notice in writing to the debenture holder call on him to transfer 
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to the society the above debenture and all his rights thereunder, and the Form 79 

debenture holder shall be bound to comply with such demand on payment of the ^ 

full amount of the principal moneys and interest then owing in respect of such 
debenture. 

4. If the coy makes default for more than thirty days in the payment of any 
principal moneys or interest secured by the within debenture, the debenture 
holder must give notice in writing of such default to the society; and if such 
notice is not given, as to interest within six months after the default, and as 
to principal within twelve months after the default, the society shall not be 
lialilc to )iay such interest or principal. 


2. Tile society is uot to be liable to pay any such interest as afsd 
unless it is demandeij from the society within two months after it 
becomes payable by the coy, and the society is not to be liable to 
pay any such principal moneys unless the same shall be demanded 
within six months after the same shall become payable by the coy. 

3. The debenture bolder, without exonerating the society, may 
grant time or any other indulgence to the coy, and may assent- to any 
iiii'ilification of his rights, and may accept or make any composition or 
arrangement with the coy, and may realise his securities as and when 
he thinks fit, 

i. Under no circumstances shall it be necessary for any debenture 
holder, who has given notice in accordance with clause 2, to take any 
steals or proceedings for enforcing his rights against the coy, or for 
preserving the securities for the debenture; but the debenture holder 
shall be bound to give to the society, on its request, all reasonable 
facilities therefor. 

5. Any demand under this guarantee must be made by writing, 
signed by the debenture bolder, and served at the registered office of 
the .society, and the debenture holder must, if required by the society, 
produce this debenture at or before the time of payment. 

In witness whereof the society has caused this guarantee to be 
signed by two of its directors this day of -. 

An instrument as above, being under hand only, requires only a 6d. stamp 
[Murlgage. Insurance Corpn. v. Commissioners of /b!oti4 Revenue, 21 Q. B. D. 
•102); if under seal it would require a 10*. stamp as a deed. Being under 
hand only, it is desirable to show, in the instrument, that the consideration moved 
from the debenture holder, for otherwise the party suing would have to prove 
that there was consideration for the guarantee moving from the original 
delienture holder. Miles v. New Zealand Alford Estate (' 0 ., 32 Ch. D. 266; 
Orears v. HnrUer, 19 Q. B. D. 341. 

Occasionally debentures and debenture stock of one comjiany are guaranteed 
by another company. A guarantee by some well-known company may he very 
desirable when the company proposing to issue the debentures or debenture 
stock is in the nature of a private concern, or is not well known to the public 
as a successful concern, or where the security, unguaranteed, does not look verj 
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Form 79 attractive, even though it may he in reality amply sufficient. The guarantee 

is usually given in consideration of an annual premium, cither with or without 

a lump sum down, and the guaranteeing company investigates the security and 
satisfies itself that there is a sufficient margin. The mode of giving the 
guarantee varies and must depend on the circumstances. SomotimeB the 
guarantee is, by a separate instrument, indorsed on each debenture and signed 
on behalf of the guaranteeing company. Sometimes it is effected by a contract 
of guarantee made between the guaranteeing company and trustees for the 
rlehenture or debenture stockholders, and in such eases a memorandum of the 
guarantee, or a copy thereof, eon be indorsed on the debentures or debenture 
stock certificates. In most cases this is the l)est plan to adopt. Where, as 
occasionally happens, the guaranteeing company itself undertakes to act as 
tru, 9 tee for the debenture or debentiiie stockholders (i.f.. of properly vested in 
or charged in its favour), it is best to place the guarantee on the debentuios, or 
to have a separate contract of guarantee made with trustees. 

In the interest of the eomjiany and the debenture holders, it is desirable to 
see that the formal guarantee is so framed as to protect the debenture or debenture 
stockholders. 

Too often tlie forms used are so general, or so complicated, that the debenture 
holder is not unlikely to find that he has lost the benefit of the guarantee 
by oversight, misapprehension, or error of judgment. Thus, unless otherwise 
provided in a guarantee or otlier contract of suretyship, the auroty is discharged 
by any material vajiatiou made without the surety's consent in the terms of 
the contract between the principal debtor and the creditor, e.g., the giving of 
time or the release of any security. Re.u v. Bmhtgton, 2 Ves. jun. 540; While 
& Tudor, L. C. 9th ed. Vol. 11. 521; Holme v. Brunskill, 3 Q. B. D. 495; 
Clarke v. birley, 41 Ch. I), 422; Mayhew v. Boye$, 103 L. T. I, C. A. Mere 
neglect to sue the principal does not discharge ; to have this effect there must 
be a binding agreement. Oakeky v. Pasheller, 4 Cl. & F. 207; Orientd 
Finaiuial Corpn, v. Ooerend, Gurney cfc Co., L. R. 7 Ch. 142. An agreement 
with a stranger to give the, principal time is not enough. Ckrfce v. Birley, 
41 Ch. D. 422. 

The contract of suretyship is strictly construed, and the surety will only bo 
bound in accordance with the terms of the contract. Stamford, &c. Banking Co. 
V. Ball, 4 Dp G. F, & .1. 310; Bkst v. Brown, 8 Jur. N. S. 602. And if it 
contains some special stipulation which the creditor docs not observe, the surety 
is discharged. Limrrence v. Walmeley, 12 ('. B. N. S. 709. 

The principle is not that the liability of the surety depends on the value 
of the performance of the act for which he has stipulated, but that the creditor, 
not having performed the act stipulated for, is deprived of his remedy against 
the surety. Per Erie, C. J., in the case last mentioned. 

Accordingly, a guarantee sometimes provides that the surety shall not be 
released by time being given to the principal debtor or by any other dealing 
between the. creditor and the principal debtor, which might, but for this 
provision, release the surety. 

Under sect. 6 of the Mercantile Law Amendment Act, 1856 (19 & 20 Viet, 
e. 97), a surety, on payment of the debt or performance of the duty guaranteed, 
is entitled to have assigned him, or to a trustee for him, every judgment, 
specialty, or other security which shall be held by the creditor in reapect of 
such debt or duty, whether such judgment, specialty, or other security shaU 
or shall not be deemed at law to be satisfied by the payment of the debt or 
performance of the duty, and such person shall be entitled to stand in the 
p ace of the creditor and use all the remedies, and, if need be and upon a 
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proper indenojiity, to use the name of the creditor in any action or other 
proceeding at law or m ctjnity in order to obtain payment from the principal 
debtor,” &c. And looking to the words “ entitled to stand in the place of a 
creditor,” it has been held that the surety who pays a debt is entitled to sue 
for the amount without obtaining any assignment of the debt. 8ec In re 
il'ilyh. Liyhibown r. M'Myn, 33 Ch. 1). 

Ill Dane V. Mortgage. Insurance Corjm., (1894) 1 Q. IJ. H, it was held that 
the defendant company was not discharged by a scheme of arrangement under 
uhich the assured’s rights were modified. 

This was in accordance with the decisions in Urowne v. Carr. 7 Bing. o9S; 
Dllis V. Wihtwl, L. B.. 1(1 Ex. 10; Mx jmrtc . Jacobs, 10 Ch. 1). 211; and London 
('harlered Bank of Australia, (1893) 3 Ch. 540. But if by operation of law 
llie assured is prevented from performing a condition, whether precedent or 
toucurrent, the assurors may escape. Worsley v. Wood, 6 T. R. 710; Bankart 
V. Bomrs, L. R. 1 C. P. 484; L'oberts v. Brett, 11 H. L. C. 337. 


Form 79. 


Where tlie holder of a dt henture wliieh matured for payment on the 4th Novemlier. 

1890, eiloetcd a policy of insurance with a eorjioration whieli, after reciting 
that the dehenture matured on that day and that the as.snred had paid a 
premium for insurance until that date, guaranteed to him the due payment of the 
principal money .seeurod hy the debenture, if the debtors should make default 
for more than three months in payment of any prineifial money due “ under 
the ilehenture,” and subsequently, by a sjK'eial resolution of the dclienturc 
liolders, whieh was neithi^r assented to nor dissented from by the holder, the 
date for payment of the debentures of the company was postponed; and the 
debenture was not. paid off on the 4th November, 1905, nor in three months 
after that date: it was held that, assuming the special resolution to he valid, 
the contract was nevertheless one of insurance against the default of the 
company to pay the amount of the debenture on the original date; that there 
liad been a default hy the company to pay money due under the debenture 
within the meaning of the policy; and that the holder was therefore, entitled 
to recover the amount of the policy from the corporation, who were entitled on 
Jiavment to be subrogated to his rights as modified by the special resolution. 

Finlay v. Mexican Investment Corpn., (1897) 1 Q. B. .517; Law Guarantee 
Trust, ifcc. iS'oc. V. Munich Re-insurance Co., (1912) 1 Ch. 138. 

Re-insurance is a contract to indemnify the original guarantee company Re-insurance 
against all that company's liability. There is usually no fiduciary relation of guarantee 
between the re-insurer and the guarantee compajiy or between the latter and company, 
the dehenture holder whose debentures are guaranteed. Where there was a 
deficiency on realising the debentures and the guarantee company was wound 
up and could only pay a dividend on the deficiency, a company which had 
re-insured two-elevenths of the risk was held bound to pay two-clevonths of the 
deficiency to the liquidator of the guarantee company {Law GuaraiUcc Bnc., 

Liverpool Mortgage Co.'s case, (1914) 2 Ch. 617); but the guaranteed dehenture 
holder has been held not to be entitled to the benefit of the amount so recovered. 
law Guarantee Soc., Godson's claim, (1915) 1 Ch. 340. And see Law Guarantee. 

Boc. V. Munich Re-Insurance Co. (1915), 31 T. L. R. .772. 

Where a policy provided that it should cease if the interest in the mortgages 
should pass from the insured otherwise than by operation of law, it was held 
that a sale by the liquidator of the insured would not avoid the jralicy. Rt 
Birkbeck BuiUing Soc.., (1913) 2 Ch. 34. 

As to the difference between co-suretyship and insurance of a security, sec 
Re Denton's Estate, (1904) 2 Ch. 178. 
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A contract of guarantee like an ordinary policy of insurance may, in some 
oases, be avoided for non-disclosure of material facts. SeaUm v. Burmnd, 
(1900) A. C. 135; Carlisle Cumbtrland Banking Go. v. Bragg, (1911) 
1 K. B. 489; London General Omnibus Co. v. Hollmvay, (1912) 2 K. B. 72. 

As to the desirability of having guarantees under seal, see In re Grace, (1902) 
1 Ch. 733. 

An arrangement whereby the guarantors of an issue of debentures are released 
from that guarantee, the intere.st on the debenture.' is increased, new tru.-tees 
of the trust deed securing the debentures are appointed, and the .siivkiug fund 
discontinued, is an “ arrangement or compromise ” which the Court has 
jurisdiotion to sanction under sect. 153 of the Act. tUmc v. Boyce, Lid., (1911) 
1 Ch. 138. 


The guarantors hby guarantee the due jiayment of the stock and 
the interest thereon, and the preuiiiini on the stock, aud the following 
provisions shall have effect:— 

(1) Whenever the coy makes default for more than fourteen day.s 

in the payment of any redemption moneys payable in respect 
of the stock which for the time being ought to be redeemed, 
or in payment of any interest on any of the stock, the 
guarantors shall forthwith, on demand by the trees, pay 
the redemption moneys or the interest (as the case may 
be) in regard to which such default has been made to the 
trees to the intent that the same may be distributed by the 
trees amongst the persons entld to the stock in relation to 
which such default shall have been made, 

(2) Whenever any such default has been made the trees shall be at 

liberty to take legal proceedings against the guarantors, and 

(a) proof therein that as regards any specified stockholder 
the coy has made default in redeeming his .stock, or any pt 
thof, shall be sufficient evidence that the coy has made the 
like default as regard.s all the other stockholders; and 

(b) proof therein that as regards any specified stockholder 
the coy has made default in paying any interest due to him 
for any particular period shall be sufficient evidence that the 
coy has made the like default as regards all the other stock- 
holders, save so far as within seven days after such proof 
whether (u) or (b) has been given the stockholders have 
been duly pd all redemption moneys and interest due to them 
resply. 

(3) The guarantors shall not be exonerated by time being given to 

the coy by the trees, or by the stockholders, or any of them, 
or by any concessions to the coy granted by the trees, or by 
the stockholders, or any of them, or by anything done by the 
stockholders, or any of them, or by the trees in exercise of 
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any of the trusts, powers, authorities, or discretions vested in 
them by these presents, or by anything such stockholders or 
trees may omit or neglect to do, or by any other dealing or 
thing which but for this provision might operate to exonerate 
the guarantors. 

(4) The guarantee herein contained is to be a continuing guarantee, 

and accordingly is to remain in operation whilst and so long 
as these presents remain in operation, that is to say, until 
all the stock has been pd or satisfied and the mortgaged 
premises have been released from this security. 

(5) The moneys from time to time received by the trees under these 

presents are to be applied by the trees in or towards satis- 
faction of the payment, on default in respect of which such 
moneys shall have been so received. 

(0) The trees shall be entld to determine from time to time when 
they shall enforce this guarantee, and may from time to time 
make any arrangement or compromise with the guarantors 
in relation to the premises which the trees may think 
expedient m the interests of the stockholders. 

(7) Any sum so paid by the guarantors shall be forthwith repaid 
to them by the coy, and until repayment the guarantor.- 
shall, in respect of such sum, be entld to a charge on the 
coy’s undertaking for repayment of the amount with interest 
at 5 p.c.p.a., such charge to rank after the debenture stock 
and the interest and all other money hby secured. 


ai6 
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CHAPTER XL. 

TRUST DEEDS. 


Trust Deed constituting and securing Debenture Stock or securing 

Debentures. 

The draughtsman can readily expunge the clauses in the following form not required 
in any particular case. Si'C extra elauses, pp. 364 it seq., injra. 

It often happens that there is an issue of debentures or debenture stock 
before the company has actually acquired the property intended to be made a 
security. In such cases the deed will contain a covenant by the company to 
convey or procure the conveyance to the trustees of the specified property when 
acquired. See Form 98. 

Where debentures, and not debenture stock, are to be secured, the words 
within thick square brackets will be omitted, and the words in italics will be 
inserted. The words in italics will be omitted where the deed is to secure 
debenture stock. 

THIS TRUST DEED i.s made the day of , between the 

, Limtd (hnftr called “the coy”), of the one pt, and 

ol' and of (hnftr called “ the present trees ”) of the 

other pt.* 

[Whereas the coy has determined to issue debenture stock to be 
constituted and secured in manner hnftr provided.] 

(Whereas the coy has determined to issue debentures, framed in 
accordance with the form set forth in the first schedule hto, and to secure 
the same in manner hnftr provided.) 

Now THIS DEED WITNESSETH AND DECLARES 88 folloWS: 

1, The marginal notes hto shall not affect the construction hof, 
and in these presents, unless there be something in the subject or 


*Occasionally it is considered desirable to make the trust deed extremely 
concise. As a rule this is a mistaken policy, for, in aU probability, inconvenience 
w'ill subsequently arise from the omission of the clauses and provisions struck 
out. But if conciseness is found necessary the experienced draughtsman will 
see at a glance that the essential provisions are those contained in Clauses 1, 2, 
3, 4, 6, 6, 7, 8, 9, 10, II, 12, 14, 22, 23, 42, 43, and 48, plus the schedules. 
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context inconsistent therewith, the expressions following shall have 
the meanings hnftr mentd, that is to say; — 

" The trees ” means the present trees or the surviv’ors or survivmr 
of them, or other the trees or tree for the time being hof. 

[ '■ The stock ” means the amount of the coy’s indebtedness to the 
trees or tree under clause 2 hof [and any further indebtedness 

to the trees or tree under clause hof. See Form 83], 

The stockholders ” means [as regards registered stock] the several 
pcfsons for the time being entered in the register hnftr mentd 
as holders of the stock [and, as regards stock represented bv 
certificates to bearer, the bearers for the time being of such 
certificates]. 

If there are not to be certificate^ to bearer, omit the words in brackets. 

“ The issue of the stock ” means, as regards each share therein, 
the entry in such register of the name of the first holder thof. 

" The registered stock means ,so much of the issued stock as shall 
not for the time being be represented by certificates to bearei. 

If there are not to be certificates to bearer, omit the words in tlie last 
definition.] 

(“ Tht de.berUurts ’’ meaM the debentures of the compuny for the timr being 
outstanding, and entitled to the benefit of these presents. 

“ The debenture holders ’’ means the holders for the lime being of the 
debentures.) 

“ The specifically mortgaged premises ” means the freehold and 
leasehold hereditaments by clauses 7 and 8 hof expressed to 
be demised and all other ppty bby made a specific security for the 
payment of the moneys for the time being owing and intended 
to be secured hereunder. 

If desired, add to the above the word.s “ and all further property hereafti'r 
with the consent of the trustees demised or charged by the company to or in 
favour of them on the footing that the same shall be considered part of the 
specifically mortgaged premises.” 

“The general assets” means the assets comprised in the charge 
created by clause 9 hof, and does not include the .specificallv 
mortgaged premises. 

“ The mortgaged premises ” means and include.s the .specifically 
mortgaged premises and the general assets collectively. 

[2. The coy hby acknowledges that it is indebted to the present 
trees in the sum of [500,0001,], carrying interest at the rate of 
p.c.p.a., payable half-yearly on the day of and day of 
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, the first payment to be made on the day of , 19 — . 

And the payment to the stockholders of interest for each half-year 
or other period on .the stock held by them resply shall operate in 
satisfaction of the interest for such half-year or other period payable 
to the trees under this clause.] 

[3. The stockholders are to be regarded as the beneficial owners 
of their respive shares of the stock.] 

4. The [stock] (debentures) may be issued (or re issued) to such 
persons, and on such terms, and either at par or at a discount or at a 
premium, as the coy shall determine, and [is] (are) to rank as a charge 
on the coy’s undertaking. 

[4a. The stock is limited to [500,0001.].] 

The deed very commonly contains a clause as above, but in many cases 
the limit is qualified so as to allow the company to issue farther stock. See 
Forms 83, 84 and 86. 

As to stamp duty where there is provision for further stock, see mpra, p. 2.33. 

In case of a trust deed to secure debentures the following clause should be 
substituted for clauses 3 and 4a: — “ The charges herein contained are made 
for the purpose of securing the principal moneys and interest secured by the 
debentures. The debentures entitled to the benefit of these presents shall be 

a series of debentures of 1. each [which will be issued in the form set 

out in the schedule hereto].” 

[5. As and when the stock or any pt thof ought to be redeemed 
or pd oft in accordance with the provisions hof, the coy will pay to 
the stockholders, or those whose stock ought to be redeemed or pd 
off, the full nominal amount of the stock held by them resply, with 
such premiums, if any, as shall be payable in respect thof. Such 

payment shall be made at the Bank and shall operate in 

satisfaction of the amount of the stock .so redeemed or pd off, and 
in the meantime, until the stock is redeemed or pd off, the coy shall 
pay to the stockholders interest on the stock held by them resply 

at the rate of p.c.p.a., and such interest shall be pd by equal 

half-yearly payments on every day of and — — day of 

•] 

As to the necessity for legal tender where no place for payment is fixed, see 
Folder v. Midland Electric, (1917) 1 Ch. 527, 666. 

[6. The stock shall be held subject to the conditions set forth in 
the first schedule hto, and such conditions shall be binding on the coy 
and the .stockholders, and all persons claiming through them resply.] 

Or the form of certificate with the conditions indorsed thereon can be set out 
in the First Schedule. See Form 81a, infra, p. 360. 

7. The coy, as beneficial owner, hby demises unto the present trees 
the freehold hereditaments specified in the first pt of the second 
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schedule hto: To hold the same unto the present trees for the term 
of [500] years from the date of these presents without impeachment- 
of waste, subject to the proviso for cesser of the sd term hnftr contained. 

Since tlic Law of Property Act, 1925, a trust deed can no longer be made by 
vesting the legal estate in fee simple in the trustees on trust for sale (see 
sect. So (1) and (3), but is only capable of taking effect by a demise for a 
term of years subject to a proviso for cesser on redemption or by a charge by 
deed expressed to be by way of legal mortgage. For proviso for cesser, see 
I'lauFe 48, infra. 

If the trustees sell under their power or trust for sale under clause 10, the\ 
can eiinvey the fee simple (o a purchaser. Sect. 88 of the Law of Property Act, 1925. 

Ah at line tlie right to the title eleed.s goe.s with the legal estate, the trustees 
of the trust deed are entitled to retain the euatodv of tbi- title deeds of the 
property though a receiver has been appointed of the properl \ compriKed in the 
trust deed, but the trustees may for eonvenienee deposit the title deeds with the 
receiver on his undertaking to give them access and to re-delivcr when required. 
Hr !n(l, Voopt it Co., Fisher v. Thi Company, 26 T. 1.. P.. 11, t'. A. Tbi' 
right of the trustees to retain the deeds is not affected by the I.aw of Property 
V't. 1925. (Scot. 85 (1).) 

8. The coy, as beneficial owner, hbv demises unto thr jiresent trees 
all and singular rho leasehold hereditaments speeified in the second 
pt of the second .schedule hto: To hold the .same unto the present 
trees for all the respive residues now unexpired of the several terms 
for which the .same premises were resply granted by the .several 
leases mentd in the second pt of the same schedule, except the Iasi 
throe days of each of the sd terms. 

It ia to be noted that truBtees taking by sub-demise are not like an aasignee 
liable to pay the rent under the superior lease, nor will thr Court order the 
receiver for the debenture holders to pay the same at the instance of the landlord. 
Hand V. Bloio, (1901) 2 Ch. 721. 

Since by sect. 89 of the Law of Property Act. 1920, a mortgagee of leaseholds 
has power to sell the nominal leasehold reversion, there would appear to be no 
need to insert the provisions which w'cre formerly usual declaring trusts of the 
nominal reversion and giving the trustees power to appoint new trustees. 

The object of the power to appoint a new trustee was to enable the trustees 
to appoint the purchaser and so vest the reversion in him. London <f- Vounty 
Bank v. Ooddard, (1897) 1 Ch. 642. 

Sometimes there are agreements for leases to be assigned, and in such easi 
the following clauses may he required ; — 

[8«. The coy, as beneficial owner, hby assigns unto the pre.seiit 
trees all and singular the full benefits and advantages of the several 
agreemts specified in the third schedule hto, and all and singular 
the rights, easements, liberties, and privileges thereby resply conferred 
or agreed to be granted: To hold the same unto the pre.sent trees, 
subject to the terms and conditions contained in the .sd several 
agreemts.] 
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[86. The coy shall forthwith, at its own cost, do and perform all 
acts and things which may be necessary to entitle it to have granted 
to it the respire lease.s for which it has entered into the several 
agreemts, specified in the third schedule hto, of the premises 
therein comprised resply, and will, at its own cost, procure such 
respive leases to be granted accordingly, and if, when the sd leases 
shall have been resply granted, any princi])al money or interest shall 
remain on the security [of the debenture.s or] of these presents, sliall, 
if necessary, use its be.st endeavours to obtain, at its own cost, proper 
licences for the purpose, and shall immediately after such licences 
resply, if necessary, shall have been obtained, or if such licences resply 
shall be unnecessary, then immediately after the sd intended leases 
resply shall have been granted, at its own cost, well and effectually 
demise, or procure to i»e demised, the premises to be comprised in such 
leases resply unto the trees, for such pt of the then respive residues of 
the terms of years to be granted by the sd intended leases resply as 
the trees may require, and with such covenants for title and otherwise 
as are usual in mortgages by demise a,s may be reasonably required, 
and upon the trusts and for the purpo.ses hnftr expressed concerning 
the same.] 

9. The coy hby charges in favour of the trees its other assets 
for the time being, both present and future, including its uncalled 
capital, with the jjayment of all moneys for the time being owing 
on the security of these presents, and such charge shall rank as a 
floating chai'ge, and shall accordingly in no way hinder or prevent 
the coy from selling, mortgaging, charging, leasing, or otherwise 
disposing of or dealing with such assets in the ordinary course of its 
business, and for the purpose of carrying on the same, [and any 
mortgage or charge so created may be specific or floating, and may 
be made to rank in priority to or pari passu with or after the security 
hby constituted]. 

A general charge as above has for some time past been commonly given in 
debenture stock trust deeds, on the assumption that, as laid down in Standard 
JUanufacluring Co., (1891) 1 Ch. 627, the Bills of Sale Acts do not apply 
to companies registered under the Act of 1862. See supra, p. 184; and see 
now sect. 79 of the Companies Act, 1929. It used to be the practice, especially 
where chattels in England formed an important part of the security, to fortify 
the security by issuing debentures to the trustees pursuant to a clause [9a] as 
below; but this practice is now rarely followed. 

Ah to tile ojieration of a “ floating charge,” see supra, p. 61. 

Sometime.^ the words in brackets are omitted, and in lieu thereof the following 
words are inserted ; — 

But the coy is not to be at liberty, without the previous consent 
in writing of the tree.s, to create any mortgage or charge ranking in 
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priority to or pari passu with the moneys hby secured, and the trees 
shall have absolute and uncontrolled discretion as to giving or refusing 
such consent.” 

[[9a. The coy shall forthwith execute and deliver to the trees 
[ten] debentures of the coy each for securing the principal sum of 
50,0001. and interest [and before issuing any of the stock in excess 
of 500,0001., the coy shall execute and deliver to the trees further 
debentures in like form for securing principal sums equal to the 
excess], and such debentures shall be framed in accordance with the 

form set out in the schedule hto [see Form 73, supra], and 

shall be held by the trees as a collateral security for the payment 
of the stock and the interest thereon, and the trees shall, as and 
when the security hby constituted shall become enforceable as hnftr 
provided, be at liberty to deal with and enforce the sd debentures in 
such manner as they think expedient.]] 

OcoasionaDy it is considered desirable to fortify the security by issuing 
debentures to the trustees, and sometimes it is necessary to provide for such 
issue, e.?., where the company has issued debentures and has power to issue' 
further debentures ranking pari passu with them, hut wants instead to issue 
debenture stock. 

The words in brackets in the above form should be omitted, unless by tlu- 
deed the company is empowered to issue additional stock. 

10, The trees shall permit the coy to hold and enjoy all the mortgaged 
premises, and to carry on therein and therewith the biusiness, or 
any of the businesses, mentd in the memdum of asson of the coy, 
until the security hby constituted shall become enforceable, as hnftr 
provided, and then the trees may, in their discretion, without an)' 
such request as next hnftr mentd, and shall, upon the request in 
writing of the holder or holders of one-half of the [stock] (or 
of the holder or holders of [50] at least of the debentures) (but 
in either case without any further consent on the pt of the coy or 
its assigns), enter upon or take possession of the mortgaged premises, 
or any of them, and may in the like discretion, and shall upon the 
like request, sell, call in, collect, and convert into money the same, 
or any pt thof, with full power to sell any of the same premises 
cither together or in parcels, and either by public auction or 
private contract, and either for a lump sum or for a sum payable 
by instalments, or for a sum on account and a mortgage or charge 
for the balance [and with full power upon every such sale to make 
any special or other stipulations as to title or evidence, or commence- 
ment of title or otherwise, which the trees shall deem proper, and 
with full power to buy in, or rescind, or vary any contract for sale 
of the sd premises, or any pt thof, and to resell the same without 

21 
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being responsible for any loss which may be occasioned thereby, 
and with full power to compromise and effect compositions, and for 
the purposes afsd, or any of them, to execute and do all such assurances 
and things as they shall think fit]. 

If debts and other personal property are not to be included, the words 
“ CALL IN, COLLECT ” will bc unnecessary in the above clause, and generally 
throughout the form. 

The words in brackets “ and with full power, &c.,” can generally be omitted 
in reliance on sects. 12 and 15 of the Trustee Act, 1025, supra, p. 08; but 
if the company’s undertaking is abroad they should remain. 

Sometimes a power to sell for shares is added, e.g.: “and it is hereby 
expressly declared that any such sale as aforesaid may be made wholly or in 
part for shares, debentures, debenture stock, or other securities of any company 
[having objects altogether or in part similar to those of the company], and 
that the provisions hereof shall extend to such shares, debentures, debenture 
stock, or other securities, as if the same constituted part of the mortgaged 
premises, to the intent that the same may be sold and dealt with accordingly.’’ 
But it must bc seen that the directors can confer the power to sell for shares. 
8ee Dmgan's case, 8 Oh. 540, as to a power merely “ to sell ’’ not conferring a 
power to sell for shares. 

Sometimes the clause following is inserted, r.e. : “The trustees shall be at 
liberty to fonu and promote, or take part in the formation and promotion, of 
any company or companies constitut<-d, or to be constituted, for the purpose of 
purchasing or otherwise acquiring from the trustees the mortgaged premises, 
or any part thereof”; but it must be seen that the directors can give such a 
power under their borrowing powers in the articles. 

As to a mortgagee not being a trustee of the power of sale, see Warner v. 
.Jacob, 20 Ch. D. 220. 

Where part of the specifically mortgaged premises consisted of shares, the 
trustees before taking possession were held entitled to vote as they thought fit 
in respect of those, shares. Siemens Bros. <fe Co. v. Burns, (1918) 2 Ch. 324. 

11. The security hby constituted shall (subject to clause 12 hof) 
become enforceable within the meaning of these presents in each 
.and every of the events following : — 

(1) If the coy shall make default in the payment of any principal 

moneys or interest which ought to be pd in accordance with 
these presents. 

(2) If an order shall be made or a resolution passed for the 

winding-up of the coy. 

(3) If a receiver of the coy’s undertaking or any pt thol shall be 

appointed, and such appointment shall, in the opinion of 
the trees be prejudicial to the security hby constituted. 

(4) If a distress or execution be levied or enforced upon or against 

any of the chattels or other ppty of the coy. 

Where the sheriff called at the company's shop and was asked to wait till the 
secretary obtained change, this was held not to amount to a distress. See Central 
Printing Works v. Walker <fc Nicholson, 24 T, L. R. 88. 
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[(5) If any execution, extent, or other process of any Ct or Form 81 

authority is sued out against the mortgaged premises, or * 

any pt thof, for any sum whatever.] 


j(fi) If till- lialaiicc sheet of the coy shall not be duly made out in accordance 
with the coy's arts of aason, and certified by the auditors of the coy, 
and a copy thof and of the auditors’ certificate presented to the trees 
oil or before the 31st day of December in each year.] 

|;7) If at any time it appears from the balance sheet of the coy, or the 
trees shall certify in n-riting, that in their opinion the liabilities of 
the coy exceed its assets, including uncalled capital, or that the coy 
is carrying on business at a loss, or that the coy’s book debts, stock- 

in-trade and cash are together of less Talue than L, or that the 

further prosecution by the coy of its business will endanger the 
security of the stockholders.] 

i(S) If the. coy shall without the consent of the trees make, or attempt to make, 
any alteration in the provisions of its memdum or arts of asson which 
might, in the opinion of the trees, detrimentally alleet the interest of 
the stockholders.] 

If till coy shall, witliout the consent of the [stockholders] (debenture 
huldcrs) to he obtained in accordance with the provisions contained 
111 the [third] schedule hto, create, or jmrport or attempt to create, 
iuiv rharge or mortgage ranking, or wlncli by any means may be 
made to rank, on the mortgaged premtses, otlier than the general assets, 
pun pmsu with or in priority to the security hby constituted.] 

flO) li default shall be made by the coy iu the performance or 
observance of any covenant, condition, or provision binding 
on the coy under these presents. 

(11) If the coy shall stop payment, or shall without the consent 
in writing of the trees cease to carry on its business, or 
threaten to cease to carry on the same. 

As to those events in acceleration of payment, sec pp. 279, 280. 

The- paragraphs in square brackets are occasionally used where the circumstances 
■iro special. As to sub-clause 10, see Melbourne Brcemy nwl DistiUery, (1901) 

I • h. 453, which shows that it is desirable to refer to more than “ covenants.” 


12. Sect, 103 of the Law of Property Act, 1925, shall not apply 
I'to, but before making any such entry, or taking possession as afsd, reahha^ 
making any sale, calling in, collection or conversion under the tion. 
afs(l trust or power in that behalf (hnftr referred to as “ the primary 
trust fur conversion ”), the trees shall, except when they shall 
' ‘ ’’I'ify that in their opinion further delay would imperil the interests 
"1 the [stockholders] {debenture holders), and except in the case of 
order or re.soIution as afsd having been made or passed, give 
"'''tten notice of their intention to the coy, and shall not enter upon 
fhe mortgaged premises or execute the primary trust for conversion 

21 ( 2 ) 
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if in the case of such trust arising by reason of any default in 
payment of any principal moneys or interest, the director.s shall' 
prove to the trees payment of the principal or interest so in arrear 
within three months next after such notice shall have been given to 
the coy, or if in the case of such trust arising by reason of any such 
distress, or execution, or process as afsd, or any breach of any 
covenant, condition, or obligation as afsd, the coy shall forthwith, 
upon such notice as afsd being given, remove or discharge surli 
distress, execution or process, or fully perform or make good the 
breach of .such covenant, condition or provision, to the satisfaction 
of the trees. 

13. Upon any such sale, calling in, collection, or conversion as 
afsd, the receipt of the trees for the purchase-money of the premises 
sold, and for any other moneys pd to them, shall effectually discharge 
the purchaser or purcha.sers, or other person or persons paying the 
same therefrom, and from being concerned to see to the applicon, or 
being answerable for the lo.ss or mi.sapplicon thof. 

This clause is inserted as a matter of convenience, but sect. It of the 
Tnistoc Act, ltl2S, is sufficiently wide. See supra, p. 9S. 

U. The trees shall hold the moneys to arise from any .sale, calling 
in, collection, or conversion, under the primary trust for conversion, 
upon trust that they shall thereout in the first place pay or retain 
the costs, charges, and expenses incurred in or about the execution 
of the jirimary trust for conversion or otherwise in relation to these 
presents, including the remuneration of the trees, and shall apply the 
residue of such moneys, first in or towards payment to the [stock- 
holders] {debenture holders) pari passu in proportion to the amount due 
to them resply of all arrears of interest remaining unpd on the stock 
held by them resply; secondly, in or towards payment to the [stot'k- 
holdera] {debenture holders) pari passu in proportion to the [stock held by], 
{amounts due to) them resply, and without any preference in respect ol 
priority of issue or otherwise howsoever of all principal moneys due in 
respect of the [stock] {debentures) held by them resply, and that whether 
the same principal moneys shall or shall not then be payable; and 
thirdly, shall pay the surplus (if any) of such moneys to the coy or 
its assigns. 

“ Stock hold by ” and “ amount due to in this form have much the same 
meaning: J2c StMliing Corpn., (1916) 1 Ch. 472. And accordingly, where some 
of the debenture stock was only partly paid, it was held that all the stockholders 
were entitled to a rateable distribution of tho funds available. 

If for stamp duty reasons it is desired to make the security unlimited (ae^ 
Suffix (Baron) v. Inlayid Berenue Commrs.j (1908) I K. B. 865; and smpra, 
p. 235), say, “ thirdly, in or towards the repayment of all further moneys, if 
any, advanced by the [stockholders] {dthmturf holders] to the company on 
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IhL' si curitv hereof, through the medium of the trustees; and fourthly, shall Poym gj 
psv,” &.('■ 

As to appropriating payments to principal, where there is a deficiency, to 
aioid payntent of income tax, see /imith v. Law Guarantee Soc., (1904) 

;; ch. riRO. 

to tire effect of a subsequent surplus being realised where the order 
|iro\ided for payment of principal only, see Calgary and Medicine Hat, etc. Co., 

(I91IK) 2 Ch. 652, C. A. 

As to the desirability of providing clearly for the trustees’ remuneration, 
see Acdcs, Ltd., Hodgson v. Aceks, W. N. (1902) 164; 61 W. K. 57; Piccadilly 
Hull I, (1911) 2 Ch. .0.S4; and supra, pp. 87, 88. 


1.0. Provided always, that, if the amount ol' the money.s at any time tower u> 
:ipjiortionah)e under the last preceding clau.se hof shall be le.s.s than 
[III p.c. on the stock] (101. per debenture), the tree.s may at their .sufficient to 
iliscretion invest such moneys u]»on some or one of the investments 
liiiltr authoiized, with power from time to time at the like discretion 
111 vary such investments, and such investments with the resulting 
nii'onip thol may he accumulated until the accumulations, together 


«ith any other funds for the time being under the control of the trees 
.iijil applicable for the purpose, shall amount to a sum sufficient to pay 
[lb |).c. upon such of the stock] (10/. per debenture upon such of the 
debentures) as shall be outstanding, and then sueb accumulation.s and 
funds shall he applied in manner afsd. 


Hi. The trees .shall give not le.ss than seven days’ notice in the Motioeot 
nmmer provided for in clause 42 hof, of the day and (jlace fixed apportion- 
hd any payment to the [stockholders] {debenture holders) under 
I'l.uise 14 or 15 hof, and after the day so fixed the holder of [the. 

I'tin'k] [each outstanding debenture) shall be entld to interest on the 
balance only (if any) of the principal moneys due to such [stock] 

(dchcnlure) holder after deducting the amount (if any) payable in 
ri'ijieet thof on the day so fixed. 

1". The receipt of each [stockholder] {debenture holder) for the Ki-cciptoi 

I'liufipal moneys and interest payable by the trees to him in resjicct 

111 [such stock] {his debenture) shall be a good discharge to the trees. 

lb. Upon any payment under clause 14 or 15 hof to the [.stock- ii,,j,)r.siimcnt 

h biers] {debenture holders) on account of the principal moneys or interest 
U ] 1 . r ^ ^ III t'lrtihcates 

secured the [stock certificates] {ddm-tures) must be produced ^pun part 

1" the trees, who shall cause a memdum of the amount and date ol P'l.vinent. 

ii'iyment to be indorsed thereon, but the trees may in any j)articular 

dispense with the production and indorsement of a [.stock 

C'rTificate] {debenture) upon such indemnity being given as they .shall 

d'‘t'iu sufficient. 


fibs is a most reasonable and proper clause, and the Court has frequently 
J'Proved of it, but, strange to say, the London Stock Exchange authorities 
“bject to it. 
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'i9. At any time before the security hby constituted becomes 
enforceable the trees may, upon the applicon and at the expense of 
the coy [if London Stock Exchange quotation wanted, say, but only 
if and so far as in their opinion the interests of the [stockholders! 
(ddmture holders) shall not be prejudiced thereby], do or concur in 
doing all or any of the things following, in respect of the specifically 
mortgaged premises, that is to say — 

(1) May sell or collect all or any of the specifically mortgaged 

premises, with full power to make any such sale for a lump 
sum, or for a sum payable by instalments, or for a sum on 
account and a mortgage or security for the balance, or for 
a rent charge, and to give any option to purchase. 

(2) May let on lease any pt of the specifically mortgaged premises 

on such terms as may seem expedient. 

(3) May acquire a new lease of any leasehold hereditaments for the 

time being forming pt of the specifically mortgaged premises 
for such term not being less than the then residue of the 
then existing term therein, and at such rent and subject to 
such Covenants and conditions as may seem expedient, and 
for that purpose, if thought fit, surrender the then existing 
lease of such hereditaments and the then existing term 
therein. 

(4) May exchange any pt or pts of the specifically mortgaged 

premises for any other ppty suitable for the purposes of 
the coy, and upon such terms as may .seem expedient, and 
, either with or without payment or reception of money for 
equalit}- of exchange. 

(5) May permit any transfer or removal of the licences attached 

to any of the specifically mortgaged premises to any other 
of the specifically mortgaged premises, and may allow the 
lapse or surrender of any licences. 

(6) May set out, appropriate, grant or dedicate land forming pt 

of the specifically mortgaged premises for the purposes 
of roads, ways, canals, watercourses, gardens, places of 
amusement, places of recreation, sites for chapels, schoots, 
churches, and other purposes, public or private, which may 
seem expedient. * 

(7) May assent to the modification of any contracts or arrangements 

which may be subsisting in respect of any of the specifically 
mortgaged premises, and in particular the terms of any 
leases or covenants. 
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(8) May, with moneys forming pt of the specifically mortgaged form 81. 

premises, purchase or otherwise acquire any freehold or 
leasehold ppty with or without goodwill, licences, fixtures, 
and trade-marks, which may seem suitable for the purposes 
of the coy, and may pay off or acquire any mortgage or 
charge on the specifically mortgaged premises ranking in 
priority to the security hby constituted. 

(9) May exercise all or any of the powers or rights incident to 

the ownership of all or any of the specifically mortgaged 
premises, and in particular as regards .shares the voting 
rights, and as regards securities the right to enforces the 
same by foreclosure, sale or otherwise. 

(10) May place any of the specifically mortgaged premises in the 

names or under the control of any nominees of the trees or 
of the coy where the same seems expedient with a view to 
realisation or otherwise. 

(lij May release in favour of the coy or its nominees any pt of 
the specifically mortgaged premises upon the coy mortgaging 
or charging to or in favour of the trees by way of legal 
mortgage or legal charge as part of the specifically mortgaged 
premises any freehold or leasehold ppty (whether forming 
pt of the general assets or not) which the trees shall be 
satisfied is at least equal in value to the ppty to be released 
and is suitable for the purposes of the coy. 

8ee note to clause 41, p. 342, infra. 

Omit the above if clause 41 is inserted. 

(12) May make any sale, lease, or other dealing under this clause 

in conson, or pt conson, that the purchaser, lessee, or other 
party shall be bound for a term or otherwise to buy from 
the coy or its nominees all or any of the liquor required 
for the purposes of the premises so dealt with. 

(13) May release any of the specifically mortgaged premises which, 

in the opinion of the trees, are unprofitable or a source ot 
loss or danger to the co}'. 

(14) May settle, or refer to arbitration, all accounts, questions, 

and claims in relation to any of the specifically mortgaged 
premises, 

(15) May execute and do all such agreemts, assurances, instruments, 

and things, and prosecute, defend, or abandon all such 
proceedings in relation to any of the specifically mortgaged 
premises as may seem expedient. 
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(16) May apply any net capital moneys arising from any sale, 

lease or other dealing with the specifically mortgaged 
premises under this clause in developing, impro^^ng, or 
preserving any of the specifically mortgaged premises, or 
in erecting or constructing any buildings or works. 

(17) May repay to the coy (by way of recoupment to the general 

assets) any sums which the coy may from time to time 
out of the general assets have expended upon any purpose 
specified in para. 16 of this clause. 

Ill the absence of such a clause there is a difficulty in thus recouping the 
company. Sec Tucker'a Sellkd KMes, (1895) 2 Ch. 468. 

(18) May sanction and confirm anything done or suffered by the 

coy. 

(19) Generally may act in relation to the specifically mortgaged 

prcmi.ses in .such manner and on such terms as they may 
deem expedient in the intcre.st of the [stockholders] 
{debenture holders). 

The unsuitable paiapraphs of the above clause should be omitted. 

20. All c.apital moneys arising under the la.st preceding clause, 
and all assets acquired pursuant to that clause, shall become part of 
the specifically mortgaged premises, and shall be vested in the trees 
accordingly. 

21. Subject a.H afsd, the trees shall invest the net capital moneys 
referred to in the last preceding clause hof upon some or one of 
the investments linftr authorized, with j)ower from time to time at- 
their discretion to vary .such inve.stments, and with power from 
time to time at their discretion to resort to any such investments for 
Jiny of the purposes for which such proceed.s are under clause 19 hof 
authorized to be expended; and .subject as afsd, the trees shall stand 
]josBe.s.sed of the sd investment.s upon trust, until the primary trust 
lor conversion shall arise, to pay the income thof and any net moneys 
in the nature of income arising under .such clause to the coy or its 
as.signs, and after the primary trust for conversion shall have arisen, 
shall hold the sd investments and the income thof resply, and net 
moneys in the nature of income, upon and for the trusts and 
jturposes hnbefore expressed concerning the moneys to arise from 
any sale, calling in, collection, and conversion under the primary 
trust tor conversion; Provided always, that in default of such trust 
tor conversion arising, and after payment and satisfaction of all 
moneys intended to be secured by these presents, the sd investments’ 
and the income thof and net moneys la.st afsd shall be held in trust 
for the coy or its assigns. 
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Where it is desired to extend the leasing powers of the company beyond those 
•conferred by the Law of Property Act, the following clause may be added ; 

21a. The coy may during the continuance of this security and at any time 
and from time to time before the same becomes enforceable, exercise over or 
in relatioi) to any oi the specifically mortgaged premises, without the consent 
or concutTence of the treia, any of the powers of leasing and ancillary powers 
contained in or given by S('et. 9y of the I^aw of ProfsTty Act, 1925. to a mortgagor 
in |>osseHsion. 

Subject to the variations following: that is to .sav, 

(s) Any lease may be granted in consideration or jiart consideration of a 
premium, but so that such prenrium shall forthwith be paid over to 
the trustees as part of the specilically mortgaged premises. 

(h) Any ioaso may be granted in consideration or ]jart consideration that 
the lessee shall be bound either for a term oi' otherwise to buy from 
the eompany or its nominees all or any of the Iwjuor required for the 
puiposca of the domi.sed premisr's. 

d'ht following is alternative to clause (a) above: — 

(a) Any lease may be granted in eonsideration or part consideration of a 
premium payable in a lump sum or by instalments or otherwise, 
l)ut all such premiums and all instalments from time to time paid 
in respect thereof shall in due course be paid over to the trustees 
as part of the specifically mortgaged premises; that is to say, in 

the month of and month of in each year the ctim])any shall 

furnish to the trustees a written and dnly vouched aeeounl stinwing 
tlie amount of all sums received by the eompany in respect of 
premiums or instalments on premiums during the six months ending 
on the last day of the preoeiling March or September, as the ease 
may be, and shall at the same time pay over to the trustees the 
full amount of the sums so received. 

22. After the trees shall have made such entry or taken possession 
as af.sd, and until the whole of the mortgaoed j)renii.ses shall be sold, 
called in, collected, and converted under the primary tru.st for 
conversion, the trees may, if they shall think fit, but not otherwi.se, 
carry on the business of the coy in and with the mortgaged premises, 
or any of them, and may manage and conduct the same a.s they shall, 
in their discretion, think fit, and for the pur]) 0 .ses of the sd business 
niay employ .such agents, managers, receivers, accountants, servants, 
and workmen upon such term.s as to remuneration and otherwise as 
they think proper, and may renew .such of the jilant, m,aehinery, 
and effects of the coy as shall be worn out or lost or otherwise 
become unserviceable, and may for the purposes afsd raise money on 
the mortgaged premises in priority to the [stock] {debentures), and at 
such rate of interest and on such terms as the trees think fit, and 
generally may do or cause to be done all such acts and things, and may 
enter into such arrangements respecting the sd premises, or the 
working of the same or any pt thof, as they could do if they were 


Form 81. 


Power for 
trustees after 
entry, Ac. to 
carry on 
husineas, 



330 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XL. 


Form 81. 

and exercise 
powers under 
clause 19. 


How returns 
under last 
clause to be 
applied. 


Investment 

clause. 


Receiver. 


absolutely entld thto, and without being responsible for any loss or 
damage which may be occasioned thereby. And may also, at their 
discretion, without the concurrence or request of the coy, exercise 
all or any of the powers and discretions vested in them by clause 19 
hof, as if the word “ specifically ” were omitted throughout that 
clause. 

23. The trees shall, out of the rents and profits and income ol the 
mortgaged premises and the moneys to he made by them in carrying 
on the sd business, pay and discharge the expenses incurred in and 
about carrying on and management of the sd business, or in the 
exercise of any of the powers under the last preceding clause hof or 
otherwise in respect of the premises, and all outgoings which they 
shall think fit to pay, and shall pay and apply the residue of the sd 
rents, profits, income and moneys in the same manner as is hnbefore 
provided with respect to the moneys to arise under the primary trust 
for conversion. 

24. Any moneys which, under the tru.sts herein contained, ought to 
be invested may be invested, in the names or under the legal control 
of the trees, in any of the public stocks or funds or Government 
securities of the United Kingdom, or in the stock of the Bank of 
England, or in any other stocks, funds, or securities by law authorized 
for the investment of trust moneys, or may be placed on deposit in 
the names of the trees in such bank or banks as they may think fit. 

25. The trees, at any time after the security hby constituted 
becomes enforceable, may, by writing, appoint a receiver of the 
mortgaged premises, or any pt thof, and remove any receiver so 
appointed, and appoint another in his stead, and the following 
provisions shall have effect: — 

(a) Such appointment may be made either before or after the trees 

shall have entered into or taken possession of the mortgaged 
premiseiS, or any pt thof. 

(b) Such receiver may be invested by the trees pursuant to clause 45 

hof, with such powers and discretions as the trees may think 
expedient. 

(c) Unless otherwise directed by the trees, such receiver may 

exercise all the powers and authorities vested in the trees by 
clause 22 hof. 

(d) Such receiver shall, in the exercise of his powers, authorities 

and discretions, conform to the regulations and directions, 
from time to time made and given by the trees. 

(e) The trees may, from time to time, fix the remuneration of such 

receiver, and direct payment thof out of the mortgaged 
premises. 
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(f) The trees may, from time to time, and at any time, requite any 

such receiver to give security for the due performance of his 
duties as receiver, and may fix the nature and the amount 
of the security to be so given, but the trees shall not be bound 
in any case to require any such security. 

(g) Save so far as otherwise directed by the trees, all moneys from 

time to time received by such receiver shall be pd over to the 
trees to be held by them on the trusts declared by clause 23 
hof and concerning the moneys to arise under clause 22 hof. 

(h) The trees may pay over to such receiver any moneys constitutiug 

pt of the mortgaged premises, to the intent that the same 
may be applied for the purposes hof by such receiver, and the 
trees may from time to time determine what funds the 
receiver shall be at liberty to keep in hand with a view to 
the performance of his duties as such receiver. 

(i) The receiver shall be the agent of the coy, and the coy shall be 

solely resjmngible for hi.s acts and defaults, and for Ins 
remuneration. 

(i) Subject as afsd, the provisions of .sects. lOJ, subsects. (1) and (2), 
104, 106, 107, and sect. lOi), sub-sects. (3), (4), (6), (7) 
and (S) (i), (ii) and (iii), of the Law of Property Aet, 1925, 
and the powers thereby conferred on a mortgagee or receiver 
.shall apply to such receiver. 

It ia important that it should be made quite clear whether a receiver an 
appointed is to be the agent of the company or of the trustees. In several easea 
(Vtmhos, Ltd., (1900) 1 Ch. 470; Mobinson PrintiTig Co. v. Chic, Lid., (1905) 
2 Ch. 123; and Deyes v. Wood, (1911) 1 K. B. 806) the Court held that the 
receiver was the agent of the debenture holders and not of the company, though 
in the last cited case the provisions of the conditon wore to take effect “ as 
and hy way of variation and extension of the provisions of sects. 19 and 24 cl 
the Act ” (Conveyancing Act, 1881). 

[25o. In addition to the powers hnbefore given the trees may enter 
into possession of and hold or appoint a receiver to take possession 
of any pt of the mortgaged premises which may at any time appear 
to them [in danger of being taken under any process of law by any 
creditor of the coy or otherwise] in jeopardy, and where a receiver i.s 
appointed under this clause the provisions of the last preceding clause 
shall apply mvlatis mutandis, and the trees may at any time give up 
possession or withdraw the receivership.] 

[26. The trees may raise and borrow money on the security of the 
specifically mortgaged premises, or any pt thof, for the purpose, but 
for the purpose only, of paying off or discharging any mortgage or 
charge for the time being charged on the specifically mortgaged 
premises or any pt thof in priority to these presents, or for the purpose 
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incurred by the trees in relation to these presents. And the trees 
may raise and borrow such moneys as afsd at such rate of interest, 
and generally on such terms and conditions, as the trees shall think 
fit, and may secure the repayment of the moneys so raised or borrowed, 
with interest for the same, by mortgaging or otherwise charging the 
specifically mortgaged premises, or any pt thof, in such manner and 
form as the trees shall think fit. The trees may also concur in the 
tran.sfer of any mortgage or charge for the time being charged on the 
specifically mortgaged premi.ses, or any pt thof, in priority to these 
presents, and may redeem or concur in redeeming the specifically 
mortgaged premises, or any pt thof, from any such mortgage or charge, 
and for the purposes afsd may execute and do all such assurances 
and things as they shall think tit.| 

The above clause will only be inserted in cases where the circuiustances 
refjuire it. 

Covenants by 27. The coy hby covenants with the pre.sent trees that the coy will 
company; at all times during the continuance of this security — 

(1) Carry on and conduct the business of the coy in a proper and 
efficient manner; and 

(2) Keep jjropcr books of account and therein make true and perfect 
entries of all dealings and transactions of and in relation to 
the sd bu.siness, and keep the sd books of account, and all 
other documents relating to the affairs of the coy, at its 
regi.stered office, or other 2 )lace or places where the sd books 
of account and documents of a similar nature have heretofore 
been kept, and procure that the same shall at all reasonable 
times be open for the iusjicction of the trees, and such person 
a.s they shall from time to time in writing for that purpose 
aj)])oiiit ; and 

(3) Give to the trees, or to such person afsd, such information as 
they or any of them shall require as to all matters relating 
to the sd business, or any after-acquired ppty of the coy, or 
otherwise relating to the affairs thof; and 

t4) Not pull down or remove any dwelling-houses [storehouses, 
stations, engine-houses], buildings, erections [furnaces, forges, 
foundries, gin.s, railways, tramways, or wharves], being pt 
of the specifically mortgaged premises, or the [fixed engines, 
steam engines], plant, machinery, fixtures and fittings 
annexed to the same resply, or any of them, without the 
previous consent in writing of the trees, except in any case 
where such pulling down or removal shall in the opinion ot 
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the coy be rendered necessary by reason of any of such 
premises being worn out or injured, and in such case will 
replace the premises so worn out or injured by others of a 
similar nat ure, and of at least equal value, and when necessary 
renew and replace all moveable engines, plant, machinery, 
tools, implements, utensils, and other effects of a like nature, 
now used or hereafter to be used for the purpose of or in 
connection with the bu.sines.s of the coy when and as the. 
same shall be worn out or destroyed ; and 

As to tile implied power to remove, before entry by the mortgagee, fixtures 
hired by mortgagor and attached after the mortgage, see Cumberland Union 
Banking Co. v. Maryport. d-c. Steel Co., (1892) 1 Ch. 415; and Gouijh v. 
Wood, (1894) 1 Q. B. 713: and as to loss of that power bj- mortgagee’s entry, 
see Meynotda v. Ashby <t- Sons, (1904) A. C. 466; and Hobson v. Gorringe, 
(1897) 1 Oh. 182. 


(5) Keep all hereditaments forming pt of the specifically mortgaged 

premises, and all plant, machinery, works, fixtures, fittings, 
implements, utensils, and other effects in or upon the same 
resply, and used for the purposes of or in connection with 
the sd business and every pt thof, in a good state of repair 
and in perfect working order and condition; and 

(6) Permit the trees, and such persons as they shall from time to 

time in writing for that purpose appoint, to enter into and 
upon the same hereditaments resply to view the state and 
condition thof, and of all plant, machinery, works, fixtures, 
fitting.s, implements, utensils, and other effects in or upon 
the same resply, and used for the jmrpose of or in connection 
with the sd business; and 

(7) Insure and keep insured such of the specifically mortgaged 

premises as are of an insurable nature against loss or damage 
by fire to the extent of three-fourths of their full \aliie in 
such office or with such underwriters as the trees shall for 
that purpose appoint, and duly pay the premiums and other 
sums of money payable for that pur))osc, and immediately 
after every such payment deliver (if required) to the trees’ 
the receipt for the same, and apply all moneys to be received 
by virtue of any such policy in making good an}' loss or 
damage which may so arise to the same premises or any ol 
them. And if default shall be made in keeping the same 
premises in a good state of repair and in [lerfert v\orking 
order and condition, and so insured as afsd, or in delivering 
any such receipt as afsd, the tree.s may repair the same 
premises or such of them as shall in their or his opinion require 
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Fttrm 81 . reparation, and may insure and keep insured the same 

~ premises, or such of them as they may deem fit; and the coy 

will, on demand, repay to the trees every sum of money 
expended for the above purposes, or any of them, by them, 
with interest at the rate of 5 p.c.p.a. from the time of the 
same resply having been expended, and until such payment 
the same shall be a charge upon the mortgaged premises in 
priority to the stock. 

See sect. 101 of the Law of Property Act, 1925, and sect. 19 of the Trustee 
Act, 1925, supra, p. 99. 

Suppose the company voluntarily insures part of the specifically mortgaged 
premises against fire and pays the premium and recovers the amount, are the 
trustees before the security is enforceable entitled to the amount as part of the 
specifically mortgaged premises ? It would seem not, for the company is not a 
trustee for them of the equity of redemption {Hopkinson v. Roll, 9 H. L. C. 
.514, 534), but the proceeds are caught by the floating charge. Compare 
Warwicksr v. BretlnaJl, 23 Ch. D. 188; Reymour v. Pernori, 16 Jur. 189; and 
daussen v. Whatman (1905), 93 L. T. 101. 

Such a covenant does not malce the deed a “ security without- limit ” for tlie 
purposes of stamp duty. Suffuld {Barmi) v. Inland Rmnue Conmrs., (1908) 

I K. B. 865. 

A eovenant to " produce ” a receipt docs not mean “ deliver up."’ Ex parte 
Ificlens, (189K) 1 Q. B. .543. 

Sometimes provision is made for insuring licences thus: — 

[(8) Insure and keep insured against loss or forfeiture the licences 
attached to the specifically mortgaged premises in their full 
value and duly pay the premiums and other sums of money 
payable for that purpo.se and immediately after each such 
payment deliver (if required) to the trees the receipt for 
the same and pay over to the trees all moneys to be received 
by virtue of any policy effected pursuant to this covenant 
to the intent that the same may become pt of the specifically 
mortgaged premises and if default shall be made in insuring 
or keeping insured the sd licences or in delivering any 
such receipt if required as afsd the trees may insure and 
keep insured the sd licences and the coy will on demand 
repay to the trees every sum of money expended for this 
purpose with interest at the rate of 51. p.c.p.a. from the 
time of the same resply having been expended and until 
such payment the same shall be a charge upon the mortgaged 
premises.] 

By the Licensing (Consolidation) Act, 1910, power to refuse to renew a licence 
on grounds other than misconduct, &c., is vested in the licensing authority 
therein defined, but is only exercisable on payment of compensation. And by 
sect. 2, where there is such a refusal to renew, “ a sum equal to the difference 
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between the value of the licensed premises (calculated as if the licence was subject g a 

to the same conditions of renewal as were applicable immediately before the passing — 1 

of this Act [15th August, 1904], and including in that value the amount of any 
depreciation of trade fixtures arising by reason of the refusal to renew the licence) 
and the value which those premises would bear if they were not licensed premises 
shall he paid as compensation to the persons interested in the licensed promises.” 

And the amount is to “ be divided amongst the persons interested in the 
licensed premises including the holders of the liccncc.s in .such shares as may be 
determined by quarter sessions.” Where quarter sessions so determines this 
determination settles the matter, hut where the company in resjavt of part of 
the specifically mortgaged premises claims and receives compensation, the 
trustees not having proved any separate claim, the compensation moneys 
generally fall to the trustees as part of the six-cifically mortgaged premises. See 
Law Guarantee Sor. v. Mitcham and Oluam Bremry Co., (1906) 2 Ch. 98; 

Xoakrs v. Noakes, (1!)07) 1 Ch. 64; Tiau'xon v. Brainrs' Tadcanter Breweries, 

(1907) 2 Ch. .859; Liverpool Corpn. v. Walker, (1906) 2 K. B. 3,8; Bent's 
Brewery Co. v. Dykes, 100 L. T. 476. A.s to the facts to be considered in 
assessing the compensation, see Lassells tk Sharman, T2 J. P. .823; and Rex v. 

She/m, (1910) 2 K. }1. 418. As to the. lessees deductions for ” unexpired 
term,” see London County Council v. Walney. Cornhe, Reid d- Co., (1909) 

1 K. B. 637; Llangattock v. Walney, Combe, Reid d' Co., (1910) A. C. .894; 

WrsiUr V. Xorth Eastern Breweries, 26 T. L. K. 129: ami Knight v. City of 
London Brewery Co., (1912) 1 K. B. 10. As to investment of the eoiiqtensation 
fund, see Bent’s Brewery v. Dykes, 100 ],. T. 476; Bentley's Yorkshire 
Bnwery, (1909) 2 Ch. 609. Accordingly it is now not uncommon to malcc 
provi.sjon as above. 

1(9) Pay over to the trees as pt of the specifically mortgaged 
premises all compensation moneys received under the 
Licensing (Consolidation) Act, 1910, in respect of any of the 
specifically mortgaged premises less such proportion thof 
(if any) a.s the trees may think it proper tiiat the coy should 
retain for loss of prospective profit.] 

Sometimes a covenant not to endanger licences is in.serteil. 

Sometimes a covenant as follows is inserted; — 

[(10) At the expiration of the year and of each succeeding 

year furnish to the trees a report by some competent exjiert 
approved by the trees stating whether in his ojhnion there 
has been any and what depreciation during the past year 
in the lea.seholds forming pt of the .specifically mortgaged 
premi.ses occasioned by the wearing out of the lease.s or any 
of them, and shall forthwith pay over to the trees a sum 
equal to the amount of the depreciation so certified aud 
the sum so pd shall become pt of the specifically mortgaged 
premises and be dealt with accordingly.] 

28. No purchaser, mortgagor, mortgagee, or other person or coy 
dealing with the trees, or any receiver appointed by them, or with 
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their attorneys or agents shall be concerned to inquire whether the 
power exercised, or purported to be exercised, has become exercisable, 
or whether any money remains due on the security of these presents, 
or as to the necessity or expediency of the stipulations and 
conditions subject to which any sale shall have been made, or 
otherwise as to the propriety or regularity of any sale, calling in, 
collection or conversion, or to see to the applicon of any money pd 
to the trees or such receiver, and in the al)senco of mala fides on the 
pt of such purchaser, mortgagor, mortgagee, or other person or coy, 
such dealing shall be deemed, so far as regards the safety and 
protection of such purchaser, mortgagor, mortgagee, person or coy, 
to be within the powers hby conferred, and to be valid and effectual 
accordingly, and the remedy of the coy and its assigns in respect of 
any impropriety or irregularity whatsoever in the execution of such 
trusts shall be in damages only. 

Such a proviso does not protect a purchaser who knows of an irregularity which 
cannot have been waived (Hdwyn v. (SarjU. 38 Ch. D. 273); aecus, if he 
is ignorant of the irregulanty (Dicker v. Angerite.in, 3 Ch. D. 600); as to 
waiver by company, see Re Thompson and Holt, 44 Ch. D. 492. As to the 
right to ask whether proper notice has been given, see Life Interest, dec. Go. 
V. Hand-in- Hand, dec. Soc., (1898) 2 Ch. 230. 

29. After the security hby constituted has become enforceable 
the coy shall from time to time, and at all times, execute and do all 
such assurances and things as the trees may reasonably require 
for facilitating the realisation of the mortgaged premises, and for 
exercising all the powers, authorities and discretions hby conferred 
on the trees, and in particular the coy — 

(a) Shall execute all transfers, conveyances, assignments, and 

assurances of the mortgaged premises, whether to the trees 
or to their nominees. 

(b) Shall perform or cause to be performed all acts and things 

requisite or desirable according to the law of the country 
in which the mortgaged premises are situate for the purpose 
of giving effect to the exercise of any of the sd power.s, 
authorities and discretions. 

(c) Shall give all notices and orders and directions which the trees 

may think expedient. 

For the purposes of this clause a certificate in writing, signed 
by the trees for the time being [or the majority of them as the case 
may he], to the effect that any particular assurance or thing required 
by them is rea.sonably required by them, shall be conclusive evidence 
of the fact. 
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30. The coy hby irrevocably appointe the trees to be the attorneys Form 31 
of the coy, and in the nance and on behalf of the coy to execute and " 

do any assurances and things which the coy ought to execute and 
do under the covenants herein contained, and generally to use the 
name of the coy in the exercise of all or any of the powers hby 
conferred on the trees or any receiver appointed by them. 

There is no objertion to appointing the covenantee attorney. Furntvall v. 

Hudson, (1893) 1 Ch. 33, C. 

31 . The trees shall not, nor shall any receiver as afsd by reason Protection of 

of the tree.s, or .such receiver entering into possession of the 

i 1 ^ .1 r 1 ,• I , receivers, 

mortgaged premisea, or any pt thof, bo liable to account as mortgagees 

in possession, or for anything except actual recci])ts, or be liable for 

any loss upon realisation, or for any default or omission for which 

a mortgagee in possession might lie liable. 

[32. During the continuance of this security the roy shall allow Accounts »nd 
the trees, or their nominee, at all times to have full access to all 
books, accounts, and documents of the coy, and shall furnish to the 
trees or their uominec a cojiy of every balance sheet, trade account, 
and profit and loss account prepared hy the coy within ten days after 
its jireparation, or such other information (if any) with reference to 
the affairs and business of the coy as the trees shall from time to 
time require, and .such trees shall lie entld, if they think fit, from 
time to time to nominate an accountant or agent to examine the 
books, accounts, documents and ppty of the coy, or any pt thof, and 
to investigate the affairs thof, and the coy shall allow any such 
accountant or agent to make, such examination and investigation, 
and shall furnish him with all such information as he may require, 
and shall pay all the costs, charges and expenses of and incident to 
such examination and investigation.] 

A clause as above is not unconiruonly inserted, but in most cases paragraph (3) 
of clause 27 is considered sufficient. 

It was formerly not unusual to insert an attornment clause, hut it may he 
that the attornment renders the mortgagee liable for wilful default in respect 
of the rent. Ex parte Punnelt, 16 Ch. D. 226; Stockton Iron Co., 10 Ch. J). 

335; Ex parte Jackson, U Ch. D, 725; see contra. Stanley v. Grundy, 22 
Ch. D. 478. 


33. The trees shall not by reason of their fiduciary position be in Fmanecal 
anywise precluded from making any contracts or entering into any 
transactions with the coy in the ordinary course of the trees business, 
and without prejudice to the generality of these provisions 
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expressly declared that such contracts and transactions include any 
contract or transaction in relation to the placing of the stock, shares, 
debenture stock, debentures, or other securities of the coy. 

Where the trustee is a trust and finance company, a clause as above may be 
desirable. 


34. The trees may at any time after the security hby constituted 
becomes enforceable, apply to the Ct for an order that the trusts 
hof be carried into execution under the direction of the Ct, and for 
the appointment of a receiver or receiver and manager of the morl gaged 
premises, or any of them, and for any other order in relation to 
the administration of the trusts hof as they shall deem expedient, 
and they may assent to or approve of any applicon to the Ct made 
at the instance of any of the [stockholders] {debenture holders), 
and shall be indemnified by the coy against all the costs and expenses 
incurred by and in relation to any such applicon or proceedings. 

This clause, though commonly inserted, appears only to express what would 
otherwise be implied, viz., the right to resort to the Court on proper occasions 
for guidance, It may, however, preclude captious objections to the trustees’ 
conduct. 


35. The coy shall in each and every year during the continuance of 
this security, pay to each of the trees for the time being of these 
presents [as and by way of remuneration for his services as tree] the 

sum of 1. by equal half-yearly payments, on the day of 

and the day of in each such year, in addition to all 

travelling and other costs, charges and expenses which he may incur 
in relation to the execution of the trusts hby in him reposed, and the 

first of such half-yearly payments shall be made on the day 

of next; [and the sd salary shall continue payable until the 

trusts hof shall be finally wound up, and whether or not a receiver 
or receiver and manager shall have been appointed or the trusts of 
this indenture shall be in course of administration by or under the 
direction of the Ct]. 

As to omitting the words within the first pair of brackets, see supra, p. 88. 

The trustees, being in a fiduciary position, cannot take any salary or 
remuneration from the company without express authority, supra, p. 87. 

Sometimes it is provided that the said yearly sum of 1. should bo 

increased to 1. as from the time when the security hereby constituted becomes 

enforceable until the trusts hereof shall have been fully executed; and that 
the appointment of a receiver shall not afi'ect or prejudice the trustees’ right to 
remuneration as aforesaid. 
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36. By way of supplement to the Tree Act, 1925, it is expressly 
declared as follows (that is to say) : — 

(1) That the trees may, in relation to these presents, act on the 

opinion or advice of any lawyer, valuer, surveyor, broker, 
auctioneer, or other expert, [whether] obtained by the trees 
[or by the coy or otherwise], and shall not be responsible 
for any loss occasioned by so acting. 

(2) That any such advice or opinion may be sent or obtained by 

letter, telegram, cablegram [or telephonic mes.sage], and that 
the trees shall not be liable for acting on any advice or 
information purporting to be conveyed by any such letter, 
telegram, or cablegram [or telephonic message], although the 
same shall contain some error, or shall not be authentic. 

(3) That the trees shall be at liberty to accept a certificate, signed 

by the chairman of the coy and any two directors of the 
coy to the effect that any particular dealing or transaction, 
or step or thing, is, in the opinion of the persons so certifying, 
expedient, as sufficient evidence that it is expedient, and 
the trees shall be in nowise bound to call for further evidence, 
or for any certificate, or be resjionsible for any loss that 
may be occasioned thereon. 

(4) That the trees shall not be responsible for the consequences 

of any mistake or oversight, or error of judgment or 
forgetfulness, or want of prudence on the pt of the trees or 
any attorney, receiver, agent, or other person appointed by 
them hereunder. 

(5) That the trees shall not he responsible for any misconduct 

on the pt of any attorney, receiver, agent, or other person 
appointed by them hereunder, or hound to supervdse the 
proceedings of any such appointee. 

As to the necessity for such provision, see National Trustees Co, v. General 
Finance Co., 21 T. L. R. 522. 

Where quotation on London Stock Exchange is required, insert the following 
paragraph (4) in the place of paragraphs (4) and (5) above, and omit all words 
m square brackets in this form : — 

(4:) That no tree hof shall be liable for anything whatever, except 
a breach of trust knowingly and intentionally committed 
by him. 

(6) That the trees shall not be bound to give notice to any 

person or persons of the execution hof, [or to see to the 
performance or observance of any of the obligations hby 
imposed on the coy], or in any way to interfere with the 
conduct of the coy’s business, unless and until the security 
22 ( 2 ) 
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hby constituted shall have become enforceable and the trees 
shall have determined to enforce the same. 

(7) That the trees shall, as regards all the trusts, powers, authorities, 

and discretions hby vested in them, have absolute and 
uncontrolled discretion as to the exercise thof, in relation 
to the mode of and time for the exercise thof, and in the 
absence of fraud, they shall be in nowise responsible for 
any loss, coats, damages, or inconvenience that may result 
from the exercise or non-exercise thof. 

(8) That the trees are to be at liberty to place all deeds and other 

documents certifying, representing, or constituting the title 
to any of the mortgaged premises, and to any other assets 
for the time being in their hands, in any safe or receptacle 
selected by them, or with any banker or banking coy, or 
solicitor or firm believed by them to be of good repute 
[whether at home or abroad], and the trees shall not be 
re.spon.sible for any loss incurred in connection with any 
such depo.sit, and the trees may pay all sums required to 
be pd on account of or in respect of any such deposit. 

(9) That with a view to facilitate sales, leases, and other 

dealings, under clause 19 hof, the trees shall have full power 
prospectively to consent to any specified transactions 
conditionally, on the same conforming to specified conditions 
approved by the trees, and in particular any sale of ppty 
at or above a specified price, and any lease of ppty at or 
above a specified rent, and any purchase of ppty at or below 
a specified price. 

(10) That the trees shall have power to determine all questions 

and doubts arising in relation to any of the provisions hof, 
and every such determination, whether made upon a question 
actually raised or implied in the acts or proceedings of the 
trees shall be conclusive, and shall bind all persons interested 
under the,se presents. 

Under sect. 61 of the Trustee Art, 1926 (replacing the Judicial Trustees Act. 
1896, 8. 3), the Court is invested with a large discretionary power to grant relief 
to trustees for negligence or breach of trust where they have acted “ honestly 
and reasonably and ought fairly to be excused.” 

37. Any tree hof may, in the conduct of the trust business, instead 
of acting personally, employ and pay an agent, whether being a 
solicitor or other person, to transact, or concur in transacting, 
business, and to do, or concur in doing, all acts required to be done in 
the trust, and any tree, being a solor, broker, or other person engaged 
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in any profession or business, shall be entld to be pd all professional 
and other charges for business transacted and acts done by him or 
his firm in connection with the trusts hof [including acts which a tree 
not being in any profession or business could have done personally]. 

Omit words in brackets if quotation on London Stock Exchange is required. 

See now the Mortgagees’ Legal Costs Act, 18)l.i (58 & 5!) Viet. c. 25). But 
this Act does not appear to touch a solicitor who is trustee of the mortgage. 
He may, how'ever, be entitled to charge profit costs where he is acting in litigation 
on behalf of himself and his co-trustees. Re Corscllis, 34 Ch. D. 675; and sec 
Ann I’r., Solicitors. 

The clause used to contain the words “ including the receipt and payment of 
money ” after the words “ to be done in the trust” so as to meet Re Bellmay, 
24 ('ll. IJ. 387, and Re FloweT^ 27 Ch. i). 5112; but the matter is now covered 
by sect. 23 of the Trustee- Act, 192.5, supra, p. 102. 

As to the operation of somewhat similar clauses, see R< Fish, (1893) 2 Ch. 413; 
Cliiiksmi V. Robinson, (1900) 2 Ch. 722, and article in 47 S. ,1. 25. 

5v8. Without prejudice to the right to indemnity by law given to 
tree.s, the trees, and every receiver, attorney, manager, agent or other 
])er,-(.in appointed by the trees hereunder, shall lie entld to be indemnified 
out of the mortgaged premises in respect of all liabilities and exjieuses 
incurred by them in the execution, or purported execution, of the 
trusts hoi', or of any powers, authorities, or discretions vested in them 
pursuant to those presents [including liabilities and expenses consequent 
on any mistake, oversight, error of judgment, forgetl'uliiess, or want 
of prudence on the pt of the trees or any such appointee], and against 
all actions, proceed ing.s, co.sts, claims and deiiiaud.s in respect of any 
matter or thing done or omitted in anywise relating to the premises, 
and the trees may retain and pay out of any moneys in tlieir hands 
arising from the trusts of these presents all sums ncces.sary to effect 
such indemnity. 

Omit words in brackets if quotation on London Stock Exchange is desired. 

As to indemnity, see supra, p. 84. 


3y. The coy shall, on demand by the trees, or any receiver, attorney, 
manager, agent, or other person appointed by the trees pursuant hto 
out of the general assets, pay every sum of money which shall from 
time to time be payable to any such penson under any provision 
herein contained, together with interest at the rate of 5 p.c.p.a. as 
Irom the date when the same shall have been advanced or jid or 
become payable or due; and as regards liabilities the coy will on 
demand pay and satisfy or obtain the release of such persons from 
such liabilities and if any sum or sums payable under this clause shall 
be pd by the trees out of the specifically mortgaged premises, the 
coy shall forthwith on demand recoup the same to the specifically 
mortgaged premises. 
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[40. The trees may, if they think fit, make any arrangement, whether 
with the coy or with any other person, for ensuring the applicou of 
the issue price of the stock or any pt thof to the payment off of any 
sums which it shall be necessary or expedient to pay in order to 
facilitate the performance by the coy of any of its obligations under 

clause hof, and the trees may from time to time assent to any 

modification or alteration of any such arrangements, or to the 
abrogation thof, wholly or in pt, and may waive compliance with such 
arrangements or any pt thof, and may release or suspend any of the 
terms thof.] 

Such a clause is sometimes lequircd, e.g., where l''orm ‘Jil is used. 


41. The coy shall be at liberty at any time or times during the 
continuance of this security, with the permission of the trees, to 
withdraw any of the specifically mortgaged premises from such of the 
trusts hof as exclusividy relate to the sjieiifically mortgaged premises 
upon substituting other ppty, whether of the same or a different 
tenure or kind, but of a value eqnal to or greater than the value of 
the ppty propo.sed to be withdrawn; but before the trees permit the 
coy to withdraw any ppty under this clause, the coy must prove to 
the satisfaction of the trees that the ppty proposed to be substituted 
for the same is of a value equal to or greater than the ppty proposed 
to be withdrawn, and that such ppty is suitable for the purposes of 
the coy, and upon such proof being made must demise such ppty to 
the trees or charge the same by way of legal mortgage in favour of the 
trees or cause such ppty to be conveyed to the coy with a reservation 
of a legal term in favour of the trees in such manner as the trees shall 
direct upon the trusts hof relating to the specifically mortgaged 
premi.ses, and thereupon the trees shall be at liberty to release to the 
coy, or concur in any conveyance by the coy of the ppty proposed 
to be withdrawn, free from such of the trusts and provisions hof as 
relate to the specifically mortgaged premises, and a declaration 
in writing, signed by the trees, that the proof afsd has been 
furnished to their satisfaction shall be conclusive evidence thof m 
favour of the trees, and the following provisions shall have effect; 
that is to say : — 

(a) The trees may accept a certificate, signed by two-thirds of the 

directors of the coy, to the effect that any such ppty proposed 
to be substituted is, in their opinion, suitable for the purposes 
of the coy’s business as [sufficient] evidence of the fact. 

(b) The trees shall be at liberty to accept the fact that the coy has 

given a specified price for any such ppty proposed to be 
substituted as [sufficient] evddence that the same is worth 
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such price; but they [may] require a written report of a 
valuer believed by them to be of good repute as to such 
value, and such ppty shall not be treated as of greater value 
than the price pd by the coy for the same, plus, in the case 
of land, any expenditure by the coy in or in relation to the 
construction or repair of buildings thereon with their 
accessories or conveniences. 

(c) The trees shall be in nowise responsible for any error in any 

■such certificate or valuation, or for any loss that may be 
occasioned by acting thereon, and shall be at liberty to accept 
such title to such hereditaments as the coy shall obtain, 
provided that the trees shall be advised that the title so 
obtained is one which is a reasonably good holding titU' or 
a title not likely to be di.sturbed. 

(d) The ppty withdrawn shall, so far as the coy shall be or remain 

interested therein, be and be deemed pt of the general assets 
and be subject to the floating charge created by clause 9 hoi, 
and otherwise to the trusts and provisions herein declared 
and contained of and concerning the gencjral asset.s. 

Land should not be conveyed to the trustees m fee simple, but if conveyed 
by a vendor direct to the trustees, should be conveyed to the eoinj)aiiy with tin- 
grant or reservation of a legal term in favour of the trustees. Sec Law of Property 
Act, 1925, s. 85, and the Form 5 in Sehed. V. of the Act. 

Where quotation on the London Stock Eiehange is desired, the words in 
brackets above must be omitted, and in such case in paragraph (b) the word 
“ shall ” should be .substituted for “ may.’’ 

42. Any notice may be given by the coy or by the trees to any 
[holder of stock] {debentwe holder) by sending the .same through the 
post in a prepd letter addressed to such holder at his registered place 
of address, and any notice so given shall be deemed to have reached 
the holder on the day following that on which it is po.stcd. When 
the trees consider it expedient, any notice, instead of beiag served 
as afsd, may be given by them to the [stockholders] {debenture holders) 
or any of them by advertising the same in the Times and one other 
London daily newspaper, and a notice so advertised .shall be deemed 
to be served on the [stockholders] {debenture holders) on the du)’ 
[following that] on which it is advertised. 

The above is for use where the stock is all payable to the registered holder. 
Where there is provision for the issue of certiheates to liearer the following clau'-c 
should be substituted:— 

Any notice may be given by the coy or by the trees to any [holder 
of stock as to registered stock] {debenture holder as to registered 
debentures) by sending the same through the post in a prepd letter 
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addressed to such holder at his registered place of address, and as 
regards [stock represented by certificates to bearer] [debentures to 
bearer) by advertising the same and any notice so given shall be 
deemed to have reached the holder on the day following that on which 
it is posted or advertised, and any advertisement afsd shall be 
published at least once in the Times and one other London daily 
newspaper, and whenever the trees think fit a notice by them may be 
given to the [stockholders] [debenlure holders) whether registered 
or otherwise, by advertising the same as afsd. An advertrsemeiit 
afsd need not be addressed to the [stockholder] [debenture holder) 
by name, 

43. The provisions eont.ained in the third .schedule hto shall have 
full effect in the same manner as if such jjrovisions were herein set 
forth. 

It is now well settled that this reference to the schedule etfectually 
ineoTporate.s it with the trust deetl; r<rl>a reUila iiicsse vidintnr. Sneath v. Vallty 
Gold, (1893) 1 t'h. 477. Whether ))art of a doeuinent is set out in a scheiiule 
is a mere matter of drafting. Att.-Grn. v. Lamphuyti, 3 E.\. D. :!14. 

44. The trees may from time to time and at any time [whenever 
they think it exjiedient in the interests of the [stockholders] [debenture 
holders)] waive, on .such terms .and conditions as to them shall seem 
expedient, any breach by the coy of any of the covenant.s in these 
])resent.s contained. 

ITie words in brackets an; required by the l^ndon Stock Exchange. 

45. The trees may [whenever they think it expedient in the interests 
of the [stockholders] (debenture holders)] delegate to any person or 
person.s all or any of the trusts, powers and discretions vested in them 
by these jwesents, and any such delegation may be made upon such 
terms and conditions, and subject to such regulations (including 
power to sub-delegate), as the trees may [in the interests of the 
[.stockholders] [debenture holders)] think fit. 

The words hi brackets are required by the London Stock Exchange. 

As to the need for this clause, see supra, p. 93, 

46. Whenever there shall be more than two trees hof, the majority 
of such trees shall be competent to execute and exercise all the trusts, 
powers and discretions hby vested in the trees generally. 

In the nl)scnee of express power, the majority has no power to bind the 
minority. All must eonenr. Luke v. South Krnsmijlem Hotel, 11 Oh. D. 126. 

46o. The coy shall pay the principal moneys and interest secured 
by the debentures in accordance with the tenor thof resply, and shall 
observe and perform the several conditions indorsed thereon resply. 
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i&l. Ai any time after the security Wy cmistituled becomes enforceable, 
and the trees shall have determined or become bound to enforce the same, 
they may, by notice in writing to the coy, declare that the debentures are 
payable, and the principal moneys thereby secured shall thereupon 
become, payable accordingly. 

46c. The coy shall at all times keep an accurate register of the 
debentures, showing the number and amount of such debentures and the 
date of issue, and the trees and the debenture holders, or any of them, shall 
be at liberty at all reasonable times to inspect the sd register, and to take 
copies of or extracts from the same or any pi (hof. 

This repister ia now required to he ojren to inapewtioii !iy the debenture 
holders. Sec sect. 7.1, svpra, p. 20ir. 

47. The trees may concur with the coy in making any modifications 
ill these presents which, in the opinion of the trees, it shall be, expedient 
to make with a view to olitaiiiing a quotation on the London Stock 
Exchange for the stock, provided that the trees .shall be of opinion 
llj.it such modifications will not be prejudicial to the interests of the 
stockholders. 

A clause as above is sonictiuies found very oonvenient, and may save the 
need for a meeting of the debenture stockholders. 

4iS. Upon proof being given to the reasonalde satisfaction of the 
trees that the holders of all the [stock] (dclwntiires) ontlrl to the beiietil 
of the trusts herein contained, and for the time being is.sued, have 
been pd off or sati.sfied, and upon payment of all co.sts, charges and 
expenses incurred by the trees in relation to these jiresents, the trees 
shall, at the request of the coy, discharge the mortgaged jircmiHcs, 
or such pt thof as may remain vested in them, from the trusts herein 
Contained, or otherwise release the mortgaged jiremiscs from this 
security, and thereupon the term [or terms] hby granted to the trees 
shall cease and determine. 

The property should be discharged by receipt indorsed on the deed as required 
by sect. 115 of the Law of Property Act, 1925. The receipt must state the name 
of the person paying the money, and must be executed by the person in whom 
the charge or the property is vwsted and who is entitled to give a receipt for thc 
money. The receipt need not be under seal. Simpson v. Owghegan, W. N. (1934) 
232. 

Where debentures are issued, as in clause flu above, add to the above clause 48 
the words “ and surrender to the company the said detx-ntures, or such of the 
same as shall then be outstanding and vested in the trustees or trustee.” 

49. The statutory power of appointing new trees shall apply to 
these presents and be vested in the coy [but a tree so appointed must, 
in the first place, be approved by a resolution of the stockholders 


Form 81. 


Power to 
modify trusts. 


Discharge 
and oesaer of 
term. 


Statutory 
power to 
appoint new 
trustees. 



346 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XL. 


Fqrm 81. 


Beneficiaries 

entitled. 


Retirement. 

Costs. 


General 
covenant by 
company. 


Redemption. 


passed in the manner specified in the third schedule hto]. A corporation 
or coy limtd or unlimtd may be appointed to be a tree of these presents 
and if thought fit a sole tree hof. 

Or the power may be vested in a meeting of stockholders. In this case the 
clause should provide that the meeting appoint some person to execute a deed 
for that purpose. 

The London Stock Exchange authorities have of late required the insertion of 
the words in brackets. 

A body corporate may bo appointed a new trustee under the ordinary power. 
In re Thompson's Settlement Trusts, (1905) 1 Ch- 229. 

50. Each of the stockholders shall be entld to sue for the performance 
and observance of provisions hof so far as lii.s stock is concerned, save 
where the trees have a discretion hereunder. 

See cases, supra, pp. 9 — 12. 

51. A tree hof may retire at any time without assigning any reason 
and without being responsible for any costs occasioned by such 
retirement. 

52. The eoy hby covenants with the present trees that the coy will 
duly perform and observe the obligations hby imposed on it. 

A company is now bound to supply copies of the trust deed on request, see 
sect. 73. 

In witness, &c. 


The SCHEDULES above referred to. 

First Schedule. 

[Conditions as to issue of Debenture Stock.] 

{Form oj Debenture.) 

[N.B. — Where the trust deed is to secure debentures, and not 
debenture stock, the following conditions will be omitted, and in lieu 
thereof a form of debenture will be given, framed in accordance with 
Form 39, or Form 42, or Form 61.] 

[The following are the conditions upon which the debenture stock 

of the Coy, Limtd, secured by trust deed, dated, &c., is to be 

issued. 

1. At any time after the day of the coy may give not 

less than six months’ notice to the stockholders or any of them 
stating its intention to redeem the stock held by them resply 
at the rate of 1. for every 1001. of the stock, and at the expiration 
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of the notice such stock will be redeemed accordingly. Any of the Potm 81. 

stock not previously redeemed will be redeemed on the day of ’ 

or so soon as the security hby constituted becomes enforceable if 

that event occurs before the sd day of . And as and when 

any of the stock ought to be redeemed in accordance with these 
presents, the coy will, subject to these conditions, pay to the several 
holders of the stock, or those whose stock should be redeemed, the 

redemption moneys for the same calculated at the rate of 1 . per 

1001. of the stock in the event of the stock becoming redeemable b}’ 

reason of such notice as afsd being given, and at the rate of 1. 

per look in the event of the stock becoming redeemable by reason of 
an effective resolution being passed for the voluntary winding-up 
of the coy [with a view to reconstruction or amalgamation], and in 
any other case at the rate of 1001. per 100k of the stock ; such payments 
will be made at the registered office of the coy. For the purpose 
of this clause any notice may be given to the stockholders, or any 
of them, in manner provided in clause 42 of the above written 
iiuieuture, and as from the time when auy stock ought to be redeemed 
a.s afsd it shall cease to carry interest unless the coy makes default 
in paying the redemption moneys when due.] 

Till' Slock Exchange Rules require provishiti for a premium in the event of the 
security becoming enforceable by voluntary Ihiuidalion, where a premium i- 
payable on repayment on a fixed date or on notice. 

Sometimes the words “with a view to recnn.st ruction and amalgamation’' 
are omitted. As to the meaning of these words, see RohW African Supply, rf'C. 
tVj.. (1904) 2 Ch. 268. 

Sometimes the following clause is adopted: — 

Tlie stock will be paid off when and so soon as the security hereby constituted 
becomes enforceable, and thereupon the company will, subject to these conditions, 
pay to the several holders of the stock the nominal value of the stock held by 
them respectively; but so that if this stock shall become payable owing to the 
voluntary winding-up of the company, the redemption value shall be calculated 
according to the average London market middle price per cent, of the stock 
[or mean market value in London of the stock] during the three years immediately 
preceding the date when the security aforesaid became enforceable; but in ary 
event the value shall not be less than llOi. per lOOk of the stock. 

And if any difference shall arise as to the average market jirice aforesaid 
[or mean average value aforesaid], the trustees shall procure some member ol 
the London Stock Exchange to certify in writing what is the redemption value 
calculated as aforesaid, and the sum so certified shall be deemed to be the 
value calculated as aforesaid. Such payments will be made at the registered 
office of the company. For the purpose of this clause any notice may be given 
to any holder of stock in accordance with clause 42, above, and where any stock 
ought to be redeemed it shall cease to carry' interest unless the company makes 
default in payment. 
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Form 81. The following is another somewhat special clause 
The stock shall be redeemable as follows: — 

(a) At any time after the 1st day of January, , the coy may 

redeem the stock or any pt thof, not being leas than 1 ., 

at any one time. 

(b) Should the coy at any time before the sd 1st day of January, 

, enter into a binding agreemt for the sale of its 

undertaking, it may redeem the whole of the stock. 

(c) Whenever the coy at any time before the 1st day of January, 

, enters into a binding agreemt for the sale of any 

section of its undertaking, it may redeem a portion of the 
stock not exceeding one-third of the purcha.se money for 
such section, and not less than 1 . of such stock. 

(d) Whenever any stock becomes redeemable as afsd, the coy 

may by notice in writing to the stockholders, or 
where the whole of the .stork is not to be redeemed to 
the holder.s of .such portions of the .stock as the coy selects, 
declare its intention to redeem the stock or such portion 
at the ])riee of 1051. for every 1001., and at the expiration 
of the notice such .stock will lie redeemed accordingly. 

(e) A;iy of the .stock not previously redeemed will be redeemed 

at par when and so soon a.s the security hby constituted 
becomes enforceable, and the redemption price shall be par, 
save that if the security becomes enforceable by reason 
of an effective resolution for the voluntary winding-up of 
the coy [for the purposes of reconstruction or amalgamation] 
the redemption price shall bo 1061. per 1001. of the stock. 

(f) When any stock ought to be redeemed in accordance with 

these presents, the coy shall, subject to these conditions, 
pay to the several holders of the stock so to be redeemed 
the redemption moneys for the same, in the one case at 
1051. p.c., and in the other case at par. Such payments 
shall be made at the registered oifice of the coy, but for 
the purposes of this clause any notice may be given, &c. 
(See p. 347 supra.) 

Interest. 2. The stock shall carry interest at the rate of p.c.p.a., and 

the coy will pay to the stockholders interest on their respive shares 

therein at the rate of p.c.p.a. Such interest will be pd half-yearly, 

on the day of , and day of , the first payment thof 

to be made on the day of , 19 — . 

3. Every holder of a share in the stock will be entld to a certificate 
under the seal of the coy stating the amount of the stock held by him, 


Ordinary 

oertifioates. 
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and every such certificate shall refer to these presents [and be in the 
form or to the effect following]: — 

The Coy, Lirntd.* 

No. . I 

Issue of I, Debenture Stock, 19 — , made pursuant to 

clause of the coy’s arts of asson, and to a resolution of the 

board dated . 

Bearing interest at the rate of p.c.p.a., payable January 

and July. 

[The stock is redeemable at 1. p.c. at any time after the 

day of on six months’ notice from the coy. See notes to 

Form 37, supra.] 

This is to certify that , of , i.s the regi.stered holder of 

1. of the above stock, which stock constituted and secured 

by trust deed dated the day of and made between the- 

coy of the one pt and of the other pt [and secured by 

debentures i.ssued to the trees pursuant to that deed], and is 
issued subject to the provisions contained in that deed. 

Given under the common seal of the coy this day of . 

Note. — The coy will not register a transfer of any slock without 
the production of the certificate relating to such stock, wbicti 
certificate must be surrendered before any transfer, whether of 
the whole or any portion thof, can be registered, or a new certificate 
can be issued in exchange. The coy will not recognize any fraction 
of 11. stock. A fee not exceeding 2s. 6(7. will be charged on the 
registration of every transfer. 

Where quotation is required it is better to omit the form and stop at the 
word “ presents,” for not uncommonly the Slock Exchange authorities object 
to the wording of the certificate. 

Sometimes the deed provides for several issues with modified conditions. 1 n 
such cases the words " but in the ease of stock of a special issue, with sui h 
variations and additions, if any, as may be necessary ” should be inserted just 
before the form. 

4. Save as in these conditions otherwise provided the coy will 
recognize the registered holder of any stock, his exors or admors, as 
the absolute owner or owners thof and all persons may act accordingly, 
and the coy shall not, save as herein otherwi.se provided and except 
as ordered by a Ct of competent jurisdiction or as by statute required, 
be bound to take notice of any trust or equity affecting the ownership 


* As to the requirements of the London Stock Exchange in connection with 
such certificates, see note to Vorm 37 on p. 270, supra. 
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of the stock or the rights incident thto, and the receipt of such registered 
holder, his exors or admors, for the interest from time to time accruing 
due in respect thof, and for any moneys payable upon the redemption 
of the same shall be a good discharge to the coy. 

5. In case of the death of any one of the joint holders of any registered 
stock the survivor will be the only person recognized by the coy as 
having any title to or interest in such stock. 

6. A body corporate may be rcgi.stered as one of the joint holders 
of stock. 

It was held in Law Qmranlfc Soc. \. Bank of England, 24 Q. B. D. 406, 
that a body corporate and an ordinary person could not hold in joint 
tenancy, but by the Bodies Corporate (Joint Tenancy) Act, 1899, it is enacted 
that — 

I. — (1) A body corporate shall be capable of acquiring and holding any 
real or jicrsonal property in joint tenancy in the same manner as if it were an 
individual; and where a body corporate and an individual or two or more 
bodies corporate become entitled to any such property under circumstances or by 
virtue of any instrument which would, if the body corporate had been an 
individual, have created a joint tenancy, they shall be entitled to the property 
as joint tenants. Provided that the acquisition and holding of property by a 
body corporate in joint tenancy shall be subject to the like conditions and 
restrictions as attach to the acquisition and holding of property by a body 
corporate in severalty. 

(2) Where a body corporate is joint tenant of any property, then on its 
dissolution the property shall devolve on the other joint tenant. 

7. Every holder of registered stock will be eutld to transfer the 
same or any pt thof [not involving a fraction of If] by an instrument, 
in writing, in the usual common form, or in the form following, or as 
near thto as the circumstances will admit: — 

The Coy, Limtd. 

I, , of , in conaon of the sum of 1., pd to me by 

, of , do hby transfer to the sd (hnftr called “ the 

transferee ”) -I of the debenture stock of the above-named 

coy, To hold the same unto the transferee subject to the several 
conditions on which I held the same immediately before the 
execution hof, and I, the transferee, do hby agree to take the 
sd stock subject to the same conditions. 

As witness our hands this day of . 

Witness . 

8. Every such instrument must be signed both by the transferor 
and transferee, and the transferor shall be deemed to remain owner 
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of such stock until the name of the transferee is entered in the register 
(hnftr mentd) in respect thof. 

9. Every instrument of transfer must be left at the registered office 
of the coy for registration, accompanied by the certificate of the stock 
to be transferred, and such other evidence as the directors may require 
to prove the title of the transferor, or his right to transfer the stock, 
and thereupon the transferee will be recognized as entld to the stock 
free from any equity, set-off, or cross-claim of the coy against the 
transferor. 

Ab to the importance of this and the preceding clause, see Hhodesia OMjields, 
Partridge v. Same, (1910) 1 Ch. 239. 


10. All instruments of transfer which shall be registered will be 
retained by the coy. 

11. A fee not exceeding 2s. M. will be charged for the registration 
of each transfer, and must, if required by the directors, be pd before 
the registration of the transfer. 

12. No transfer will be registered during the fourteen days 

immediately preceding the sd day of or day of , 

in each year. 

13. The exors and admors of a deed holder of registered stock (not 
being one of several joint holders) shall be the only persons recognized 
by the coy as having any title to such stock. 

14. Any person becoming entld to registered stock in consequence 
of the death or bankruptcy of any holder of such stock, upon producing 
such evidence that he sustains the character in respect of which he 
proposes to act under this condition, or of his title, as the directors 
shall think sufficient, and paying a fee of 2s. fid., may be registered 
himself as the holder of such stock, or, subject to the preceding conditions 
as to transfer, may transfer such stock. 

15. The coy shall be at liberty to retain the interest payable upon 
any share of registered stock which any person under the last preceding 
condition is entld to transfer until such person shall be registered, or 
duly transfer the same. 

16. Upon the applicon of a holder of a share of registered stock the 
coy will issue to him a certificate to bearer specifying the share of 
such stock held by him. Every holder of registered stock will be 
entld at his discretion to several such certificates, each for a pt not 
being less than [lOOh] of his registered stock. Every certificate to 
bearer shall refer to these presents, and shall be in the form or to the 
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effect following [but in the case of stock of a special issue with suck 
variations and additions, if any, as may be necessary]: — 

The Coy, Limtd. 

No. . 1. 

Debenture stock, carrying interest at the rate of p.c.p.a., 

payable January and July. 

[See Form 38, supra.] 

This is to certify that the bearer is the i)roj)rietor of 1. of 

the above-mentd debenture stock, which stock is constituted and 

secured by trust deed, dated the day of , between the 

coy of the one pt and of the other pt, and is subject to the 

provisions contained in that deed. 

Given under the common seal of the coy this day of . 

(Form of Interest Coupon.) 

The Coy, Limtd. 

No. . Six months’ interest on debenture stock. 

Certificate to bearer. No. . For 1. Payable at 

(less 1. being income tax at the rate of in the 

pound). Secretary. 

[Verj- commonly clauses 16 — 23 and 28 arc omitted.] 

17. A certificate to bearer will not be issued except upon a request 
in writing signed by every person for the time being entered in the 
register hnftr mentd as the holder of the stock in respect of which the 
certificate to bearer is to be issued. 

18. The request made must be in such form, and authenticated in 
such manner, as the directors shall from time to time require, and 
must be lodged at the office of the coy, and the certificates, if any, then 
outstanding in respect of the stock intended to be included in the 
certificate to bearer must at the same time be delivered up to the sd 
directors to be cancelled. There shall be pd to the coy for every 
certificate to bearer the sum of Is., and also the amount of any stamp 
duty payable thereon. 

19. If the bearer for the time being of a certificate to bearer shall 
surrender the same, together with the coupons for future interest 
belonging thto, to the directors to be cancelled, the directors will at 
his request issue to him several certificates to bearer, each for a pt not 
being less than [1001.] of the stock specified in the certificate so 
delivered up. 
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20. If the bearer of a certificate to bearer shall surrender the same, 
together with the coupons for future interest belonging thto, to the 
directors to be cancelled, and shall therewith lodge at the office of the 
coy a declaration, in writing, signed by him, and in such form as the 
directors shall from time to time direct, requesting that his name may 
be entered in the register hnftr mentd as the holder of the stock 
specified in the same certificate, or any pt thof, and stating in such 
declaration his name and condition or occupation and address, his 
name will be entered in the sd register in respect of the stock specified 
in the sd certificate. 

21. The coy will recognize the bearer of a certificate to bearer a.s 
the absolute owner of the share of the stock therein specified, and 
shall not, except as by some Ct of competent jurisdiction ordered, 
be bound to take notice or see to the execution of any tru.st, whether 
express, implied or constructive, to which such share of stock may 
be subject; and the receipt of such person for any moneys payable 
upon the redemption of the same share of stock shall be a good 
discharge to the coy, notwithstanding any notice it may have, whether 
express or otherwise, of the right, title, interest, or claim of any otlier 
person to or in such share of stock or money.s. 

22. With every certificate to bearer there will be i.ssued coupon.s 
providing for the interest thereafter to accrue due in respect of tlie 
share of the stock therein sj)ecified up to the time fixed for the 
redemption [or if no time fixed, or the time fixed is remote, the following 
words can he used instead of the last eight : “ during a period of ten 
years, and a voucher for fresh coupons; and whenever such coupons, 
or any coupons .sub.sequently issued under this clause, are c.xhausted, 
the coy will, on presentation of the appropriate voucher, and on 
production, if required, of the certificate, issue to the person presenting 
the .same further coupons providing for the interest thereafter to 
accrue in respect of the stock specified in the certificate during a further 
fixed period, and also a voucher for further coupons ]. 

23. The coy will recognize the bearer of each coupon as the absoiuti* 
owner of the interest moneys therein specified, and shall not (except 
as by some Ct of competent jurisdiction ordered) be bound to take 
notice or see to the execution of any trust, whether express, implied 
or constructive, to which such moneys may be subject, and the 
delivery of such coupon shall be a good discharge to the coy for the 
same moneys. 

Conditions 16—23 and 28 are often omitted, and the otlier conditions modified 
accordingly. 

24. The interest upon the registered stock may be pd by cheque 
sent through the post to the registered address of the holder, or in 

23 
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the case of joint holders to the registered address of that one of the 
joint holders who is first named on the register in respect of such 
stock. Every such cheque shall be made payable to the order of the 
person to whom it is sent, and payment of the cheque shall be 
satisfaction of the interest. 

25. If .several persons are entered in the register as joint holders 
of any share of stock, then, without prejudice to the last preceding 
clause, the receipt of any such person for the interest from time to 
time payable in respect of such share shall be as effective a discharge 
to the company as if the person signing the same receipt were the sole 
registered holder of .such share of stock. 

26. If any certificate [or coupon] issued pursuant to these conditions 
be worn out or defaced, then, upon production thof to the directors, 
they may cancel the same, and may issue a new certificate [or coupon] 
in lieu thof: and if any such certificate relating to registered stock 
be lost or destroyed, then upon proof thof to the satisfaction of the 
directors, or, in default of proof, on such indemnity as the directors 
deem adequate being given, a new certificate in lieu thof may be given 
to the person entld to such lost or destroyed instrument. An entry 
as to the issue of the new certificate [or coupon] and indemnity (if any) 
will be made in the register hnftr mentd. There shall be pd to the 
coy, in respect of any new certificate [or coupon] issued under this 
clause, such sum as the directors shall determine, not exceeding the 
sum of Is., and also all stamp duty (if any) payable on the fresh 
certificate. 

27. A register of the stock will be kept by the coy in one or more 
books, and there shall be entered in such register — 

(1) The names and addresses and descriptions of the holders for 

the time being of the stock. 

(2) The amount of the stock held by every such person. 

(3) The date at which the name of every such person was entered 

in respect of the stock standing in his name, and every pt 
thof. 

[(4) Stock of any special issue shall be distinguished in the sd register 
accordingly.] 

Any change of name or address on the pt of any registered holder 
shall forthwith be notified to the coy, which, on being satisfied thof, 
shall alter the register accordingly. 

28. On the issue of a certificate to bearer, the coy shall strike out 
of the sd register the name or names of the person (if any) then 
entered as the holder of the stock specified in such certificate, and 
shall enter the following parlars: — 

(1) The fact of the issue of the certificate to bearer. 
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(2) A fitaternent of the amount of the stock included in such form 81. 

certificate. 

(3) The date of the issue of the certificate to bearer. 

29. The trees and any holder of a share in registered stock or bearer luspeotion. 
oi a certificate to bearer shall, without any payment, be entld, at all 
reasonable times, to inspect the sd register. 

30. No notice of any trust, express, implied, or constructive, shall No notice of 
be entered on the register in respect of any share in the stock. 

31. In these conditions, unless there be something in the subject or interprcta- 
rontext inconsistent therewith, 

“ The coy ” means The Coy, Limtd. 

“ The directors ” means the directors for the time being of the coy. 

The stock ” means the sd debenture stock created as above mentd. 

“ Registered stock ” means so much of the stock as shall not for the 
time being be represented by certificates to bearer. 

Sometimes a clause is inserted in the above schedule to the effect that “each 
stockholder shall be entitled to receive a printed copy of these presents on 
payment to the company of the sum of one shilling.” But see sect. 73. 


Second Schedule. 

Finst Part. (Freeholds.) 
Second Part. (Leaseholds.) 


Third Schedule. 


Meetings of Debenture [Stockholders] (holders). 

1. The trees or the coy may resply at any time convene a meeting Who^“»y 
of the [stockholders] (deberUure holders). Whenever the coy is about 
to convene any such meeting, it shaD forthwith give notice in writing 
to the firees of the place, day, and hour thof, and of the nature of the 
business to be transacted thereat. 


It is now very common to provide, as mentioned above, p. lob, for the convention 
of meetings of debenture and debenture stockholders, and to vest in sue j 
meetings specified powers. Occasionally it is provided that the trustees sh 
convene such a meeting on the requisition in writing of a specified proportion 
of the debenture holders, thus; — 


And the trees shall do so upon a requisition f holders 

of [one-tenth] or more of the nominal amount of [stock] (debentures) 

for the time being outstanding. 


23 (2) 
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Fonn 81. 


Notice of 
meeting to 
the itook- 
holders. 


Quornm, 


Chairman. 


Trustees and 
directors may 
attend. 

When 
quorum 
not present. 


How ques- 
tions decided. 


Declaration 
by chairman. 
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The London Stock Exchange authorities not uncommonly require the insertion 
of the above words just before the word “ whenever.” 

As to the convening of meetings and the proceedings thereat generally, see 
Part I. (15th ed.) p. 648 et seg. 

2. Seven days’ notice at least to the [stockholders] [debenture 
holders), specifying the place, day and hour of meeting, shall be given 
previously to any meeting of the [stockholders] [debenture holders). 
Such notice shall be given in accordance with clause 42 of the trust 
deed. [It shall not be necessary to specify in any such notice the 
nature of the business to be transacted at the meeting thereby convened.] 

3. Subject to clause 18o of this Schedule, at any such meeting 
persons [present in person or by proxy and] holding one-tenth of the 
[nominal amount of the stock] [debentures) for the time being 
outstanding shall form a quorum for the transaction of business, and 
no business shall be transacted at any meeting unless the requisite 
quorum be present at the commencement of business. 

4. Some person nominated by the trees shall be entld to take the 
chair at every such meeting, and if no such person is nominated, or 
if at any meeting the person nominated shall not be present within 
fifteen minutes after the time appointed for holding the meeting, the 
[stockholders] [debenture holders) present shall choose one of their 
number to be chairman. 

6. The trees, and their solors, and any directors or secretary of the 
coy, may attend any such meeting. 

6. Subject to clause 18 of this Schedule, if within half an hour from 
the time appointed for any meeting of the [stockholders] [debenture 
holders) a quorum is not present, the meeting shall stand adjourned 
to the same day in the next week at the same time and place, and if 
at such adjourned meeting a quorum is not present [the [stockholders] 
[debenture holders) present shall form a quorum, and may transact 
any business which a meeting of [stockholders] [debenture holders) is 
competent to transact]. 

Sometimes, instead of the words in brackets, it is provided that “ the meeting 
shall stand dissolved." 

7. Every question submitted to a meeting of the [stockholders] 
[debenture holders) shall be decided, in the first instance, by a show 
of hands, and in case of an equality of votes the chairman shall, both, 
on the show of hands and at the poll, have a casting vote, in addition 
to the vote or votes (if any) to which he may be entld as a [stockholder], 
[debenture holder). 

8. At any general meeting of the [stockholders] [debenture holders) 
unless a poll is demanded by the chairman or at least three [stock- 
holders] [debenture holders) a declaration by the chairman that a 
resolution has been carried, or carried by a particular majority, or 
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lost, or not carried by a particular majority, stall be conclusive evidence 
of the fact. 

As to the meaning of “ conclusive,” see Part 1. (15th ed.) p. 997. 

9. If at any such meeting a poll is demanded as afsd, it shall be 
taken in such manner, and either at once or after an interval or 
adjournment as the chairman directs, and the result of such poll shall 
be deemed to be the resolution of the meeting at which the poll was 
demanded. 

10. The chairman may, with the consent of any such meeting, 
adjourn the same from time to time and from place to place. 

1 1 . Any j)oll demanded at any such meeting on the election of a 
chairman, or on any question of adjournment, shall be taken at the 
meeting without adjournment. 

12. The registered holder of [stock] (a debenlure], or in the ease 
of joint holders that one whose name stands first on the register as 

(jf the holders thof, shall !)<■ entld to vote in respect, of such [stock] 
{drbcKture), cither in person or by proxy, but every instrument ajipoint- 
ing a proxy must be in writing under the hand of the appointor, or 
in ease of a corporation under its common seal, and must be delivered 
to the chairman of the meeting, and every such proxy must be in the 

terms or to the effect following, that is to .say, I , of , a 

[debenture stock] {debenlure) holder of the Coy, Liratd, htiy 

a})puint , of , or failing him , of , to vote on my 

behalf at the meeting of the [debenture stock] (debenlure) holders of 

the sd coy, which is to be held on the day of and at any 

adjournment thof. As witness my hand”; and no jierson shall be 
appointed a proxy unless he is a [debenture stock] (debenture) holder 
or one of the trees. 

As to proxies generally, see Part 1. (16th ud.) p. 656 el sej. 

The possible objection to such provisions is that the trustees, if the^r call 
the meeting, are obliged to go to the company and inspect anil copy the 
register of debenture stock [or debenture] holders, and to see that the circulars 
are properiy sent out, and to verify the proxies, whereas by making the bearers 
of the stock certificates [or debentures] the voters they are reheved from all this 
trouble and risk. 

A clause insisting on the production of the debentures or stock certificates, 
however, frequently gives rise to difficulty, owing to their being deposited with 
banks for safe custody or by way of security. Such a clause should, however, 
be used in case of bearer stock or bearer debentures, as follows: — 

12. At any such meeting as afsd the respive bearers of the [stock 
certificates] (debentures), and no other person or persons, shall be 
recognized and treated as the legal holders of the stock therein mentd, 
■whether such bearers are or are not, in fact, the owners thof; and such 
bearers shall accordingly be exclusively entld to vote in respect thof. 


Form 81. 


Poll. 


Adjourn- 

ment. 

When poll 
taken without 
adjournment. 


Bearers of 
stock certi- 
fioatea only 
recognized. 
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Fonn 81. If the deed is to secure debentures, some of which are registered, the above 
olause may be in the following modified form : — 

At any such meeting as aforesaid the respective bearers of the debentures, 
and no other person or persons, shall be recognized and treated as the legal 
holders thereof, whether the same be payable to bearer or to the registered holder, 
ard whether such bearers are or are not in fact the owners thereof, and such bearers 
shall accordingly be exclusively entitled to vote in reaped thereof. 

The above provision is very commonly used, and in effect it enables the holder 
of a registered stock certificate [or registered debenture] to vote by proxy if 
he desires so to do, for he merely hands over his certificate [or debenture] to a 
friend who, ns bearer thereof, ean vote. Sometimes words arc added to the 
effect following: — 

“ But for the purposes of this clause, the bearer of a certificate in writing 
under the seal of the trustees [or issued by any bank approved by the trustees], 
stating that the bearer of the certificate is entitled to a registered stock 
certificate [or a debenture of this series], and specifying the same by number, 
shall be recognized as the irearer of the stock certificate [or debenture] specified 
in such certificate.” 

j| Whichever clause is u.sed, the other clauses will be modified accordingl}'. 

13. At every .such meeting each voter shall, on a show of hands, 
be entld to one vote only, but at a poll he shall be entld to one vote 
in respect of ever}' principal sum ol [lOh] secured by [the stock 
certificate or stock certificates] (debentures) in respect of which he is 
entld to vote. 

This means that the voting is according to tlie face value. Kent Collieries, 
Ltd., 23 T. L, R. C59. 

As to tlie figure 101. see the London Stork Exchange Regulations, Part I., 
Appendix. 


Whentrus- When the trees shall have made entry or taken possession under 

tees may give jjjg powers conferred by the above-written trust, they may, with 
up possession. authority of an extraordinary resolution of the [stockholders] 
(debenture holders), at any time afterwards give up possession of the 
mortgaged premises or any pt thof to the coy, either unconditionally 
or upon any conditions that may be arranged between the coy and 
the trees. 

Powers by 15. A general meeting of the [stockholders] (debenture holders) shall, 
rM^tion'**^ in addition to the powers hnbefore given, have the following powers 
exercisable by extraordinary resolution, namely: — 

(1) Power to sanction the surrender or release of any of the mortgaged 

premises. 

(2) Power to sanction any compromise or arrangement proposed to 

be made between the coy and the [stockholders] (debenture 
holders). 
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(3) Generally power to sanction any modification of the rights of 

the [stockholders] {debenture holders) against the coy or 
against its pptyj whether such rights shall arise under these 
presents or otherwise. 

(4) Power to assent to any modification of the provisions contained 

in these presents which shall be proposed hy the coy and 
assented to by the trees as being necessary or proper for 
carrying into effect any transaction duly authorized under 
this clause. 

The above clause is expressed widely, so as to meet the deeisions referred to 
at pp. 168 — 160 . 


16, An extraordinary resolution passed at a general meeting of the Extra- 
[stockholder.?] {debenture holders) duly convened and held in accordance 
with these presents shall be binding upon all the [stockholders] bindmg. 
{debenture holders), whether present or not present at such meeting, 
and each of the [stockholders] {debenture holders) shall he hound to 
give effect thto accordingly, and the pa.ssing of any such re, solution 
shall be conclusive evidence that the circumstances justify the passing . 
thof, the intention being that it shall rest with the meeting to dctcrmiui' 
without appeal whether or not the circumstances ju-stil} the passing 
of such resolution. See p. 156. 


17. The expression “extraordinary resolution,’ when used in this 
schedule, means a resolution passed at a meeting of the [stockholders] ordinary 
{debenture holders) duly convened and held in accord.incc with the n's<^luUon. 
provisions heroin contained [by a majority consisting of not liss th.iii 
three-fourths of the [stockholders] {debenture Mders) voting thereat 
upon a show of hands, or, if a poll is duly demanded, then by a majority 
consisting of not less than three-fourths of the \otcs on 

poll]. 


18. The quorum of any meeting convened for the purpose of pas.sing 
an extraordinary resolution shall be a clear majority in \aue o 
whole of the [stockholders] {debenture holders) present m person or .y 
proxy, but so that if, within one hour from the time 
the meeting, holders of a clear majority m value ol the [stockholders] 
{debenture holders) are not present so as to form a quorum, t 
meeting shall stand adjourned for [21] days, and sW acco d.M> 
be held on the corresponding day of the week, and at the sariie to 
and place as that originally fixed by the notice convening k meet , 
and if at such adjourned meeting a quorum as a ove i 

.he. (..ocij “It: 

1‘ “nv.S .h».. b, . m.ion,y 


Defect of 
ijuorum. 
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consisting of not less than three-fourths of the persons voting thereat 
upon the show of hands, or, if a poll is duly demanded, then by a 
majority consisting of not less than three-fourths of the votes given 
on such poll, shall be considered an extraordinary resolution within 
the meaning of this schedule. Notice of the adjourned meeting shall 
be given to every [stockholder] (debenture holder) and such notice shall 
state that if a quorum as above defined .shall not be present at the 
adjourned meeting the [.stockholders] (debenture holders) then present 
will form a quorum. 

Clauses 17 and 18 are designed to comply with the requirements of the London 
Stock Exchange. 

19. Minutes of all resolutions and proceedings at every such meeting 
as afsd shall be made and duly entered in books to be from time to 
time provided for that purpo.se by the trees at the expense of the coy, 
and any such minutc.s as afsd, if purporting to be signed by the 
chairman of the meeting at which such resolutions were passed or 
proceedings bad, or by the chairman of tJie next succeeding meeting 
of tlie [stockholders] (delmiure holders), shall be conclusive evidence 
of the matters therein contained, and, until the contrary is proved, 
every such mooting in re.s})eet tu the ])roccediDg8 of which minutes 
Jiave been made shall be deemed to have been duly held and convened, 
and all resolution.s {)assod thereat, or proceedings taken, to have been 
duly jtassod and taken. 

It is sometimes preferable to set out the form of certificate in the First Schedule 
to the trust deed. If so, clause 6 of Form 81 should run as follows;— 

6. The certificates for the stock shall be under the common seal 
of the coy and shall be autographically signed by at least one director 
and the secretary and shall be in the form or substantially in the form 
set forth in the first schedule hereto and shall have indorsed thon 
conditions in the form set forth in that schedule or to the like effect. 
The coy shall comply with the provisions of the stock certificates and 
shall observe and perform the conditions indorsed thon and the 
stock shall be held subject to such conditions which shall be binding 
on the coy and the stockholders and all persons claiming through or 
under them. 

The form of certificate as on p. 348 will then be set out at the commencement 
of the First Schedule. Clause 3 (p. 349) will be omitted and the certificate will 
refer to “ the conditions indorsed hereon ” instead of “ the provisions contained 
in that deed.” 

THIS TRUST DEED [as in Form 81]. 

Whkreas on the day of the coy issued 1 . of first 

debenture stock, secured by a trust deed dated the day of , 

and made between the coy of the one pt, and and of the 

other pt. 
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And whereas [add recitals as in Form 81, but referring to “ second 
debenture stock ” or “ second debentures ”]. 

Now THIS DEED [continue as in Form 81, clauses 1 to 6, adding the 
following definitions in clause 1 ;] 

The “ first debenture stock ” means the sd debenture stock secured 
by the sd recited trust deed, dated the day of . 

The “ first trust deed ” means the sd recited trust deed. 

7. The coy as beneficial owner hby demises unto the present trees 
the freehold hereditaments specified in the first pt of the second 
schedule hto, to hold the same unto the present trees for the term of 
[500] years from the date of these presents without impeachment of 
waste, subject to the first trust d<-ed and the term thereby granted, 
and to the principal moneys and intere.st thereby .secured, and subject 
to the proviso for cesser hnftr contained. 

The term should be longer than the term granted by the first trust deed. If 
both trust deeds are executed on the same day, the term granted by the second 
trust deed should be one day longer than the term granted by the first trust deed. 

8. The coy as beneficial owner hby demises unto the present trees 
the leasehold hereditaments .specified in the .second pt of the set^ond 
schedule hto to hold the same unto the ))re,sent troe.s for nil the re.spive 
residues now unexpired of the several terms for which the same 
jiremises were resply granted by the .several leases nsentd in the second 
pt of the same schedule, except the la.st two day.s of tlie sd terms, 
subject to the first trust deed and the terms thereby granted, and to 
the principal moneys and interest thereby secuNid, and sufiject to the 
proviso for cesser hnftr contained. 

The term should, if possible, be one day longer than the term granted hy the 
first trust deed. If, however, the first trust deed has granted a terni only one 
day shorter than the term granted by the leases, a legal term can still be granted 
of the same or even of a shorter term. Sec JCe Moore and Ilnlm’s Contract, (1912) 
2 Ch, 105; Law of Property Act, 1925, s. 149(5). 

A simpler method is to create a charge by way of legal mortgage. In this ease 
one clause could be inserted to take the place of clausc.s 7 and 8 as follows: — 

7a. The coy as beneiiciai owner bby charges by way of legal 
mortgage the freehold and leasehold hereditaments specified in the 
first and second pts of the second schedule bto, subject to the first 
trust deed and to the principal moneys and interest thereby secured. 

This charge does not create a term, but gives to the trustees the same protection, 
powers and remedies as if a term of 3,000 years in the ease of freeholds, and one day 
less than the full term in the case of leaseholds, were vested in the trustccB. Law 
of Property Act, 1925, s. 87. 

In this case, the last line of clause 48 (p. 34.5, sapra), as to eesser of the term or 
toms granted will not be required. 
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Form 81a. 9. The coy hby charges in favour of the trees by way of second 

charge, subject only to the floating charge created by the first trust 
deed, its other assets [continue as in clause 9, p. 320, supra]. 

The rest of the clauses vrill be similar to the clauses in Form 81. 


Form 82. Shxyrt form of Trust Deed to secure debentures charged on specific 
leaseholds (e.g., a theatre) and chattels therein, but not on other 
properly of the Company. 

THIS MORTGAGE DEED is made the day of , between 

the A. Coy, Limtd (hnftr called “the coy”) of the one pt, and C. of 

■ and D. of (hnftr called “ the trees,” which expression shall 

where the context admits inelnde the trees or tree for the time being 
of these pre.scnts) of the other pt. Whereas [recite lease of the X. 
Theatre specified in First. Schedule (hnftr called “ the mortgaged 
hereditaments ”) and ownership of fixtures, fittings and furniture 
specified in Second Schedule (hnftr called “ the scheduled fixtures 

and chattels”)]. And whereas the coy has decided to issue 

debentures of 1. each secured upon the mortgaged hereditaments 

and the scheduled fixtures and chattels in the form of the print annexed 
hto, to be called the “ X. Theatre debentures.” 

Now THIS DEED WITNESSETH and it is hby agreed and declared as 
follows 

1. In conson of the sums amounting to 1. advanced or to be 

advanced to the coy on the security of the sd debentures, the coy 
as beneficial owner hby demises unto the trees all and singular the 
mortgaged hereditaments, to hold the same unto the trees henceforth 
for all the residue of the sd term granted by the sd lease except the 
last day thof, subject to the proviso for redemption hnftr contained. 

2. The coy as beneficial owner hby assigns unto the trees the scheduled 
fixtures and chattels, to hold the same unto the trees absolutely subject 
to the proviso for redemption hnftr contained. 

3. Provided always that if the coy shall repay to the holders of 
the sd debentures or to the trees on their behalf all moneys due in 
respect thof in accordance with the conditions endorsed thereon (for 
which payment the receipt or acknowledgment of the trees shall be 
a sufiBcient discharge to the coy and all persons dealing with the coy), 
the trees shall at any time thereafter, upon the request and at the cost 
of the coy, re-assign the fixtures and chattels assigned to the coy or its 
assigns, and thereupon the sd term hby granted shall forthwith cease 
and determine. 
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4. The trees may at any time, after the moneys secured by the sd Porm jg. 
debentures, or any of them shall have become due, exercise the 
statutory powers of sale and appointment of receivers conferred upon 

them by these presents or by the statutes in that behalf without giving 
any notice to the coy of their intention so to do, but no purchaser 
shall be concerned to see or inquire whether any moneys have become 
due under the sd debentures or any of them. 

5. The trees shall hold the moneys to arise from any such sale upon 
trust to apply the same in or towards payment of, first, their costs, 
charges and expenses in relation to these presents; secondly, their 
remuneration; thirdly, all arrears of interest remaining due on the 
debentures pari passu in proportion to the amount due ; and, fourthly, 
the principal moneys remaining due on the security of the sd debentures 
pari passu, and the balance, if any, shall be pd to the coy, but no 
purchaser or other person shall be concerned to see or inquire as to the 
applicoD of such purchase-money, and the receipt of the trees for such 
jmrchase-mouey shall be a cora. 2 )lete discharge to the person paying 
the same. 

6. The sum of 1. p.a. shall be pd by the coy to each of the trees 

as remuneration and shall continue to be payable notwithstanding 
the appointment of any receiver or manager. 

In witness, &c. 


First Schedule. 

(Leaseholds.) 


Second Schedule. 
(Fixtures, Fittings and Furniture.) 
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Form 83. 


Limit of 
stock, power 
to isBue 
further part 
pa»»u stock. 


MISCELLANEOUS CLAUSES IN TRUST DEEDS. 


Limits of Issue. 

The stock to be issued is limtd in the first instance to 500,000i., 
but the coy is to be at liberty to i.ssuc further stock ranking in point 
of security pari pasm with the first issue, subject to the following 
provisions, that is to say: — 

(a) Whenever the coy detennine.s to issue such further stock, or 

any pt thof, it mu.st give notice in writing to the trees stating 
such determination and the amount to be issued, and must 
execute and deliver to the trees an acknowledgment of 
indobtedne8.s under the common seal of the coy, framed in 
accordance with clause [2] hof, and duly stamped if and so 
far a.s neces.sary, and must cause the requisite additional 
stamp (if any) to be impressed hereon, and mu.st make 
arrangements satisfactory to the trees for vesting in the 
trees, as ])t of the specifically mortgaged premises, ppty 
suitable for the purposes of the coy which, with the ppties 
already in this security, shall together, in the opinion of the 
trees, be worth at least — p.c. more than the amount of the 
stock then already issued and the further stock proposed to 
be issued, but with liberty for the coy to make up any 
deficiency in worth afsd by payment of cash to the trees, 
which cash shall become pt of the specifically mortgaged 
premises. 

(b) Such further ppty may be freehold or leasehold, and may consist 

in pt of licences, goodwill, trade marks, and fixtures, and 
it shall rest with the trees to determine how such ppty shall 
be vested, whether by demise, sub-demise, assignment, or 
otherwise, and they may accept such title to such ppty as 
they may think sufficient, whether perfect or not. 

(c) The trees shall be at liberty to accept the figures standing in 

the coy’s books showing the amounts pd for any such ppty, 
or a certificate by any surveyor or valuer whom the trees 
believe to be competent to the effect that the ppty already 
vested, and to be vested, is suitable for the purposes of the 



TRUST DEEDS. 

coy, and that the value ot values of such ppty and the ppties 
already vested in the trees exceeds a specified sum or sums 
as sufficient evidence thof. 

(d) Such further stock shall not be issued or offered for subscription 
unless and until the trees shall have certified that the foregoing 
conditions have been complied with, and that the coy is 
entld to issue the further stock. 


The stock is limtd in the first instance to 200,000/., being an amount 
equal to half the present pd-up capital of the coy, and the coy is to be 
at liberty from time to time and at any time to issue further stock 
ranking pari passu with the ad 200,000/. stock, and entld to participate 
therewith in the benefit hof, subject to the following provisions, that 
is to say: — 

(a) The total amount of the stock for the time being tanking pari 

passu and entld to participate in benefit hof shall not at anv 
time exceed one-half of the pd-up capital for the time being 
of the coy. 

(b) When it is proposed to issue any portion of the sd further stock 

the coy must give to the tree.s notice of its intentions (d 
issue the same, and must satisfy the trees as to the amouni 
of the coy’s pd-up capital, and must state the amount of the 
proposed further issue, and must execute and deliver to the 
trees an acknowledgment of indebtedness, &c. See last form. 


The stock is limtd in the first instance to 300,000/., but the coy is 
to be at liberty to issue further irredeemable 3^ p.c. debenture stock 
entld pari passu to the benefit hof, subject to the following provi.sion,s, 
that is to say : — 

(a) Such further irredeemable 3J p.c. debenture stock shall not 

exceed 540,000/. in amount, making with the 300,000/. stock 
above mentd a total of 840,000/. 

(b) Such further stock shall only be issued for the purpose of 

redeeming or paying off the 4 p.c. debenture stock of 
500,000/. 

(c) Whenever it is proposed to issue any of the sd further irredeemable 

3i p.c. debenture stock, the coy must notify in writing to 
the trees the amount of the proposed further issue, and must 
satisfy the trees that by arrangement with the holders ol a 
corresponding amoimt of the 4 p.c. debenture stock, or by 
reason of notice of redemption having been given, the coy is 
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in a position to pay off or redeem a corresponding amount 
of the 4 p.c. debenture stock, and must provide to the 
satisfaction of the trees for the applicon of such further 
debenture stock, or the proceeds thof, to such redemption or 
payment, and for the transfer of the 4 p.c. debenture stock 
to be redeemed or pd off and the securities for the same to 
the trees hof; and for the purposes of this clause the 
corresponding amount afsd is to be calculated on the basis 
that not more than 1081. of the further irredeemable p.c. 
debenture stock is to be issued in respect of every 1001. of 
the 4 p.c. debenture stock redeemed or pd off. 

(d) The coy must, before any of the sd further debenture stock is 

issued or offered for subscription, execute and deliver to the 
trees an acknowledgment of indebtedness for the amount of 
the further propo.sed issue, &c. See Form 83. 

(e) No such further .stock shall be i.ssucd or offered, &c. See 

Form 83, clause (d). 


The stock is to be limtd in amount to 550,0001. 

Each of the holders of the outstanding debentures may at any time 
be given the option of converting the same into stock, and, if he elects 
BO to convert, he must transfer the outstanding debentures held by 
him to the trees to be held on the trusts hof, and the coy shall thereupon 
issue to him a like amount of the stock. Moreover, the coy may at 
any time procure the transfer to the trees on the trusts hof of any of 
the outstanding debentures, and thereupon stock to a like amount 
may be issued to the transferors of such debentures. 

The coy may issue the stock or any pt or pts thof to such persons 
and on such terms and at such time or times and in such manner as 
the coy may think fit, and all moneys payable by the allottees of such 
stock shall be made payable to and be received by the trees or by 
bankers approved by the trees; and all moneys so pd shall, subject 
as hnftr provided, be deemed to belong to the trees and shall be carried 
to the credit of the trees, and such bankers shall be instructed to carry 
the same to such credit accordingly, and all such moneys shall be 
at the risk of the coy, and shall be applied in paying off outstanding 
debentures or in recouping the coy any sums not exceeding par 
expended by the coy in redeeming or paying off any of the outstanding 
debentures; and the coy shall procure the holders thof to transfer 
the same to the trees to be held on the trusts hof, the intention being 
that the stockholders shall not only have the benefit of the specific 
security hby created but also the benefit of the first general charge 
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created by the transferred debentures and may thus be placed on an Form 81. 

equality in point of security with the holders of the outstanding 

debentures. If and when all the outstanding debentures shall have 
been pd, redeemed, or pd off, the balance of any moneys remaining 
in the hands of the trees shall be pd by them to the coy. All interest 
on moneys for the time being in the hands of the trees shall be pd 
over to the coy. 

Application of Proceeds of Issue. 

All moneys payable in respect of the present issue of the stock of Form 87. 
the nominal value of 100,0001. shall be made payable to and received Proceeds of 
by bankens appointed by the coy and approved by the trees, and all 
moneys pd in respect of such first issue shall be carried to the credit paying off 
of an account to be opened in the name of the trees, and such bankers mortgage and 
.shall be instructed to carry the same to such credit accordingly, and mo^ey.** 
such moneys shall be at the risk of the coy, and shall he applied from 
time to time as and when required by the coy in clearing off the 
incumbrances now affecting each of the ppties hby covenanted to be 
demised or .sub-demised and in paying the purchase-money for the 
same; and when and so soon as the whole of such incumbrances shall 
have been cleared off and purchase-money pd, and the ppty shall have 
been ve.sted in the trees in accordance with clauses [10 and 11] hof, 
the balance of the moneys then in the hands of the trees shall be pd 
over to the coy; and it is expressly declared that the trees arc from 
time to time to facilitate in every way the clearing off of such 
incumbrances and the payment of such purchase-money and the 
vesting of the ppties as afsd, and shall be at liberty to accept a certificate 
under the hand of the coy’s solor to the effect that the title to any 
particular ppty has been investigated by him on behalf of the coy and 
found satisfactory as sufficient evidence thof. 


All moneys payable in respect of the fir.st issue of 100,0001. of the Form 88. 
stock, including any premiums, shall be made payable to and be cation 
received by bankers, &c. [see Form 871, and shall be dealt with as of the pro- 

follows, til&it 18 to S8ry paving? off 

r 1 1 11 dulilH and 

(1) The trees shall, out of such moneys, pay to the coy all moneys purr-haaing 

representing premiums on the issue of the stock, and shall property. 

pay to the coy’s bankers a sum sufficient to pay off a loan 

of 1. or thbts now owing by the coy to them, and a 


sum or sums sufficient to pay off the whole of the existing 

mortgages amounting to 1 . or thbts on certain ppties ol 

the coy specified in the second schedule hto, and shall in 
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due course apply such moneys in paying off such mortgages,, 
and the coy shall procure the release of such mortgages. 

(2) The surplus moneys shall from time to time at the request in 

writing of the coy, be applied by the trees in or towards 
the purchase of any licensed or other ppties suitable for 
the purposes of the coy, which the coy, with the approval 
of the trees, may from time to time determine to acquire. 

(3) Such ppties may be freehold or leasehold, with or without 

goodwill, licences, or fixtures, and it shall rest with the trees 
to determine how any of such ppties shall be vested in them, 
whether by demise, sub-demise, charge, or otherwise, and 
the coy shall vest the same or procure the same to be vested 
in the trees accordingly. 

(4) Such further ppties shall become pt of the specifically mortgaged 

premises in priority to the A. stock and the securities for 
the same. 

(5) The trees may accept such title to any such ppty as they may 

think sufficient, whether perfect or not. 

(6) The price to be pd for any such ppty must be a fair one. 

(7) The trees shall be at liberty to accept a certificate by any 

surveyor or valuer whom the trees may believe to be 
competent to the effect that the ppty to be purchased is 
suitable for the purposes of the coy, and that the price is a 
fair one as sufficient evidence thof. 

(8) Pending the applicon and payment of any of the sd moneys 

as afsd the trees may invest or deal with the same in 

accordance with clause hof [see clause 24 of Form 81], 

and as occasion requires may realise and convert the securities 
for the time being representing the same. 


The coy as and when each of the outstanding 5 p.c. debentures 
becomes payable or previously thto, if practicable, shall pay off or 
satisfy such debenture either in cash or by issuing to the holder, if 
willing, a debenture or debentures hby secured or otherwise in such 
manner as shall be arranged, and as and when any outstanding 
debenture is so pd off or satisfied the coy shall procure the. transfer 
thof to the trees to be held on the trusts hof, the intention being that 
the debenture holders hby secured shall not only have the benefit 
of the security hby constituted, but shall also be placed on an equality 
as far as practicable in point of security with the holders of the 
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outstanding 5 p.c. debentures for the time being. The debentures so 
transferred to the trees are hnftr referred to as the security debentures. 

The above will be used with the following: — 

Subject as afsd, the coy may issue any of the debentures hby secured 
to such persons and on such terms and at such time or times and 
otherwise in such manner as the coy may think fit, but so much of the 
moneys as shall be necessary and shall arise from the issue of such 
debentures shall be applied by the coy in paying off the outstanding 
debentures as afsd or when they mature. 


The security debentures shall be held by the trees as a security 
for the payment of the debentures hby secured and the interest thereon, 
and the tree.s shall as and when the security hby constituted shall 
become enforceable as hnftr provided l)e at liberty to deal with and 
enforce such debentures and exercise all rights incident to the ownership 
thof in such manner as they think expedient, and the payment of 
each half-year’s interest on the deljentures hby secured shall operate 
in satisfaction of the corresponding half-year’s interest on the security 
debentures. 


The trees shall henceforth (subject and without prejudice to the 
outstanding debentures and all securities for the same) hold the lease- 
hold hereditaments sj)ecified in the first schedule hto upon the trusts 
and for the purposes hnftr declared of and concerning the .same as 
a specific security for the payment of all moneys for the time being 
owing on the security of these [iresents. 


The coy having already given to tlie holders of the ))rior debenture 
stock notice of its intention to redeem the prior debenture stock held 

by them resply on the day of next shall on that day or 

within ten days afterwards or before that day duly redeem the same 
either by payment of the cash payable for redemption or by issuing 
debenture stock, hby secured or otherwise as may be arranged, and 

shall before or within twenty-eight days after the sd day of 

prove to the satisfaction of the trees that the whole of the .sd prior 
debenture stock has been satisfied aad that the premises thereliy 
charged are freed from such charge and from all claims in respect of 
the prior debenture stock, and when such proof has been given the 
trees shall certify hereon that such proof has been given to them or 
him, and such certificate shall be conclusive and shall absolve the 
trees from any further obligation in the matter. 
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Form 98, 1“ order to enenre the due performance by the coy of the obligations 

imposed on it by the last preceding clause hof, the coy shall not issue 
any of the 400,0001. stock hby created otherwise than— 

(1) For cash payable by such instalments as the coy may determine, 

or 

(2) In satisfaction of the prior debenture stock at such rate p.c. 

as the coy may determine and arrange; 

and out of the cash obtained by the is.sue of the sd 400,0001. stock 
the coy shall appropriate and set apart, for the purpose of paying 
off the prior debenture stock for the time being outstanding, such a 

sum as shall be sufficient to redeem the same at thi' price of 1. 

p.c and the moneys so set apart shall be regarded as specifically 
appropriated for the purpose of clearing off such outstanding prior 
debenture stock. 


Form 94. 


Application 
of stock 
proceeds in 
acquisition of 
assets to be 
rested in the 
trustees. 


All moneys, &c. [see Form 87] shall be dealt with as follows, that 
is to say:— 

(1) The sd moneys .shall, from time to time upon the request in 
writing of the coy, be applied — 

(a) Wholly or in pt to the payment of the purchase-money 
or pt of the purchase-money of ppty suitable for the purposes 
of and contracted to be purchased by the coy or already 
purchased by the coy; or 

(b) Wholly or in pt in making advances upon mortgage 
of ppty or in acquiring any mortgage of ppty, whether vested 
in the coy or others, where such advance or acquisition shall 
seem desirable in the interests of the coy. 


(2) Every such request must be accompanied by parlars of the 
proposed applicon, and in particular — 

(a) In the case of ppty proposed to be purchased, the 
tenure and nature of such ppty and the price pd or to be 
pd for it; and 

(b) In the case of a proposed advance, the tenure and 
nature of the ppty on which the advance is proposed to be 
made; and 

(c) In the case of a proposed acquisition of a mortgage, 
the tenure and nature of the mortgaged premises. 


(3) Every such request must also be accompanied by a certificalw 
signed by at least two directors of the coy, certifying that 
in their opinion the proposed applicon is desirable in the 
interests of the coy. 
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(4) Pending the applicon of the moneys afsd in manner hnbefore 

provided, the trees may invest the same under clause 27 
hof, and may, as and when occasion shall require, call 
in and realise such moneys and deal with the same under 
this clause. 

(5) All the ppty and mortgages acquired pur.suant to the last 

preceding clause .shall be vested in the trees, subject, 
neverthel(>.s.s, to the A. stock, and the securities for the 
same shall become pt of the specifically mortgaged premises 
&c. 


The Land Registration Act, 1925. 

Where the company owns registered land or land which cornea within the 
provisions of the Aet as to compulsory registration on sale, any specific charge 
should be made by registered charge. 

The form of an unfettered floating charge on land is not affected, and nothing 
is usually done to fetter the company's powers under the Acts. 

Rut where the floating charge fetters or restricts the company’s power to 
mortgage or charge in priority (.see p. 69, tuprn), and the land is registered, 
the trustees will probably be well advised to put a caution on the register under 
sects. 53 or 54 of the Act. 

As to specific charges and securities— 

(1) Where the land is not registered it may be desirable to insert a covenant 
by the company not to register without the consent of the trustees 
(see Form 95), and to put a caution on under sects, 53 or 54 of the 
Act. 

As to registered land, it will generally be expedient to provide in the trust 
deed for the execution by the company of a charge to be registered under the 
Acts. See Form 96. 

On registering the charge at the Land Registry a certificate of registration 
under sect. 79 of the Companies Act should be produced. See Land Registration 
Rules, 1925, r. 145. 


The coy hby covenants with the trees that the coy will not during 
the continuance of this security register its title to the sd hereditaments 
under the Land Registration Act, 1925, without the consent in 
writing of the trees, and it is hby agreed and declared that the trees 
shall be at liberty to give or withdraw such consent as they may 
think expedient. 

The coy shall forthwith execute in favour of the present trees a 
charge on the sd freehold hereditaments for securing the payment to 

the sd A. B. and C. D. of the principal sum of 1 . with interest 

thereon at the rate of p.c.p.a., payable half-yearly on the 

day of and day of , such charge to be effected in 

24 (2) 


37 1 


Fonn M. 
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accordance with the provisions of the Land Kegistration Act, 1925, 
and of the rules thereunder, and to the satisfaction in all respects 
of the trees, and the trees shall hold the sd charge as a security for 
the payment of the principal moneys and interest hby secured, and 
shall (subject to the proviso following) be at liberty to exercise 
all the rights incident to the ownership of the sd charge accordingly, 
and the payment by the coy of each half-year’s interest on the 
debentures shall be regarded as in satisfaction of the interest for that 
half-year payable under the sd charge. Provided always, that until 
the security hby constituted shall become enforceable and the trees 
shall have become entld to entei and take possession of the mortgaged 
premises the trees shall not enter by virtue of the sd registered 
charge or exercise the power of sale thereunder or otherwise enforce 
such charge. 

H.M. Land Registry. 

Land Registration Act, 1925. 

District. 

Title No. 

Property. 

[Dale.] 

In conson of /., we, the Coy, Limtd, of , hby charge 

the land comprLscd in the title above referred to with the payment 

to A. B., of , and C. D., of , on the day of , of the 

principal sum of L, with interest at p.c.p.a., payable on the 

day of and day of in every year ; and we declare 

as follows: — 

(1) The power of sale implied by sect. 101 of the Law of Property 

Act, 1925, is to be exercisable as if sect. 103 of that Act 
were repealed. 

(2) The power of leasing conferred by sect. 99 of the sd Act shall 

not be exercised by us without the previous consent in 
writing of the sd A. B. and C. D., or their assigns. 

(3) This charge is to secure all further advances made by the sd 

A. B. and C. D. or their assigns. 

Signed, sealed, &c. 

The charge must be executed as a deed. 

[Where a registered charge is made in favour of trustees of a debenture trust 
deed the date of payment should be the same as in the trust deed; but if this 
involves a lengthy description of the circumstances in which the debenture stock 
may become enforceable, it would be simpler to fix a date, say, six months from 
the date of the charge. If the company desires to protect itself against premature 
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action by the trustees, it could register a caution or restriction; but this wih 
hardly be neceaaary in most cases.] 

.Sec, generally, the notes to Form 4o in the Land Registration Rules, 1920 


Property to be Conveyed. 

The coy shall cause the hereditaments specified in schedule 

hto to be iorthwith vested in the trees upon the trusts hot free from 
iiicumbrances (other that the ehiel and other rents mciitd in such 
schedule and incidents of tenure, if any), and for that purpose the 
coy shall forthwith execute and do, or cause to be executed and done, 
all such assurances and things as the trees m.ay reasonably require, 
and it is expressly declared as follows (that is to say):— 

(1) The freeholds specified in the first and fourth jits of the sd 

.schedule arc to be demi.sed to the trees for the term of 1,000 
years from the date of .such demise. 

(2) The leaseholds specified in the second pt of the sd schedule 

are to be demised to the trees for the residue of the term.s 
for which the same arc resjily held cxeejit the last three 
days of each of the same terms rcsply. 

(3) The coy is to make out to the rea,soDable satisfaction of the 

trees a good title to the sd freehold and leasehold premises, 
but the trees may accept such title and .such evidence of 
title to the sd premises resply as they may think sufficient, 
with full power to accept any certificate or report or opinion 
as sufficient notwithstanding that the same may not constitute 
legal evidence. 

(4) The several as.surances afsd are to be expressed to lie made 

by the coy as beneficial owner, and arc to contain all such 
covenants by the coy for the payment of all rents and 
otherwise as the trees may reasonalily require. 

(5) If the coy shall be unable to comply with para. (3) hof as 

regards any particular ppty, the coy shall pay to the trees 
such a sum in cash as shall be certified by Messrs. — — , 

of , surveyors, to be in their opinion the fair value of 

such ppty with a good title, and in that case such ppty shall 
be excluded from the oi)eration of this clause, but the sd 
sum of cash shall become and be pt of the appropriated 
assets as above defined. 

Where it is desired to constitute end issue the stock before the property can 
be transferred, the trust deed should contain a covenant to demise, e.p., as above. 
In each case the trust deed very commonly requires the proreeds of the issue 
to be paid to the trustees as in Form 88. 


Form 97. 
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Form 99. 
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The coy shall cause the assets specified in the first schedule hto to 
be forthwith vested in the trees upon the trusts hof, free from incum- 
brances, and for that purpose the coy shall forthwith execute and 
do or cause to be executed and done all such assurances and things 
as the trees may reasonably require for the purpose of effectually 
vesting the sd appropriated assets in the trees in accordance with the 
local laws relating thereto, and it is expressly declared as follows 
(that is to say) : — 

(1) The ppties specified in the first pt of the sd schedule shall, 

whether freehold or leasehold, be r'ested in the trees, by 
conveyance or demise, as the case may be, free from incum- 
brances, and accordingly the coy shall pay off or satisfy 
all mortgages or charges now affecting the same, and when 
any equity of redemption is outstanding shall buy up or 
foreclose or procure the release thof. 

(2) The trees shall have full discretion as to what they shall require 

the coy to do or cau.se to be done under this clause. 

(3) The trees may in any case in w'hich they consider it expedient 

direct that the vesting afsd shall be effected by the creation 
in favour of the trees of a mortgage or charge of or on the 
{)articular asset instead of by an absolute conveyance or 
assignment. 

(4) As regards any mortgages which may now rank as first mortgages 

on the ppties specified in the first pt of the sd schedule, or 
any of them, the trees may, in any case in which they think 
it expedient, direct that any such mortgages shall, in lieu 
of being absolutely pd off and extinguished, be kept alive 
and transferred to the trees as pt of the appropriated assets, 
and the same shall become pt of the appropriated assets 
accordingly. 

(5) The trees may accept such title and such evidence of title to 

the sd premises resply as the trees may think sufficient. 

(6) A certificate in writing by the trees to the effect that the coy 

has in their opinion duly complied with the provisions of 
this clause, or has duly comphed with the same to any 
specified extent, shall be conclusive evidence in favour of the 
trees that the trees have made all reasonable requisitions on 
the coy under this clause, and that the coy has complied 
with the same fully or to such specified extent, but such 
certificate shall not preclude the trees from subsequently 
requiring the coy to do anything further under this clause 
if the trees think it expedient to make such further requisition. 
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Inasmucli as it niay iu tli6 interests of the stockholders be expedient 
from time to time to vest some pt or pts of the appropriated assets 
in local trees, whether with a view to facilitating realisation or disposal 
thof, or to avoid expense, outgoings, or imposts which can thus be 
avoided, or for any other reason which the trees may think sufficient, 
it is expressly declared that whenever the trees think such vesting 
expedient they may efiectuate the same in such manner as they think 
fit, and may declare the trusts on which such local trees are to hold 
the premises vested in them, and may provide for the remuneration 
and indemnity of such local trees, and may invest them with such 
powers, authorities, discretions, and duties as to the trees may seem 
expedient, and the trees shall be in no way responsible for any 
misconduct on the pt of any such local trees. The trees shall not 
act under this clause without the approval of the coy, unless and 
until the security hby constituted becomes enforceable. 


Form 100. 


Foreign aaeeU 
may be rested 
in local 
trusteed. 


The coy hby covenants with the prc.sent trees that the coy will 
forthwith eflect or cause to be effected in favour of the trees an effectual 
mortgage or effectual mortgages of the hereditaments specified in 
the second schedule hto in accordance with French law for securing 

the payment of the sd sum of 1 . and interest, and it is expressly 

declared that the trees shall have an absolute and uncontrolled 
di.scretion as to what they shall require the coy to do or cause to he 
done under thi.s clause, and that they shall be at liberty to take steps 
through any bank or firm, or official, to obtain the advice of any local 
lawyer or other person who may be recommended by such bank, firm, 
or official, as competent to advise in regard to the premises, and that 
the trees may act on the advice given by any such person wholly or 
in pt, and that the trees shall be in no way responsible for any loss 
that may be incurred by reason of their acting on such advice or of 
their requirements under this clause not having been as extensive as 
might be or by reason of any such requirements not being the most 
suitable for effectually creating the sd mortgage or mortgages, and a 
certificate in writing signed by the trees to the effect that the coy has 
in their opinion duly complied with the provisions of this clause shall 
be conclusive evidence in favour of the trees that the trees have made 
all reasonable requisitions on the coy under this clause, and that the 
coy has complied with the same, but such certificate shall not jireclude 
the trees from subsequently requiring the coy to do anything further 
under this clause if they think expedient so to do. And, in the 
meantime, until the sd local mortgage or mortgages shall have beeu 
so effected the sd hereditaments shall stand and be specifically charged 
in favour of the trees with the payment of all moneys intended to be 
hby secured. 
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Mortgages of Uncalled Capital. (Bee p. 53, supra.) 

The coy, as beneficial owner, hby assigns unto the present trees all 
that portion of the capital of the coy which at present is uncalled, 
namely, the sum of 31. in respect of each of the shares in the capital 
of the coy which have been issued and are outstanding, and all calls 
and sums hereafter made or received in respect thof. To hold the 
same unto the present trees, their exors, admors, and assigns absolutely 
to the intent that the same may be held as a specific and not a floating 
security for the payment of the moneys intended to be hby secured. 

As regards the uncalled capital afsd, assigned by the last preceding 
clause hof, the following provisions shall have effect : — 

(!) The trees may at any time hereafter permit the coy to call up 
such capital, or to receive the same or any pt thof in advance 
of calls; 

(2) Such permission may be given on such terms and conditions as 

the tre<‘s may think expedient; 

(3) All such momys, if and when jid up, shall belong and be pd 

over to the trees, and shall h(' carried to the redemption fund 
mentd in clause hof: 

(4) Save as herein provided, none of the mortgaged capital shall, 

during the continuance of this security, he called up or 
received in advance of calls: 

(5) The coy shall not at any time during the continuance of this 

security create any charge on the uncalled capital afsd 
without giving previous notice in writing to the person oi' 
persons in whose favour such charge is created of the 
assignment thof hby made. 

This is an example of the mode in which uncalled capital ie sometimes dealt 
with. In such ca.se the clause of the deed stating when the security is to become 
enforceable sometimes contains a paragraph as follows: — 

" If the company shall not, within six months from the date hereof, pass a 
special resolution introducing a new clause into its articles of association 
expressly prohibiting any mortgage or charge on the uncalled capital assigned 
by clause hereof, ranking in priority or pari pasm with the debentures.” 

The object is to fortify the security by incorporating a very important asset. 
See supra, p. 147. 


That portion of the capital of the coy which is at present uncalled, 
and amounts to 100,0001., shall stand charged with the payment to 
the trees of the stock, and the interest thereon, and all other moneys 
intended to be hby secured, and such charge shall be a specific security, 


Another. 
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and the following provisions in regard fhto shall have effect ; that is 
to say ; — 

(1) The coy may at any time and from time to time call up such 

cajiital, or allow payment in advance of calls of such capital 
or any pt thof, but only on the terms that any capital so 
called u]) or advanced shall be ))d by the shareholders to the 
account of the trees with some bank to be nominated by 
them. 

(2) All such moneys if and when i)d u]) shall become pt of the 

apjiroprjiited assets. 

(3) The coy shall not at any time during the continuance, &c. 

Kec (5) of last form. 

i(4) As regards any shares m respect of wfiich at the date hof any 
})t of the sd capital remains nnpd, no surrender or forfeiture 
thof shall, so long as the. .sd capital remains unpd as afsd, 
be taken or made without the approval in writing of the 
trees. 


Debenture Service Fund. 

The eoy shall forthwith o.stabli.sh a debenture service fund, and 
the following provisions in regard thto shall have effect, that is to 
say ; — 

(!) The coy shall in the month of May, 19 — , and in each succeeding 
month of November and May, pay into such fund the sum 
of at least 20,(XX)Z. 

(2) Out of the sd fund the coy shall from time to time jiay the 

interest on the debentures falling due on the 1st of June 
and the 1st of December each year. 

(3) In the month of December, 19 — , and in each .succeeding month 

of Decemlier and June the coy shall apply the sd fund to the 
redemption of so many of the debentures as the same shall 
be sufficient to redeem, and so that any fraction of 105f. 
shall be retained in the fund and carried forward. 

(4) If, when it is ))roposed to redeem, the market price of the 

debentures shall lie 1051, or upward.s, the particular 
debentures to be redeemed on that occa.sion shall he 
determined by a drawing to be made in accordance with 
the provisions contained in the debentures, and the redemption 
price shall be 1051. for every 1001. debenture, together with 
all interest to date of payment. 

(5) If, at the time for redemption, the market price of the 

debentures shall be less than 1051. per 1001, debenture, the 
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coy may eSect the redemption by purchasing debentures, 
in the open market. 

(6) Should the security hby constituted become enforceable, any 
moneys then in the sd fund shall be regarded as money 
arising from the sale of a portion of the specifically 
mortgaged premises, and shall be applied and dealt with 
accordingly. 

Ab to the power of a company to distribute by way of dividend any profit 
made in the purchase of its debentures, see Wall v. London and Provincial Trad, 
Ltd., (1920) 1 Ch. 45. 


Redemption and Sinking Funds. 

The following provisions as to redemption shall have effect, that 
is to say: — 

(1) A redemption fund shall be established by the trees. 

(2) In the month of , , and in the same month in each 

succeeding year whilst any of the stock remains outstanding, 
the coy shall pay to the trees the sum of 2,0001., which 
shall be placed to the credit of the sd redemption fund. 

(3) In the year , and in each succeeding year up to and 

including the year 19 — , the trees shall forthwith, after 
the receipt of the sd annual sum of 2,0001., apply the same 
in purchasing in the market, at the lowest price they or 
he can arrange, so much of the stock as such sum shall 
suffice for such purchase. 

In framing provisions for a sinking or redemption fund, care must be taken 
to see that not only are the debentures redeemable, t.e., liable to redemption, but, 
if BO intended, that the company is under an obligation to redeem the same. Rt 
Chicago <k A. W. Granaries Co., Morrison v. Same, (1898) 1 Ch. 263. 

(4) In the year , and in each succeeding year, the trees shall 

forthwith, after the receipt of the sd s um of 2,0001., apply 
the same in purchasing in the market, at less than 107 p.c. 
so much of the stock as shall be obtainable at less than 

107 p.c,, and if and so far as for months after the 

payment of such sum the trees shall not have been able to 
purchase the required amount, or some pt thof, at less than 
107 p.c,, then and in such case the sd sum, or so much thof 
as shall not have been so applied, shall be applied in 
redemption of debenture stock, to be selected by drawings 
as hnftr provided. 

(5) The stock to be redeemed on each occasion, where there is to 

be a drawing as afsd, shall be determined by a drawing. 
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wliicli the trees shall cause to be made, and for the purpose Form 10$. 
of every such drawing the stock for the time being out- 
standing shall be divided as neatly as may be into batches 
of about 1,0001. each, and every such batch (whether 
comprising one or several holdings) shall be represented by 
a lot bearing a denoting number, and in the first in-stanee 
.such lots shall be drawn as may be required to exhaust 
a.s nearly as possible the amount of the moneys available 
for redemption, and such amount shall be a()plied in 
redeeming the hatches represented by the lots drawn, and 
if the redemption thof would not exhaust the moneys 
available as afsd, one fresh lot shall be drawn, and every 101. 
of the stock represented thereby .shall be represented by a 
fresh lot hearing a denoting number, and there shall he a 
fresh drawing on such further lots up to the requisite 
amount, and the stock represented by the further lots so 
drawn shall also be redeemed. 

(6) Every such drawing as afsd shall be made at the registered 

office of the coy. or at some other place approved by the 
trees, and shall he ttuide in the presence of one of the trees 
at least, and of a notary public of London. 

(7) Forthwith after every such drawing, the trees shall notify to 

the coy in writing the stock which has been drawn for 
redemption, and th(“ coy .shall thereupon forthwith give to 
the stockholders, or those who.se .stock is to be redeemed 
as afsd, notice in writing of the coy's intention to redeem 
the stock held by them resjily, or, as the case may be, so 
much of their stock as shall have been drawn for redemption, 
and fixing a time and place for payment, and for surrender 
of the stock to be redeemed. 

(8) At the time and place so fixed, each stockholder shall be hound 

to surrender to the coy to be cancelled the amount of his 
stock which is to he so redeemed, and to give uji his certificate 
of stock in order that the same may be cancelled, and 
upon receiving evidence of such surrender and cancellation, 
the trees shall cause to be pd to the stockholder the 
amount payable to him in respect of such redemption, and 
such payment shall be made through a bank if the trees 
.shall think fit. 

(9) All stock BO redeemed shall be cancelled, and the coy shall not 

be at liberty to issue any stock in substitution for stock 
which has been so redeemed. 
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(10) All stock purchased in the market by the trees as afsd shall 
forthwith be surrendered to the coy, and the coy shall not 
be at liberty to i.ssue any stock in substitution for the stock 
.so .surrendered. 

As to re-issue under sect. 75, see snpra, p. 140. Paragraph (9), supra, negatives 
the power. 


The following provisions as to a sinking fund shall take effect, 
that is to say : — 

(1) A sinking fund shall be established in the names of the trees. 

(2) The tree.s shall carry to sucli fund (a) the capital moneys 

referred to in para, (b) of clau.se , and (b) all such 

other money.s as the coy .shall provide out of the general 
asset, s. 

(3) All such money.s pd in to such account may until the applicon 

thof in redemption be invested or otherwise dealt with in 
accordance with clause hof. 

(4) The trees may at any time, on the request of the coy, apply 

any of the sinking fund in purchasing in the market at less 
than par so much of the stock as .shall be obtainable, and 
whenever the sinking fund for more than one month 

shall have amounted to the sum of 1. or upwards, the 

trees .shall apply the same iu redeeming so much of the 
stock as the fund shall he sufficient to redeem at the price 
of 1101. for every KKJk of the stock. 

(5) The stock to be redeemed on each occasion shall be determined 

by a drawing, which the trees shall cause to be made, and 
for the purposes of such drawing every bl. of the stock shall 
be assigned a number, and the numbers shall be drawn, 
and the holders of the stock corresponding with the drawn 
numbers shall exclusively rank for redemption on such 
occasion. 

(6) The trees shall on each occasion cause notice in writing to be 

given to the stockholders whose numbers have been 
drawn, stating the amount payable to each, and calling on 
them resply to surrender to the coy the stock to be redeemed, 
and appointing a time and place in London, not being less 
than one month after the service of such notice, for such 
surrender. 

(7) At the time and place, &c. See (8) of preceding form. 

(8) Any notice to the stockholders for the purpose of this clause 

may be given by advertising the same in The Times 
newspaper, or by sending the same through the post, 
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addressed to the stockholders at their registered places of 
address, and any notice so advertised or sent shall be deemed 
to be served at the expiration of twenty-four hours after it 
is so given or advertised. 

(9) All stook purchased in the market pursuant to this clause 
must, on payment of the purcha.se-money for the same, be 
transferred to the trees, and .shall thereupon be deemed 
to be cancelled. 

3. During thi- continuance of the security the coy shall on the 

15th day of December, , pay to the trees a sum sufficient to pay 

the interest on the debenture.s which will fall due on the 1st day of 
January and the 1st day of July which shall next follow such day 
for payment, and also a .«um sufficient to pay the next half-yearlv 
premium on the policy or policies hnftr mentd, and the sum so pd 
shall be ap])lied fir.st in payment of the interest afsd when due, and. 
secondly, in paying the premium or premiums afsd when due. .Vnd 
with a view to the payment of the interest on the debentures as afsd 
the coy shall from time to time, seven days before, each half-year's 
interest falls due, furnish to the tree.s a list showing the names and 
registered addresses of the debenture holders rcsply and the amount 
of the interest which will be payable to them rcsply in re.sj)pct of such 
half-year; and the trees shall in duo course send cheques for the amount 
of such interc.si to the debenture holilers, addre.sscd to them rcsply 
at their registered {dacc.s of addre.ss as .sot forth in the li.st so 
furnished, and the trees shall not be re.spon.sible for any los.s in 
tran.smi.s.sion whether caused by any inaccuracy in the .sil list or 
otherwise. 

4. — (I) The payment of the principal inoney.s secured by the 
debentures shall be further secured by a sinking-fund policy or 
sinking-fund jiolicics to be effected in the name.s of the tree.s with 

the Assurance Society, of , London, or some other in.«uranct 

coy approved by the trees; and the coy shall from time to time at 
its own expense effect such policy or iwlicies accordiugly. 

(2) The debentures for the time being issued and outstanding shall 
never exceed the amount of the principal moneys secured by such 
policy or policies, and before any debenture expressed to be entld to 
the benefit hof is issued the coy shall sati-sfy the trees that the 
same is covered by the policy or policie.s afsd, and the Iree.s shall 
upon being so satisfied at the request of the coy certify the fact that 
the trees have been so satisfied on the debenture, ami no debenture 
issued by the coy shall be effective unle.s.s and until .such certificate 
shall have been placed thereon. 
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(■3) Every policy to be efEected as afsd shall be effected on the terms 
that the premium thereon shall be pd yearly or half-yearly, and that 
non-payment of any premium is not to forfeit the policy, but merely 
to reduce the amount payable in respect thof. 

(4) The coy will, as and when it effects each policy as afsd, pay 
the first premium thereon, and the subsequent premiums shall be pd 
as provided by clause 3 hof. 

(5) If at any time before the security hby constituted becomes 

enforceable the coy shall satisfy the trees that by reason of any 
of the debentures having been redeemed or pd off or otherwise 
satisfied the amount of the sinking fund policy or policies for the time 
being standing in the names of the trees exceeds the amount of the 
principal moneys secured by the debentures outstanding, the trees 
shall at the request and cost of the coy concur with the coy in 
reducing the amount of the sinking policy or policies to the amount of 
the outstanding debentures, but so that all moneys receivable from 
the insurance coy in respect of such reduction shall be pd over to 
the trees, and such moneys shall be dealt with as if the same arose 
from a sale under clause hof. 

(6) If the security hby constituted shall become enforceable before 
the sd policy or policies shall become payable, the trees shall be at 
liberty to make such arrangement as they may think expedient with 
the insurance coy afsd for accelerating the payment thof subject to 
a discount or otherwise as may be arranged. 

(7) All moneys received by the trees under or by virtue of the 
sinking-fund policy or policies afsd shall, save as provided by para. 5 
of this clause, be held by them upon the trusts herein declared of 
and concerning the moneys to arise from a sale under the primary 
trust for conversion. 

The coy shall establish a sinking fund for the redemption of the 

debentures, and with a view thto shall open at the Bank, Limtd, 

or some other bank selected by the trees, an account in the names 
of the trees and the coy. And such account shall be kept during 
the continuance of this security in the joint names of the trees and 

the coy. And the coy shall in the year and in each succeeding 

year pay into such account the sum of 10,0001., and shall notify the 
payment thof to the trees, and the following provisions shall apply 
to such funds, that is to say: — 

Sometimes the annual sum is made payable out of surplus profits of the 
company after paying specified dividends. 

1. The moneys pd in to such account shall, subject as hnftr provided, 
be invested in such of the investments authorized by clause 
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hof as the coy, with the approval of the trees, may from time to time Form 108. 
select ; and such investments may from time to time be sold or disposed 
of or varied as the coy, with such approval as afsd, may from time to 
time think expedient. 

2. The income arising from the assets for the time being constituting 
the sinking fund shall be pd into the sd fund and be pt of it. 

3. The sinking fund, and the a.ssets for the time being constituting 
the same, shall be regarded as specifically appropriated to the redemption 
of the debentures, and if when the .security hby con.stituted 
becomes enforceable there shall be any assets in the sinking fund, such 
assets shall be deemed to be pt of the specifically mortgaged premises, 
and shall be dealt with accordingly. 

4. The coy, with the approval of the trees, is to be at liberty from 
time to time and at any time to apply any portion of the sinking fund 
in the purchase of any of the debentures either upon the open market 
or by private contract, and either at par or at a premium or at less 
tlian par. 

•h. The coy, with the approval of the trees, is to be at liberty to 
keep any debentures so purchased on foot by depositing the same 
in the sd account, or may cancel such debentures or any of them. 

fi. Where debentures so purchased arc kept on foot as afsd they 
may at any time be sold with the consent of the trees, and the 
purchase-money arising therefrom shall be pd into the sd account, 
and where any debentures are cancelled as afsd the coy shall not be 
at liberty to issue any debentures in place thof, and the amount of the 
debentures issued shall be permanently reduced accordingly. 

7. With the approval of the trees the coy is to be at liberty to effect 
with some insurance coy approved by the trees a sinking policy in a 
form approved by the trees for securing the redeni})tion in due course 
of the debentures or any specified part of the debentures, and in such 
Case the coy shall thenceforth out of the sd annual sum of lC,000f. 
pay the annual premium on such policy, and the sd policy shall become 
pt of the specifically mortgaged premises, and if the coy raake.s default 
in paying the sd premium the trees may pay the same out of the 
specifically mortgaged premises. 

8. The surplus income of the sd fund not for the time being required 
for payment of the premium on the sd policy shall be added to the 
.sinking fund and invested a.s afsd. 

SometimeB the deed provides that debentures are to he purehased “ at the 
lowest price.” As to this, see Sational Trust v. IftkArr, (1912) A. C. .777. 



m 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XL. 


Form 109. 

Btock-in<trade 
to be kept up. 


Form 110. 

Trustees not 
to be con- 
cerned with 
later security 
holders of the 
company. 


Kooping up Stock'in-Trade. 

1. The coy shall at all times during the continuance of this security 
keep up its stock-in-trade taken at cost, and its good book debts after 
deducting current trade liabilities, and its cash in hand and at bankers, 
to a value of not less than 120,0001. 

2. The coy shall in every month of January and July during the 
continuance of this security furnish to the trees a report certified 
by the auditors of the coy .showing the amount and value of the coy’s 
stock-in-trade taken at co.st, good book del)ts and cash in hand and at 
bankers, as on the last day of the preceding month, and in every month 
of July such report shall be founded upon an actual stocktaking, and 
the trees may, if in their discretion they think fit so to do, and from 
time to time and at any time, appoint some person or firm to ascertain 
and check such report, and they shall allow such persons to examine 
the sd books and stock as and when he or they may require for that 
purpose, and .shall furnish him or them with all reasonable facilities 
and assistance, and .shall pay to such person or firm such fees on each 
occasion as the trees shall direct. 

Provisions as to Subsequent Securities. 

The rights, powers, and securities hby vested in the trees are to 
be considered to be vested in them in trust to secure the stock as a 
first charge on the mortgaged premises, and those rights, powers, 
and securities shall be in nowise prejudiced or affected by the issue 
of any second or other debenture stock or other securities which the 
coy may issue or create, and such second or other debenture stock or 
other securities shall be so constituted and created that, notwith- 
standing the provisions of the trust deed or other instrument 
constituting or creating the same, the trees shall be able to exercise 
all their powers, authorities, and discretions thereunder without in 
any way consulting or giving notice to or procuring the consent of 
the trees for the holders of such second or other debenture stock, or 
of the owners of any other securities as afsd, and may treat the coy 
as the owner of the mortgaged premises, subject only to the stock hby 
constituted. 

Where the trust deed securing the first debentures or debenture stock contains 
elaborate provisions as to interim dealings with the mortgaged premises at the 
request and with the concurrence of the company, and it is proposed to issue 
second debentures or debenture stock, a clause as above is requisite, as otherwise 
the trustees could not, after notice of the second issue, safely act at the request 
or by the direction of the company. 

The provision in the second trust deed should run thus: — 

“ Notwithstanding the provisions herein contained, the trustees of the first 
trust deed shall be at liberty to exercise all thoir powers, authorities, 
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diflcretioTW under that deed without in any way consulting or giving notice to or jtQ 

procuring the consent of the trustees for the holders of the second debenture ' 

stock hereby secured, and may treat the company as the owner of the mortgaged 
premises, subject only to the first debenture stock and the securities for the 
same.” 

That such a provision is valid, see Mtmiu v. Lighlfoot, 11 Ecj. 45y. 


Advuiees to Leaess. 

Where any lease is granted, or agreed to be granted, at a ])rpiniuin Form IH. 

pursuant to clause hof, the coy may arrange with the lessee, Advances to 

or intended lessee, that the whole or some pt of the premium shall lessees, 
be advanced to the lessee on the security of a mortgage or charge on 
his interest under the lease, or that the whole or somi* jit of such 
premium shall without payment be secured by such mortgage or 
charge, and the trees shall have power to give effect to such 
arrangement, and shall have full discretion as to the terras of the 
mortgage or charge to be given as afsd; but .so that if required by the 
coy such mortgage or charge shall contain such provisions as the coy 
may require for securing to the coy as far as may iw the e.’cclusivi' 
or especial tight in regard to the supply of malt liquor, spirits, luul 
other goods to the premises comprised in the mortgage or eharge. 

All mortgages and securities so acquired shall become and be )it of 
the appropriated assets. 

In the case of a brewery company leasing licensed premisos as a tied hou«u. 
a clause as above ia aometimea inserted. 


Foreign Assets: Powers of Attorney. 

Inasmuch as the mortgaged hereditaments are and will be wholl}’ form 112. 

or for the most pt situate in the colony of , whilst the trees will 

be resident in the United Kingdom, and it i.s necessary to make special pruviaioim ii« 
provision suitable to such circumstances, it is therefore expres.sly 
provided and declared as follows: — 

(1) The trees may from time to time execute such powers of attorney 

as may seem to them best calculated to enable the trees 
promptly and from time to time as occasion may require, 

and more particularly in and elsewhere abroad, to 

execute and perform all or any of the powers, authorities, 
and discretions hby vested in or imposed on the trees. 

(2) In selecting any such attorney, the trees may act on their own 

judgment, or may take and act on the opinion or recommenda- 
tion of any person, coy, or firm in or in the United 

25 


P.— D. 
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Itett 112. Kingdom, and that whether such opinion or recommendation 

is or is not based on personal knowledge, and any such 
appointment may be made in favour of any coy or firm, or of the 
directors, nominees, or managers of any coy or firm, or in 
favour of any fluctuating body of persons, whether nominated 
directly or indirectly by the trees. 

(3) It shall be no objection to any such attorney that he is in the 

employment of the coy, or is interested directly or indirectly, 
or under the influence, direct or indirect, of the coy, or that 
he is intere.sted in any of the stocks, shares, or securities of 
the coy. 

(4) The trees may require any such attorney to give security for 

the due performance of his duties, but shall be under no 
obligation to require security. 

(5) Any such attorney may be invested by the trees with power 

to exercise and perform all or any of the powers, authorities, 
duties, and discretions hby, or by law, or by contract, or 
otherwise, from time to time vested in the trees, and as fully 
as the trees could exercise or perform the same if present, 
and with all incidental powers, including power to receive 
on behalf of the trees any notices, orders, judgments, requests, 
accounts, and the like. 

(6) The trees may fix the remuneration of any such attorney, either 

directly or through some attorney or nominee of the coy, 

in , and may out of the mortgaged premises pay or 

satisfy all costs, charges and expenses of any such attorney, 
and may authorize him to take the same out of any moneys, 
or assets coming to his hands as such attorney. 

(7) Any .such power of attorney may contain such, if any, restrictions 

or qualifications as the trees may think fit, and may be 
expressed to be made subject to any further restrictions or 
qualifications which the trees may from time to time make. 

(8) Any such power of attorney may contain such provisions in 

favour of purchasers, lessees, mortgagees, and other persons 
dealing with the attorney or attorneys as the trees may 
think fit. 

(9) Any such power of attorney may empower the attorney or 

attorneys to appoint any substitute or substitutes, and to 
revoke any such appointment. 

(10) Any such power of attorney may contain such other provisions 

as the trees shall think fit. 

(11) The trees shall not be chargeable with breach of trust on the 

ground that any such power of attorney was in its terms too 
wide or general or unfetterd, or that the trees did not 
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sufficiently or at all supervise the proceedings of any such 
attorney. 

(12) The trees shall not be responsible for any loss sustained by 
the coy in consequence of any acts or defaults on the pt of 
any such attorney. 

A clause as above is sometimes required when the property is abroad. 


Steamship Insurance Clauses. 

The following provisions in regard to each of the ste.imslnpH for the 
time being forming pt of the specifically mortgaged jireraiscs shall 
have effect, that is to say; — 

1. The coy, immediately after such steamship becomes subject to 
the provisions hof, shall efiect and indorse over to and dcjiosit with 
the trees time policies for the full value of such steamer again.st risks 
of every description, including war ri.sk.s, and such policies shall be 
effected with such offices, firms or persons as shall be approved by the 
trees, and the coy shall one week at least before the expiration of every 
.such policy for the time being on foot under these presents, or if and 
so often as any such policy shall, in the hands of the tree.s havi? for any 
reason lapsed or become insufficient or defective, forthwith effect and 
indorse over to and dejiosit with the trees a policy or policie.s for the 
full value of the description afsd to the intent and so that the steamer 
.shall at all times during the continuance of tins seenrity be insured 
in the manner and for the value hnbefore mentd. 

2. If, during the continuance of this security, the coy shall fail to 
perform any of its obligations under para. 1 of this clause, it shall 
he lawful for but not obligatory on the trees to effect an insurance 
or insurances of such steamer, and if they shall determine to effect 
any such insurance the same .shall be for such amount and with such 
per.son, coy or firm and framed in such terms as the tree.s shall approve, 
and the coy shall, on demand, pay to the trees in cash all sums expended 
by the trees in relation to any such insurance. 

3. The coy shall forthwith enter such steamer for her full tonnage 
in protecting and indemnity a.ssoriations approved by the trees and 
shall at all times during the continuance of this security.— 

(a) Keep such steamer ,so entered to the satisfaction of the trees; 

and 

(b) Give to every such a.s.sociation in which such steamer .shall for 

the time being be entered all such notices of the .security 
hby constituted and all such iindertaking.s for ])aymeut of 
calls as may be required by the rules of such as.soe.iation ; 

25 (2) 
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“■ coy as ship owner according to such rules. 

And if the coy shall make default in the performance of any of the 
obligations imposed on it by this clause, it shall be lawful but not 
obligatory on the trees to enter and keep entered the steamer in any 
such associations or association as afsd cither in their own names or 
in the name of the coy, and to give all such undertakings and make all 
such payments .as the trees may think St for the purposes of or in 
connection with any such entry', and any payment so made by the trees 
shall he repayable by the coy within seven days after demand in 
writing and shall bear interest at the rate of 10 p.c.p.a. until repayment. 

4. The trees shall be entid to collect and give good discharges for 
all or any claims under any policy of assurance deposited with or 
effected by them or upon such associations afsd in respect of such 
steamer, and all moneys collected in respect of any such policy shall 
be pd over to the trees and shall be held by them on the trusts which 
would be applicable thto if the same had arisen from the sale of a 
proportion of the specifically mortgaged premises pursuant to 
clause hof. 


Reconstruction and Novation. 

Form 114. If the coy shall at any time determine to reconstruct by transferring 
Provision for undertaking to a new coy, whether under the power in that behalf 
reconstruction contained in the coy’s memdum of asson or by proceedings under 
and novation. 23 ^ ^j,g Companies Act, 1929, or otherwise, and if by the 
agreemt for effectuating such reconstruction, provision shall be made 
that the new coy shall take the place of the existing coy as regards 

the debentures hby secured, and the new coy shall within weeks 

of its incorporation execute a deed-poll covenanting with the trees 
hof, and with the holders of debentures hby secured and with the 
old coy, that it shall from henceforth take the place of the existing 
coy in relation to the sd debentures, then and in such case the trees 
for the time being hof shall concur with the new coy and with the 
old coy in executing a supplemental trust deed providing that the new 
coy shall henceforth take the place of the old coy in relation to the 
debentures hby secured, and that these presents and the debentures 
shall thenceforth be read and construed accordingly, and such supple- 
mental trust deeds shall have full effect and each of the holders of the 
debentures of the existing coy shall be bound forthwith, on the 
request of the new coy, to give up his debenture in order that a note 
may be placed thereon as to the execution of such supplemental trust 
deed, and if he fails to do so his debentures, whilst he remains in 
default, shall not carry interest. 
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Sometimes an issue of debentures or debenture stock is made at a time when 
the company contemplates reconstruction, and, in the circumstances, desires to 
make provision as above. 

Ab to what is a reconstruction, see South AJrkan Supply, dbc. Co,, (1904) 
2 Ch. 268. 

Meetings of Trustees. 

Inasmuch as it may be impracticable or inconvcuient for all the 
tree.s to concur in the execution and exercise from time to time of the 
trusts, powers, and discretions hby vested in them, the following 
provi.sion.s shall have effect, that is to say: — 

(1) The trees may meet together for dispatch of business, and 

otherwi.se regulate their meetings and proceedings as they 
think fit, and may determine the quorum for the transaction 
of busine.ss, and until othcrwi.se determim'd by the, trees 
two trees shall form a quorum. 

(2) It shall not be necessary to give notice of a meeting of the trees 

to a tree who is not for the time being within the United 
Kingdom. 

(d) A tree may at any time, and the secretary of the trees on the 
reque.st of any tree shall at any time, convene a meeting 
oi' the trees. Meetings, unless otherwise determined by the 
trees, .shall be hold at the office of the trees in London. 
Questions arising at any meeting of the trees shall be 
decided by a majority of votes. 

(4) The trees may elect a chairman of their meetings and determine 

the period for which he is to hold office; but if no such 
chairman is elected, or if at any time the chairman is not 
jjresent at the time appointed for holding the same, the 
trees present shall choose some one of their number to be 
chairman of such meeting. 

(5) A resolution in WTiting, signed by all the trees, shall be as valid 

and effectual as if it had been passed at a meeting of the 
trees duly called and constituted. 

(6) A meeting of the trees for the time being at, which a quorum 

is present shall be coirlpetcnt to exercise all or any of the 
authorities, powers, and discretions for the time being vested 
in or exercisable by the trees generally. 

(7) The trees may delegate any of their powers to committees 

consisting of such member or members of their body as they 
think fit, and any committee so formed shall, in the exercise 
of the powers so delegated, conform to any regulations that 
from time to time may be imposed on it by the trees. 
Except so far as otherwise directed by the trees the 
provisions herein contained shall (wiuJiKis mutandis) apply 
to meetings of any such committee. 


Form 114. 
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Form 116. 


Form 116. 

Trustees may 
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with staff, &c. 


Form 11 7. 
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(8) Minutes of proceedings of the trees shall be duly entered in 
books to be provided for the purpose by the trees. Such 
minutes of any meeting of the trees or of any committee, if 
purporting to be signed by the chairman of such meeting, 
or by the chairman of the next succeeding meeting, shall 
be reeeivable as jtrimd fade evidence of the matter set forth 
in such minutes. 

A clause as above is sometimes required. 

In order to facilitate the performance by the trees hof of the 
trusts and powers hby vested in them, the trees shall be at liberty to 
take a suitable office in London, and to jjrovide therein a safe, or, if 
the trees think fit, to rent a safe elsewhere, and the trees may 
employ a secretary and .sueh hankers, accountants, brokers, experts, 
and agents as they may from time to time think expedient with a 
view to obtaining th<> best advice and assistance in carrying out 
the trusts hof; and it shall rest with the trees to fix the remuneration 
of such persons, and all exj)cn,so.s incurred hereunder shall be pd by 
the coy, 

1. Notwithstanding its trusteeship hof the, [Trust Coy] is to be 
at liberty — 

(a) To accept office as tree of any deed for securing any other 

sprie,s of debentures or debenture stock of the coy, and on 
such terms as to remuneration and otherwise as may be 
arranged with the coy. 

(b) To give any guarantee in relation to any sueh debentures or 

debenture stock on such terms and for such consideration 
as the society may think fit. 

(c) To accjuiie on its own behalf or as tree for any other person or 

jiersons the equity of redemption in the mortgaged premises 
or any intere.st therein or any pt thof, and any shares in 
or debts, liabilities or securiti(« of the coy, and generally 
to take any steps that may seem expedient with a view to 
obviating or minimising any loss by reason of the [Trust 
Coy] being liable as guarantors in respect of the debentures 
or debenture stock hby secured. 

2. The discretion hby given to the [Trust Coy] to postpone the 
exercise of the primary trust for conversion is to be regarded as 
vested in the [Trust Coy] not solely for the benefit of the debenture 
holders, but also tbe protection and benefit of the [Trust Coy] as 
guarantors of the debentures, and accordingly there shall be no 
right in the debenture holders to interfere with the exercise of sueh 
discretion, whether by applicon to the Ct or otherwise. 
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THIS TRUST HEED is made the day of , between the 

B. Railway Coy, Linitd (hnftr called “ the coy ”) of the one pt, and 

and of the other pt; W hereas the coy proposes to construct 

a railway from to , and intends to construct such railway 

in scctlous, and intends forthwith to undertake and complete the 
construction and etjuijmient of the first section of such railway, which 

will be about miles in length, and will commence at and end 

at , Anh whereas it is propo.sc<l to raise the funds for the 

construction and equipment of .such railway by the creation and issue 
of deiientures, and it is intended that the funds for the construction 
and equipment oi the first section of such railway shall be jirovided 

by the creation and issue oi /. of debentures of the coy framed 

in accordance with the form set forth in the first sciiediile lilo. Anh 
WHEREA.s the coy has determined to secure such debentures in manner 
hnftr appearing. Now these tresekts witness aid decxare as 
follow.s;— 

]. In these present.^, iinle.s.s there be soinetliiiip in the .subject or 
ccmti'xt inconsistent therewith— 

" The debentures " means the 1 . deiientures above referred 

to or .such of the same as shall for the time being be 
outstanding. 

"The debenture holders" means (he registered holders for the 
time being of sucli debentures. 

" The trees " means the said and , or other the trees oi 

tree for the time being hof. 

" The mortgaged premi-se.s " niean.s the ppty charged bj’ clausi* .'t 
hof. 

‘'Extraordinary re.solutioii ” has the meaning a.s.«igiie<l Ihto by 
clause Iti of the seroinl schedule lito. 

2. The 1 . debentures afsd shall be framed in accordanee with 

the form set forth in the first schedule lito. 

3. The coy hliv specifically charges the first section of the railway 
afsd, namely, the .section of about — — niil(!.s, commencing at — — and 

ending at , and also all the stations, laiid.s, .snling.s, warcbon.-es, 

buildings, reservoir.s, rolling stock, telegraphs, telepliones, tools, right,' 
and eSects, both present and future, belonging to the coy in eonueetinii 
with such section, with the payment of the prineipal moneys and 
interest intended to be secured by the debeiiture.s, and of all other 
money.s payable liereunder, 

4. The debentures shall be offered for public subscription forthwith 

and all moneys received by the coy in respect of such debentures 
shall be placed in the Bank to an account to be opened the; e 
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Form 118. 


Supervision of 
eipenditure. 


Trustees may 
use balance. 


in the names of the trees, and the trees shall invest such moneys or 
place the same on deposit as hnftr provided, and shall hold such 
moneys and the investment thof and the income thof (hnftr collectively 
referred to as “ the construction fund ”) upon trust to apply the sd 
fund in paying the costs of and incident to the construction and 
equipment of the first section afsd; and any surplus which shall 
remain after the construction and equipment of such section shall 
be handed over to the coy. 

5. For the purpose of supervising the expenditure of the construction 
fund, the trees shall from time to time appoint an engineer who shall 
be instructed from time to time to certify in writing to the trees what 
sums, having regard to the work done towards the construction and 
equipment of the railway, ought to be pd over to the coy, and in so 
certifying, the sd engineer shall take into account the length of the 
line, the works carried out and to be carried out, and the total sum of 

1 . afsd; and such engineer, in giving his certificate, shall be at 

liberty to act on such evidence of the expenditure as he may in his 
absolute discretion think proper, and without being bound to proceed 
to the site of the railw'ay, or otherwise of his own knowledge to 
investigate the condition of affairs, and the trees shall be at liberty 
to act on the certificates of such engineer without being in any way 
bound to go behind such certificates, or to investigate the evidence 
on which the certificates were given, and shall be in no wise re.sponsible 
for any losses occasioned by acting on any certificate improperly 
given. 

6. If the security hby constituted shall become enforceable as hnftr 

provided, and the trees shall determine to enforce the same, then 
and in that case so much of the construction fund as shall not previously 
have been pd out shall be freed from the foregoing provisions, and 
•shall be applicable by the trees or tree in such manner as they shall 
think fit towards the completion and equipment of the sd section, 
but if and so far as they shall determine not to expend the same in 
that way, such construction fund shall be held as if the same 
represented moneys arising from the sale of a portion of the section, 
and shall be dealt with in accordance with clause hof. 

7. If the trees enter into possession of the mortgaged premises, or 
any pt thof, before the completion and equipment of the sd section, 
the trees may complete the comstruction and equipment of the sd 
section in such manner as they think fit, and for that purpose may 
use the construction fund, or so much thof as shall then remain 
unapplied, and for the purposes of such construction and equipment 
may employ contractors, engineers, surveyors, and others, and make 
all such contracts and arrangements as the trees may think fit. 



TRUST DEEDS. 


393 


8. If the trees enter into possession or remain in possession after Form 118. 
the completion and equipment of the section, they may henceforth ~ 

carry on the working of the section in such manner as they think fit, 
and for that purpose may enter into all such contracts and arrangements 
as they think expedient, and shall apply all nroneys received by them 
from the working of the section, first in payment of the cost of and 
incident to the working, secondly, the surplus shall be held by them 

on the tru.sts by clause hof declared of and concerning the moneys 

therein mentd. 

y. When the whole of the sd railway shall have been completed 

. ^ of debenturei 

and equipped, the coy may, by notice in writing to the trees hof and on all ieotioni 

to th(! trees of any further deed or deeds executed pursuant to 

•' being coin- 

clauses and hof, declare that all the debenture.s entld to the plet^. 

benefit of these presents, and to the benefit of such further deed or deeds, 

shall thenceforth be consolidated as regards security, and thereupon and 

t henceforth all such debentures shall rank pari passu in point of charge, 

and the several specific charges on the several sections of the railway, 

and the several floating charges created as security for each series, 

shall collectively operate and enure for the equal benefit of all the 

debentures, and the jirovisions contained in the second schedule hto 

shall apply to all the debentures, and the coy and the several trees 

shall concur in executing all such instruments and things as shall 

be necessary or expedient I'or the pur])ose of effectuating such 

consolidation and amalgamation of securitie.s; and in case any 

difference shall arise in regard thto, such difference shall be referred 

to the senior conveyancing counsel of the Chancery Division of the 

High Ct of Justice, whose decision shall be final. 

The general provisions of the deed should follow Form 81, with suitable 
modifications, including the insertion of Form 112. 


THIS TKUST DEED is made tbe day of , between the Form 119. 

coy (hnftr called “ the coy ”) of the one pt and the Corporation, 

Limtd, of the other pt. for securing 

prior lien 

Whereas the coy Las been registered as a coy limtd by shares 

under the Cos (Consoln) Act, 1908, to , with a capital of 2,000,000^., 

divided into 200,000 shares of 101. each, of which 100 are founders’ 
shares and the remaining 199,900 are ordinary shares. And whereas 
the whole of the sd 200,000 shares have been issued and there have been, 
prior to the date of the presentation of the winding-up petons hnftr 
mentd, called up on each such share the sum of 51. lOs., leaving the 
sum of 41. 10s. uncalled and unpd thereon. And whereas, by an 
indenture of lease, dated, &c., and made, &c., certain hereditaments, 



394 


DEBENTUKES AND DEBENTURE STOCK. [ChAP. XL. 


J^arm 119 » situate, &c., more particularly described in such indenture of lease, 

■ were demised to the coy for the term of 999 years from the of -, 

at the rent thereby reserved and subject to the covenants and 
conditions therein contained and on the pt of the lessees thereunder 

to be performed and observed. And whereas in the year the 

coy issued a series of First Mortgage Debentures for an aggregate 
amount of 500,0001. secured upon the capital then remaining uncalled 
of the coy and upon the sd leasehold hereditaments and by a floating 
charge upon the whole ppty, assets, and undertaking of the coy, and 
also by an Indenture of Trust (hnftr called ‘‘ the ad trust deed ), 

dated the day of , and made between the coy of the one [it 

and of the other pt, whereby the sd leasehold hereditaments 

were demised by the coy to the sd ■ — - and for the residue of 

the sd term of 999 years less the last day thof. And whereas in or 

about the year the coy issued Idccond Mortgage Debentures lor 

an aggregate amount of 430,0001., comprising in effect the same ppty 
as that comprised in the .sd First Mortgage Debentures but expressed 
to be subie(!t to the ad princi])al sum of 500,0001. and interest secured 
by the sd First Mortgage Debentures and to the sd trust deed. And 
WHEREAS the coy has from time to time deposited the several securities 
the parlars whereof are specified in the third column of the first pt 
of the inventory mentd in clause 16 hof with the several creditors 
of the coy whose names are specified in the first column of the same 
pt of the sd inventory as security for the payment of the debts the 
amount whereof is set. forth opposite the names of the sd several 

creditors in the second column thof. And whereas on the 

day of a call of 21. IDs. per share was, with the consent of the 

trees of the sd trust deed, made on the shareholders of the coy, and 

upwards of 1. ha.s been received in respect thof and now stands 

to the credit of the trees in an account in their names at the Bank of 

England. And whereas on or about 1 he day of an action 

was commenced m the Chancery Division of the High Ct of Justice 
on behalf of the holders of all the sd First Mortgage and Second 
Mortgage Debentures resply to enforce the security created by the 
sd trust deed and debentures re.Mply, and in or about the month of 

petons were resply presented by for the winding-up of the 

coy. And whereas at the date of the sd proceedings the coy was 
and it now is indebted or alleged to be indebted to various persons 
whose names are specified in the first columH ol tfift bfie si 

'wwv.v.wvxv.b, weivtors m respect oi tfie sums 
opposite their names resply in the second column of the sd third 
pt of the same inventory. And whereas in view of the sd proceedings 
a 8C eme o arrangement Kas been proposed of which schem'^ the 
followmg are the terms material to be here stated, namely 
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And whekeas in pursuance of the sd scheme the call of H. KV. 
per share thereby contemplated has already been made with the 

consent of the trees of the sd trust deed and a sum exceeding 1 . 

has lieen received in respect thof and now stands to the credit of the 
trees of that deed in the account afsd. And whereas in accordance 
with the sd scheme tlie coy is about to issue a .series of 250,0001. Prior 
Lien Debentures, in 2,500 debentures of 1001. each, in the form set 
forth in the first schedule hto. 

Now THESE PRESENTS WITNESS AND DECLARE AS EOLLOWS: — 

1. Unless there be something in the subject oi context inconsistent 
therewith, the exjiression.s following .shall have the meanings hnftr 
mentd (that i.s to .say): — 

“ The trees hof ” means the Corporation, Limtd, or other 

the trees for the tune being hof. 

“ The existing Kir.st Debentures ’’ means the sd debentures of 
tlie coy for 500,0001 .secured by the .sd indenture or trust 
deed of tlie of . 

“ The existing Second Dt'beiiiurcs ” means the debentures of the 
coy for 430,0001. i.s.sued as af.sd. 

'■ The existing secured creditors ” means the several persons 
named in the first column of the first pt of the inventory 
af.sd. 

" The existing unsecured creditors ” means the several persons 
named in the first column of the third pt of the inventorv 
af.sd, 

“ The arranging creditors ” means the holders of the existing 
Second Debentures and the exi.sting .secured creditors and 
the existing unsecured creditors afsd. 

“ The debeiiture.s ” means the debentures for the time being hb\ 
secured, lieiug the aliove-meiitd Prior Lien Debentures, and 
'■ the debenture holders ” means the holders for the tine 
being of such debentures. 

“ The appropriated as.sets ” means the assets which for the tiim 
being .shall he or ought to be entered in the register ot 
appropriated assets in accordance witli clause hof. 

“ The general assets ” means any assets for the time being of the 
coy charged by clause bof. 

“ The mortgaged premises ” means the uncalled cajutal assigned 

by clau.se hof, the premises demi.sed by (:lau.se 

hof, the appropriated a.s.sets and the general assets. 

“ In writing ” means written or printed or partly written and 
partly printed. 
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F«m 119. 2. The coy shall forthwith procure the holders of the existing 

Convertion of Debentures and the existing secured creditors to transfer 

ezisting their debts and securities for the same to the trees hof to be held on 
debentures, declared. 

3. The coy shall as soon as possible procure the holders of the 
existing First Debentures of the coy to accept payment of the principal 
moneys and interest thereon, with a premium of 3 p.c. in satisfaction 
of such debentures, and the trees of the sd trust deed shall, with the 
concurrence of the coy, provide out of the sd cash in their hands at 
the Bank of England the sum necessary to make such payment, and 
when and so soon as such payments shall have been made or duly 
provided for, the balance of the moneys in the Bank as afsd shall be 
handed over to the trees hof. 


Tnuteee to 
certify when 
certain events 
ooour. 


4. When and so soon as the coy shall have proved to the satisfaction 
of the trees hof : — 

(a) That notice has been given by the coy of its intention to pay 
off the existing First Debentures, and that the sd moneys 
in the Bank of England are more than sufficient to clear 
them off; 


(I)) That the coy has procured or can procure the holders of the 
existing Second Debentures and the existing secured creditors 
to transfer their debts and securities to the trees hof in 


accordance with clause 2 hof ; 

(c) That the sd petons and action have been withdrawn and 
dismissed and that no other winding-up proceedings are 
pending: 

the trees hof shall in writing certify that such proof has been given. 


Debenture 5. All moneys payable in respect of the debentures shall be made 
payable to and be received by the trees hof or by bankers approved 
bank. by the trees hof, and all moneys so pd shall, subject as hnftr provided, 

be deemed to belong to the trees hof, and shall be carried to the credit 
of the trees hof, and such bankers shall be instructed to carry the 
same to such credit accordingly, and all such moneys shall be at the 
risk of the coy, and when and so soon as the certificate afsd has been 
given such moneys, together with any balance handed over pursuant 
to clause 3 hof, shall be applied from time to time in paying to the 
holders of the existing Second Debentures and to the existing secured 
creditors the cash payable to them resply under the scheme of arrange- 
ment afsd. And the trees hof shall be at liberty (with the sanction 
of such bankers) to permit the coy to draw cheques on such account 
in favour of any of the sd several persons for such cash. The balance 
shall be pd over to the coy when and so soon as the coy shall have 
satisfied the trees hof that it has issued to the sd holders of the existing 
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Second Debentures and to tbe sd existing secured creditors A. 
Debentures of the coy for the balance due to them resply or has other- 
wise satisfied the amount due to them resply. 

6. If the certificate afsd is not given within three montlia from tlie 
date hof the trees hof may give notice in writing to the coy that unless 
they are. placed in a position to give such certificate within fourteen 
days from the date of such notice they will treat the scheme of 
arrangement as abandoned and return the money subscribed in respect 
of the debentures; and unless the coy within such period of fourteen 
days or such extended period (if any) as the trees hof may allow, place 
the trees hof in a position to give the certificate afsd, and the trees 
hof give such certificate accordingly, the sd scheme shall at the 
expiration of such period be deemed to bo abaniloned and the trec.s 
hof shall thereupon reassign the debts and securities assigned to them 
pursuant to clause 2 hof, and shall return to the subscribers for the 
debentures the amount pd up by them resply, and these presents 
shall thereupon become null and void save that the coy shall be bound 
to pay and indemnify the trees hof against all expenses and liabilities 
incurred by them in relation hto. 

7. When and so soon as — 

(a) the certificate afsd shall have been given, and 

(b) the existing First Debentures shall have been ])d off as afsd, 

(c) the existing Second Debentures and the existing secured 

creditors shall have been pd off or satisfied as afsd, 
all the securities for the same resply shall be deemed to be satisfied 
and discharged, and the trees of the sd trust deed and the holders 
of the existing Second Debentures and the existing secured creditors 
shall execute all such transfers and releases as the trees hof may 
require. 

[The rest of the deed will be on the lines of Form 81.] 
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CHAPTER XLI. 

REGISTRATION FORMS. 

The following Forma relate to the registration of mortgages, charges and 
debentures under sects. 79—91 of the Act. See Chap. XXIV., supra. 

No. of coy . (Board of Trade Form No. 47.) 

The Cos Act, 1929. [See below.] 

Parlars of a Mortgage or Charge created by a Coy 
Registered in England. 

Pursuanl to sect. 79. 

Name of coy . 

The fee payable on registration of a mortgage or charge is 10s. if the 
amount secured does not exceed 200i., and 11. if it exceeds 200b 
Presented by - — . 


Parlars of a mortgage or charge created by , Liratd, a coy 

registered in England. 


(1) 

(2) 

(3) 

(4) 

(5) 





Amount or rate per cent, of 





the Commission, Allowance 





or Discount (if anv) paid or 

Date and 



Names, 

made either directly or in- 

description 


Short 

Addresses 

directly by the Company to 

of the 

Amount 

particulars 

and 

any person in consideration 

instrument 

secured 

j of the 

Descriptions 

of his subscribing or agreeing 

creating or 

bv the 

1 Property 

of the 

to subscribe, whether abso- 

evidencing 

Mortgage 

Mortgaged 

Mortgagees 

lutely or conditionally, or 

the 

or Charge. 

or 

or Persons 

procuring or agreeing to pro- 

.Mortgage 


Charged. 

entitled to 

cure subscriptions, whether 

or Charge (a). 



the charge. 

absolute or conditional, for 





any of the Debentures in- 





eluded in this Return (6). 







Signature . 


Designation of position in relation to the coy . 

Dated the day of , 19 — . 

This is Form 47 of the Order of the Board of Trade, dated the 7th October, 
1929. 

A somewhat different form is used where the debentures are of different 
umounts or where a single debenture is registered. In more than one case 

(o) A description of the instrument, «.y., “trust deed,” “mortgage,” 
“ debenture,” &c., as the case may be, should be given. 

(4) The rate of interest payable under the terms of the debentures should not be 
entered. 
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certain debentures, described in the certificate as “ forming part of a series of 
debentures, all ranking pari passu, for a total amount not exceeding the nominal 
amount of the issued [or paid-up] capital of the company for the time being," 
haee been registered. 

No. of coy . (Board of Trade Form No. 47a.) 

The Cos Act, 1929. [See helow.] 

Pari-ars of a Series of Debentures containing, or giving by 

REFERENCE TO ANY OTHER INSTRUMENT, ANY CHARGE, TO THE 
BENEFIT OF WHICH THE DEBENTURE HoLUERS OF THE SI) SERIES 
ARE ENTITLED PARI PASSU, CREATED BY A OOY REGISTERED IN 

England. 


Pursuant to sect. 79. 

Name of coy . 

The fee payable on the registration of these parlars is 10^. if the amount 
of the it’hole series does not exreed 2(K)1., and U. if it exceeds 200Z. 

This Form (No. 47a) is to be used for registration of parlars of the 
entire series. When more than one issue of debentures in the series is 
made, parlars of each issue subsequent to the first should be sent to the 
registrar on Board of Trade Form No. 48. 

Presented by . 


Parlars of a sorie.s of debentures created by , Limtd, a coy 

Tepi, stored in Pingland, 


(1) 

(2) 

(3) 

( 4 | 

(5) 

(6) 

(7) 




Date of the 



Amount or rate per cent. 



1 

1 Covering 



of the Commission, 




Deed (if any) 


1 i 

Allowance or Discount 




bv which the 



(if any) paid or made 



Dales of 

: security is 


T'lames 

either dircctlv or in- 

Total 

Amount 

Rpsolu- 1 

i created or 

General 

of the 

diri'ctly by thcCnmpany 

amount 

of the 

tions 

[ defined; or, 

Dosenp- 

Trustees 

to any person in con- 

secured 

present 

authoriz- 

if there is no 

tion of 

(if any) 

sidcration of his sub- 

by the 

issue 

ine the 

such Deed, 

the 

for the 

scribing or agreeing to 

whole 

of the 

issue 

the date of 

Property 

Dcben- 

subscribe, whether ah.so- 

eeries. 

series. 

of the 

the first 

charged. 

ture 

lutcly or conditionally, 



scries. 

execution 


holders. 

or procuring or agreeing 




of any 



to procureaubscriptions, 




Debenture 



whether absolute or eon- 



■ 

of the 


i 

ditional, for any of the 



1 

1 series. 



Debentures included in 



i 


1 

1 


this Ketum (a). 


1 

j 

, 

1 

1 

i 

1 

1 

1 

I 

i 


vSiguature . 


Designation of position in relation to the coy . 

Dated the day of , 19 — . 

(a) The rate of interest payable under the terms of the debenture!, should not be 
entered. 


Form IMi 


Form 121. 


Particulars 
of a series of 
debentures 
(sect. 79 ( 8 )). 






400 


DEBENTURES AND DEBENTURE STOCK. [Chap. XLI. 


Form 121 follows (as prescribed by the Companies (Fees) No. 1 Order, 

1929);— 

For registering particulars of a series of debentures under Part III. 
of the Companies Act, 1929 — £ s. d. 

Where the total amount secured by the whole series does not 

exceed 2001 0 10 0 

Where it does exceed 2001 1 0 0 

For registering particulars of charges under sect. 91 of the Companies 

Act, 1929 0 5 0 

For registering the appointment of a receiver or manager of the 
property of a company under sect. 86 of the Companies Act, 1929 ... 0 5 0 

For inspecting the register of charges — 

For each inspection 0 1 0 


No. of Coy . 

Form 122. 

Particulars 
of a series of 
debentures. 


(Board of Trade Form No. 43.) 
The Cos Act, 1929. 

[A 5s. cos registration fee stamp 
must be impressed here.] 


Parlars op an Issue of Debentures in a series by a Coy 

REGISTERED IN ENGLAND. 

PuTsmnt to sect. 79 (8). 

Name of coy . 

For registration of the entire series Board of Trade Form No. 47a 
must be used. 

Presented by . 

Parlars of an issue of debentures in a series when more than one 
issue in the series is made by , Limtd, a coy registered in England. 


( 1 ) 


Date of 


( 2 ) 


Amount of 
present issue. 


(3) 

Particulars as to the amount or rate per cent, 
of the commission, allowance, or discount (if 
any) paid, or made, either directly, or indirectly, 
by the Company, to any person in consideration 
of his subscribing or agreeing to subscribe, 
whether absolutely or conditionally, or procuring 
or agreeing to procure subscriptions, whether 
absolute or conditional, for any of the Debentures 
included in this Return (a). 


Signature • 

Designation of position in relation to the coy . 

Dated the day of , 19 — . 

See sect. 79 (8), p. 187, supra. 

Forma Nos. 47a and 48 referred to in Forms 121 and 122 are the forms so 
numbered prescribed by order of the Board of Trade of the 7th October, 1929. 

(o) The rate of interest payable under the terms of the debentures should 

mir-.ft bm imteirert, • 
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No. of coy 


(Board of Trade Form No. 47b,) Fgfm UJ. 


The Cos Act, 1929. 

[See below,] 

Parlars op a Mortgage or Charge .scbject to which ppty has 
BEEN ACQUIRED ON OR AFTER I, ST NOVEMBER, 1929, BY A COY 
REGISTERED IN ENGLAND. 


PartiouUrs 
of charge 
lubject to 
which pro- 
perty U 
acquired. 


Pursuant to sect. 81. 

Name of coy . 

The fee payabk on registration of a mortgage or charge is 10s. if the 
amount secured does not exceed 2001., and If. if it ereceJs 200Z. 

Presented by . 

Parlars of a mortfiage or charge subject to which ppty has I'oeti 

acquired on or after 1st Novendier, 1929, by , Liratd, a coy 

registered in England. 


(1) 

(2) 

(3) 


(.') 

Date and 
description of 
the instrument 
creating or 
evidencing the 
Mortgage or 
Charge («). 

Date of the 

1 acquisition 
of the 
Property. 

Amount 
owing 00 
security 
of the 
Mortgage 
or Charge. 

•Short 
particulars 
of the 
Profierty 
Mortgaged or 
Charged. 

Names. Aiidri'sse.s 
anil Desrriptioii.s 
of the Mortgagees 
or Persons entith'd 
to the Charge. 


1 





Signature . 


Designation of position in relation to the coy . 

Dated the day of , 19 — . 

Sect. 79 of the Act, following sect. 93 of the Act of 1908, only applies to a charge 
created by the company. The registration provisions are now eictcndcri Ui 
charges on the company’s property which is acquired hy the company subject 
to the charge. See sect. 81, supra, p. 191. 


(o) A description of the instrument, e.;)., trust deed, mortgage, debenture, 
Ac., as the case may be, should be given. 

A copy of the instmtnent certified as prescribed in paragraph (4) of this Order 
mnst be delivered with these particulars. 


P.— D. 


26 
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DEBENTURES AND DEBENTURE STOCK. [ChAP. XLI. 


Form 124. 

Particulars 
of charges 
on property 
acquit^ 
before Ist 
Nov., 1929. 


No. of coy . (Board of Trade Form No. 54 a.) 

Tie Cos Act, 1929. 

[A 5s. cos registration fee stamp 
must be impressed here.] 

Paklaks of Charges created and Charges on Ppty acquired 
BEFORE THE IST DAY OP NOVEMBER, 1929, BY A COY REGISTERED 
IN England. 

Pursuant to sect. 91. 

Name of coy . 

Presented by . 

Parlars supplied by , Limtd, a coy registered in England : — 

(a) Of mortgages or charges created by the coy before the 1st 

November, 1929, and remaining unsatisfied at that date 
which would have been required to be registered under the 
provisions of paras (g), (h) and (i) of sub-sect. (2) of sect. 79 
of the Act if the mortgages or charges had been created on or 
after that date; and 

(b) Of mortgages or charges to which any ppty acquired by the coy 

before the 1st November, 1929, is subject and which would 
have been required to be registered under the provisions 
of sect. 81 of the Act if the ppty had been acquired on or 
after that date. 


(1) 

(2) 

(3) 

(4) 

(5) 

Date and 
description of 
the instrument 
creating or 
evidencing the 
Mortgage or 
Charge (a). 

Date of 
acquisition 
of the 

Property (b). 

Amount owing 
on the security 
of the 

Mortgage or 
Charge at the 
let day of 
November, 1929. 

Short 

Particulars 
of the 
Property 
Mortgaged or 
Charged. 

Names, 
Addresses and 
Descriptions of 
the Mortgagees 
or Persons 
entitled to the 
Charge. 


1 





Signature • 


Designation of position in relation to the coy . 

Dated the day of , 19 — . 


(tt) A description of the instrument, e.g., “trust deed,” “mortgage,” 
“ debenture,” Ac., as the case may he, should be given. 

(t) This column should be completed only when the mortgage or charge is a 
mortgage or charge to which the property was subject when acquired by the 
company. 
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These particulars should have been delivered within six months after the f24 

comniencement of the Act. See sect. 91, which contains the following ■ — 

provisions : — 

91. — (1) It shaU be the duty of a company within six months after the 
commencement of this Act to send to the registrar of companies for registration 
the prescribed particulars of — 

(a) any charge created by the company^ before the date of the conunencenjent 

of this ,\ct and remaining unsatisfied at that date, which would have 
been required to be registered under the provisions of paragraphs (g) 

(h) and (i) of sub-section (2) of section seventy-nine of this Act or 
under the provisions of section ninety of this Act. if the charge hod been 
created after the commencement of this Act; and 

(b) any charge to which any property acquired by the company before the 

commencement of this Act is subject and which would have been 
required to be registered under the provisions of section cighty-one of 
this Act or under the provisions of section ninety of tliis Act, if the 
property had been acquired after the commencement of this Act. 

(2) The registrar, on payment of the prescribed fee, shall enter the said 
particulars on the register kept by him in pursuance of tiiis Part of this Act. 

(31 If a company fails to comply with this section, the company and every 
director, manager, secretary or other officer of the company, or other jterson who 
is knowingly a party to the default shall be liable to a fine not exceeding fifty 
pounds for every day during which the default continues: 

Failure to register docs not affect the validity of the charge. (Sect. 91 (3) 
provi.so.) 

I hby certify that a series of debentures created by The Coy, 

Limtd, on the day of , for securing the sum of 1., was this 

day registered pur.suant to sect. 79 of the Cos Act, 1929. 

Given under my hand, at London, this day of , 

, Registrar of Cos. 


Form 125. 

Certihcalc of 
registration 
of debenture. 


Appheon having this day been made for the entry on the register Form 126. 
of the parlars required by sub-sect. (8) of sect. 79 of the Cos Act, 1929, 
in relation to a series of debentures containing a charge (to the benefit registration 
of which the debenture holders of the sd series are entld pari passu) ’’ 

created by , Limtd, by resolution passed on the day of , 

19— (and one of such debentures having been duly produced), I hby 
certify that the total amount .secured or intended to be secured by 
the sd series is 100,0001., and that all the parlara required by 8ub-.sect, (8) 
of sect. 79 of the sd Act in relation to the sd series have been this day 
entered on the register. 


Given under my hand, at London, this day of 

, Registrar of Cos. 
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Porm 127. 


Certjfioate of 
registration 
of trust deed. 


Form 128. 

Certificate of 
registration 
of trust deed, 
statutory ship 
mortgages, 
and deben- 
tures. 


Form 129. 

Certificate of 
registration, 
Scotland or 
Northern 
Ireland. 


I hby certify that a mortgage or charge, dated, &c., and created 

by The Coy, Limtd, for securing debentures for the aggregate 

sum of 1., was this day registered pursuant to sect. 79 of the Cos 

Act, 1929. 

Given, &c. 


I hby certify that a trust deed dated the 17th December, 1919, and 
two statutory ship mortgages dated the 2nd January, 1920, and 
77 debentures, numbered, &c., each for securing 50i. with interest as 
therein mentd, and forming pt of a series of like debentures all ranking 
pari passu of a total of 4,000f. created, fee. [as in above form]. 

Given, &c. 

The registrar's certificate is conclusive. Yolland, Huston & Birkett, (1908) 
1 Ch. 162; Cunard Steamship Co. v. Hopwood. (1908) 2 Ch. 66i; and sect. 82 (2). 


No. of coy . (Board of Trade Form No. 47c.) 

The Cos Act, 1929. 

[A 5s. cos registration fee stamp 
muLst be impressed here.] 

Certificate of Kegistration in Scotland or Northern Ireland 
OP a Charge oobiprising Ppty situate there. 

Pursuanl to sect. 79 (5). 

Name of coy . 

Presented by . 

Certificate. 

I [or We], , of , being (a) , hby certify that the charge (b) 

of which a true copy is annexed hto was presented for registration 

on day of , 19 — , at (c) . 

Signature 

See sect. 79 (6), p. 187, supra. 


(a) This certificate must be given by a director or secretary of the company, 
or by a person interested in the charge otherwise than on behalf of the company, 
or by a solicitor acting on behalf of the company, or of some person so interested 
as aforesaid. The capacity in which the certificate is given must be stated. 

(b) Give date and parties to charge. • 

(e) State description and situation of office of registration. 
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I hby certify that a charge dated 13th January, 19—, and created 

by The Coy, Limtd, for securing the sura of 125,0001., pursuant 

to the Land Registration Act, 1925, wa.s this day registered pursuant 
to sect. 79 of the Cos Act, 1929. 

Given, &c. 

Sec p. 371, supra. 


Aj>|ilicon having this day been made for the registration of a trust 

deed dated , and executed by , Limtd, for the })urposc of 

securing the series of debentures hnftr ment<l, and ajiplicon having 
been also made this day for the entry on the register of the parlars 
required by sub-sect. (8) of sect 79 of the Cos Act, J'.I2‘J, in relation 
to a series of debentures containing a charge (to the benefit of which 
the debenture holders of such series are entld part passu) created by 

the sd coy by resolution passed on the day of , 19 — , and the 

sd Trust deed having been brought in for registration (and one ot the 
(h'benture.s of the sd series dated within twenty -one days of this date 
having been produced), I hby certify that, the total amount .secured 
or intended to be secured by the .sd trust deed and .series of delieiitures 

i.s L, and that the sd trust deed has tins day beim regi.stered 

pursuant to sect. 79, suli-sects. (1) ami (8) of the sd Act; and that all 
the jtarlars required by sub-sect. (8) of sect. 79 of the sd Act in relation 
to the sd series hat e Itecn entered on the register. 


.4j)plicon having this day been made for the entry on the register 
of the fiurlars required by .suli-sect. (8) of .sect. 79 of the Cos .\ei, J929, 
in relation to a series of debentures containing a charge (to the benefit 
of which the debenture holders of the sd series are entld pari passu) 

created by , Limtd, by resolution passed on the day of , 

19—, each debenture of the sd series being also entld to the benefit 

of a trust deed dated the day of , 19 — , and registered the 

day of , 19 — (and one of the debentures of the sd series 

dated within twenty-one days of this date having been produced), 1 
hby certify that the total amount secured or intended to be secured 

by the sd series is /., and that all the parlars required by sub-sect. (8) 

of sect. 79 of the sd Act in relation to the sd serie.s have been this day 
entered on the register. 

1 hby certify that a mortgage or charge by way of trust deed, dated 

, and created by The Coy, Limtd, for securing the sum of 

1., was this day registered pursuant to sect. 79 of the Cos Act, 

1929. 


Form 130. 

Certificate 
where a 
eliarge under 
Land Regis- 
tration Act 
given. 


Form 131. 


Ci rtilicate of 
])ropo8uJ 
ticrios and 
tru8t deed. 


Form 132. 


Certificate of 
pniptwod 
■ei'iuB and 
trust deed 
wlierc deben- 
tuies of 
dillcrent 
aojuunta. 


Form 133. 


Certificate of 
registration 
of debenture 
stock covering 
deed. 


Given, &c. 
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Form 1S4. 

Notice of 
satisfaction. 


Form 135. 

Declaration 
Terifying 
memorandum 
of satisfac- 
tion. 


Memdum of Satisfaction of Mortoage or Charge. 

[A 5s. cos registration fee stamp 
must be impressed here.] 

The , Limtd, hby gives notice that the registered charge being (a) 

, of which parlars were registered with the Kegistrar of Cos on 

the day of , 19 — , was satisfied on the day of , 

19 — , to the extent of . 

In witness whereof the common seal of the coy was hereunto afii.\ed 
the day of , 19—. 

l-Director.s, 
, Secretary. 

(a) A description of the inbtrimient(.'!) creating or evidencing the charge, c.g., 
“ mortgage,” “ charge,” “ debenture,” &e., with the date thereof should be given. 
If the registered charge was a “ serio.s of delx'ntures,” or “ debenture stock,” the 
words “ authorized by resolution,” together with the date of the resolution, should 
bo added. 

Notice of satisfaction should not be entered whore the company sells the 
equity of redemption and remainH lialile on the covenants. If this is done by 
inadvertence the tiourt can rectify under sect. 8.5 of the Act. Re C. Light i- Co., 
W. N. (1917) 77. 

See sect. 84, avpra, p. 197. 

No. of coy . (Board of Trade Form No. 49.) 

The Co.s Act, 1929. [No revenue stamp 
duty chargeable.] 

Declaration verifying Memdum of Satlsfaction of Mortgage or 

Charge. 

Pursuant to sect. bl. 

Name of coy . 

Presented by . 

We, , of , a director of , Limtd, and , of , the 

secretary thof, do solemnly and sincerely declare that the parlars 
contained in the Memdum of Satisfaction annexed hto and dated 

the day of , 19 — , are true to the best of our knowledge, 

information and belief. And we make this solemn declaration, 
conscientiously believing the same to be true, and by virtue of the 
provisions of the “ Statutory Declarations Act, 1835.” 

Declared at the — - day of , 

one thousand nine hundred and , 

before me. 

~ » 

A Commissioner for Oaths (a). 

(o) or Notary Public or Justice of the Peace. 




Chronological Index op Charges entered in the Register. No. 90 . 


REGISTRATIOS FORMS. 


407 




!t. 82 (1), pp. 196. 197, snpra. 
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No. of coy F . (Board of Trade Form No. 8p.) 

The Cos Act, 1929. [See below,] 

Parl.vks of a Mortgage or Charge on Ppty in England created 

ON OR AFTER THE IST NOVEMBER, 1929, BY A CoY INCORPORATED 
OUTSIDE England. 

Pursuant to sects. 79 anJ 90. 

N.inie of coy . 

Tfie fee payable on registration of a mortgage or charge is 10«. if the 
amount secured, does not exceed 2001. and 11. if it cxceed,s 2001. 

Presented by . 


Parlars of a mortgage or charge created by , a toy incorporated 

in (a) and which ha.s established a place of bu.sine.sa m England 

at . 


(I) 

(2) 

1 

(3) 

(4) 

('>) 

Amount or rate per coni, oi 

1 the Commission, Allowance 





or Discount (if any) jiaid or 

Dale and 



Names, 

ma<le either ilirectiy or in- 

df.scription 


Short 


directly by tiie Company to 

of the 

Amount 

particulars 

and 

any person iu eousideration 

inslrument 

sccurocl 

of the 

Descriptions 

of his Nuiiseribiiig or agreeing 

creating or 

bv the 

Property 

of the 

to subscribe, whether abso- 

eiidencing 

Mortgage 

Mortgaged I 

Mortgagees 
or 1‘ersons 

lutely or conditionally or 

the 

or Charge. 

or ! 

j procuring or agreeing to pro- 

Mortgage 


Charged, 

entitled to 

I cure subscriptions, whether 

or Charge (6). 



the charge. 

1 absolute or eoniiitional, for 


1 

1 

1 

any cif the l^cbentures in- 
in tbiw Return (c). 




1 

! 

1 

1 

1 



Signature of persons authorised under 
sect. 344 (1) (c) of the Cos Act, 1929, or 
of some other person in Great Britain 
duly authorized by the coy. 

Dated the day of , 19—- 


(а) Country of origin. 

(б) A description of the instrument, e.ff., trust deed, mortgage, debenture, 

4c., as the case may be, should be given. 

(c) The rate of interest payable under the terms of the debentures should not 

be entered. 


Form 138. 

Particulars 
of charge 
created by 
foreign com- 
pany. 
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Form 13&. 


Form 139. 

Paiticnlars 
of charge 
subject 
to which 
property 
acquired. 

foreign 

company. 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XLI. 

The registration provisions of the Act are now extended to companies incorporated 
outside England. Sect. 90 provides as follows : — 

90 . The provisions of this Part of this Act shall extend to charges on property 
in England which are creatod,and to charges on property in England which is 
acquired, after the commencement of this Act by a company (whether a company 
within the meaning of this Act or not) incorporated outside England which has 
an established place of business in England. 


No. of coy P . (Board of Trade Form No. 9f.) 

The Cos Act, 1929. 

Paelars of a Mortgage or Charge subject to which Ppty in 
England has been acociked on or after 1st Novembf.r, 
1929, BY a Coy incorporated outside England. 

Pursuant to sects. 81 and 90. 

Name of coy . 

The fee payable on registration of a mortgage or charge is 10s. if the 
amount secured does not exceed 200C and \l. if it exceeds 200(. 
Presented by . 


Parlars of a mortgage or charge subject to wliich j)j)ty in England 

has been acquired by a coy incorporated in (a) and which 

has estaWished a place of business in England at . 


(I) 

(2) 

(3) 

(4) 

(5) 

Date and 
description of 
the instrument 
creating or 
evidencing the 
Mortgage or 
Charge (i). 

1 

Date of the 
acquisition 
of the 
Property. 

Amount 
secured 
by the 
Mortgage 
or Charge. 

Short 
particulars 
of the 
Property 
Mortgaged or 
Charged. 

Names, Addresses 
and Descriptions 
of the Mortgagees 
or Persons entitled 
to the Charge. 







Signature of the persons authorized 
under sect. 344 (1) (o) of the Cos Act, 1929, 
or of some other person in Great Britain 
duly authorized by the coy. 

Dated the day of , 19 — . 


(o) Country of origin. 

(b) A description of the instrument, e.g., “ trust deed,” “ mortgage,’ 
“ debenture,” &c., as the case may be, should be given. 

A copy of the instrument, certified as prescribed in paragraph (4) of this Order 
[The Companies (Forms) Order, 1929], must be delivered with these particulars. 
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No. of coy F . (Board of Trade Form No. IOf.) 

The Cos Act, 1929. [See below.] 

Parlars of a series of Debentures containing, or giving by 

REFERENCE TO ANY OTHER INSTRUMENT, ANY CHARGE ON PPTY 

IN England, to the benefit of which the Debenture Holders 
OF the sd series are entld, pari passu, created by a Coy 
incorporated outside England. 


Form 140. 

P»rticulBnt 
of a seciet of 
debentures. . 
Foreign com- 
pany. Where 
trust deed. 


Pursuant to sects. 79 (8) and 90. 

Name of coy . 

{The fee payable on the registration of these parlars is 10s. if the amount 
of the whole series does not exceed 2001. and U. if it exceeds 2001. 

This Form (No. IOf) is to be used for registratiou of parlars of the 
entire .series. When more than one issue of deheutiires in the series 
is made, parlars of the date and amount of each i.ssue siilwequent to 
the first should be sent to the registrar on Form No. IIf). 

Presented by . 


Pariars of a aeries of debeutures created by a coy meotporated 

in (a) and which ha.s established a place of busine.ss in England 

at . 


(1) 

(2) 

(3) 

(i) 

(5) 

(8) 

(7) 




Dale rtf the 



Amount or rate percent. 




Cohering 



of the rommissioa. 




I)('ed(ifanv) 



AUowaiwe or Discount 




bv which the 



(if an)) paid or made 



Dates cf 

socuritv is 


Names 

either directlc or m- 

Total 

Amount 

Resolii- 

created or 

Genera] 

of the 

directly by tlicDompniiv 

amount 

of the 

tions 

defined; or, 

1 Ipserip- 

Trustees 

to any person in eon- 

secured 

present 

authoriz- 

iftliereiono 

tion of 

(if any) 

sideration of his sub- 

by the 

issue 

ing the 

such Deed, 

the 

for the 

scribing or agreeing to 

whole 

of the 

issue 

the dale of 

Proiterty 

Debcn- 

eubsenlie, whetherabso- 

series. 

sorios. 

of the 

the tir.st 

elmrgcd. 

turc 

lutely or conditionally. 



series. 

execution 


holders. 

or procuriHg or agreeing 




of anv 



to procuresubscriptions. 




Debenture 



whethera^Rolute orcon- 




of the 



(JitioiiaK for anv of th^' 




series. 



Debentures included lu 
tbis Keturn (i). 








Signature of the persons authorized 



under 

sect. 344(l)(r) of the Co.s Act, 



1929, or of some other person in Great 
Britain duly authorized by the coy. 




Dated the day of , 19 — • 


(o) Countiy of origin. 

(6) The rate of interest payable under the terms of the debenture should not 
be entered. 
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Form 141. No. of coy F . (Board of Trade Form 11f.) 

Siaktiwliere ' 

more than The Cos Act, 1929. 

one iune in 

the seriee. [A 5s. cos registration fee stamp 

No trust deed. must be impressed here.] 

Parlars of an Issue of Debentures in a series by a Coy 

INCORPORATED OUTSIDE ENGLAND. 

Pursuant to sects. 79 (8) and 90. 

Name of coy . 

For registration of parlars of the entire series Form No. IOf must 
be used. 

Presented by . 

Parlars of an issue of debentures in a series where more than one 

issue in the series is made by a coy incorporated in (a) and 

which has established a place of business in England at . 


(1) 

(2) 

(3) 

I’articulars as to the amount or rate per cent, 
of the eommission, allowance, or discount (if 
any) paid, or made, either directly, or indirectly, 

Date of 

Amount of 

by the Company, to any person in consideration 

present 

present issue. ] 

of his subscribing or agreeing to subscribe, 

iNbue. 


whcUier abisoJuteJy or conditionally^ or procuring 
or ftgroeing to procure BubBcriptions» whether 



absolute or conditional, for any of the Debentures 
included in this Ketum (6). 





Signature of the persons authorized 
under sect. 344 (1) (c) of the Cos Act, 
1929, or of some other person in Ureat 
Britain duly authorized by the coy. 

Dated the day of , 19 — . 


(a) Country of origin. 

(ii) The rate of interest payable under the terms of the debentures should not 
be entered. 
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No. of coy F . (Board of Trade Form No. 12a.) 

The Cos Act, 1929. 

[No revenue stamp duty 
chargeable.] 

Declaration verifying Memofm of Satisfaction of Mortgage or 
Charge by a Coy incorporated odtsidf. England. 

Pursuant to sect. 84. 

Name of coy . 

Presented by . 

I [or We], of , the person]?] authorized under .sect. 344(l)(i ) 

of the Cos Act, 1929, by (a) do solemnly and sincerely declare 

that the parlars contained in the memJuiu of satisfaction annexed lito 

and dated the day of , 19—, are true to the beat of my/our 

knoivledge, inforuiatioD and belief. And I [or We] make this .soleiim 
declaration conscientiously believing the same to be true, ami i>y 
virtue of the provisions of the "Statutory Declarations Act, 183.''' " 

Declared at the day ol , 

one thousand nine hundred and 

before me, , 

A Commissioner for Oaths (6). 



Memdum of Satisfaction of Mortgage or Charge. 

[.\ 5». cos registration fee staiup 
must he imprp.ssed here.] 

Name of coy . 

I [or We], , of , hby give notice on behalf of the above-named 

coy that the registered charge being (c) of which parlars were 

registered with the Registrar of Cos on the day of , 1 9- 
was satisfied on the day of , 19 , to the extent of . 

Signatures of the persons authorized 
under sect. 344(l)(c) of the Cos Act, 

1929. 

Dated the day of • , 19 • 



(a) Name of company. 

(M or Notary Public or Justice of the Peace. 

(c) Description of the instrumeat(s) creating or evidencing the charge 
C, “mortgage” “charge,” “debentures,” Ac., with _ the date thW. If 
the registered charge was a “series of debentures” or d^b^nj^e ^ 

words “authorized by resolution,” together with the date of the resolution 

should be added. 


Form 142. 


Declaration 
verifying 
memoiandum 
of satisfae. 
tion. 

Foreign 

company. 
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Form 148. 

creatjid 
before let 
Not., 1929. 
loreign 
company. 


No. of coy F . (Board of Trade Form No. 13f.) 

The Cos Act, 1929. 

[A 5*. cos registration fee stamp 
must be impressed here.] 

Paelars of Charges created and Charges on Ppty acquired 
BEFORE THE IST DAY OF NOVEMBER, 1929, BY A COY INCORPORATED 
OUTSIDE England. 

Pursuant to sect. 91. 

Name of coy . 

Presented by . 
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CHAPTER XLII. 

AGREEMENTS TO ACCEPT SHARES IN SATISFACTION. 

Ah lo the invalidity of an option to call for an allotment of fully paid-up 
share-s at par contained in debentures issued at a discount, sec Moseley v 
Koffyfonkin Mines, (1904) 2 Ch. 108; and Famalina Co. v. Rury, (1910) A. C. 
439; supra, pp. 204,20.1. 

AN AGREEMT made the day of — 19 — , Between A. B. & 

Coy, Limtd, of (hnftr called “the coy”), of the one pt, and 

0. D., of , of the other pt. 

Whereas the coy has issued 2,000 first debentures of 501. each, 

secured by a trii.st det'd dated the day of , 19 — , and made 

between the coy, of the one pt, and E. F. and G. H., as trees, of the 
Otlier pt. 

And whereas the sd C. D. holds [10] of the sd debentures. 

And whereas the .sd debentures each contain an option to exchange 
the .same for pd-up .shares in the coy, and the sd C. D. has given to 
the coy notice in writing of his desire to exercise such option. 

Now THEREFORE IT IS AGREED as follows:— 

1. The sd C. D. shall forthwith surrender and give up to the coy 

to be cancelled his debentures afsd, which debentures are numbered 
to inclusive. 

2. In conson of these provisions the coy shall allot to the sd C. D. 

500 fully pd-up shares in the coy of 11. each, numbered to 

inclu.sive. 

3. The sd C. D. shall accept such shares in full satisfaction of the 
sd debentures. 

As witness, &c. 


To THE A. A. Coy, Limtd. 

Gentlemen, 

As the holder of ten of your first debentures, numbered to 

inclusive, and in exercise of the option therein, I request you to allot 
me 500 fully pd-up shares in your capital of 11. each in satisfaction of 
such debentures, and I am prepared to concur in entering into the 
requisite agreement in writing. 

Signature . 

Name in full . 

[Date.] Address . 


Form 144. 

Agreement 
to accept 
shares in 
satisfaction. 
Recitals. 


Surrender. 

Allotment. 

Satisfaction. 


Form 145. 

Bequest to 
allot shares. 
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Form 146. 


Agreement 
pursuant 
to preceding 
agreement. 


Allotment. 


Numbers of 
shares. 

Authority. 


Cancellation 
of debentures. 

Filing 

agreement. 


AN AGREEMT made the day of between the A. B. 

Coy, Limtd (hnftr called “ the coy ”), of the one pt, and C. of 

(on behalf of the several persons named in the schedule hto), of the 
other or second pt. 

Whereby it is agreed as follows: — 

1. The coy shall forthwith allot to each of the several persons 
named in the schedule hto the number of fully pd-up ordinary shares 
of 11. each in the capital of the coy set oppo.site the name of such 
person in the second column of the sd schedule, and such person 
shall accept such shares in full satisfaction of the debentures of tlie 
coy, and all coupons issued therewith and not yet matured belonging 
to him or her, the parlars of which are set opposite his or her name 
in the fourth column of the sd schedule. 

2. The fully pd-up shares to be allotted pursuant to this agreemt 

shall be numbered to • 

3. The sd C. is duly authorized by the several persons named in 
the schedule hto to enter into this agreemt on their behalf. 

4. The coy is to be at lil)er(y to cancel the sd debentures and all 
coupons is.sued therewith and not matured. 

5. The Coy shall cause this agreemt to be duly delivered to the 
Registrar of Cos for regi.stration iu accordance with sect. 42 of the 
Cos Act, 1929. 

In witne.s8 whereof the A. B. Coy, Limtd, has hereunto caused its 
common seal to bo affixed, and the sd C. has hereunto set his hand 
the day, &c. 


The Schedule above referred to. 


(1) 

Names 

and Addresses of 
the Debenture 
Holders who are to 
receive Paid-up 
Shares. 

(2) 

The number of 
Fully paid-up £1 
Ordinary Shares 
in the Company to be 
allotted to each 
Debenture Holder. 

(3) 

i Distinctive 
Nos. 

(4) 

Particulars of 
the Debentures in 
satisfaction of 
which the Allotment 
is to be made. 

From 

To 


1 
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CHAPTER XLIII. 

ilODIFICATIOX OF RIGHTS. 

Debbstcres sometimes and trust deeds nearly alway.s contain majority olausea 
(see pp. 358, 3.)9) enabling a majority of the security holders to mmlifr (he rights 
of the class. ( a.ses frer)iiently occur for exercising the powers conferred he 
majority clauses, e.q.\— 

(a) In order to modify the trust deed so as to comply with tlm rerjiurements 

of the London Stock K.xehange, then' being no ('laii-sc similar to 

clause 47 at p. 345. 

(b) In order to make modifications in the provisions of the deed us to e.xchaiige.s, 

leases, sales, &c., wliieh have been found desirable. 

(e) In order to relax some too stringent provision in the trust di'cd. e.g., one 
prohibiting any prior mortgage or charge on the prouii.ses charged hv 

way of floating security, so as to enable the company to grant prior 

iniirtgagcs or charges on landed prois'rty acquired after the e.\eiutiim 
of the trust dfs'd. 

(d) In order to enable the company to raise further funds on the iiiortgugcd 

premises ranking in priority to or pari jHiasu with original issues of 
dtdieutnrcs or delienture stock. 

(e) In order to aeech'ratc the time for redemption. 

(f) In order to sanction a Bchcrne for tlic reconstruction or amalgamation of 

the eoinpany and for the substitution of securities of the new ((inipaiiv 
for the securities of the old company. 

Where there is a tru.st deed it is generally desirable to effect the raodilicatioii 
by supplemental trust deed executed pursuant to resnlutioiis of the 
holders; thi.s in a formal manner records the proceedings and carrie.H them into 
effect. It is preferable to a provisional agreement for inodilicatioii sanctioned 
by extraordinary resolution and to mere resolutions. 

As to what compromises and modifications can be carried out by the company 
under the ordinary majority clause, see p. 156 et tfq., supra. 


AX AGEEEMT made the day of , Itetween the A. B, 

Coy, Limtd (hnftr called “ the coy ”) of the one pt and the. jier.sons whose 
names and addresses are set out in the schedule hto, being the 
registered holders of more than tLree-fourt.h.s of the [first] delienture^ 
issued by the coy, of the other pt, whereby it is agreed a.s follows;— 

(1) the time for the payment of the principal moneys secured by the 

sd debentures shall be extended to the day of , 

and the sd debentures shall have effect as if that date 
for payment had originally been fixed thereby, 

(2) the rate of interest on the sd principal moneys shall, a.s from the 


Form 147. 

Agreement to 
extend timoo f 
redemption. 
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Fom 147. 


Foim 148. 

Notice of 
meetiog of 
ttockholderB 
to modify 
trust deed, 
&o. 


date hof, be 6 p.c.p.a. in lieu of 5 p.c.p.a., and the sd debentures 
shall be read and construed accordingly. 

As WITNESS the hand of the sd debenture holders, and of one 

of the coy’s directors, on its behalf, this day of . 

(6d. stamp.) 

See Forms 68 and 50, supra, p. 202. 

When there arc a number of debenture holders it is sometimes desired to 
make the contract under hand only as above, so that a 6d. stamp may suffice. 
Now, a contract under hand only is not binding, unless there is a reciprocal 
consideration. Clearly, the debenture holder who by such a contract agrees to 
give time for payment gives a valuable consideration; and the company, in 
raising the rate of interest, gives a valuable consideration. But even when the 
rate is not raised, it would seem that the contract by the company not to pay 
off till a specified period is a valuable consideration, seeing that it precludes the 
company from redeeming till the expiration of such period; and any actual or 
possible detriment or inconvenience undertaken by one party at the request of 
the other is a sufficient consideration. 

Sometimes it is preferred to make the contract by indorsement instead of by 
a separate instrument. Where there are coupons, the agreement may provide 
for the issue of a fresh sheet. 

It seems that an agreement for extension as above requires registration under 
sect. 79 of the Act. It in effect creates a charge for the extra interest. Not 
so where the interest is not increased. See p. 191, supra. 

If the debentures were issued before the Act of 1900 (first requiring registration), 
they must he produced to the registrar, if the interest is increased, and the 
instrument providing for the increase must be registered, but the latter need not 
set forth, by way of schedule or otherwise, the contents of the original security. 

The following i.s an example of a Notice where there is to be a Supplemental 
Trust Deed. See Form 1.61. 


The Coy, Limto. 

Notice is eby given that a general meeting of the holders ol 
debenture stock of the above-named coy constituted by the trust deed 

dated the of , and made between the sd coy, of the one 

pt, and and , as trees, of the other pt, will be held 

at , on day, the day of , at o’clock in the 

afternoon, for the purpose of considering and, if thought fit, passing 
an extraordinary resolution assenting to certain proposed modifications 
of the rights of the stockholders against the coy and its property, 
and certain modifications of the sd trust deed which have been 
proposed by the coy and are recommended by the trees of the sd deed, 
and empowering the trees afsd, with a view to effectuating such 
modifications, to concur with the coy in executing a supplemental 
trust deed in the terms of the draft which will be submitted to the 
meeting. 
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This notice is issued pursuant to the provisions contained in the 
third schedule to the sd deed. 

Sometimes it is considered desirable to state generally the nature of the 
proposed modifications, e.g,. The principal object of the proposed modidcations 
is to enable the company to issue — -I further debenture stock, ranking pari 
passu in point of securitj’ rrith the existing debenture stock aforesaid, the new 
stock to carry interest at 4 per cent, per annum, and the interest on the existing 
stock to be reduced to the same rate; but in consideration of such reduction the 
holders to receive a free allotment of new stock, credited as paid up, equal to 
20 per rent, on their respective holdings of the old stoek; the stock, both old 
and new, to be made what is called irredeeinablc stock, and the powers of the 
trustees of the deed to be supplemented and modified in various utlier respects. 

A copy of the draft supplemental tru.st deed above referred to may 
during business hours be inspected at any time before the meeting at 
the office of the coy. 

Dated, &c. By order of the coy, 

Secretary. 

iVo. — . Street, E.C. 

Notice is hby (siven that a general meeting of tlie holders of 
debenture stock of the above-named coy, secured by t rust deed dated 

the day of , 1927, and made between the .sd coy of the one 

pt and a.s trees, of the other pt, as modified by supplemental 

trust deeds dated the day of , 1929, and the day of 

, 1929, will be held at on the day of , 1930, at 12 

noon, for the purpo.sc of con-sidoring and, if thought fit, pa.ssing the 
subjoined resolutions as extraordinary resolutions, in accordance with 
the provi.sions contained in the third schedule to the .said trust deed. 

Resolutions. 

(1) “ That this meeting of the holders of the debenture stock ot 

, Limtd, secured by trust deed dated the , li)27, and 

supplemental trust deeds dated the and , 1929, hby sanctions 

and approves the modification of the rights of the holders of the sd 
stock and of the provisions of the sd deeds (a) by jiermitting the creation 
of 10,0001. further 7 per cent, debenture stock ranking fan passu 
with the present authorized is.sue of 60,0001. .stock; (b) by authorizing 
the coy to satisfy any interest becoming payable on the stock down 

to and including the , 1933, by the issue of a corresponding amount 

of debenture stock of the same issue (subject to any deductions or 
provisions required for income tax purposes); (e) by extending the date 

of maturity of the stock to , 1918; (<1) by giving the stockholders 

an option to convert their stock into fully pd shares at par until the 
— -, 1937, and at a premium of Is. until the in place of their 
present options; and (e) by authorizing the trees to apply capital 

27 (2) 


Form 148. 


F orm 149. 

Notice 
conveniiig 
meeting to 
modify trust 
deed. 
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Farm 149 . moneys coining to their hands in the redemption of stock at a price 
not exceeding par plus accrued interest, such modifications having 
been proposed by the coy and assented to by the trees, and authorizes 
the trees to concur with the coy in executing a further supplemental 
trust deed for effecting the above and other purposes in the form of 
the draft submitted to the meeting and for purposes of identification 
subscribed by the chairman thof with such variations or additions 
(if any) as may be deemed requisite or expedient and may be approved 
by the trees.” 

(2) “ That this meeting further sanctions and approves the 
modifications of the rights of the holders of the sd debenture stock 
to such an extent and in such manner as may be requisite or proper 
in order to enable the coy to create and issue 30,0001. 7 per cent. Prior 

Lien Debenture Stock (redeemable on or before the at a premium 

rising from 5 per cent, to 9 per cent.) ranking in ])nint of security in 
priority to the existing debenture .stock and to the further stock 
authorized by the foregoing resolution, and hby authorizes and directs 
the trees to concur with the coy in executing a trust deed for constituting 
and securing such Prior Lien Debenture Stock and the premiums 
and interest thoreon, and postponing thto the security for the existing 
debenture stock and the further stock authorized as aforesaid, in the 
form of the draft prior lien trust deed submitted to the meeting and 
for purposes of identification subscribed by the chairman thof, with 
such modifications (if any) as may be deemed requisite or expedient 
and may be approved by the trees, and hby further authorizes the 
trustees to execute and do all or any further documents and things which 
may bo requisite or proper for rendering such postponement effective.” 

Copies of the proposed draft further supplemental trust deed and 
draft trust deed for securing prior lien debenture stork may at any 
time during business hours before the meeting be inspected at the 
ofifice of the coy. 

Dated the day of , 1930. 

By order of the Board, 

Secretaries. 


Form 150. 

Resolution of 

debenture 

•tockholders. 


That this meeting of holders of debenture stock of the Coy, 

Limtd, constituted by trust deed dated the day of , and 

made between the coy of the one pt and and as trees of 

the other pt (which meeting has been duly convened pursuant to the 
provisions contained in the third schedule to the sd trust deed), hby 
assents to certain proposed modifications of the rights of the sd holders- 
against the coy and its ppty and certain modifications of the sd trust- 
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deed which have been proposed by the coy and are approved by the 
sd trees, and hby authorizes the trees of the sd trust deed with a view 
to effectuating such modifications to concur with the coy in executing 
a supplemental trust deed in the terms of the draft which has been 
submitted to this meeting and has for the purpose of identification 
l)(“eii subscribed by the chairman thof. 

Where there is no trust deed it is desirable to embody the proposed modiheatioiis 
111 a provisional agreement lietwetm the eonijiany and A. 15., on behalf of 
liim.self and all the other holders of the dcIn’iitureB or debenture stock of the 
particular issue, and let the agreement dcelare in the last cinuse that it is 
(rinditionnl on its being sanctioned within a speeified period by the requisite 

iimjority, in accordance with the condition indorsed on the debentures. See 

mpm. Forms oS and oil, p. 292. In such ease the agreement when sealed by 
till' company and signed by A. B. slioald be printed verbatim, .iinl a print should 
he .sent to eaeli debenture or debenture stockholder, with word.s at foot: “ I 
sailetion the agreement of which the above is a copy,” and with an explanatory 
ciu'ular requesting him, if he approves, to sign his name at foot of the print in 
the place indicated and to return the .same. 

THIS DEED is made the day of , 19—, between the 

Coy, Limtd (bnftr called “ the coy ”), of the one pt, and 

and (hnftr called '' the present trees ”), ol' the other ]jt, 

HUjjjilcmental to an indenture (hnftr called “’the tru.st deed”) dated 

the day of , 19 — , and made between the coy, of the ont' pt, 

aud the present trees, of the other pt, being a trust deed constituting 
and securing 100,0001. oi' debenture stock of the coy, carrying interest 
at the rate of 5 p.c.p.a. Whereas the whole of the sd stock lia.s lieen 
issued, and the same is now outstanding. And whereas the jirose.nt 
trees are the present trees of the trust deed. And whereas the eoy, 
being desirous of obtaining power to increase the amount of the 
delieiiturc stock secured by the trust deed to 2(K),000l., and oi fixing 
the rate of interest on all such 200,0001. stock at 4 ji.c.p.a., and of 
modifying the trust deed accordingly, and in other respects as hnftr 
provided, duly convened, pursuant to the provisions contained in the 
third .schedule to the trust deed, a general meeting of the holderB 

of the sd stock, which meeting was held on the day oi , 19 — . 

And whereas at such meeting an extraordinary resolution was, in 
accordance with the provisions of the sd third schedule, duly passed 
assenting to the modifications hnftr set forth of the rights of the 
stockholders against the coy and its ppty aud of the tru.st deed 
(proposed by the coy and [recommended] by the pre.sent trees), and 
empowering the trees of the trust deed, with a view to effectuating 
such modifications, to concur with the coy in executing a supplement al 
trust deed in the terms of the draft submitted to the meeting. And 
WHEREAS these presents have been framed in accordance with the 
sd draft. 


Form 150. 


Form 151. 


.Supplemental 
trust deed to 
clh'Otuate 
iijudilicatioD. 



422 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XLIII, 


Form ISl. 


Clatue 4 of 
deed altered. 


Now THESE PRESENTS WITNESS AND DECLARE as folloWS:— 

1. Clause 4 of the trust deed shall be modified by the addition at 
the close thof of the following words: — 

“ But the coy may at any time give notice in writing to the 
trees or tree declaring its intention to increase the stock to 
200,0001., and thereupon the following provisions shall come into 
operation, that is to say : — 

“ (1) The coy shall be at liberty to issue further stock beyond 
tlie sd 100,0001. original stock up to 200,0001. 

“ (2) Such additional stock shall carry interest at the rate of 
4 p.c.p.a., pay.alile half-yearly on the 1st day of April 
and Ist day of October. 

“ (3) The rate of interest on the sd original stock shall, as from 
the date of snch notice, be at the reduced rate of 4 p.c.p.a. 

“ (4) In coiiKon of the sd reduction in the rate, of interest, the 
coy shall forthwith allot to the holder or holders of every 
share in the original stock a share in the new stock 
credited us ])d tiji equal to 20 i».c. of the nominal amount 
of such holding, but when .such allotment would involve 
the allotment of a fraction of 11. of the new stock the coy, 
in lieu of allotting sucli fraction, shall pay in cash a sum 
equal to the nominal amount of the fraction. 

“ (5) Clause 5 of these presents shall be deemed to re-operate 
as from the time of such notice, and the first schedule 
hto shall be deemed to include not only the hereditaments 
criginully inserted therein, but also the hereditaments 
following, that is to say: — 

[Set out particulars,] 

Clause 5 was a eovenant to create a valid local mortgage in a foreign country. 

“ (6) In clause 7 of these presents the words ‘ or covenanted ’ 
shall be considered to be inserted immediately after the 
word ‘ expressed,’ and in clause 8 of the trust deed the 
words ‘ one-third ’ shall be considered to be substituted 
for the figure ‘ 15,0001.,’ and in clause 18 of the trust 
deed the figure ‘ 6 ’ shall be considered to be substituted 
for the figure ‘ 5.’ 

“ (7) In the heading to the conditions set forth in the second 
schedule to these presents the sum of 200,0001. shall be 
deemed substituted for the sum of 100,0001. 

*' (8) In clause 1 of the sd conditions the first pt, commencing 
with the words ‘ On or at any time after ’ and ending with 
the words ‘ at par,’ shall be deemed to be struck out, and 
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the woids following shall be considered to be substituted ^5^^* 
for the same, that is to say; — — L 

When and so soon as the security hby constituted 
becomes enforceable (and not before), the stock 
is to be redeemed by the coy, and the redemption 
price is to be lOOf. per lOOf. of stock unless the 
security becomes enforceable by reason of a resolu- 
tion for winding up with a view to reconstruction, 
in which case the redemption price shall be 1101. 
per 1001. of stock; and as and when the stock is to 
be redeemed as afsd the coy .shall pay to the several 
holder.s of the stock the redemption money.s payable 
in re.spect thof.’ 

“ (9) In clause 2 of the .sd conditions the word ‘ four ’ shall be 
considered substituted for the word ‘ five.’ 

“ (10) In each of the forms of certificate set forth in clauses 3 
and 15 of the sd conditions the sum of 200,0001. shall he 
considered inserted immediately before the words 
■ debenture stock,’ and the figure ‘ 4 ’ sliall be considered 
to be substituted for the figure ‘ 5,’ and the words ‘ as 

modified by a supplemental trust deed dated the day 

of , 19 — , and made between the same parties,’ shall 

be considered inserted immediately after the words ‘ of 
the other pt,’ and the words ‘ in such trust- deed as so 
modified shall be considered to be substituted in clause 3 
asfd for tbe word ‘therein,’ and in clause 15 afsd for the 
words ‘ that deed.' 

“ (11) Subject as afsd, all the other provisions contained in 
these presents shall be read and construed on tbe footing 
that the stock to be secured thereby includes both the 
original and the new stock, together amounting to or not 
exceeding 200,0001., and that the holders are all to rank 
jtari passu.” 

2. The trust deed shall henceforth be read and construed in Construction 
conjunction with these presents, and be regarded as modified of deed, 
accordingly. 

3. Each of the stockholders shall forthwith give up to the coy the Delivery of 
certificate or certificates of the stock held by him or her, in order that certificates, 
a notice of these presents may be indorsed thereon. 

4. Notice of these presents shall also be indorsed on the trust deed. noyo™*”*" 

lx WITBfISS, &C. 
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Form 152. 

Clause in 
article as to 
debenture 
directors. 


Form 163. 

Another as tc 
debenture 
stock 
directors. 


CHAPTER XLIV. 

CLAUSES IN ARTICLES OF ASSOCIATION AND TRUST DEEDS PRO- 
VIDING FOR DIRECTORS NOMINATED BY DEBENTURE HOLDERS 
OR THEIR TRUSTEES. 

Occ.'isloNALLY, and especially where the tinaiieial position of the company is 
not so good, the trust deed eontuiiis some provisiuns as to appointment of 
“ debenture directors ” to represent the interests of the debenture holders on 
the hoard. This power must he given by the company’s artiele.s. The power 
should be to “ appoint ” trustees and not to nominate ” them. In the latter 
case it may he diffietilt. to conijiel the company to give effect to the provision. 
Phniaiions Rubber Trust, Ltd. v. Bila (Sumatra) Ruhhir Lands, Ltd. (1916). 
8.5 L. J. Ch. 801; 114 L. T. 676. See also British Murac Syndicate, Ltd. v. 
Alperton Rubber Co., Ltd., (191.5) 2 Ch. 186. The following three clauses are 
examples of clauses in artieles of a.s.sociatioii to give cflbet to such provisions;— 

Any trust deed for securing debentures or debenture stock may, if 
so arranged, provide for the appointment from time to time by the 
trees tliof of .some jierson nominated by sueh trees to be a director 
of the coy, and ma.y empower such trees from time to time to remove 
any directors so appointed, and may provide that a director so 
appointed sliall not. be bound to bold any qualification shares and 
shall vacate office in any .sjiecified event, and shall not be entld to 
remuneration as a director .so long as such trees are entld to 
remuneration under the trust deed, and shall not vacate office in 
rotation, and shall not be removed by the coy, and may contain such 
ancillary provisions as may be arranged between the coy and the trees, 
and all such provisions shall have effect notwithstanding any of the 
other jirovisions herein contained. 


The sd A., B., C. and D. shall be deemed to have been appointed 
by the trees of the trust deed con.stituting the first debenture stock of 
the coy, and they and their succes.sors in office appointed under this 
clause shall be called the “ debenture directors.” The debenture 
directors shall be entld to hold office until requested to retire by the 
trees or tree for the time being of the sd trust deed, and accordingly 
they .shall not be, bound to retire by rotation or be subject to clauses 

or hof. As and whenever a debenture director vacates 

office, whether upon request as afsd or by death or otherwise, the 
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trees or tree afsd may appoint another director in his place. A 
debenture director shall not require any qualification. A debenture 
director may at any time by notice in writing to the coy resign his 
office. 

The holders of the debentures of the coy known as “ prior lien 
bonds ” shall be entld to have one nominee on the directorate of the 
coy, and the holders of the debenture stock of the coy shall be entld 
to have two nominees on the directorate of the coy. The nominee or 
nominees of each class so entld .shall be appointed by a meeting of 
.such class convened and constituted a.s hnftr proxnded, and may be 
removed at any time, by a like meeting of the same class. A meeting 
of each ela.sg afsd may be convened by the coy whenever any nominee 
for the time being of .such class vacates office, and a meeting of either 
class shall lie. convened liy the coy whenever it is served with a 
requisition in writing specifying the jiurpose for which the meeting 
is required, and .signed where the meeting is for the removal of a 
nominee by the holders of at least one-half in value of the cla.s.s, or in 
any other case by the holders of at least one-tentli in value of the 
class ; and if the coy fails for .seven days after being .so served to convene 
the. meeting to be held within twenty-one days of such service, the 
requisitionists or the majority in value of them may themselves convene 
the meeting. Not loss than ten days’ notice must be given of every 
such meeting; but where it is convened by rcijuisitioiiisls the, notice, 
may be given by advertising the same twice in the Tunes newspaper. 
At any such meeting the holders of one-fifth in value of the clas.s shall 
constitute a quorum, and the meeting may apjioiut a chairman. But 
subject as afsd all the provisions hof as to extraordinary general 
meetings of the coy including votes, adjournment, notices and minutes 
shall apply as nearly as may be to such meeting. Notice in writing 
of any such appointment or removal shall fortliwith be given to the 
coy iiy such person as the meeting making the same shall authorize 
in that behalf. 


The corporation shall during the continuance of this security, whilst 
it IS a tree hof, be entld to be represented on the board of directors 
of the coy by a nominee from time to time, ajipointed in writing under 
the common seal of the corporation, and the following provi.sions shall 
have efiect, that is to say: — 

(а) The corporation may at any time liy writing under its common 

seal remove from office any director so appointed: 

(б) Any director so appointed shall vacate office so soon as the 

trusts hof are determined : 
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(c) If any director ceases by any means to hold office before the sd 

trusts are determined the corporation may in manner afsd 
appoint his successor; 

(d) A director so appointed shall not be bound to hold any 

qualification shares. Any director so appointed shall not be 
entld to any remuneration from the coy for his services so 
long as the corporation is entld to remuneration as the tree 
or one of the trees hof; 

(e) No director so appointed shall be entld to aet as a director under 

this clause unless and until the iustrument of his appointment 
is delivered to the coy, and such instrument may be retained 
by the coy until ho ceases to be a director, whereupon the 
same shall be returned to the corporation. 


The registered holder of each debenture of this series shall be entld 
to subscribe at par for one of the A ” shares of the coy of Is. each. 
Each such “ A ” share shall confer upon the holder thof so long as he 
is the holder of any debentures of this series one vote on a poll at 
general meetings of the coy in respect of each debenture of this series 
for the time being held by him. 


The shares numbered to in the coy’s capital shall he called 

“ A ” shares, and each such share shall confer upon the holder thof, if 

and so long as he is the registered holder of debentures [or debenture 
stock] of the coy, [one] vote on a poll at general meetings of the coy 

in respect of each debenture [or each 1. worth of debenture stock] 

held by him. 

There appears to be no reason why a power to vote at general meetings should 
not be conferred upon persons who are not members of the company (see Part L, 
Ifith ed., p. 649); but the votes of non-members cannot be counted in the majorities 
required by sect. 117 for a special or extraordinary resolution. It is, therefore, 
better, where debentures are to be issued carrying voting rights at general meetings, 
that special voting rights should be attached to certain shares, and that these 
shares should be allotted to the holders of debentures or to the trustees of a 
debenture trust deed. 
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CHAPTER XLV. 

REMEDIES OF HOLDERS OF DEBENTURES AND DEBENTURE STOCK. 

The remedies of debenture and debenture .stock holders may be divided Remedies 
into two principal classes, namely; — Renerally. 

1. Those connected with the is.sue of the debentures or debenture 

stock, including action.^ for rescission of contract, actions of 
deceit, and actions under sect. 37 of the Act. A.s to which, 
see sects. 1 to 4 of this Chapter. 

2. Those connected with the enforcement, whether with or without 

the aid of the Court, of the rights conferred on the holders 
by the debentures or debenture stock, including actions for 
foreclosure, sale, receiverships, &c. As to which, .see sect, ti 
of this Chapter, infra, p. 4fi9 et seq . 


SECTION I. 

Rescission of Contract to take Debentures or Debenture Stock. 

The general rule that a contract induced by mi.sre])resentation is Hesciasion of 

* (‘ontrftct 

voidable at the <dection of the person deceived a])piies equally to a 
contract to take or purchase debentures or debenture stock and to 
a contract to take or purchase share.s. 

The right to rescind a contract for misrepresentation arises only When there 
where the misrepresentation fulfils the following conditions : — rlsdiid^^ 

(1) Was a misrepresentation of a inalerial fact. Infra, ji. 430. 

(2) Was made by the other party to the contract or by those for 

whose acts that party is re.sponsible. Infra, p. 439. 

(3) Was made with the intention that it should be acted on by the 

subscriber or purchaser. Infra, p. 441. 

(4) Wa.s in fact acted on by the subscriber or purcha.ser in ignorance 

that it was a misrepre.sentation. Infra, p. 441. 

The term “ misrepresentation ” is not confined to a positive direct What is a 
Untruth; it includes also disingenuous and misleading and tricky “ntatiSi. 
statements, as where fact.s are .suppressed which, if di.sclosed, would 
render untrue or materially qualify that which is .stated. A.s the old 
saying runs : — 

“ A lie which is half a truth is ever the blackest of lies.” 



428 


DEBENTURES AND DEBENTURE STOCK. [ChAP. XLV. 


Thus, in Aaron’s Reefs v. Twiss, (1896) A. C. 273, Lord Watson 
said: “In an honest prospectus many fact.? and circumstances may 
be lawfully omitted, although some subscribers might be of opinion 
that these would have been of materiality as influencing the exercise 
of their judgment. But the .statement of a portion of the truth, 
accompanied by sugge.stions and inferences which would be possible 
and credible if it contained the whole truth, l)ut become neither possible 
nor credible whenever the whole truth is divulged, is, to my mind, 
neither more nor less than a false statement ” (p. 287). See also 
Heyrmnn v. European Central Ity. Co., 7 Eip 154. 

In Aaron’s Reefs v. Tuiss, the prospectus standing alone did not 
contain any misrepresentation of fact.s, but read in conjunction with 
certain contracts offered thereby fi>r inspection, it was false and 
mi.sleading, and relief was granted accordingly; and the following 
words of Lord Halsbury are specially de.serving of attention: “It 
is said that there i.s no .specific allegation of fact which is proved to 
be false. Again I jirotest, as I have .said, against that being the true 
test. I should .say, taking the whole thing together, was this a 
misrepresentation ? I do not. care by what means it is conveyed — by 
what trick, or device, or ambiguous language: all these are expedients 
liy which fraudulent jieople seem to think they can escape from the 
real conditions of the transaction. If, iiy a number of statements, 
you intentionally give a false iinpre.ssion, and induce a person to act 
upon it, it- is not the less false, although, if one takes each statement 
by itself, there may be a difficulty in .showing that any .specific 
statement is untrue ’’ (p. 281). 

Fact. 1, The misrepresentation, to be a ground of rescission, must, subject to 

what is pointed out belmo, be of a fact or facts. 

Law or fact. A misrepresentation of law i.s not a misrepresentation of fact. Beattie 
V. Lord Ebury, 1 Cb. 777; Hewkrson v. Lacon, 5 Eq. 261. But a 
statement of something a.s a fact is not the less a representation of 
fact because it involves a representation of law. West London Com- 
mercial Bank v. Kitson, 13 Q. B. Div. 360; Derry v. Peek, 14 App. Cas. 
337; New Brunswick Co. v. Conyheare, 9 H. L. C. 711; Eaglesfield v. 
Londonderry, 4 Ch. D. 692, 702 (C. A.); 38 L. T. 303. 

Statements as A representation that something will or should be done or come to 
to futurity. necessarily a representation of fact — e.g., that the company 

will construct ” something, or “ will acquire further concessions,” 
or “ on these figures the profits should be very large.” The authorities 
establish that a mere representation that something " will ” be done 
is not a representation of fact; for, “ there is a clear difference between 
a misrepresentation in point of fact, a representation that something 
exists at that moment which does not exist, and a representation that 
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sometMng will be done in the future. Of course, a representation that 
something will be done in the future cannot either be true or false at 
the moment it is made; and although you may call it a representation, 
if it i.s anything, it is a contract or promise.” Per Mellish, L. J., Beattie 
V. Lord Ebury, 7 Ch. 80i; and see Aldersm v. Maddison, 5 Ex. D. 293; 
and Maddison v. Alderson, 8 App. Gas. 467 ; Bellairs v. Tucker, 13 
Q. B. D. 582; Knor v. Hayman, 67 L. T. 137. Thus a calculation as 
to future profits is not a statement of fact. Bentley c6 Co. v. Black, 

9 T. L. K. 580. 

But 11 representation of belief, opinion, expectation, or intention is a Belief, 
representation of fact. ■' There must be a misstatement of an existing pxj^'cta'tion, 
fact ; but the state of a man’s mind is as much a fact as the state of intention, 
hi.s digestion. It is true that it Ls very diflieult 1o prove what the 
state of a man's mind at a particular time is; but if it can be a.scertained, 
it is as much a fact ,is anything else. A misrejircsi-ntation as to thi' 

.state of a man’.s mind, is, therefore, a mi.s.statemcnt of f.iet.” Per 
Bowen, L. J., Edgihyton Filzmaurice, 29 Ch. D. 459, 483. It i.s a 
psychological fact, however difficult of proof. See also Peek v. Gurney. 

L. R. 6 H. L. 377, 404, where Lord Claims appears to h.ave considered 
that a .statement as to the opinion of the directors might, if false, have 
amounted to a misrepresentation of fact. And .see Karhery's ca.se, 

(1892) 3 Gh. 1, 11. 

1 do not think,” s.iid Lord Halsbury, L. C., in Aaron's Reefs v. 

Twiss, (1896) A. C. 273, 283, ” any particular form of words is necessary 
to convey a false impres.sioti. Suppo.siug a person goes to a bank where 
the people are foolish enough to believe hi.s words, and .say,s, ‘ I want, 
a mortgage upon my house, and my house is not completed, but in 
the course of next week I expect to have it fully completed.’ Suppose 
tfjere wa.s not a hou.se upon his land at all, and no po.s.sibility, therefore, 
that it could be fully completed, can anybody say that that was not 
an affirmative representation that there was a house which was so 
near to completion that it only required another week’s work upon 
it to complete it ? ... So here, when I look at the language in which 
this prospectus is couched, and see that it speaks of a property which 
requires only the erection of machinery to be either at once or shortly 
in a condition to do work, so as to obtain all this valuable metal 
from the mine, it seems to me that, although it is put in arabidextrous 
language, it means as plainly as can be that this is now the condition 
of the mine; that such and such additions to it will enable it shortly 
to produce all those great results, and that there is a representation 
of an actually existing fact. ... If you are looking to the language 
as only the language of hope, expectation, and belief, that is one thing; 
but . . . you may use language in such a way as, although in the form 
of hope and expectation, it may become a representation as to 
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existing facts; and if so, and if it is brought to your knowledge that 
these facts are false, it is a fraud.” 

It is conceived that there is nothing inconsistent with these views 
in Jorden v. Money, 5 H. L. C. 185; Citizens’ Bank v. First National 
Bank, L. K. 6 H. L. 352, 360; and Maddison v. Alderson, 8 App. Cas. 
467. A man who truly states his intention is not estopped from 
changing that intention. The expression of intention may, in some 
circumstances, amount to a contract, but it does not give rise to an 
estoppel. And ,sec Re Moore Bros, d Co., Bartholomew’s case, (1899) 
1 Ch. 627 : and Todd v. MiUen (1910), S. C. 868, Ct. of Sess. 

As to carele.ss language and ambiguous .statements, the rule is that 
“if persona publishing a pro.spectus use .such careless language that 
their statements, literally read, are untrue although this literal sense 
is different from what they intended, this amounts to a misrepresenta- 
tion.” Per Lord Chelmsford, Hallows v. Fernie, 3 Ch. 476. 

A person who issues a statement is not only answerable for what 
he in his own mind intended to reprc.scnt, but ho is answerable for 
what anyone might reasonably sup])Ose to be the meaning of the words 
he has used. Arkwright v. Neivbold, 17 Ch. D. 322. 

“ If a man makes a .statement, which according to its ordinary 
meaning bears a particular construction, he, in ray opinion, is liable 
to those who, reading it and construing it reasonably, do put upon it 
the primary meaning and the fair construction of the words used.” 
Per Cotton, L. J., Peek v. Derry, 37 Ch. D. 571, at p. 572. 

And in the ca.se of an ambiguous statement, it is immaterial that 
the words are intended by those who is.sue the prospectus to be 
understood in a sense in which they are true, if they arc reasonably 
capable of being understood in a sense in which they are false, and 
th(‘ allottee shows that he understood them in that sense. Smith v. 
Chadwick, 20 Ch. D. 27, 45; 9 App. Cas. 187. 

But a reasonable construction must be put on a prospectus, and an 
allottee is not permitted to say that he understood the words in a 
sense they do not fairly bear. And see Edgington v. Fitzmaurice, 
29 Ch. D. 459, where it was held that the plaintifi had no right to 
assume that “debentures” imported any charge on the company’s 
property. 

2. It is not enough that the misrepresentation is one of fact; it must 
also be a misrepresentation of a material fact. 

The materiality of a fact is to be gauged by reference to the 
circumstances of each case. Generally speaking, any statement of fact 
which may reasonably be expected to influence the mind of a 
contemplating subscriber is material, particularly, for instance, such 
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statements as bear on the position and prospects of the company, on 
the value of the property offered as security, or on the nature and 
terms of the securities; but mere high colouring in a prospectus is 
not a material misrepresentation. DetUm v. Macneil, 2 Eq. 352. So, 
too, a trifling misstatement is not to be regarded as material. 

“It i.s not every misstatement, although untrue, and although 
untrue in a sense to the defendant’s knowledge, that will do. It may 
be that the mi,satatcment is trivial — so trivial as that the Court will 
))e of opinion that it could not have affected the plaintiff’s mind at all 
or induced him to enter into the contract.” Per Jessel, M. R,, Smith v. 
Chadwick, 20 Ch. D. 45. The test is, how would the statement affect 
the mind of an average reasonable man in regard to the subject- 
matter of the proposed contract ? Materiality is not, however, to be 
estimated exclusively from an abstract point of view. It is relative. 
What to one man’s mind may be immaterial may to another’s be 
material ; and if a prospectus be issued containing misstatements, 
thi.s contingency must be borne in mind. Thn.s, if the misstatement 
(‘onsists in this, that A. is stated untruly to be one of the directors 
of t])(' company, that i.s not material to M., who never heard of A.; 
but it is or may be material to N., who knows A., or knows of him, 
and is to some extent induced to subscribe because A. is stated to 
be a director. “ I agree that the names of the directors form an 
im]) 0 Ttant element with many j)eople as to whether or not they shall 
decide upon joining a company; but that, must depend on their 
knowledge of th(,' directors, their personal knowledge or knowledge 
of their names and positions: otherwise the mere fact of stating 
that such and such j)er.sons are directors will be nothing. Again, 
I agree that you may have names so well known, so notorious in 
connection with the subject-matter of the prospectus, that even the 
Court would come to the conclusion that the name, even of a single 
director, was an inducement to persons to join the concern.” Per 
Jessel, M. R., Smith v. Chadwick, 20 Ch. D. 50 (C. A.). 

Again, if the misrepresentation relied on is, that the company s 
mine is similar to some other mine, the statement is material to A., 
who knows the latter or knows about it, but not to B., who has no 
knowledge on the subject. 

A statement as to a material fact may be ambiguous. It may have 
several meanings. If read in one way it may be strictly true, but if 
read in another way it may be false. In such a case the statement is 
not primd fade to be regarded as a misrepresentation, for non constat 
that the subscriber did not understand it in that sense in which it was 
true; but, if he understood it in the sense in which it was false, it at 
once acquires materiality. See Jessel, M. R., Smith v. Chadwick, 
20 Ch. D. 27, and the same case in the House of Lords, 9 App. Cas. 187. 
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It is for the subscriber, however, to sliow that he read it in the 
sense in which it was not true. 

The following are examples of misrepresentations of material facts 
which have been held sufficient to render voidable contracts induced 
thereby ; — 

(1) Where a company was formed to construct and work a railway, and it 

was (I) untruly stated that a contract for the execution of the works 
had been entered into with a responsible contractor; (2) viutrnlv stated 
that the contract price was considerably within the available capital; 
(3) not mentioned that the concessions which the company was formed 
to carry out had been purchased from the original guarantees at a co.st 
of 50,000/. See Cf.viral Hy. Co. of Venezuela v. Kiech, L. R. 2 H. L. 99. 

(2) Where it was untruly stated that “ more than half the first issue of shares 

has been already subserilred for,” and that ‘‘ upwards of 70,000/. has 
already been expended on the estate by the vendor in buildings and 
improvements in addition to the purchase-money paid by him for the 
land.” See Ross v. Estates Investments Co., 3 Eq. 122; 3 Ch. 682. 

(3) Where it was stated that “one-half the r('quired capital has been 

subscribed by the directors and their friends.” wherea.s not one-fourth 
had been subscribed. Kent v. Freehold Land Co., 4 Eq. 688; 3 Oh. 
493. And see Henderson v. Lacon. .5 Eq. 249; and Arnison v. Smith, 
41 Oil. D. 348. 

(4) W'here it was stated that a particular mine “containing very valuable 

claims, aonte of which are in full operation and make large daily 
returns,” had been contracted to bo purchased, whereas the mine was, 
in fact, worthless and there were no claims in operation. Reese River 
Co. v. Smith, L. R. 4 H. L. 04. 

(5) Where, in the case of a banking company, it was untruly stated (a) that 

the bank had arranged to take over several successful hanking businesses 
of old standing; and (b) tliat the directors had had an offer of support 
as to capital and business from a large and powerful bank in Paris, 
Sec Re London and Leeds Bank, Ex parte Carling, 56 L. T. 115. 

(6) Where it was stated that “ the surplus assets, as appear by the last 

balancc-slieet, amount to upwards of 10,000/.,” whereas in fact there 
was a deficit. See Re London ai\d Staffordshire Co., 24 Ch. J). 149. 

(7) Where some of the directors named in the prospectus had not accepted 

office, Blake's case. 34 Beav. 639. Compare Scottish Petroleum Co., 
23 Ch. D. 413; and Hallows v. Fernie, 3 Ch. 467; and see Wainwright's 
case, 62 L. T. 30; 63 L. T. 429; Karberg's case, (1892) 3 Ch. 1. 

(8) Where it was stated nntrnly that the prohts had amounted to 17 per cent. 

on the capital employed. Qlasier v. Rolls, 42 Ch. D. 436. 

(9) Where the prospectus stated in effect that the company was formed to 

acquire an existing patent, whereas only provisional protection had 
been obtained for the invention in question. Scotl v. Snyder, &c. Co., 
66 L. T, 278. 

(10) Where it was stated that no promotion money was to be paid, whereas 

there was an agreement to pay large sums. iMdwick v. Earl of Perth, 
1 T. L. B. 76. And see Kent v. Freehold Land Co., 4 Eq. 688; 
Capel tk Co. V. Sims, dec. Co., 58 L. T. 807. 
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(11) Where the company waa formed to buy a mine, and estracta from the 

report of an expert were aet forth which gave a mialeading impresaion 
of the report, and induced the belief that the mine was similar to a 
rich adjacent mine. Mount Morgan Co., 56 L. T. 622. 

(12) Where the company waa formed to work an invention, and it was untruly 

stated that a contract had been made for the purchase from the 
company of 50,000 of the patented machines. Snoot v. Sdf-Acting 
Co., :i T. L. R. 612. 

(13) Where the prospectus stated that shares in several named companies 

had been acquired which “ taken at this day’s market quotation show n 
profit more than sufficient to pay a dividend of 20 per rent, on the 
total capital of the company for the current year,” whereas in the case 
of two of tho companies the shares had not been acquired. MeConnel 
V. Wright, (1903) I Ch. 540. In the same case it waa held that the 
misrepresentation was not the less a misrepresentation because the 
shares were acquired ten days after the issue of the prospectus. 

(14) Where it was untruly stated that the company was the sole manufacturer 

of asbestos in France and had a practical monopoly. Hyde v. Xew 
Aslieston Go,, 8 T. L. R. 121. 

(15) Where it waa untruly stated that the company’s process was a commercial 

success. Stirling v. Passburg Grains, 8 T. L. R. 71. 

See other in.stances in Part I. Chap. HI. 

The following are instances in wbich the misreprc.scntation or 
non-disc]o.sure relied on was held not to be material 

(1) Where it was stated that an invention to be acquired by the company 

had been tested, and that according to the experiments the product 
could be obtained at a specified co.st, but that it was intended to tc.st 
the invention further, and it in fact turned out to be worthless. Denton 
T. Jlfacneil, 2 Eq. 352. 

(2) Where the prospectus omitted lo state that the company would have to 

make a deposit of 20,000!. by way of guarantee with liability to 
forfeiture. Central Ry. Co. v. Kisdi, L. E. 2 H. L. 09; and see Smith 
V, Chadwick, 20 Ch. D. 27 ; 9 App. Cas. 187. 

(3) Where it was stated that the company was to have “ a free grant of 

30,000 acres in the provinces through which the railway is to pass,” 
whereas the 30,000 acres were to be granted only out of the provim-es 
benefited by the railway, and private property in those provinces waa 
excepted. Central Ry. Co. of Venezuela v. Kisch, L. R. 2 H. L. 
90, 115. 

(4) Where it was stated that certain reports on the property had been prepared 

“for the directors,” though really made for the promoters. Angus 
V. Clifford, (1891) 2 Ch. 449. 

See other instances in Part I. Chap. III. 

The allottee is not entitled to rescission unless he was induced to 
enter into the contract by the representation or suppression which 
he establishes, that is, unless it was dans locum contractui. 


Examples of 
excusable 
misrepresen- 
tation and 
non-dis- 
closure. 


P.— D. 


28 



DEBENTDBB6 AND DEBENTURE STOCK. [ChAP. XLV. 

When a shareholder comes to the Court to be relieved of his shares 
on the ground of misrepresentation arising from non-disclosure, it 
is not enough for him to say that had he known the facts he would 
not have applied for shares; he must be prepared to put his finger 
on the statement which he relies upon as contradictory of or inconsistent 
with the facta not disclosed. Christinevilk Rubber Estates, 81 
L. J. Ch. 63; Brookes v. Hansen, (1906) 2 Ch. 129. 

It is not an inference of law that a party who takes shares on a 
prospectus containing a misrepresentation was induced to subscribe 
by that misrepresentation. Per Lord Blackburn, in Smith v. 
Chadwick, 9 App. Cas. 187. It is a question of fact to be determined 
with due regard to all the circumstances. But “ if it is proved that 
the defendants, with a view to induce the plaintiff to enter into a 
contract, made a statement to the plaintiff of such a nature as would 
be likely to induce a person to enter into a contract, and it is proved 
that the plaintiff did enter into the contract, it is a fair inference 
of fact that he was induced to do so by the statement.” Per Lord 
Blackburn, ibid. p. 196. And the following pas, sage from the 
judgment of Lord Halsbury, L. C., in Arnison v. Smith, 41 Ch. D. 
369, points in the same direction. “It is,” said his Lordship, “an 
old expedient, and .seldom successful, to cross-examine a person who 
has read a prospectus, and ask him as to each particular statement 
what influence it had on his mind, and how far it determined him to 
enter into the contract. This is quite fallacious; it assumes that a 
person who reads a prospectus and determines to take shares on the 
faith of it, can appropriate among the different parts of it, the effect 
produced by the whole. This can rarely be done even at the time, 
and for a shareholder thus to analyze his mental imj)rcssions after 
an interval of several years, so as to say which representation in 
particular induced him to take shares, is a thing all hut impossible. 
A person reading the prospectus looks at it as a whole, he thinks the 
undertaking is a fine commercial speculation, he sees good names 
attached to it, he observes other points which he thinks favourable, 
and on the whole he forms his conclusion. You cannot weigh the 
elements by ounces. It was said, and I think justly, by Sir G. 
Jessel, in Smith v. Chadwick, that if the Court sees on the face of 
the statement that it is of such a nature as would induce a person 
to enter into the contract, or would tend to induce him to do so, or 
that it would be a part of the inducement to enter into the contract, 
the inference is, if he entered into the contract, that he acted on the 
inducement so held out, unless it is shown that he knew the facts, 
or that he avowedly did not rely on the statement whether he knew 
the facts or not.” Lord Halsbury, in Macleay v. Tail, (1906) A. C. 
24, gave expression to similar views. But this inference does not 
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arise when the statement, being ambiguous, is only false in one 
sense; in such a case it rests with the allottee to show that he 
understood the words in the sense in which it was false, and was 
thereby induced to subscribe. Smilh v. Chadwick, 9 App, Cas. 187. 

What ha])pcn8 in most cases is that the allottee swears that he was 
induced by the particular misre])re8entation or suppression to take 
the shares, or that he subscribed on the faith of the prospectus, 
and that he would not have subscribed had he known the facts. 
And where on this or other evidence a ’prima fane ease for rescission 
has been thus established, the onus of proving that the allottee was 
not so induced, or i.s otherwise not entitled to rescind, is cast on the 
company. 

Where the prospectus merely states that A. B. reports so-and-so, 
an applicant is not, a.s between him.self and tho.se responsible for the 
prospectus entitled to assume that the authors of the prospectus 
guarantee the truth or accuracy of A. B.’s report. But it is otherwise 
if tile a.utliors of the prospectus choo.se to adopt the .stetemeuts in 
the rc'port as their own — choose to reassert them, that is — as in 
8milh’s case, 2 Oh. 604, 611. 

In that case the directors had, on hearsay, atlopted certain 
statements as their own in the prospectus, and it was argued that the 
jilamtifT was not entitled to relief. Turner, L. J., dealing with the 
olijection, said: “Then it was said that the directors, when this 
rejjrescntation was made, were as much deceiv(!d as the a])pellant 
himself, and that he ought not to be relieved for that he must have 
understood the representation to have been made by the directors 
upon mere report. But if a company will take ujion itself to assume 
the authenticity of and give credit to the reports which are made to 
it and represent as facts matter stated in those reports, it must take 
the con,seepience,s. If the company had confined them.selvc.? to 
saying, “ We have received reports from which we believe and have 
reason to believe that these mines are in full operation and are 
making daily large returns,’ it might, and no doubt would, have been 
very difficult for Mr. Smith to be relieved from the contract; but 
the company, instead of thus referring to the information received, 
.stated the circumstances as facts,” See also Rawlins v. Wickham, 
3 De G. & J. 304; British Burmah, &e. Go., 56 L. T. 81,6; Bentky 
dc. Co. V. Black, 9 T. L. R. 580. In the case last mentioned 
the prospectus set out a report by an accountant, and the Court of 
Appeal held that there was no representation by the diivctor.s that 
the report was correct. “ It was true that Mr. L. was a chartered 
accountant, and that he had made a particular report, and that was 
all that the directors said in the prospectus. Per Lord Esher, 

But to come within this ruling the refroTt or document musi. htlVe 
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been frankly and honestly set out. If the prospectus misrepresents 
the contents of a report or other document, or states its contents in 
a deceptive manner, the subscriber is not bound to look at the 
document to see whether it bears out what is stated. Redgrave v. 
Hurd, 20 Ch. D. 1. 

The applicant is entitled to say; “ You at least, who have stated 
what is untrue, cannot accuse me of want of caution, because I relied 
upon your fairness and honesty.” Per Lord Chelmsford, Central 
Ry. Co. of Venetuela v. Kisch, L. R. 2 H. L. 99, 120, 121. 

“ The representation once made releases the party from an 
investigation, even if the opportunity is afforded.” Per Baggallay, 
L. J., Redgrave v. Hurd, 20 Ch. D. 23; Re Liberian Government 
Concessions, 9 T. L. R. 136; Aaron’s Reefs v. Twiss, (1896) A. C. 273. 

Hence it is no answer to a claim for rescission in such a case that 
the plaintiff was given the opportunity of investigation and made 
only a perfunctory and incomplete inquiry into the facts. Redgrave 
v. Hurd, 20 Ch. D. 1. 

If the report is fraudulent, the company is prima facie responsible for 
the fraud. Mair v. Rio Grande Rubber Estates, (1913) A. C. 853. 

Sometimes a representation which was true when the prospectus 
was issued becomes false before the allotment is made. In such 
case the fact ought to be communicated to the applicant. Scottish 
Petroleum Co., 23 Ch. D. 438; Henderson v. Lacon, 5 Eq. 249. See the 
observations of Lord Blackburn in Brownlie v. Campbell, 5 App. Cas. 
950: Re Kent County, &c. Co., Ex parte- Brown (1906), 95 L. T. 756. 
The representation is a continuing representation and, if the circum- 
stances change materially, the change must be communicated. With 
V. O’ Flanagan, (1936) Ch. 575. 

A single misrepresentation may be sufficient to entitle the allottee 
to rescission. Re London and Staffordshire Co., 24 Ch. D. 149; Denton 
V. Macneil, 2 Eq. 352, 355. 

Where a representation as to a material fact in a prospectus is 
untrue in point of fact, it is no defence, where rescission of contract 
is bought, that the directors when they made it believed it to be true. 
See judgments of Lord Cairns in Smith’s case, 2 Ch. 604, 615; and 
in Reese River Co. v. Smith, L. R. 4 H. L. 79; and see Mathias v. 
Yetts, 46 L. T. 602 (Court of App.); Arkwright v. Newbold, 17 Ch. D. 
320. 

“ Where rescission is claimed,” says Lord Herschell, in Derry v. 
Peek (14 App. Cas. 359), contrasting such a claim with a claim for 
damages in an action of deceit, “it is only necessary to prove that 
there was a misrepresentation; then, however honestly it may have 
been made, however free from blame the person who made it, the 
".ontract, having been obtained by misrepresentation, cannot stand.” 
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As to rescission for non-disclosure of material fads. 

The general rule is that a vendor is not bound to disclose material Non-di». 
facts to a would-be purchaser or subscriber, and that silence does not 
give the subscriber or purchaser a right to rescind by reason of such facts, 
non-disclosure; but this rule is subject to qualifications. 

1. Silence cannot be justified where that silence makes what is 

stated misleading. See supra, p. 437. 

2. Silence cannot be justified where there is a duty to disclose, 

“I think,” said Rigby, L. J., in McKeown v. Boudard, dc. Co. Duty as to 

1(181)6), 74 L. T. 712, ‘‘ the law is this: that if you rely as a ground 

for re.soission of a contract on the omission of a statement, vou must pauiesAot, 

19()0 

show that the omission of that statement makes what is stated 
misleading. It is not the omission of material facts as an independent 
ground for rescission, but the omiasion must be of such a character 
as to make the statement actually made misleading. In other words 
. . . suppression of the truth may contain a suggestion of falsity.” 

A similar rule was applied in criminal proceedings in the case ol’ 

B. V, Kylsant, (1932) 1 K. B. 442. In that case the eomjiany issued a 
prospectus offering debenture .stock for .subscription. The jirospectus 
stated that during the previous ten years the “ average annual balance 
available,” after providing for depreciation, &c. was sufficient to pay 
the interest on the intended issue more than five times over. The 
prospectus also stated the dividends paid in each year. It was 
admitted by the prosecution that every statement in the prospectus 
in itself was true; but the prosecution alleged that the document as a 
whole was misleading and false in that it failed to state that, although 
the company made large profits in 1918, 1919 and 1920, when owing 
to the European War there was a shipping ” boom, in 1921, 1922, 

1923, 1924, 1925, 1926 and 1927 it made substantial trading losses and 
was only able to pay the dividends specified and to produce the 
“ balances available ” in those years by the introduction of items 
of a non-recurring nature earned in the abnormal war period. 

Wright, J., held that the prospectus was false. " The document as 
a whole may be false not because of what it states, but because of what 
it does not state, because of what it implies.” 

This decision was upheld in the Court of Criminal Appeal, Avory, 

J., in delivering the judgment of the Court, said: “ The falsehood in 
this case consisted in putting before intending investors as material 
on which they could exercise their judgment as to the position of the 
company figures which apparently disclosed the exi .sting position, but 
in fact hid it. In other words, the prospectus implied that the 
company was in a sound financial position and that the prudent investor 
could safely invest his money in its debentures. This inference would 
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be drawn particularly from the statement that dividends had been 
regularly paid over a term of years although times had been bad — a 
statement which was utterly misleading when the fact those dividends 
had been paid not out of current earnings but cut of funds which had 
been earned during the abnormal period of the war was omitted.” 

“ The general rule,” says Mr. Justice Story, in his work on Contracts, 
5th ed., Vol, I., sect. 643, “both of law and equity, in respect of 
concealment is that mere silence with regard to fi material fact, where 
there is no le^al obligation to divulge, will not avoid a contract although 
it operates as an injury to the party from whom it is concealed . . . 
sect. 645. But an improper concealment or su])}iression of a material 
fact which the party concealing is legally hound to disclose, and of 
which the other party ha,s a legal right to insist that he shall be informed, 
is fraudulent and will invalidate a contract." Tliis passage was cited 
with apjjToval by L'oekburn, 0. J., in Smith v. Hughes (1871), L, K. 
6 Q. B. 597; and see Turner v. (irecn, (1895) 2 C'b. 205. 

The rule i.s tersely .summed up by Lord Macmighten in Chadwick v. 
Manning, (1896) A. C. 231 ; “ Silence is innocent and siife where there is 
no duty to speak." And see Brownlie v. Campbell, 5 App. Cas. 950; 
Christineville Rubber Estates, 81 L. J. Ch. 63; and Brookes v, Hansen, 
(1906) 2 Ch. 129. 

In marine insurance, omission to di.selose, a material fact, though 
without any fraudulent intention, vitiate, s the contract. lonidcs v. 
Pender, L. R. Q. B. 537; Morri.sov Vniversal Marine, Ac. Co., 
L. R. 8 Ex. 197; Seaton v. Heath, (1899) 1 Q. B. 782; reversed on 
evidence, (190ti) A. V. 135. And it matters not how the omission 
was caused. Carter v. Boehm, 3 Burr. 1905; lonides v. Pender, 
supra; Davies v. London and Provincial Insurance Co., 8 Ch. D. 469; 
Mercantile Steamship Co. v. Tgser, 7 Q. B. D. 73. And where tlicre 
is a duty to disclose, a party bound to disclose ought to make 
reasonable inquiries with u view to obtaining information. Proudjoot 
v. Monlejiore, L. R. 2 Q. B. 511 . The duty of disclosure in prospectuses 
is not so high (see per Lord 'W’atson, Aarons Reefs v. Twiss, (1896) 
A. C. 273, supra, p. 42S); but it ha.s been largely extended by the 
Companies Acts, 1900, 1907, 1908, and 1929. Prior to those Acts 
there was, as already stated, no duty to disclose material facts to a 
person proposing to subscribe for or buy shares or debentures or 
debenture stock unless the omission to disclose would make what 
was stated untrue or misleading; but sect. 35 of the Companies 
Act, 1929, makes it the duty of those who issue a prospectus to 
disclose a long list of particulars. The non-performance of this duty 
as regards a particular prospectus does not, however, give to those 
who subscribe for shares or debentures on the faith of such prospectus 
a right to rescind. Wimbledm Olympia, Ltd., (1910) 1 Ch. 630; and 
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South of England Natural Gas Co., (1911) 1 Ch. 573. The remedy 
is an action for damages. 

Responsibility for Prospectus. 

Where the misrepresentation is contained in a prospectus or circular 
inviting subscriptions or purchases, and addreast'd to the public, the 
representations in that prospectus must be attributed to those who 
issued the prospectus or circular. If it wa.s issued by the directors 
on behalf of the company, the company is to he treated as making 
the representations; if the prospectus was i.ssued by financiers who 
had bought the debentures or debenture stock and offered them for 
sale, .such financiers are to be regarded as making the rejiresentations. 

The difficulties incidental to settling this que.stion of responsibility 
for a pro.sjiectus were much simplified by sect, ft of the C'orupanie.s 
Act, IfidO (now sect. 3t of 1929), requiring prcspectuse.s to be dated and 
a copy delivered for registration, signed by every person named therein 
as a director or jiroposed director. Directors .so signing can hardly 
(lisput(‘ their agency and cornsequent re.s[)on.sibility. 

It i.s no an,swer to an aidion for re.sci.s.sion again.st a company that 
the misrepresentation was made not by the conijiany but by its agents 
without any authority from the company, for ‘'the cases clearly show 
this: that any repre.sentations made by the agent.s of a company 
which form the foundation of a contract between the company and a 
third person— those misrepresentations lyinp at the root of the contract 
— will entitle, the other party to avoid the contract, and the company 
must in that sense take upon thenuselves the con.sequencc.s of the 
misrepresentations of their agents.” Per Page- Wood, V.-tf, Henderson 
V. Lacon, 5 Eq. 249, 261. 

In Lynde v. Anglo-ltalian Hemp Co., (1896) 1 Ch. i78, Ronier, J., 
summarised the cases in which a company is to be held re.sjionsible 
for misrepresentation, thus: — 

(1) Where the mi.srepre.sentations arc made by the directons m 

other the general agents of the company entitled to act and 
acting on its behalf — as, for exanijde, by a prospectu.s issued 
by the authority or sanction of the directors of a company 
inviting subscriptions for shares [or debentures]. 

(2) Where the misrepresentations are made by a .speoia) agent ol 

the company while acting within the st-ope of hi.s authority , 
— as, for example, by an agent specially authorized to obfain 
on behalf of the company subscriptions for shares [or 
debentures]. This heading, of course, includes the case of 
a person constituted agent by subsequent adoption by the 
company of his acts. 


On whom 

responsibility 

rests. 
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(3) Where the company can be held affected before the contract is 

completed with knowledge that it was induced by misrepre- 
sentation — as, for example, where the directors on allotting 
shares [or debentures] know in fact that the application for 
them has been induced by misrepresentation, even though 
made without any authority from the company. 

(4) Wlierc the contract is made on the basis of certain representations, 

whether the particulars of those re})re8ontationB were known 
to the company or not, and it turns out that some of those 
rejwcscntationB were material and untrue — as, for example, 
if the directors of a company know', when allotting, that an 
application for shares for debenture's] is based on the 
statements contained in a prospectus, oven though that 
prospectus was i.ssued without authority, or even before the 
company was formed, and even if its contents are not known 
to the directors. 

The principle involved in the fourth of these propositions is dealt 
with by Lindley, L. J., in Karlxrg's ease, (1892) 3 Ch, 13, in these 
Words: '* Sj)eaking generally, there is no doubt that a misrepresentation 
in order to vitiate a contract, must be made by a i)arty to it or by his 
agent. But this rule is not without exception, Stewart’s case (1 Ch. 
574) and Ihmies v, Shij) (3 H. L. 343) warrant the proposition that an 
ai)j)lication to a company, when formed, for .shares [or debentures] 
based upon a prospectus issued by the promoters of the company 
before its formation cannot be dissevered by the company from such 
prospectus.” In Karherg's case (supra) the application for shares was 
made on the faith of a prospectus issued before incorporation. The 
application was addressed to one of the promoters, and stated that 
the applicant desired to subscribe for 200 shares in the proposed 
company, and requested the promoters, “ on the formation thereof, 
to obtain the allotment of such shares to me,” but it did not refer to 
the prospectus. After its incorporation the company allotted the 
shares so applied for; and it was held that the allottee was entitled 
as against the company to rescission of the contract on the ground of 
misrepresentation in the prospectus, 

Karherg’s case is the more important, because the directors in allotting 
were not aware that the application was made on the basis of any 
prospectus. This was found as a fact by Kekcwich, J. (p. 6). 

For other cases in which a company has been held responsible for 
a prospectus, see Henderson v. Lacon, 5 Bq. 249; Ross v. Estates 
Investment Co., 3 Ch. 682; Reek v. Gurney, L. E. 6.H, L. 377; Re 
Denham & Co., 25 Ch. D. 752, 765; Tamplin’s case, W. N. (1892) 
94, 146. 
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3. Whit is sufficient evidence that statement made with the intention 
that it should be acted on by the subscriber or purchaser ? 

Where the prospectus or circular is addressed to the public or to 
a class, any member of the public or of that class, who comes in and 
subscribes or purchases in response to the invitation addressed to 
him, is entitled to treat the statements contained in it as addressed to 
himself and as being made with the intention that it should be acted 
on by him; that is the very object of the ))ros])ectus. 

“ It is a prospectus,” says Lord Cairns (Peek v. Uurney, L. R. 6 H. L. 
410), alluding to the document there, “ in this shape, addressed to the 
whole of the public, no doubt, and any one of the public might take 
up the prospectus and apjiropriatc it in that way to himself by 
answering it upon the form upon w’hich it was intended by the 
prospectus that it should be answered.” 

But., it is only those who have responded to the invitation addressed 
to tliein who have any locus standi to complain of misstatements 
contained in the prospectus. Hence, if A., after reading a prospectus 
offering debentures or debenture stock for .subscription, goes into the 
market and purchases from a third party, he has no right to rescind 
as against the comjiany, for the company never invited him to act on 
the prospectus for this purpose. Any right he mn.y have to rescind 
against his vendor rests on wholly different grounds outside the 
prospectus. Peek v. Gurney, L. R. C H. L. 410; Smith’s case, 2 Ch. 604. 

It has been held that where A. take.s shares as agent for B., but 
without disclosing to the comjiany the agency, B. cannot claim relief 
unless A. was deceived. Capel di Co. v. Sims, dec. Co., 58 L. T. 807 ; 
Hyslop v. Morel, 7 T. L. R. 263; Collins v. Associated Greyhound Go., 
(1930) 1 Ch. 1. 


4. As to showing that the misrepresentation was in fact acted on 
by the subscriber or purchaser in ignorance that it was a misrepresentation. 

Of course, if the subscriber or purchaser knows that the statement, 
however material, is not true, he is not mi.sled. He enters into the 
contract with his eyes open, and he has no right therefore to 
rescind. 

Assuming, however, the subscriber to be ignorant of the falsity 
of the representation, he can still claim no relief by way of reoission 
uiilf .sa he in fact acted on the representation ; and the onus of showing 
that he did so act rests on him. The mere fact of subscription 
affords, at any rate, primd facie evidence that the subscriber acted 
on the material statements in the prospectus. It i.s then for the 
other side to disprove reliance. 
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It is not an inference of law that a party who takes debenturea 
or debenture stock on a prospectus containing a misrepresentation 
was induced to subscribe by that misrepresentation. Per Lord 
Blackburn, in Smith v. Chadwick, 9 App. Cas. 187. It is a question 
of fact to be determined with due regard to all the circumstances. 
See swpra, pp. 433, 434. See also Scott v. Snyder Dynamite Projectile 
Co. ,Ltd., 66 L. T. 278; 67 L. T. 104. 

In Madeay v. Tail, (1906) A. C. 24, 26, Lord Halabury said: 
“ In the class of cases where misstatements have been made in 
a prospectus, and people have been led by attractive statements in 
the prospectus to take shares, the taking of which has led to loss, 
I . . . still think that it is q\iite a fair inference to draw, that if 
the prospectus is calculated to induce people to take shares, and 
they do take shares, the prospectus, tainted with falsehood as it is, 
has acted as a whole, and jieople cannot be expected to analyse 
their own mental sensations so minutfdy as to be able to expain 
what particular statement has induced them to become subscribers.” 
And in Smith’s case, 2 Ch. 611; L. R. 4 H. L. 64, Turner, L. J., 
says; “ It was said that the representation ought not to be considered 
as the foundation of the contract, inasmuch as the company was 
formed not merely for working the particular mines which were 
purchased. But it is clear that this was a representation which, 
whether the company was confined to this one mine or not, was a 
representation necessarily inducing and influencing the contract.” 

In most cases the allottee swears that he was induced by the 
particular representation or suppression to take the debentures or 
debenture stock, or that he suKscribed on the faith of the j)rospectus, 
and that he would not have subscribed had he known the facts. 
And where this or otherwise a primd facie case for rescission has 
been established, the onus of proving that the allottee was not so 
induced is cast on the company. 

The misrepresentation need not be the sole moving cause or 
inducement to take the shares or debentures. It is sufficient that it is 
a material part of such cause. Nicol'a case; Royal British Bank, 3 
De G. & J. 387; Edgington v. Fitzmaurice, 29 Ch. D. 459; Re 
London and Leeds Bank, Ex parte Carling, 56 L. T. 115; Arnison 
V. Smith, 41 Ch. D. 348; Scott v. Snyder, Ac., Co., 66 L. T. 278, 283; 
S. C., 67 L. T. 104. 

A contract induced by misrepresentation is voidable; the subscriber 
has an option to repudiate or not; and unless and until he does 
repudiate, the contract is valid and binding. That is the general rule 
as to voidable contracts. Oakes v. Turqmnd, L. R. 2 H. L. 325. 

A person electing to avoid a contract on the ground of misrepre- 
.sentation may give to the company or vendor a notice that he 
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repudiates the contract and requires repayment, and if the company 
or vendor assents to the avoidance, the contract is at an end. The 
company or vendor is bound to restore the money, and the debenture 
or debenture stock holder is bound to give up his security. 

But if the company or vendor refmses to assent to the avoidance, 
the suliscriber can apply to the High Court for relief, and the High 
Court will, if he makes out a case, declare the contract at an end. 
and compel the company or, as the case may be, the vendor to repay, 
with interest, what the subscriber has paid. 

The right to rescind may be lost not only by delay, but also by 
conduct which shows an intention on the part of the holder nr 
subscriber to affirm the contract, as where the debenture holder, after 
discovery of the facts giving a right to rescind, treats (he contract 
as subsisting; e.g., by endeavouring to sell the debentures {Ex fxirle 
Briggs, 1 Eq. 483), by executing a transfer of them (Cniuicifs case, 
4 Ch. 322), by paying instalments or receiving interest [SchoJeg s. 
Ceitlnil By. Co., f) Eq. 206, n. ; Kent v. Freehold Land Co., 4 E(|. 
588; Shearman's case, 75 L. T. 385). But he is allowed a reasonable 
time In obtain evidence. Central Ry. Co. of Venezuela v. Kisch, 2 
H. L. 90; and Rc British Burmah Co., Kay, J., 21 June, 1888, 
i T. L. K. 031. 

And a transfer of [lart of the debentures before discovery does 
not preclude relief a.« to the rest. Mount Morgan IVest Co., 56 
L. T. 622. 

It is conceived tliat acting as a debenture or debenture slock holdei 
will not operate to affirm llie contract if, before so acting, the holder 
has definitely elected to avoid tlie contract, e.g., Iiy is,siaug his writ 
claiming rescission, or by putting in a defence that- fie was induced to 
take the debentures by misrepresentation, for if a man once 
determines his election it shall be determined for ever. Com. Dig. 
Election, C. 2. Quod semel placml in ekelwnibus auiplius displiceri 
non potest: Co. Litt. 146a; Clough v. L. A N. W. liij. Co., L. 11. 7 
Ex. 20. See also Scarf v. Jardine, 7 App. (hs. 345, 360, in wliicf 
Lord Blackburn, referring to the above in.axim, .said; “That is 
Coke upon Littleton, and I do not doubt that there are many older 
authorities to the same effect; but that rule has been uuifornily 
acted upon, from that time at least, down to the pre.sent. When 
once there has been an election to do one of two things, you eannoi 
retract it and do the other thing; the election once made is final]} 
made.” This rule was recognized by the Court of Appeal m 
Foulkes V. Quartz Hill Co. (1884), 1 Cab. k EllLs, 15C. In that 
case it was held that the issue of a writ claiming re-scission of a 
contract was a definitive election by the plaintiff to avoid the contract 
and, accordingly, that in subsequently voting at a meeting of the 
company he did not prejudice his position. The case is not reported 
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on appeal, but the following note appears in the report above referred 
to ; “ The Court of Appeal reversed the above decision, and held that 
the issue of the writ was a definitive election to rescind, and that this 
election was not eflfected by the subsequent voting at the meeting.” 

This seems clear enough, and the rule was acted on by Wright, J,, 
in Tomlin’s case, (1898) I Ch. 104; but the learned judge appears 
to have doubted whether the Court meant to lay down the rule so 
absolutely as is stated in the note to the report. There seems, however, 
no ground for the doubt. What the Court held was in strict accordance 
with the decision of the Exchequer Chamber in Clough v. L. & N. W. 
Ry. Co., L. R. 7 Ex. 26, supra. 

In the matter of election the subscriber for or ])urc baser of debentures 
or debenture stock, who is entitled to rescind for misrepresentation, 
has greater latitude than the subscriber for shares. The subscriber 
for shares must act very promptly as soon as he discovers the 
niisrepre.sentation, for in the meantime his name is on the register 
of members as a shareholder, and others may be acting on the faith 
of its being there. Laurence’s ease, L. R. 2 Ch. 412. The subscriber 
for shares, moreover, cannot rescind after a winding-up, for the rights 
of creditors have (hen intervened. In tlie case of a subscriber or 
purchaser of debentures, neither of these rea.sons embarrasses his 
remedy, and the. principle laid down by Mellor, J., in Chugh v. L. & 
N. W. Ry. Co., L. R. 7 Ex. at p. 35, and cited with ajtproval by Lord 
Rlackburn in Erlangcr v. New Rombrero Co., 3 App. Cas. 127, seems 
to be applicable: — 

“ Has the person on whom the fraud was jiractised, having notice 
of the fraud, elected not to avoid the contract ? or has he elected to 
avoid it ? or has he made no election ? We think that so long as he 
has made no election he has the right to determine it either way, 
subject to this: that if in the interval whilst he is deliberating an 
innocent third party has acquired an interest in the property, or if in 
consequence of his delay the position even of the wrongdoer is affected, 
it will preclude him from exercising his right to rescind. And lapse 
of time without rescinding will furnish evidence that he has determined 
to affirm the contract; and when the lapse of time is great, it probably 
would in practice be treated as conclusive evidence to show that he 
has 80 determined. But we cannot see any principle and are not aware 
of any authority for saying that the mere fact that one who is a party 
to the fraud has issued a writ and commenced an action before the 
rescission is such a change of position as would preclude the defrauded 
party from exercising his election to rescind. Neither can we see 
the principle or discover the authority for saying that it is necessary 
that there should be a declaration of his intention to rescind prior 
to the plea.” 
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A debenture or debenture stock holder who, after discovering that 
he has a right to rescind, has elected to affirm the contract, may yet 
be entitled to rescind in respect of some subsequently-discovered 
misrepresentation. Per Chitty, J., London and Provincial Co., ri5 
L. T. 670. See, however, Campbell v. Fleming, 1 Ad. & B. 40., 

Restitution by Plaintiff. 

The right to rescind, as distinguished from the right to damages 
(as to which, see Leeds and Hanley Theatres of Varieties, (1902) 2 Ch. 
809), is conditional on restitution being possible. 

The general rule is that a contract cannot be rescinded where there 
cannot be restitutio in integrum ; that is to say, where the other party 
cannot be restored to his original position. For example, if, after 
taking or purchasing debentures, the taker or purchaser sells them, 
he has parted witli the subject-matter of the contract, and cannot 
afterwards claim the right to rescind, for he is not in a position to 
give back the debentures. But the rule has to some extent been 
modified by Mutual Reserve, dec. Co. v. Foster, 20 T. L. 11. 715; and 
sec Cross v. Mutual Reserve, 21 T. L. R. 15. 

As to restitution generally, see Erlanger v. New Sombrero, etc. Co., 
3 App. Cas. 1218; Adam v. Neu'bigging, 13 App. (hs. 308; Clarke v. 
Dickson, E. B, & E. 148; 27 L. J. Q. B. 223; Western Bank of Scotland 
V. Addie, L. K. 1 Sc. & D. 145; Lagunas Nitrate Co. v. Lagunas 
Syndicate, (1899) 2 Ch. 392, 

But interim dealings with the subject-matter of the contract may 
in some cases be, without prejudice to the right of rescission, justified. 
Thus, where A., induced by the misrepresentation of B., purchased 
from B. certain debentures of a company, and brought an action to 
rescind the contract on the ground of misrepresentation, it was held 
that steps taken by A. for the benefit of all concerned, in an action 
to enforce the debentures, did not import an election by A. to affirm 
the contract, as such steps were reasonably necessary for the protection 
of the debenture holders’ rights. Imperial Ottoman Bank v. Trustees 
and Executors Co., W. N. (1895) 23. 

Where the contract is severable, inability to rescind it as to part 
is not fatal to the right to rescind as regards another part. Maturin 
v. Tredinnick, 10 L. T, 331, where the subscriber, having sold part 
of the shares taken by him, was held entitled to rescind as to the rest. 
And see a similar case. Mount Morgan (West) Gold Mine, 56 T. L. R. 622. 

A debenture or debenture stock holder who obtains rescission of 
his contract is entitled to have his money returned, and the Court 
will by way of restitutio in integrum give him interest at 4 per cent, 
thereon although no case of fraud is established. See Karberg’s case. 
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(1892) 3 Ch. 17; Smith’s case, 2 Ch. 604; Newbigging v. Adam, 34 
Cb. D. 582 ; 13 A. C. 308. He is also jinind facie entitled to his costs. 
Where the misrepresentation is fraudulent, damages may be given 
in addition. Redqrave v. Hurd, 20 Ch. D. 1 : Mathias v. Yetts, 46 
L. T. 497. 


Proceedings for Rescissioi. 

To enforce rescission of contract an action must lie brought in the 
High Court. In this action the subscriber or purchaser, or his legal 
personal representative, must be the plaintifl'. If A. subscribes for 
debentures in his own name but in fact as agent for B., A. must 
be the plaintiff, and he must show that he. A., was misled by the 
prospectus. Capel rfc Co. v. Sims, ifc. Co., 58 L. T, 807. Whether 
B. was also misled or not is immaterial. In such actions it is not 
proper for one subscriber to sue on behalf of himself and all other 
jiersons who were induced to subscribe by the jirospectus, for the 
right of rescission is a separate right of each shareholder — or debenture 
holder — misled (Croshy v. Bank of Wales, 4 Giff. 314); but it is 
competent for several jiersons who have separately subscribed on the 
same prospectus to join in one action for re, scission of their contracts 
or for damages. Bee R. B. C. 1883, Ord. XVI. r. 1. 

The company should primd facie be t he sole defendant in such an 
action unless the jilaintiff is advised that he has also a cause of 
action against the directors or jiromoters personally either for deceit 
or for compensation under sect. 37, or under sect. 35 of the Act, and 
it is desired to combine that claim with the (daim in the action: e.g., 
where it is doubtful whether the company will be able to pay back the 
plaintiff’s money. And sec Part I. Form 674. 

For form of writ and .statement of claim, see infra. Forms 156 
and 157. 

It is not necessary in such an action to charge fraud — misrepre- 
sentation — quite innocent — as alre.idy said, is enough to found the 
action — and charging fraud only imjroses on the plaintiff a superfluous 
burden; while to charge it without proving it is damaging to the 
plaintifF’s case and may load — though he wins on misrepresentation 
— to some adverse order as to costs. 

Where a person entitled to rescind for misropre.scntation dies, his 
right to rescind passes to his legal personal representatives; if he 
becomes bankrupt, it passes to his trustee in bankruptcy; but in 
cither case the cause of action vests subject to any disabilities or 
infirmities occasioned by lapse of time, laches, waiver, or other acts 
or defaults on the part of the subscriber prior to his death or 
bankruptcy. Skottowe v. Willmns, 3 De G. F. & J, 535, 541. 
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To defend the action successfully the defendant must establish Defenoos. 
one or more of the following facts:— 

1. That the representation relied on as untrue was in fact true. 

2. That it was not a representation of a material fact. 

3. That the document containing the representation was not issued 

by or on belialf of the defendant or by anyone for whom 
the defendant is responsible. 

4. That the representation was not made with a view to inducing 

the plaintiff to subscribe. CoUins v. Associated Greyhound 
Racecourses, Ltd, (1930) 1 Ch. 1. 

T). That the plaintiff' was not induced to subscribe by it, and was 
not mi.slod by it. 

Tills last point of d(‘t'enee — denial of inducement — may be formulated 
in various ways, e.g., by showing: — 

(1) That the allottee subscribed before he saw the prospectus. 

Smith V, Chtidu’ick, 20 Ch. D 68. 

(2) That he was really induced to subscribe by arrangement with 

promoters. 

(3) That he was really induced to subscribe by representations 

made by ])arties for whom the company was not responsible. 

(4) That lie did not rely on the statements, ))ut investigated the 

matter him.self. Jennings v. Broughton, 5 De G. M. & G. 

126; 17 Beav. 201; and see Mathias v. Yells, 46 L. T. 497. 

(5) That the prospectus itself showed that the statements were 

based on hearsay, and were to be verified subsequently. 

British Burmah Co., 56 L. T. 815, supra. 

(0) That the allottee is a person of such experience and character 
{e.g., HO constantly in the habit of underwriting shares) 
that it is not credible that he was misled by the statement 
relied on. “ It is important to see whether the plaintiff 
was a person likely through inexperience to be misled by 
a prospectus, or to place implicit reliance on all that it 
contains.” Per Lord Chelmsford, Hallows v. Fernie, 3 Ch. 

467 ; and see Bellairs v. Tucker, 13 Q. B. D. 577 ; Smith v. 
Chadwick, 9 App. Cas, 191. 


Forms. 

The pit claims:— Form 156. 

1. A declaration that he was induced to take ten debentures in.iorbcincnt 

of 1001. each from the dft coy by misrepresentation and on writ 
... claiming 

non-disclosure of material iacts. rcsi lasion of 

2. Rescission of the contract to take such debentures. contract. 
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3. Repayment of the amounts pd by him in respect of such 

debentures, with interest thereon at the rate of 5 p.c.p.a. 
as from the time when the same were resply pd. 

4. Costs. 

5. Further or other relief. 


[Titk, cfcc.] 

1. In the month of , 1921, the pit applied to the dft coy (hnftr 

called “ the coy ”) for and was allotted by the coy ten debenture.s 
of the coy of lOOZ. each, and in accordance with the terms of allotment 
the pit pd to the coy the sum of 100/. in respect of each of the sd 
debentures. 

2. The pit applied for the sd debentures in response to a prospectus, 

dated the day of , issued l)y the sd coy, inviting public 

subscription.s for delientnros of 1. each, and in reliance on the 

statements contained in the sd prospectus. 

3. The sd prospectus contained the following misrepresentations, 
that is to say 

(1) It stated, &c. 

(2) It stated, &c. 

4. All the sd statements were untrue. In particular — 

(1) &c. 

(2) &c. 

5. The pit received a copy of the sd prospectus through the post, 
and on the faith thof, and induced by and relying on the statements 
and misrepresentations therein contained, the pit subscribed for and 

took up the sd debentures and pd thereon the sum of /., 

making together the sum of /. 

6. The pit recently discovered the misrepresentations afsd, and on 

or about the gave notice to the coy repudiating his sd contract 

and requiring the coy to return what he had pd thereon with interest. 
The sd coy has declined to comply with this demand, and has denied 
the pit’s right to rescind. 

The pit claims ; — 


[.i4s in writ.] 
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SECTION 2. 

Proceedings under Sect. 37 of the Act. 

A imsstatement being made fraudulently is, of course, an aggravation 
of the wrong; but tlie c.s.sence of the injury, for purposes of rescission, 
is the falsehood, not the fraud, for to the penson who is misled it 
mattcr.s little what was the state of mind of the person who made 
the misstatement. The result to him is the same, whether it was 
fraudulent or innocent. Our law now recognizes this fact, and the 
recognition is now embodied in sect. 37, entitling a subscriber for 
debenture.s or debenture .stock to claim compensation against the 
directors and others for damage sustained by reason of any untrue 
statement in the prospectus, even though not fraudulently made. 

The .section i.s as follow.s : — 

37. — (1) Where a prospectus invites persons to subscribe for shares in or 
debentures of a company — 

(a) every person who is a director of the company at the time of tlic issue 

of the prospectus; and 

(b) every person who has authorised himself to be named and is named in 

the prospectus as a director or as having agreed to become a director 
either immediately or after an interval of time; and 

(c) every |ktsou being a promoter of the company; and 

(d) every [icrson who has authorised the issue of the prospectus. 

shall be liable to pay comfiensation to alt persons who suliseribo for any shares 
or debentures on the faith of the prospectus for the loss or damage they may 
have sustained by reason of any untrue statement therein, or in any report or 
memorandum appearing on the face thereof, or by reference incorporated tliereiu 
or issued therewith, unless it is proved — 

(i) that having consented to become a director of the company he withdrew 

his consent liefore the issue of the prospectus, and that it was issued 
without his authority or consent; or 

(ii) that the prospectus was issued without his knowledge or consent, and 

that on becoming aware of its issue he forthwith gave reasonable public 
notice that it was issued without his knowledge or consent; or 

(iii) that after the issue of the prospectus and before allotment thereunder, 

he, on becoming aware of any untrue statement therein, withdrew his 
consent thereto, and gave reasonable public notice of the withdrawal, 
and of the reason therefor; or 

(iv) that — 

(a) as regards every untrue statement not purporting to be made 
on the authority of an expert or of a public official document or 
statement, he had reasonable ground to believe, and did up to the time of 
the allotment of the shares or debentures, as the case may be, heheve, 
that the statement was true; and 

(b) as regards every untrue statement purporting to be a statement 
by an expert or contained in what purports to be a copy of or extract 
from a report or valuation of an expert, it fairly represented the 

P.— D, 29 
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statement, or was a correct and fair copy of or extract from the report 
or valnation; and 

(c) as regards every untrue statement purporting to be a statement 
made by an official person or contained in what purports to be a copy 
of or extract from a public official document, it was a correct and 
fair representation of the statement or copy of or extract from the 
document: 

Provided that a person shall be liable to pay compensation as aforesaid if 
it is proved that he had no reasonable ground to believe that the person making 
any such statement, report or valuation as is mentioned in paragraph (iv) (b) 
of this sub-section was competent to make it. 

(2) Where the prospectus contains the name of a person as a director of the 
company, or as having agreed to become a director thereof, and he has not 
consented to become a director, or has withdrawn his consent before the issue 
of the prospectus, and has not authorised or consented to the issue thereof, the 
directors of the company, except any without whoso knowledge or consent the 
prospectus was issued, and any other person who authorised the issue thereof, 
shall be liable to indemnify the person named as aforesaid against all damages, 
costa, and expenses to which he may be made liable by reason of his name having 
been inserted in the prospectus, or in defending himself against any action or 
legal proceedings brought against him in respect thereof. 

(3) Every person who by reason of his being a director, or named as a 
director or as having agreed to become a director, or of his having authorised 
the issue of the prospectus, becomes liable to make any payment under this section 
may recover contribution, as in cases of contract, from any other person who, 
if sued separately, would have been liable to make the same payment, nnless 
the person who has become so liable was, and that other person was not, 
guilty of fraudulent misrepresentation. 

(4) For the purposes of this section — 

The expression “ promoter ” means a promoter who was a party to the 
preparation of the prospectus, or of the portion thereof containing the 
untrue statement, but does not include any person by reason of his 
acting in a professional capacity for persons engaged in procuring the 
formation of the company; 

The expression “ expert ” includes engineer, valuer, accountant, and any 
other person whose profession gives authority to a statement made 
by him. 

The Directors’ Liability Act, 1890, of which this section is a 
reproduction with some variations, altered fundamentally the law 
as to the consequences of misrepresentation in prospectuses and 
notices inviting sub,scriptions for shares, debentures, or debenture 
stock. The Act did not nor does the section purport or attempt to 
alter or extend the remedy afiorded by the action of deceit. It created 
a new and much more efiectual remedy in those cases to which it applies. 

The decision of the House of Lords in Derry v. Peek, 14 App. Cas. 
337, declared the law, and brought into clear relief the rule that, in 
an action against directors for deceit in a prospectus, the plaintiff was 
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bound to prove not only that the misrepresentation complained of was 
false, but that the defendants made it fraudulently — dishonestly, that 
is — not believing it to be true. In the case referred to, the Court of 
Appeal had held the directors liable because they had no reasonable 
ground for believing the statement they made to be true. The House 
of Lords, on appeal, held that, although a false statement made 
through carelessness, and without reasonable ground for believing it 
to be true, may afford some evidence of fraud, it does not necessarily 
amount to fraud, and that it rested with the plaintiff to prove that the 
defendant had not honestly believed what he .stated to be true. “A 
man,” .said Lord Her.schell, in that case, “ who forms hi.s belief 
carelcs.sly or is unreasonably credulous, may be blameworthy when he 
makes a representation on which another is to act; but he is not, in 
my opinion, fraudulent.” Per Lord Herschell, Derr// v. Peek, 14 
App, Cas. 369. 

This obligation of proving dishonesty still remains in actions of Gyration 
deceit though not nece.ssary to a claim for relief on the footing of 
bre.ich of duty arising from fiduciary relationship (Nocton v. Lord 
Ashburton, (1911) A. 0. 932), but it was not necessary to found a 
cause of action under the Directors’ Liability Act, 189G, nor is it now 
under sect. 37. The Act, said (Jozens-Hardy, L. J., in McConnel v. 

Wr/r/ht, (1903) 1 Oh. 546, 55H, “ was passed in 1890, the year after 
Derry v. Pee.k had been decided in the House of Lords, and, as it 
.seems to me, for the express purpose of getting rid of the efl'ect of 
that decision, so far and so far only as directors and promoters is, suing 
a prospectus on the one hand, and persons taking shares and debentures 
on the other hand, are concerned.” The section following the Act 
in .substance provides, that if the plaintiff prove.s an untrue statement 
in the prospcctu.s, he shall not be bound to go further and prove that 
it was made by the defendants fraudulently. The falsity of the 
statement once proved, the section throws on the defendants the 
obligation of proving that they had reasonable ground to believe, and 
did up to the time of allotment of the shares, debenture.^, or debenture 
stock, as the case may be, believe that the statement was true. Thi.s 
shifting of the burden of proof makes it much easier than formerly 
for an aggrieved subscriber to obtain relief in respect of an untrue 
statement in a prospectus. But the section, following the Act, also 
enlarges the scope of his relief. Before the Act it was sufficient for 
the defendant director to have acted honestly. The Act now requires 
more of him: he must have acted honestly and he must show that 
he had reasonable grounds for believing the untrue stalement he 
made to be true — and it is for him, as above stated, to prove that he 
Acted honestly and had reasonable grounds. 

29 (2) 
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Cases in which the Section applies. 

Looking at the interpretation section (sect. 380), it is clear that 
this section is only to apply to prospectuses inviting subscriptions for 
shares, debenture.^, or debenture stock of companies governed by the 
Act. The section has no application to railway, gas, water, tramway, 
or other parliamentary companies, or to companies incorporated 
by royal charter, or to companies con.stituted under deeds of 
settlement and not brought within the operation of the Act, or to 
foreign and colonial companies (but, as to these, see sect. 354). Any 
right of action under the corresponding provisions of the repealed Acts 
is preserved by sect. 38 of the Interpretation Act, 1889. 

It is not confined to prospectuses issued hij or on behalf of the 
company. 

The following points may be noted with reference to the Act: — 

(i) The words “has authorized the issue ” in sect. 37 of the Act 

have generally been considered to refer to the initial 
putting forth, and not to subsequent- distribution by 
bankers, advertising agents and others. 

(ii) As to whet is a “statement” within the section; there 

appears to be no reason to doubt that any material 
statement of an existing fact would be a statement within 
the section. A misleading statement is an untrue statement. 
Greenwood v. Leather Shod Wheel Co., (1900) 1 Ch. 421 ; 
and Drincqbier v. Wood, (1899) 1 Ch. 393. See Shepheard 
V. Broome, (1904) A. C. 342; and McConnel v. Wright, 
(1903) 1 Ch. 546; and supra, pp. 432, 433. 

(iii) The relief is by sub-sect. (1) given to “ all persons who 

subscribe for any shares or debentures on the faith of the 
prospectus.” This is now extended by sect. 38 to persons 
who accept an offer of shares or debentures which are 
offered for sale by a prospectus. A plaintiff who admits 
that had he known the real facts he would still have 
subscribed cannot succeed. De La Cour v. Clinton, 
Trechmann v. CaUhorpe, 20 T. L. K. 420; Macleay v. 
Tait, (1906) A. C. 24. 

(iv) As to the measure of damages: the section says that the 

defendant “ shall be liable to pay compensation to all 
persons who subscribe for any shares or debentures, on 
the faith of the prospectus, for the loss or damage they 
may have sustained by reason of any untrue statement- 
therein, i.e., in the prospectus, &c.” This must be taken 
to mean by reason of the plaintiff having been induced 
by the untrue statement to subscribe. See judgment of 



REMEDIES OF HOLDERS: SECT. 37 OF ACT OF 1929. 


Collins, M. R., in McConnd v. Wright, (1903) 1 Ch. 
546. Presumably, the amount of compensation is the 
same as the measure of damages in an action of deceit, 
namely, the difference between the amount paid by the 
plaintiff and the real value of the debentures or debenture 
stock at the date of allotment. See Peek v, Derry (in 
Court of Appeal), 37 Ch. D. 591; Broome v. Speak, 
(1903) 1 Ch. 586; Stevens v. Hoare, 20 T. L. R. 407; 
Nash V. CaUhorpe, (1905) 2 Ch. 237; and Macleay v. 
Tail, (1906) A. C. 24. At any rate, evidence of some 
damage should be given at the trial — e.g., that the 
company soon failed and that the plaintiff lost the money 
he paid for the shares. The Court has then to decide 
whether the plaintiff has proved enough “ to entitle him 
to an inquiry as to the amount of damages which he has 
sustained by reason of such [untrue] statements. This 
is quite in accordance with the practice in actions of this 
kind when brought in the Chancery Division, and it is 
extremely convenient. It saves the trouble and expense 
of going into evidence which will be useless if the plaintiff 
fails to establish any liability of the defendant to him.” 
Per Lord Lindiey in Shepheard v. Broome, (1904) A. C. 
342, 348. And see Arkwright v. Newbold, 17 Ch. D. 301, 
311, as to form of inquiry — ^and McConnel v. Wright, 
(1903) 1 Ch. 546. 

An action under the Act is not for breach of contract 
but an action for tort, and the highest limit of damages is 
The whole extent of the plaintiff’s loss, which " is measured 
by the money which was in his pocket and is now in the 
pocket of the company . . . But in so far as he has got 
an equivalent for that money, that loss is diminished.” 
'■ So far as the assets are an equivalent, he is not damaged; 
so far as they fall short of being an equivalent, in that 
proportion he is damaged”: per Colhns, M. R., in McConnd 
v. Wright, supra. 

(v) As to what are “ reasonable grounds ” of belief, this is a 
matter of fact. It is not enough that the defendant 
swears that he believed the statement to be true; it must 
appear that he had reasonable grounds for that belief- 
grounds which would satisfy a man of ordinary prudence 
and good sense. Thus, where directors sued under the 
Directors’ Liability Act set up by their defence that they 
bom fide believed the statements to be true, and that 
they had reason for their belief, the Court of Appeal held 
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that they must deliver particulars of the grounds for 
their belief. Alman v. Oppert, (1901) 2 K. B. 576. The 
whole circumstances must for this purpose be looked 
at; and it must be considered what were the facts and 
information the directors had before them, and whether, 
as reasonable men, they could and did reasonably believe 
the statement to be true on those farts and on that 
information. And see Western Bank of Scotland v. Addie, 
L. B. 1 Sc. k D. 168; Peek v. Derry, 37 Ch. D. 541; 
Glasier v. Rolls, 42 (,'h. 1). 458; Smith v. Chadwick, 9 
App. Cas. 190; Drhwfjbier v. Wood, (1899) 1 Ch. 393; 
Thomson v. Lord Clanniorris, (1899) 2 Cli. 523; (1900) 
1 Ch. 718; Greenwood v. Leather Shod Wheel Co., (1900) 
1 Ch. 421; Shephcard v. Broome, (1904) A. C. 342; 
Dc la Cour v. Clinton, 90 L. T. 615; 91 L. T. 474. As 
to refraining from inquiring a.s to the true prices paid to 
several concerns which have sold to an amalgamating 
company before that company i.s.sucs a prospectus, see 
J. <£■ P. Coals, Ltd. v. Crosslund, 20 T. L. R. 800. 

(vi) Where a material statement in the pro8j)ectua is untrue, it 

is no answer that if made some days later it would have 
been true. McConnel v. Wright, C. A., (1903) 1 Ch, 546; 
and supra, pp. 432, 433. 

(vii) A misleading statement in a prospectus is untrue within the 

meaning of sect. 37, even though it may har'e been true 
in the sense in which it was used by those who issued the 
prospectus. Greenwood v. Leather Shod Wheel Co., (1900) 
1 Ch. 421 ; and see Drincqlner v. Wood, (1899) 1 Ch. 393. 

(viii) As to “ reasonable public notice ” (sect. 37 (1)) of repudiation 
of the statements in a prospectus given by a director, it 
is too late to give such notice after action brought. 
Drincqbier v. Wood, (1899) 1 Ch. 393. 

(ix) Several subscribers, on the faith of the same prospectus, 
may concur in a single action. Drincqbier v. Wood, 
(1899) 1 Ch. 393. But if the number of plaintiffs is 
numerous, difficulties may arise, and it is usually more 
convenient to commence separate actions, all of which 
can by arrangement be tried together, or one may be 
selected for trial as a test case. 

(i) The fact that the relief claimed against the several defendants 
differs in detail is no reason for treating the action as bad 
as joining separate causes of action against several 
defendants, for in substance there is only one cause of 
action— the improper issue of the prospectus. Frankenburg 
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Great Horseless Carriage Co., (1900) 1 Q. B. 504 (C. A.); 
and see Davoren v, Wootton, (1900) 1 Ir. R. 273. If one 
director is sued alone, ke may bring his co-directors in 
by third party notice. Gerson v. Simpson, (1903) 2 K. B. 
197 ; Shepheard v. Brag, (1906) 2 Ch. 235. 

Before the passing of the Law Reform (Miscellaneous Provisions) 
Act, 1934, the rule Actio personalis moritw cum persona applied in 
case of a deceased director who had incurred liability under the Act, 
such liability being a liability in tort, and accordingly an action in 
respect of such liability did not lie against the legal personal repre- 
sentatives of the tortfeasor unless by the latter’s tortious acts, property, 
or the proceeds or value of property belonging to the person injured, 
had been added to the tortfeasor's estate. Geipel v. Beach, (1917) 
2 Ch. 108. But now by the Act of 1934 all cau.ses (d action subsisting 
against a deceased person survive against his estate if proceedings 
were pending at his death or the cause of action arose not more than 
six months before his death and proceedings are commenced not later 
than six months after his personal representatives have taken out 
representations. Sect. 1 (1) and (3). Apart from this Act the 
estate is liable to make contribution under sect. 37 (3), such contri- 
bution being made recoverable as in cases of contract.” Shepheard 
v. Bray, (1906) 2 Ch. 235 (in which case, however, an ajipeal was 
allowed by consent ((1907) 2 Ch. 571), Cozens-Hardy, M. R., stating 
that it was not to be assumed that the Court of Ajipeal wa.s jircpared to 
assent to all that Warrington, J., had decided); and Geiyiel v. Peach, 
(1917) 2 Ch. 108. 

The period of limitation applicable to actions under the Hection 
was at first thought to be that which is pointed out by sect. 3 of 3 & 4 
AVill. 4, c. 42 (the Common Law Procedure Act, 1833), which applie.s 
to “actions for penalties, damages, or sums of money given to the 
party grieved by any statute now in force or hereafter to be in force”; 
and if this were so the action would be barred, unless brought within 
two years after the cause of action arises. But in Thomson v. Lord 
Clanmorris, (1900) 1 Ch. 718, in which it was argued that sect. 3 applied, 
the Court of Appeal decided otherwise, and was disposed to hold that 
the period was six years. This decision has not escaped criticism, 
and cannot be regarded as satisfactory. The words above quoted 
appear, certainly, on the face of them to comprehend such a proceeding 
as an action under sect. 37. The compensation under the section is 
a “sum of money given to the party grieved” — namely, to the 
subscriber who has sustained damage. The plaintiff in such an action, 
if his claim be well founded, is a person or “ party grieved,” and the 
“compensation” recoverable in the action surely comes within the 
category of “ penalties, damages, or sums of money ” given by the 
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statute to the party grieved. As Lord Coke says ; “ damages is the 
recompense that is given by the jury to the plaintiff for the wrong the 
defendant hath done unto him.” Co. Litt. (arg.) § 257 a. See further 
as to sect, 37 generally, Part I. of this work, 15th ed., p. 197 et seq. 


Forms. 

The pit claims; — 

(1) Compensatiou for the loss su.staiiied by him by reason of 

untrue .statements contained in a prospectus of the 

Coy, Limtd, issued by the dfts, whereby the pit was 
induced to subscribe for 1,000/. debenture stock of the sd 
coy. 

(2) Costs. 

(3) Further or other relief. 


1. [Statements shoeing the issue of the prospectus by the dfts on 

behalf of the Coy, Limtd.] 

2. [Statements showing that the pits subscribed for and took up 
debenture stock on thefailh of such prospectus.] 

3. The sd prospectus contained several untrue statements of a 
material character, and the following are the parlars:— 

[Set them out, e.g.] 

The sd prospectus stated, &c., whereas, &c. 

The pit recently discovered that the sd statements were untrue. 
The sd debenture stock is now worth less than one-half of 
the amount pd by the pit for the same, and the pit has in 
consequence sustained damage by reason of the sd untrue 
statements. 

The pit claims: 

(1) A declaration that the dfts are liable to pay 

compensation to the pit for the loss sustained 
by him by reason of the untrue statements afsd. 

(2) Judgment against the dfts jointly and severally 
for the payment of such compensation. 

(3) Costs. 

(4) Such further or other relief as the nature of the 
case may require. 

S ee other forme of claim and ferm of defence in Part I., 15tb ed., p 1200, et ng 
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SECTION 3. 


Action for damages for breach of Sect. 35 of the Companies 
Act, 1929. 


By sect. 35 express provision is made for the disclosure in a prospectus Action under 
of various matters which may be of importance to subscribers or 
purchasers of shares, debentures, or debenture stock. The Act does s. 35. 
not say what are to be the consequences of non-compliance with this 
section: whether it entitles the subscriber to rescind his contract or 


to bring an action for damages, or both. It has been held that the 
remedy for non-compliance with the section is not rescission. 
Wimbledon Olympia, Lid., (1910) 1 Ch. 630; South of England Natural 
Gas Co., (1911) 1 Ch. 573. And in the last-mentioned case it was 
suggested that the remedy is an action for damages. 

In the former of these two cases the prospectus omitted to mention 
the fact that on two previous occasions the company had offered 
shares for public subscription and the number allotted in response 
to those offers, and it was contended that this omission entitled the 
applicant to rescission of contract. Neville, J., held that this was 
not so. “ The section,” said his Lordship, “ does not in terms so 
provide, and I cannot attribute to the Legislature the intention that 
the mere fact of the omission of any of the facts required by this 
section to be stated should give the shareholders the right to get 
nd of their shares. Of course there may be omissions of such a 
character that they would on other grounds entitle the shareholders 
to this relief, but in this case we have only the bare fact of omission.” 
This was followed by Swinfen Eady, J., in the second case. ” There 
is no provision,” said his Lordship, “of that kind in sect. 81 [now 
.sect. 35] nor in any other section relating to the omission relied on in 
this case, but the section does contemplate the liability in damages on the 
part of the directors and other persons responsible for the prospectus.” 
This seems the true view of the section, and in Lynde v. Nash, (1928) 
2 K. B. 93, the Court of Appeal held that the plaintiff was entitled 
to damages for the omission to state in a prospectus the number of 
shares which had been issued for a consideration other than cash. 
But when this decision was reversed in the House of Lords {Nash v. 
Lyiide, (1929) A. C. 158) on other grounds, the question whether an 
action for damages would lie was expressly left open. 

In Couch v. Steel, S E. & B. 402, the broad principle was laid down 
that whenever a statutory duty is created any person, who can show 
that he has sustained injury from the non-performance of that duty, 
can bring an action for damages against the person on whom the 
duty is imposed; but in Atkinson v. Newcastle and Gateshead 
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Waierworks Co. (1877), 2 Ex. Div. 441, it was decided that this 
proposition could not be supported — that it was too widely stated — 
and that in determining whether a person prejudiced by the 
non-performance of a statutory duty was entitled to bring an action 
for damages, regard must be had to the purview of the Legislature in 
the particular Act and the language employed therein. Sec Cowley 
V. Newmarket Local Board, (1892) A. C. 345; MunicipalUy of 
Pictou V. GeUert, (1893) A. C. 524; Saunders v. Holborn District 
Board of Works, (1895) 1 Q. B. 64; Johnston v. Consumers’ Gas 
Company of Toronto, (1898) A. C. 447, 454, in which ]a.st case 
the observations of Lord Cairns in Atkinson v. Newcastle Waterworks 
Co. are cited with approval by Lord Macnaglitcn, delivering the 
judgment of the Privy Council. It is material, for instance, to 
consider for whose benefit the Act was passed, whether it was passed 
in the interest of the public at large or in those of a particular class. 
Groves v. Wimhorne (Lord), (1898) 2 Q. B. 402 (C. A.), following 
the view of Kelly, C. B., in Gorris v. Scott, L. 11. 9 Ex. 125. The 
fact, also, that there is a penalty imposed i’or the breach of the 
statutory duty affords evidence that it was not intended that 
individuals prejudiced should be entitled to a right of action, and the 
absence of any provision for a penalty goes to show that the general 
law is intended to apply. As to the Attorney-General suing where 
there is no statutory penalty, .see Ait.-Gen. v. London <£ N. W. By. 
Co., (1900) 1 Q. B. 78. 

Both these factors co-exist in the case of sect. 35 of the Companies 
Act, 1929— that section is for the benefit of a particular class 
(sub.Hcribers), and no penalty is affixed by the Act for breach of the duties 
thereby imposed. The fair inference is therefore that the Legislature 
intended the general law to apply, and accordingly that those who 
committed a breach of the section should be liable in damages. For 
an action for such damages, which failed on other grounds, see Brookes 
V. Hansen, (1906) 2 Ch. 129. 

In order to succeed in such an action for damages on the section 
— as.suming it to lie — the plaintiff must show— 

1. That the defendants issued the impeached prospectus complained 

of. This obligation is much simplified by sect. 34, requiring 
the registered copy of the prospectus to be signed by every 
person named in it as a director or jjroposed director of 
the company. 

2. That the prospectus did not disclose some or one of the facts 

required by sect. 35 to be disclosed therein. 

3. That in reliance on the prospectus, and in ignorance of the 
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undisclosed facts, the plaintiff subscribed for the debentures 
or debenture stock offered by the prospectus. 

4. That the plaintiff has sustained damages thereby. 

The .section itself recognizes three qualifications of a director’s 
liability under the section; (i) ignorance; (ii) honest mistake; 
(iii) immateriality of the non-compliance with the .section. 

See sect. .S') (4). 

But these are not the only available lines of defence: for instance— 

1. The defendant may show that the plaintiff did not really 

sub.scribe or buy on the faith of the prospectus, or tluit 
had he known the facta he would none the IclSs have 
.subscribed. Mackay v. Tail, (1906) A. C. 24. 

2. That the plaintiff was cognizant of the particular or particulars 

omitted, and therefore that the damage sustained was 
not caused by the non-com|)liance with the requirements 
of the Act. Ibid. 

ii. That he has not really sustained any damage. Ibid. 

But if the jiroapectus fails to disclo-se any required particular, it is 
not open to the defendants to s.'iy that the plaintiff ought to have 
found out the fact.s. The plaintiff i.s entitled to assume that the 
defendants have discharged their statutory duty, and need not search 
any further. Redgrave v. Hurd, 20 Ch. D. 1. Bee supra, p. 430. 

The mea.sure of damages in such an action is the .same, it would 
seem, as the measure of daniage.s in an action of deceit (infra, p, 465); 
namely, the difference between the value of the debentures or 
debenture stock taken or purchased by the plaintiff and the amount 
which he has paid for the .same. 

As to the Statute of Limitation.s, the remedy being an action on 
the case, it would seem that sect. 3 of 21 Jac. 1, c. 16, applies, and 
accordingly that the period of limitation is .six year.s from the time 
when the cause of action arose. That the remedy is on the case anrl 
not for debt, see Tilson v. Warmck Gas Co., 4 B. & C. 962. If tin 
remedy were for debt under the Act the period of limitation would 
be twenty years under sect. 3 of the Civil Procedure Act, 1833, foi 
the debt i.s a .specialty, Cork and Bandon Ry. Co. v. Goode, 13 
C. B. 826. 

Bankrufky. 

In the event of the party entitled to sue for breach of the duty 
imposed by sect. 35 becoming bankrupt, hi.s right of action i.s an asset, 
and passes as such to his trustee in bankruptcy. 

In the event of a director or other person liable for the breach of 
the section becoming bankrupt, the action lieing one in tort, the case 
would fall under sect. 30 (1) of the Bankruptcy Act, 1914, providing 
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that demands in the nature of unbquidated damages arising otherwise 
than by reason of contract, promise, or breach of trust, shall not be 
))roveable in bankruptcy. If judgment has been obtained in the 
action before a receiving order, the claim becomes a judgment debt 
and proveable; but a verdict in tort before receiving order, if 
judgment has not been signed till afterwards, is not sufficient. 

Death. 

Ab to death, Adio personalis, see p. 455, supra. 

Forms. 

The pit’s claim is for damages for the loss occasioned to him by the 
dft’s breach of duty in not complying with the requirements of 
sect. 35 of the Cos Act, 1929, as to disclosure in relation to a prospectus 

of the Coy, Limtd, whereby the pit was induced to subscribe 

for and take up 1. debentures of the sd coy. 

1. [Issue of the prospectus.] 

2. [Subscription by pit for debentures and payment.] 

3. At the time when the sd prospectus was issued there were in 
existence three material contracts of which the following are the 
parlars, that is to say: — 

(a) Contract dated, &c. whereby, &c. 

(b) Contract dated, &c. whereby, &c. 

(c) Contract dated, &c. whereby, &c. 

4. The sd three contracts were not contracts entered into in the 
ordinary course of the business carried on or intended to be carried 
on by the coy, and they were all made within two years before the 
date of the publication of the .sd prospectus. 

5. Each of the sd contracts was a material contract within the 
meaning of para. 13 of Pt I. of the Fourth Schedule to the Cos Act, 
1929. 

6. The sd prospectus did not state the dates of and parties to the 
sd contracts, and did not specify a reasonable time and place at 
which the sd contracts or a copy thof might be inspected. 

7. The dfts in not disclosing the sd contracts in the prospectus 
issued by them as afsd, committed a breach of the duty imposed on 
them by the sd section. 

8. The pit subscribed for the sd debentures in reliance on the sd 
prospectus and in ignorance of the existence of the sd contracts. 

9. The sd debentures are not and never were of any value. 

The pit claims— 

(1) 1, damages for the breach of the dfts’ statutory duty 

in omitting to specify in the sd prospectus the dates 
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and the parties to the sd contracts, and a reasonable 
time and place at which they or copies thof might be 
inspected. 

(2) Costs. 

(3) Such further or other relief as the nature of the case may 

require. 

As to material contracts: Sullivan v. Metcalfe, 5 C. P. D. 461, followed in 
Cackeit v. Keswick, (1902) 2 Ch. 456. As to whether contract includes a contract 
which has been carried into effect or rescinded: Broome v. Speak, (1903) 
1 Ch. 586; aflBrmed as Shepheard v. Broome, (1904) A. C. 342. 

As to proving damage, see Macleay v. Tail, (1906) A. C. 24; Marshall v. 
Morrison, W. N. (1907) 29. Those were both cases under sect. 38 of the Act 
of 1867, but if it is necessary to prove damage in ca.se of fraud, d fortiori in 
other case.s. 


SECTION 4. 

Action of Deceit. 

A person who has been induced by a fraudulent misrepresentation 
to subscribe for debentures or debenture stock may, as an additional 
or alternative remedy, bring an action of deceit against those who 
have deceived him, or take proceedings against them under sect. 37 
of the Companie.s Act, 1929. The Directors’ Liability Act, 1890, which 
first introduced the provisions now contained in sect. 37, was intended 
to supplement the old common law action of deceit; and in cases 
where the present Act applies, it gives to the subscriber a more efficient 
remedy than an action of deceit, and it has consequently to a large 
extent superseded the remedy at common law; but there are still 
cases from time to time occurring in which the new remedy is not 
available, while the old remedy by action of deceit is. It will 
therefore be convenient to state here concisely some of the principal 
rules applicable in the case of an action of deceit. 

The law as to such an action may be expressed thus:— 

Where a prospectus or notice invites persons to subscribe for or 
buy, e.g., debentures or debenture stock of a company, and such 
prospectus or notice contains any misrepresentation, whosoever issues, 
or authorizes the issue of, such prospectus or notice is liable to pay 
compensation to every person who in response to such prospectus or 
notice, and induced by such misrepresentation, subscribes for or buys 
any such debentures or debenture stock, for any damage sustained 
by him in consequence of such subscription or purchase, provided 
that the plaintiff proves: — 

(a) That the defendant issued, or authorized the issue of, the 
prospectus or notice, or sanctioned its issue, or that the 
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misrepresentation relied on was made by the defendant to 
those who issued the prospectus with the intention that it 
should be used for the purposes of the prospectus. 

(b) That the prospectus or notice contained a misrepresentation of 

fact. 

(c) That the fact misrepresented was a material fact. 

(d) That the plaintiff was induced by such misrepresentation to 

subscribe or buy. 

(e) That the defendant made the misrepresentation fraudulently. 

(f) That the plaintiff has sustained damage in consequence of such 

deceit. 


Imae on 
behalf of 
company. 


Issue on 
behalf of 
owners of the 
shares, de- 
bentures, &c. 


Promoter’s 

misrepre- 

sentation. 


It is no objection to an action of deceit that the defendant is a 
company; for a company, thougli not capable itself as an abstract 
person of fraud, acts — can only indeed act — by agents, and it is 
answerable for frauds committed by sucb agents when acting in its 
affairs. See Part I. of this work (1,5th cd., p. 30), and the following 
cases: — Smith v. Chadwick, 9 App. Gas. 187 ; Edgingion v. Fitzmaurice, 
29 Ch. D. 469; Derrg v. Peek, 14 App. Gas. 337; Arnison v. Smith, 
41 Ch. D. 348; Glasier v. Rolls, 42 Ch. D. 436; Arkwright v. Newbold, 
17 Ch. D. 301 ; Mair v. Rio Grande Robber Estates, (1913) A. C. 853. 

As to (a), it is a question of fact. Where a man applies for 
debentures in response to a prospectus purporting to be issued by the 
company, and has debentures allotted to him by the directors, there 
is usually but little diflSculty in proving that the directors issued, or 
authorized the issue of, the prospectus. Under sect. 34 of the 
Companies Act, 1929, there are their names appended to the registered 
prospectus, but even where this is not the case the directors can 
be interrogated, and are rarely in a position to deny responsibility. 
Even if a director denies the fact, evidence is generally forthcoming 
to countervail such denial (e.g., that he distributed prospectuses or 
concurred in the allotment). Sec Peek v. Derry, 37 Ch. D. 541; 
Glasier v. Rolls, 42 Ch. D. 436; Bellairs v. Tucker, 13 Q. B. D. 562; 
Ship V. Crosskiil, 10 Eq. 73; Henderson v. Lacon, 5 Bq. 249. But 
in the absence of some such evidence a director is not liable. Watts 
V. Atkinson, 8 T. L. K. 235. As to the cases in which a director may 
be held responsible for a fraud committed by his co-directors, see 
Cargill v. Bower, 10 Ch. D. 502; Weir v. Bdl, 3 Ex. D. 238, 248. 

And so where, as occasionally happens, the prospectus is issued not 
on behalf of the company, but by some firm or company as the 
owners, or on behalf of the owners, of the shares, debentures, or 
debenture stock offered for subscription or sale, there is rarely any 
difficulty in proving the issue by the firm or company. 

Where A. (e.g., a promoter of a company) makes false representations 
to B. and C. (e.g., directors of a company), with the intention that 
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such representations shall be embodied in a prospectus of the company 
inviting public subscription, A. may be held liable in an action of 
deceit by an allottee, as having authorized the making of such false 
representations to the allottee. Barry v. Croskey, 2 J. & H. 1 ; approved 
in Peek v. Gurney, L. R. 6 H. L. 413; and see Andrews v. Mockford, 
(1896) 1 Q. B. 372, 378. 

Responsibility for a misrepresentation may he incurred by 
ratification, for a tort may be ratified. Carter v. St. Mary Abbot’s 
Vestry (1900), 64 J. P. 548; Whitehead v. Taylor, 10 A. & E. 210; 
Becker v. Eiebold, 30 T. L. R. 142. But see Hoole v. Speak, (1904) 
2 Ch. 732, where Kekewich, J., held that a director could not be made 
liable under sect. 38 of the Act of 1867 (now sect. 37) for ratification 
of an advance prospectus, the issue of which he had not authorised. 

But it must be borne in mind that primd facie the representations 
contained in a prospectus of a company are made with a view of 
inducing persons to apply for and take from the company the securities 
thereby offered for subscription, and accordingly that those, and 
those only, who so apply and take up the same are entitled to rely 
on the statements, and can complain if they are incorrect. Hence 
a person who, after reading the prospectus, has bought debentures or 
debenture stock in the market is not primd facie entitled to complain. 
Pe£k v. Gurney, L. R. 6 H. L. 413; supra, p. 441. 

A prospectus may, however, go further, and invite people not only 
to subscribe, but to buy shares or securities in the market, and if it 
does then those who issued it may be held responsible to those who 
act on it. Andrews v. Mockford, (1896) 1 Q. B. 372. 

As to (b), the misrepresentation relied on must be a misrepresentation 
of some existing fact. See as to this, supra, pp. 428, 429. 

“ Mere non-disclosure of material facts, however morally censurable, 
however that non-disclosure might be a ground in a proper proceeding, 
at a proper time, for setting aside an allotment or purchase of shares, 
would, in my opinion, form no ground for an action in the nature of 
an action for misrepresentation. There must, in my opinion, be some 
active misstatement of fact, or, at all events, such a partial and 
fragmentary statement of fact as that the withholding of that which 
is not stated makes that which is stated absolutely false.” Per Lord 
Cairns, Peek v. Gurney, L. R. 6 H. L. 403; and see Aaron's Reefs v. 
Twiss, (1896) A. a 273. 

As to (c), it must be shown that the misrepresentation is material. 
It is not every misrepresentation that gives a right of action. For 
misrepresentations which have been held material, see supra, p. 430. 

As to (d), it must be shown that the plaintiff was induced by 
such misrepresentation to subscribe or buy. Macleay v. Tait, (1906) 
A. C. 24. Generally the plaintiff swears to the fact, and when the 
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misrepresentation is material, and it is shown that the plaintiff took 
shares in response to the prospectus, it is a fair inference of fact that 
he was induced by the prospectus to subscribe. Smith v. Chad/wick,^ 
9 App. Cas. 187. See supra, pp. 434, 442. As to what is sufficient to 
prove or negative reliance on the misrepresentation, see supra, p. 442. 
A plaintiff may succeed even where the misrepresentation relied on was 
not the sole inducement to subscription. Edgington v. Fiizmaurice, 
29 Ch. D. 459; Re London and Leeds Bank, Ex parte Carling, 56 L. T. 
115; Peek v. Derry, 37 Ch. D. 541; Arnison v. Smith, 41 Ch. D. 348. 

As to (f), unless damage is shown, the plaintiff has no right to 
complain. 

As to (e), fraud by the defendant is of the essence of the action of 
deceit, and must be established; and it is established when it is 
shown (1) that the representation relied on was false to the knowledge 
of the defendant ; or (2) that it was made by the defendant recklessly, 
without caring whether it was true or false ; or (3) that the defendant 
did not in fact believe it to be true. Derry v. Peek, 14 App. Cas. 337. 
The last alternative, in fact, covers both the others; and accordingly, 
in an action of deceit, the least that must be proved, in order to establish 
that a false statement was fraudulently made, is that the defendant 
did not, in fact, believe that the statement was true. Knox v. Eayman, 
67 L. T. 137. But a false statement allowed to pass by culpable 
carelessness, but without fraud, is not enough. Angm v. Clifford, 
(1891) 2 Ch. 449; Waits v. Atkinson, 8 T. L. R. 235. Observe the 
difference in this respect between an action of deceit and an action 
for rescission. Supra, p. 436. 

If, on the other hand, in an action of deceit, the defendant proves 
that he did believe the statement to be true, the plaintiff must fail, 
even though he shows that the grounds on which that belief was 
founded were unreasonable. This was decided by the House of 
Lords in Derry v. Peek, 14 App. Cas. 337, reversing the decision of 
the Court of Appeal. Nevertheless, “A consideration of the grounds 
of belief is no doubt an important aid in ascertaining whether the 
belief was really entertained. A man’s mere assertion that he 
believed the statement he made is not to be accepted as conclusive 
proof that he did so. There may be such an absence of reasonable 
ground for his belief as, in spite of his assertion, to carry conviction 
to the mind that he had not really the belief he alleged.” Per Lord 
Herschell, ib., p. 369. 

A person cannot make a misrepresentation with impunity by 
wilfully blinding himself to the truth. 

‘‘ If I thought that a person making a false statement had shut his 
eyes to the facts or purposely abstained from inquiring into them, 
I should hold that honest belief was absent, and that he was just 
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as fraudulent as if he had knowingly stated that which was false.” 
Per Lord Herschell, Derry v. Peek, 14 App. Cas. 376. 

Where a subscriber is entitled to bring an action of deceit, he is, 
d fortiori, entitled to have his contract rescinded if that contract was 
one made with the company. Accordingly, an action will lie for the 
twofold remedy — for rescis.sion of contract against the company, and 
also for damages for fraudulent misrepresentation against the directors 
and others responsible for the fraud. Sec Frankenburg v. Great 
Horseless Carriage Co., (1900) 1 Q. B. 504. 

But there is no oldigation to rescind. The defrauded subscriber 
may, if he think.s fit, keep the contract and sue only for damages. 
In such a case the affirmance of the contract is a bar to rescission 
only, not to damages. Milward v. Littkwood, 5 Ex. 775; Clarke v. 
Dickson, El. Bl. & El. 148; Hotddsworth v. City of Glasgow Bank, 5 
App. Cas. 323. The fact of the sub.scriber having sold the debentures 
or debenture stock (if he has done so at a loss) will not preclude him 
from bringing an action for damages. 

In an action of deceit the measure of damages is the difference 
between the price paid for the debentures or debenture stock and 
the actual value at the time when the contract was made. This 
actual value i.s to be ascertained not by the market price at the date 
of the contract, but by the light of subsequent events. Peek v. Derry, 
37 Ch. D. 541, 590; Arkwright v. Newbold, 17 Ch. D. 301; Arnisov 
V. Smith, 41 Ch. D. 363; Twycross v. Grant, 2 C. P. D. 469; and see 
Leeds and Hanley Theatres of Varieties, (1902) 2 Ch. 809. 

As to the period of limitation in an action of deceit. — An action of 
deceit is primd facie barred under 21 Jac. 1, c. 16, unless it is brought 
within six years from the time when the cause of action accrued. Peek 
V. Gurney, L. R. 6 H. L. 377. But if the plaintiff can show that he 
did not discover, and had no reasonable means of discovering, the 
fraud until within six years before the action, and that the existence 
of such fraud was fraudulently concealed by the defendant until within 
the six years, time will not run until such duscovery. Gibbs v. Guild, 
9 Q. B. D. 59. See, however. Imperial Gas Light Co. v. London Gas 
Light Co., 10 Ex. 39; and Barber v. Homlon, L. R. 18 Ir. 475. 

Survival of cause of action. — On the death or bankruptcy of a 
person in whom there is vested a right of action for fraudulent 
misrepresentation, whereby he has lost money, the right of action 
passes to his legal personal representatives or trustee in bankruptcy, 
as the case may be, as part of his estate. Twycross v. Grant, 4 
C. P. Div. 40; and see Law Reform (Miscellaneous Provisions) Act, 
1934, 8. 1. 
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As to death of director. — ^The general rule of the common law, “ ocfio 
personalis moritur cum persond," applied to a claim for damages in 
respect of fraudulent misrepreBentation. Peek v. Gurney, L. R. 6 H. L. 
377, But the executors or administrators of a director or other person 
who made the misrepresentation might be liable to the extent to which 
the estate of the deceased benefited by the misrepresentation. Phillips 
V. Homfray, 24 Ch. D. 439; 11 A. C. 466; Ramskill v. Edwards, 31 
Ch. D. 100; Davoren v. Wootton, (1900) 1 Ir. R. 273. And now the 
cause of action survives, if it arose within six months before the death, 
and the action is brought within six months after representation has 
been taken out. Law Reform (Miscellaneous Provisions) Act, 
1934, s. 1 (1) and (3). 

As to bankruptcy. — Demands in the nature of unliquidated damages, 
arising otherwise than by reason of a contract, promise, or breach 
of trust, are not proveable in bankruptcy. Sect. 30 (1) of the 
Bankruptcy Act, 1914. Hence damages for fraudulent misrepre- 
sentation by a director are not proveable in his bankruptcy, unless 
judgment is obtained before the receiving order. In re Newman, 
3 Ch. D. 494. But the personal liability remains even after discharge, 
for the discharge of the bankrupt only releases him from debts 
proveable in the bankruptcy (sect. 28 (2) of the Bankruptcy Act, 
1914) ; and the Bankruptcy Court will not restrain an action in such 
a case against the bankrupt. Ex parte Coker, 10 Ch. 652. 


Forms. 

The pit’s claim is for damages for loss caused by the fraudulent 

misrepresentations of the dfts contained in a prospectus of the 

Coy, Limtd, whereby the pit was induced to subscribe and pay for 
1. debentures of the sd coy. 

1. In the month of , 19 — , the Coy, Limtd (hnftr called 

“ the coy ”), issued a prospectus dated the day of ofiering 

for public subscription 1. debenture stock of the coy. 

2. The sd prospectus was signed by the dfts, and stated amongst 
other thing.s — 

(1) That, &c. 

(2) That, &c. 

(3) That, &c. 

3. The sd statements were material statements, and each of them 
was false to the knowledge of the dfts, in particular, &c. 

4. The pit, on the day of , subscribed for 1. of the sd 

debenture stock, and pd up the full amount thof in cash, namely, 

1., and the whole of the sd stock so subscribed for was indue 

course registered, and still is registered, in his name. 
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5. Tke pit was induced to subscribe for and pay for the sd stock in Form 16S. 

reliance on the sd prospectus and on the sd false statements contained ” 

in it. 

6. The present value of the sd stock is less than 1., and the pit 

has sustained damage by the false and fraudulent statements afsd. 

The pit claims — 

(1) 1. damages for the sd false and fraudulent statements. 

(2) Costs. 

(3) Further or other relief. 

In an action of deceit the plaintiff’s difficulty is that he has to prove, not only 
the statements to be false, but that the defendant made them fraudulently — the 
mens rea. Compare this with sect. 37 of the Companies Act, 1929, under which 
the plaintiff only has to prove the false statements, and the onus is then cast 
on the defendants of proving that they believed the statements to be true, and 
that they had reasonable grounds for that belief. 

1 n an action of deceit there can of course be discovery. 

liases sometimes occur in which a number of persons, induced to take up 
delienlures or debenture stock by tlic same prospectu.s, determine to sue for 
fraudulent misrepresentation. There is no legal difficulty in their suing together, 
tliougli sometimes there are practical difficulties in such a course; but it must 
always be remembered that the right of action of each plaintiff is a persona] 
and separate one. One cannot sue for all the rest as in a debenture holders’ 
action. See Gray v. Lturis, L. K, ti Ch. 10.35, 1055; Croskey v. Bank of Wales, 
i ("Jiff. ,314; Arnison v. Smith, 41 Ch. D, 98. 

As to substituting a person in place of a wrong person joined as plaintiff, see 
Hughes v. Hump House Hold Co. (No. 2). (1902) 2 K. B. 485. 

Statement in Lieu of Prospectus. 

A company having a share capital which does not issue a prospectus 
].s bound to deliver to the registrar a statement in lieu of prospectus. 

Neglect by a company to do this will give the allottee of any debentures 
issued by the company the right to repudiate them. The section 
runs as follows: — 

40. — (1) A company having a share capital which does not issue a prospectus 
on or with reference to its formation, or which has issued such a prospectus but 
has not proceeded to allot any of the shares offered to the public for subscription, 
shall not allot any of its shares or debentures unless at least three days before 
the first allotment of either shares or debentures there has been delivered to the 
registrar of companies for registration a statement in lieu of prospectus signed 
by every person who is named therein as a director or a proposed director of the 
company or by his agent anthorised in writing in the form and containing the 
particulars set out in the Fifth Schedule to this Act. 

(2) This section shall not apply to a private company. 

(3) If a company acts in contravention of this section, the company and every 
director of the company who knowingly authorises or permits the contravention 
shall be liable to a fine not exceeding one hundred pounds. 

See further Part I. of this work, 15th ed., p. 226 et seq. 

30 (2) 
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SECTION 5. 

Criminal Liability. 

Sect. 84 of the Larceny Act, 1861 (24 & 25 Viet. c. 96), provides, 
that: — 

“ Whosoever, being a director, manager, or public officer of any body 
corporate or public company, shall make, circulate, or publish, or concur in making, 
circulating, or publishing, any mitten statement or account which he shall 
know to bo false in any material particular, with intent to deceive or defraud 
any member, shareholder, or creditor of such body corporate or public company, 
or with intent to induce any person to become a shareholder or partner therein, 
or to intrust or advance any property to such body corporate or public company, 
or to enter into any security for the benefit thereof, shall be guilty of a 
misdemeanour, and, being convicted thereof, shall be liable, at the discretion of the 
Court, to any of the punishments which the Court may award, as hereinbefore 
last mentioned.” 


The punishments referred to were: — “ To be kept in penal servitude 
for any term not exceeding seven years and not less than three years, 
— or to be imprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary confinement.” 
Ibid. sect. 75. 

A prospectus is a “ written statement ” within the meaning of this 
enactment, and accordingly if a prospectus ofiering debentures or 
debenture stock for subscription is i.ssued containing fraudulent 
misrepresentations, the directors issuing it appear to be liable to 
prosecution under the Act; they may also be prosecuted for conspiracy 
to commit the statutory offence. Moreover, any person, whether a 
director or not, who issues or takes part in the issue of a prospectus 
containing fraudulent misrepresentations, may be prosecuted for 
conspiracy to defraud. But of course such persons cannot be con- 
victed, unless it can be proved that they knew the representations to 
be false, and, acting upon that knowledge and with the intention to 
deceive and defraud, issued the prospectus. It should, however, be 
borne in mind, that if a prospectus containing misrepresentations 
is issued, it may not be difficult to make out a primd facie case against 
those who issued it; for “ every man must be taken frimd facie, at 
least, to have intended what are the natural and necessary consequences 
of his acts; and if you find that there was misrepresentation, and 
that it has ended in defrauding the parties to whom it was addressed, 
the fair and legitimate inference is, that the intention was that the 
act done should carry with it the consequences that have followed 
from it.” Per Cockburn, C. J., in The Queen v. Oumey and others, 
Finlason’s Report, p. 254. The presumption is only a presumption, 
and may as such be rebutted, as it was in the case last mentioned; 
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but it is desirable that the prospectus should be so framed as to avoid 
any risk whatever to the directors — and especially any risk of criminal 
proceedings. A prospectus may be “ false in any material particular ” 
if it is misleading, though no single statement in it is false. R. v. 
Kylsant, (1932) 1 K. B. 442, supra, p. 437. 

In addition to the above, a prosecution for obtaining money by 
false pretences may in some cases be instituted. See sect. 88 of the 
Larceny Act, 1861, and sect. 32 of the Larceny Act, 1916, by which 
Act sect. 88 of the Larceny Act, 1861, was repealed, and Queen v. 
Aspinall, 2 Q. B. D. 48; Queen v. Silverlock, (1894) 2 Q. B. 766. 
A breach of sect. 35 of the Companies Act, 1929 — the disclosure 
in prospectuses section — would seem to be a misdemeanour for 
which the offending party may be indicted as a breach of a 
statutory provision. Rex v. Harris, 4 T. R. 202; Rcy. v. Price, 
11 A. & E. 727; Reg. v. Hall, (1891) 1 Q. B. 747; Reg. v. Tyler, (1891) 
2 Q. B. 588. Where .several persons combine to commit a breach of 
the law, they may be prosecuted for conspiracy. 


SECTION 6. 

Remedies connected with the Enforcement of the Rights 
conferred by the Debentures or Debenture Stock. 

The second division of remedies above referred to {supra, p. 427) Itemedies. 
of debentures and debenture stock holders may be divided into; — 

(1) Those which are available without the aid of the Court. 

(2) Those which are available only with the aid of the Court. 

And those remedies again divide themselves into two classes, 
according as there is or is not a further security by way of mortgage 
or charge. 


Remedies available without the Aid of the Court. 

First, as to unsecured debenture and debenture stock holders: — Rherede- 

bimtares, sc. 

The remedies available to such holders without the aid of the Court unsecured, 
are merely those of specialty creditors, with the double disadvantage 
of the debts not being presently payable and of no priority being 
gained except by execution. Almost the only remedy such holders 
have, without the aid of the Court, is to give the required notice 
calling in the principal moneys owing to them, and, if there be a 
winding-up, to claim and prove in it like other creditors, or otherwise 
sue the company. 
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Secondly, as to secured debenture and debenture stock holders. 

The remedies of these persons are much more effective, and chief 
among them are the following: — 

1. If, as commonly happens in the case of secured debentures, 
the debentures contain a power (see Form 40) to appoint a receiver, 
the debenture holders, or the proportion specified in the debenture 
conditions, can make the appointment so soon as the power becomes 
exercisable [Henry Pound, Son d Hutchins, 42 Cli. D. 402), and the 
receiver so appointed can exercise the powers given him by the 
debentures and the Act. 

2. Where, by the debentures or the trust deed securing the 
debentures or debenture stock, a power is conferred on trustees to 
appoint a receiver, the debenture or debenture stock holders can take 
steps to procure tlie trustees to make such appointment. 

3. Similarly, if the trust deed empowers the trustees to enter and 
carry on the bu.siness, sell, lease and otherwise deal with the premises, 
the holders can procure the tru8tee.s to exercise the powers so vested 
in them. 


As to Receivers appointed mthout the aid of ike Court. 

4. Debentures and trust deeds commonly give power to appoint a 
receiver with expre.ss reference to s(>cts. 19 and 20 of the Conveyancing 
Act, 1881, now n'placed by sects. 101 and 109 of the Law of Prop(“rty 
Act, 1925 (see these sections set out supra, pp. Ill, 115.) The parties 
thus incorporate the powers of the Acts as part of the terms of their 
bargain, and any question of the inapplicability of the Acts by implica- 
tion is avoided. Sometimes the power to appoint a receiver is given 
simpliciler — irrespective, that is, of these sections. 

In either case — whichever form be adopted — the receiver derives 
his appointment and authority from the parties themselves in pursuance 
of the powers of the contract. A receiver so appointed is consequently 
in a very different position from that of a receiver appointed by the 
Court. Thus; — 

(a) He is not an officer of the Court. Hence, interference with 
his possession is not a contempt of Court; but though this 
is so, the parties interested are not without remedy, for 
they can bring an action to restrain interference with the 
possession of their receiver, and if the receiver has been 
duly appointed and his title is superior to that of the person 
interfering, the Court will grant an injunction. See Bayly 
v. Went, 51 L. T. 764; W. N. (1884) 197; Septimus Parsonage 
d Co., 17 T. L. E. 420. 
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(b) He is usually to be regarded, whilst the company remains. a 

going concern, as the agent of the company, not of the 
debenture holders or of their trustees {BisseU v. Ariel Motors, 
27 T. L. R. 73), if he is appointed under the Law of Property 
Act, 1925, or under a special contract or power which contains 
a provision to the efiect of that in sect. 109 of the Act, viz., 
that a receiver “ shall be deemed to he the agent of the 
mortgagor, and the mortgagor shall be solely responsible 
for the receiver’s acts or defaults,” but not otherwise (Vimbos, 
Lid., (1900) 1 Ch. 470; Robinson Printing Co. v. Chic, Ltd., 
(1905) 2 Ch. 123; Deges v. Wood, (1911) 1 K. B. 806; Cullg 
V. Parsons, (1923) 2 Ch. 512). A provision under which the 
receiver is to be the agent of the company or mortgagor 
protects the debenture holders or their tru.stees from liability 
as mortgagees in jiossession or principals. Owen d Co. v. 
Cronk, (1895) 1 Q. B. 265, C. A.; Gosling v. Gaskcll, (1897) 
A. C. 575. 

Where the company goe.s into liquidation after the receiver's 
appointment, the receiver thereupon ceases to be the agent of the 
company. Gosling v. Gaskeli, (1897) A. C. 575. The debenture 
hnldor.s or their trustees do not thereupon become liable for transactions 
by the receiver unless there is some express or implied agency. Ibid., 
]i. 592. The .same case left open the point whether if the company 
goes into liquidation after the receiver’s appointment he i.s, as to 
subsequent Iran.sactions, to be regarded as under any per.sonal lialulity 
{e.g„ for goods ordered by him as receiver), but it aj)pear.s that he is 
liable. See Thomas v. Todd, (1926) 2 K. B. 511. He ha.s ceased to 
be the agent of the company, and has not become the agent of the 
mortgagees. If he professes to be acting as an agent of the company, 
he may be sued for breach of warranty of authority. Gosling v. 
Gaskeli, (1897) A. C. 592. But if he appears to have no principal, 
then he is, it would seem, under the same liability which attaehe.s to 
a receiver appointed by the Court, viz., “ it is implied . . . when he 
enters into a contract, that it is a real contract, by which he binds 
himself personally.” Per Rigby, L. J., in Burt, Boulton and Hayward 
V. BuU, (1895) 1 Q. B. 276, 284. 

(c) A winding-up does not put an end to the powers of a receiver 

appointed by the debenture holders. Gowjh’s Garages, Ltd. v. 
Pvtgsky, (1930) 1 K. B, 615. Nor does a winding-uji prevent, 
the appointment of a receiver. Cf. Hesiry Pound, Son d 
Hutchins, 42 Ch. D. 402. 

(d) The Court will not, on a winding-up commencing, displace 

the debenture holders’ receiver in favour of the liquidator, 
although sometimes a receiver appointed by the Court i- 
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superseded where the winding-up is compulsory, in favour 
of the liquidator. See infra, pp. 600, 501. On the contrary, 
the Court, if the liquidator is in possession, will order him 
to give up possession to the receiver appointed by the 
debenture holders as the nominee of the persons substantially 
entitled to the assets. Henry Pound, Son <& Hutchins, 
42 Ch. D. 402. And see infra. 

(e) The Court has jurisdiction, in a proper case, to displace a 

receiver appointed by a debenture holder under the powers 
of the debentures by its own receiver on the application 
of another debenture holder. Re Slogger Automatic Feeder 
Co., (1915) 1 Ch. 478. 

(f) The debenture holders’ receiver is accountable, not to the Court, 

but to the debenture holders or trustees of the deed. He 
can be compelled to render such account by action, or perhaps 
by originating summons under Ord. LV. r. 3. 

(g) His powers are limited by the deed and the Acts. 
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The power to appoint a receiver, vested in some or one of a body 
of debenture holders ranking -pari passu, is a fiduciary power to be 
exercised bond fide in the interests of all the debenture holders, and 
if it is not so exerci.sed, the Court has jurisdiction to intervene and 
appoint a proper receiver. Maskehjne. British Typeuriter Co., (1898) 
1 Ch. 133. The same rule applies where the power is vested in the 
trustees. 

Under sect. 86 the appointment of a receiver has to be notified to 
the registrar. See p. 480, infra. 

Where an appointment is made under a power contained in the 
security, and some other person under the control of the Court is 
already in possession, e.g., the official receiver or liquidator in winding- 
up, or a receiver appointed by the Court on behalf of a subsequent 
incumbrancer, application can be made to the Court which made 
the appointment by the debenture holders or their trustees for an 
order for delivery of possession to their receiver, and the requisite 
order will be made. Henry Pound, Son (Sc Hutchins, 42 Ch. D. 402; 
Metropolitan Amalgamated Estates, Ltd., (1912) 2 Ch. 497. This 
is called an application pro interesse site. Semble, such an application 
is unnecessary where the person in possession, e.g., the official receiver, 
is prepared to recognise the appointment under the security and to 
give up possession. Back rents received since, but not before, the 
application, wdll be ordered to be paid to the applicant. Preston v. 
Tunbridge Wells Opera House, (1903) 2 Ch. 323; Metropolitan 
Amalgamated Estates, Ltd., supra. 

A receiver appointed under debentures or a trust deed is, it need 
hardly be said, in a fiduciary position, and may not obtain any secret 
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advantage or benefit from his position beyond what the trust deed 
allows him. 

It would appear that a debenture holder’s receiver taking possession 
may in some cases be liable personally to pay the poor rates (Richards 
V. Overseers of Kidderminster, (1896) 2 Ch. 212; Marriage, Neave & Co., 
(1896) 2 Ch. 663); but he is, of course, entitled to indemnity. As to 
his paying poor and other rates out of the assets in priority, see 
sects. 78 and 264 (1) (a), and infra, Chap. LXVI. The overseers 
cannot, by obtaining a distress warrant, obtain payment out of the 
proceeds of goods sold by the receiver. British Fuller’s Earth Co., 
17 T. L. R. 232. 

A receiver and manager is not entitled to demand a supply of gas 
without {laying for arrears: Paterson v. Gas Light Coke Co., (1896) 
2 Ch. 476; and the Court will usually give leave to distrain for gas 
supplied: Adolphe Crosbie, Ltd., Johnson v. Crosbie, 74 J. P. 25, 
applying Marriage, Neave & Co., (1896) 2 Ch. 663; a similar rule 
applies as to arrears in respect of electric light: see Huseyx. London 
Electric Supply Corpn., (1902) 1 Ch. 411. 

Sales under Trust Deeds or Debentures loUhout assistance of the Court. 

5. A trust deed to secure debentures or debenture stock usually 
contains a trust or power to sell, to be exercised or exercisable in 
certain specified events, and various powers ancillary to such trust 
or power of sale. 

Debentures also frequently contain a clause providing for the 
appointment of a receiver and vesting in him a similar power of sale. 

These powers can, of course, only be exercised as and when they 
become exercisable in accordance with the terms of the security. 
Usually the power of sale is not exercisable until the security becomes 
enforceable, e.g., till a specified notice has been given to pay and default 
has been made in doing so. See pp. 322, 323. If the power to sell 
has not arisen, and the debenture holders or the trustees are proposing 
to sell, the company can obtain an injunction to restrain the sale, 
but where a mortgagee is selling in the due exercise of a power of 
sale conferred on him by the security, the Court is reluctant to 
interfere unless a case of fraud or breach of the terms of the security 
can be established. Hill v. Kirkwood, 28 W. R. 358; Hickson v. 
Darlow, 23 Ch. D. 690; Gill v. Newton, 12 Jur. N. S. 220; Seton, 
7th ed., p. 719. 

In Planet v. Birmingham and Blakeley Hall Co., B. 716, before 
Jessel, M. R., the plaintiff applied for an injunction to restrain a sale 
by the trustee for the debenture holders on the ground of under-value. 
It was agreed that the motion- should stand over for a month in order 
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that the plaintiff should have an opportunity of finding a purchaser 
who would give more. He failed to do so, and in the result the action 
was dismissed. 

A premature sale if carried into effect may be valid where there is a 
clause protecting the purchaser against irregularities in the exercise of the 
power (see pp. 335, 336), or where the sale takes place under sect. 101 
of the Law of Property Act, 1925; but to make good his title the 
purchaser must have bought without notice of any irregularity. Dicker 
V. Angerstein, 3 Ch. D. 600; Selwyn v. Garfil, 38 Ch. D. 273. The 
purchaser is not concerned to inquire whether proper notice has been 
given if the sale takes place under sect. 101. See Law of Property 
Act, 1925, s. 104 (2). This section overrides the decision in Life 
Interest, dkc. Gorpn. v. Hand-in-Hand, dc. Soc., (1898) 2 Ch. 230. 

WTiere the power or trust for sale is exercisable at the request of a 
certain proportion of the debenture or debenture stock holders, the 
Court will not appoint a receiver or enforce a sale at the instance of 
less than the proportion against the wishes of the trustees and of the 
majority of the debenture holders. Mercantile, &c. Co. v. River 
Plate Trust, (1892) 2 Ch. 303; Eempe v. Jones, W. N. (1884) 214. 
In the last-mentioned case the .plaintiff seeking a sale had a majority 
in value but not in number also as required by the trust deed. 

As to a Sale by a Reeeiver. 

Sale by 6. A provision vesting in the receiver a power of sale is valid and 

receiver, uncommon; but it would seem that the receiver can only pass an 

equitable title; unle.ss, indeed, he is invested with special powers. 
See supra, p. 281. In the absence of such special powers the purchaser, 
if he wants the legal estate, should call for a conveyance (which the 
debenture holders as equitable mortgagees are entitled to require) 
from the company. 

Vesting order. If the company refuses to convey, the purchaser should obtain a 
vesting order under sect. 44 of the Trustee Act, 1925. Where the 
receiver has clearly sold under the powers conferred upon him by the 
debentures, the order has been made without first obtaining an order 
for specific performance. The company is considered as being a 
trustee for the purchaser. See Re Richard Mills & Co., (1905) W. N. 
36, and Form 165a, infra. If there is any doubt as to the power of the 
receiver to sell, it may be better to obtain an order for specific 
performance by summons under Ord. XIV. and a vesting order under 
sect. 48 of the Trustee Act, 1925. 

As to carrying on Business by a Receiver. 

7. Primd facie a receiver of the company’s property is not entitled 
to carry on the business of the company, but very' commonly the 
debentures or trust deed empower him to carry it on. See p. 281. 
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Where the power is so conferred, he may do whatever is reasonably 
necessary for carrying on the business, including the buying and 
sf'lling of goods, the employment of labour, and the incurring of debts 
and liabilities ; and even though in the result loss is sustained, he will 
be entitled to indemnity, and the mortgagees for whom he acts will 
be entitled to bring tlie expenses of the receivership into account as 
again.st the subsequent incumbrancers and the company. Bompas v. 
King, 33 Ch. D. 279. 

How far the power to carry on the business is afiected by the 
winding-up of the company has not yet been settled. It would seem 
from the cases cited supra, p. 471, that after a winding-up the receiver 
cannot carry on the business any longer as agent for the company; 
but it is apprehended that the winding-up should not, contrary to the 
obvious intention of the parties, be held to determine and nullify 
altogether the, power to carry on the business. It would seem 
consistent with principle to hold that the power subsists; that the 
business, though it can no longer be carried on for the company, maj’ 
srill lie treated as carried on on behalf of the debenture holders. To 
hold otherwise would be to defeat the intention and to deprive the 
mortg.agee of a material jiart of hi.s .security — a thing which the 
Court is extremely reluctant to do. Re David Lloyd & Go., 6 Ch. D. 
339; Henry Pound., Son <jc Hutchins, 42 Oh. D. 402. 

A receiver and manager lias a lien for costs of management and, 
probably, for his remuneration, and, if removed, is entitled to be paid 
out of corpus (Bernard v. Dacm, 7 L. T. 372; Farquharson v. Balfour, 
8 iSim. 210); but he is not entitled to be paid out of corpus while his 
receivership continues. Ibid. His lieu has priority over tlie claims of 
execution creditors. Jennings v. Mather, (1902) 1 K. B. 


As to Borrowing by the Receiver. 

8. It is apprehended that the receiver who has power to carry on 
the business may for the purposes thereof borrow money, e.g., by 
overdraft; and can as security give to the lenders the benefit of his 
right to indemnity. Whether he can give a security on the assets 
over which the receivership extends is a more difficult question; 
but semble, ho can. A power to carry on a business seems necessarily 
to involve, as incidental to it, a power to borrow to a rea.souable amount. 
See Byron v. Metropolitan, dc. Co., 3 De G. & J. 123; Ex park 
City Bank, L. R. 3 Ch. 758; General Auction Co. v. Smith, (1891) 
3 Ch. 432. If he has power, not only to carry on, hut to .sell (see 
p. 281), it would seem that he may mortgage the a.ssets for securing 
money properly raised for the purpose of carrying on the business. 
Robinson Printing Co. v. Chic, Ltd., (1905) 2 Ch. 123; Deyes v. Wood, 
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(1911) 1 K. B. 806; StroughiU v, Anstey, 1 D, M. & G. 635; Re 
Dimmock, Dimmock v. Dimmock, 52 L. T. 494; Redman v. Rymer, 
60 L. T. 386. 


Forms. 


Form 164. 


The Coy, Limtd. 


Appointment 
of receiver 
under power 
in deWtuies. 


Appointtnent of Receiver. 

I, N., of , being the registered holder of debentures each 

for 1. of the above-named coy, in respect of which the principal 

sum of 1. is now due and payable, and with the consent in writing 

of the several other persons whose names are subscribed hto (being 
the holders of a majority in value of the outstanding debentures of 

the same series) hby appoint A. B., of , to be a receiver of the 

ppty charged by the debentures of the sd series, to the intent that 
such appointment may be as effective as if all the holders of debentures 
of the same series had concurred therein, and so that the sd A. B. 
shall have power— 


(1) To take po.ssession of, collect and get in the ppty charged by 

the debentures, and for that purpose to take any proceedings 
in the name of the coy or otherwise as may seem expedient. 

(2) To carry on or concur in carrying on the business of the coy, 

and for that purpose to raise money on the premises charged 
by the debentures of the series in priority to the debentures 
or otherwise. 

(3) To sell or concur in selling any of the ppty charged by the 

debentures after giving to the coy at least seven days’ notice 
of his intention to sell, and to carry any such sale into effect 
by conveying in the name and on behalf of the coy or 
otherwise. 

(4) To make any arrangement or compromise which he or they 

shall think expedient in the interest of the debenture holders. 

And I declare that all moneys received by such receiver are to be 
dealt with in the manner provided in the sd debentures. 

As witness my hand this day of . 

Signature, A. B. 

And we, the undersigned holders of the above-mentd series, hby 
consent to the appointment made as above. 


Signatures . 

Names and addresses . 

Witness, &c. 
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THIS DEED is made tlie day of , between tbe Form 165. 

Coy, Limtd (hnftr called “the coy”) of the first pt, A. B., of , Conveyance 

the receiver appointed as hnftr mentd of the second pt, and C. D., of property 

of , of the third pt, Whereas in the year the coy issued 

a series of debentures, each for securing the sum of 1. and 

interest charged upon (inter alia) the hereditaments hby assured, 
and by such debentures it was provided in clause 1 1 that at any time 
[recite power to appoint receiver, and power of receiver to sell, and 
appointment of receiver as attorney of the coy to convey], and whereas 

N., of , was on the day of the registered holder of 

of the sd debentures each for 1., and whereas the principal moneys 

secured by the sd debentures became payable on the day of . 

and the coy made default in payment thof, and whereas the ad N. by 

instrument in writing under his hand, dated the day of , 

duly appointed, with the consent of the registered holders of a 

majority in value of the outstanding debentures of the same series, 

the sd A. B., of , to be a receiver of the ppty charged by the 

sd debentures, and whereas the sd A. B. accepted the sd appointment 
and entered into po.ssession of the jiremise.s so charged, and whereas 
the ad A. B. as such receiver has agreed to sell to the sd C. D. the 
ppty specified in the schedule hto, being pt of the premises charged 

by the ad debentures for the sum of 1., and has been requested 

by the sd C. D, to convey the same as hnftr provided. Now this 

Deed witnesseth that in conson of the sum of 1. now pd to the 

said A. B. by the sd C. D. (the receipt, &c.) [the coy by the 
direction of the sd A. B. doth hby convey, and] the sd A. B. as 
trustee doth hby convey and confirm unto the sd C. D., all and 
singular the ppty specified in the schedule hto. To hold the same 
as to such of the sd hereditaments as are of freehold tenure unto 
the sd C. D. in fee simple, and as to such of the sd hereditament, s 
as are of leasehold tenure unto the sd C. D., his exors, admors 
and assigns for the residue of the term of years mentd in the same 
schedule, but subject to the payment of the rents and the performance 
and observance of the covenants and conditions reserved by anrl 
contained in the several indentures of lease specified in the sd 
schedule, and to be pd, performed and observed by the lessees 
xmder the same resply, and as to the residue of the sd ppty absolutely. 

[Add covenant to pay rent and observe covenants and indemnify 
the coy.] 

In witness, &c. 

The Schedule above befekbed to. 

Parlars of Properties sold. 
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Form 165*. 


Verting Older 
on B»l»by 
roceiTer. 


Form 166. 

Debentnres 
iwued by 
receiver in 
respect of 
loan. 


In the matter of the trusts affecting certain freehold ppty 

(being , in the county of ) under or by virtue 

of a contract dated the day of , 19 — , and 

made between S. K,, of the one pt, and T. & E., Limtd, 
of the other pt, 

and 

In the matter of the Tree Act, 1925. 

Upon the applicon of T. & E., Limtd (the purchasers), and S. K. 

(the receiver), by originating summons dated , 19 — , and upon 

hearing the solors for the applicants, and upon reading an office copy 

notice of appointment to hear the sd originating summons filed , 

19 — , against the respts, L. S. & Coy, Limtd, in default of appearance, 

an afft of S. K., and an afft of W. E., both filed , 19 — , and the 

exhibits therein resply referred to. 

And the judge being of opinion that the respts, L. S. & Coy, Limtd, 
are trees within the meaning of sect. 4-4 of the Tree Act, 1925, And it 
appearing from the sd afft of W. E. that they wilfully refused or 
neglected to convey the land comprised in the above-mentd contract 

dated , 19—, for twenty-eight days after being required so to do 

by the applicants, T. & E., Limtd. 

It is ordered that the freehold hereditaments known as and 

comprised in the above-mentd contract dated , 19 — , vest in the 

applicants, T. & E., Limtd, for all the estate therein of the reapts. 
Clauson, J., 16th April, 1934. 1934, K. 179. 


The Coy, Ljmtd. 

Issue of debentures, each for 1 , made by the receiver 

of the coy’s undertaking. 

1. This is to certify that of , the receiver of the 

above-named coy’s undertaking appointed by instrument in writing 

dated the day of , and under the power contained in a 

debenture under the coy’s seal dated the day of , pt of the 

series below mentd, has received from of the sum of 1 ., 

and in conson of such advance the coy will pay the sd or other 

the registered holder for the time being hof, on the day of 

, the sum of 1 . 

2. In the meantime and until payment the sd coy will pay to 

the sd or other the registered holder for the time being hof. 
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interest thereon at the rate of , p.c.p.a., payable on the 

day of and day of , the first of such payments to be 

made on the day of next. 

3. This certificate is issued subject to and with the conditions 
indorsed hereon. 

In witness, &c. 

The conditions within referred to: — 

1. This debenture is one of a series of like debentures of the 
coy for securing principal aum.s not exceeding in the aggregate 

at any one time 1. raised for the purpose of carrying on the coy’s 

business. The debentures of the sd series are all to rank pari passu 
a.s a fir.st charge on the undertaking and ppty of the coy, both present 
and future, without any preference or priority one over another, 
and such charge is to he a floating security and is to rank in priority 

to the charge created by the dehenture.s for 1. created by the 

coy and i.ssued in the year . And the coy and the receiver afsd 

hby charge the same accordingly. 

2. &c. (Insert clauses from Form 40.) 


The Coy, Limtd. 

This is to certify that A. B., of , at the request of L., the 

receiver of the undertaking of the above-named coy (duly appointed 

by instrument in writing dated the day of ), has advanced 

to the sd coy and to the receiver thof the sum of 1., which 

sum is to be repayable on the day of , and is in the meantime, 

until payment, to carry interest at the rate of p.c.p.a., payable 

half-yearly on the day of and the day of , the 

first of such payments to be made on the day of next; 

And it is hby agreed that the sd principal moneys and interest 
shall rank as a first charge on the undertaking and ppty of the sd 

coy, and in priority to the debentures of the sd coy for 1 . : And it 

is agreed that the sd is not to be under any liability for the payment 

of the sd principal moneys or interest. 

As WITNESS, &c. 


m 

Form IM. 


Form 167. 

Certificate of 
loan to 
receiver. 


Such an instrument, as also Form 166, may require to be registered under 
sect. 79, and is to be stamped as a debenture. 
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No. of coy . (Board of Trade Form No. 63.) 

[A 5s. cos registration fee stamps 
must be impressed here.] 

The Cos Act, 1929. 

Notice of appointment of a Receiver or Manager. 

Pursuant to sect. 86 (1). 

Name of coy . 

Presented by . 

To the Registrar of Cos. 

I, , of , with reference to , Limtd, hereby give notice 

that; — 

(a) I have obtained an Order of the (b) dated the day of 

, 19 — , for the appointment of Mr. , of , as (c) of 

the ppty of this coy. 

(a) On the day of , 19 — , I appointed Mr. , of , 

as (c) , of the ppty of this coy under the powers contained in an 

instrument dated (d) . 

Signature , 

Dated the day of , 19—. 

Under sect. 86, any person obtaining the appointment of a receiver or manager 
of the property of a company, or appointing such a receiver or manager under any 
powers contained in any instrument, must within seven days from the date of 
the order or appointment, give notice of the fact to the Registrar of Companies, 
and the Registrar is to enter the fact in the Registrar of Mortgages and Charges 
on payment of the prescribed fee. 

(а) Of these two paragraphs strike out that which does not apply. 

(б) Name of Court making the order. 

(c) “ Receiver ” or “ manager ” or “ receiver and manager ” as the case may be. 

(d) Describe fully the instrument under which appointment is made. 

No. of coy . (Board of Trade Form No. 57 a.) 

The Cos Act, 1929. 

[A 5s. cos registration fee stamp 
must be impressed here.] 
Notice of ceasing to act as Receiver or Manager. 

Pursuant to sect. 86 (2). 

Name of coy . 

Presented by . 

To the Registrar of Cos. 

I, , of , hereby give you Notice that I ceased to act 

as receiver and/or manager of Coy, Limtd, on the day of 

19—. 

Signature . 

Dated the day of 19 —. 
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Remedies Available onlf with (he Aid of (he Court. 

The following are some of the various litigious proceedings which 
holders of debentures or debenture stock may occasionally have to 
take with a view to enforcing or effectuating their security: — 

(a) Actions against the company to compel it to observe the 

provisions of the security as regards drawings, sinking 
fund, &c. 

(b) Actions against the company to compel it to observe the 

provisions of the debenture or trust deed as regards keeping 
a register or registering a transfer. 

(c) Action against the company to restrain it from issuing debentures 

in priority to or ranking pari passu with the existing 
debentures or debenture stock in violation of the terms of 
the security. 

(d) Action against the company to restrain it from creating a 

specific mortgage in priority to the charge in the debentures 
or debenture stock deed in violation of the terms of the 
security. 

(e) Action against the company to restrain it from disposing of its 

undertaking in fraud of the debenture holders’ rights, 

(f) Action against the company for the appointment of a receiver, 

or receiver and manager, of the mortgaged or charged 
premises on the ground that the security is in peril. 

(g) Originating summons, under Ord. LV. r. 3, to determine some 

question relating to the trusts of the trust deed or to enforri* 
the security. 

(h) Action to compel payment of interest in aitoar. 

(i) Action to compel payment of principal moneys overdue. 

(j) Action by secured debenture or debenture stock holders te 

enforce their security. 

(k) Winding-up petition, followed by proof in winding-up, whether 

compulsory or under supervision, and, if necessary, summon^ 
to admit claim. 

(l) Action to restrain voluntary liquidator from distributing the 

assets in disregard of plaintiff’s claim. Lord Elphinstonc 
V. Monkhnd Co., 11 App. Gas. 332. 

(m) Misfeasance proceedings against voluntary liquidator so dis- 

tributing. Watchmakers’ Alliance, dec. Stores, 5 Tax Cases, 
117. 

(n) Action against company to prevent it from impairing the 

security — e.g., by entering into a charter-part}' for the carriage 
of contraband of war. Law Guarantee Society v. Russian 
Bank, (1905) 1 K. B, 815. 

p.— D. 31 
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As to Action by HoUers of Unsecured or Naked Debentures or 
Debenture Stock. 


Aotion 

vnsecuied 

holder. 


Where the company makes default in payment of any principal or 
interest due and payable to the holder of an unsecured debenture, the 
holder can bring an action to enforce payment. 

When brought in the High Court the action may be commenced 
either by ordinary writ or by writ specially endorsed under Ord. III. 
r. b. See Form 192. 

If the debenture is to bearer, the bearer is the person to sue in his 
own name. If the debenture is to the registered holder, the registered 
holder, or, if dead, his executors or administrators are the proper 
persons to sue. If the debenture is neither to bearer nor registered 
holder the person entitled to give a receipt for the moneys thereby^ 
secured is the proper person to .sue as plaintiff. 

Where the debenture is in favour of A. and B. jointly and A. 
will not sue, B. can sue and make A. and the company defendants. 
Cullen V. Knowles, (1898) 2 Q. B. 380. 

Default in jiayment of interest secured by a debenture does not, 
ij)so facto, in the ab,sence of a special condition, make the principal 
moneys immediately payable, but debentures commonly provide that 
if the interest is unpaid for a certain time — two, three, or six months, 
as the case may be— the holder may call in the principal moneys by 
notice to the company, and where this is the case the holders can 
exercise the right by giving the requisite notice, and then on default 
uy the company at once sue for the amount. 


Actions where regards an action to enforce payment of unsecured debenture 
tuiBeccired . ^ . 

debenture stock, it may be premised that such stock is extremely rare. The 

stpek. rigljt tp gpe pf gtock depends on the terms of the. 

instrument constituting it. Where it is constituted, as it commonly 
IS, by trust deed, the deed usually contains a covenant by the company 
with the trustees that the company will pay the stockholders, and 
in such cases the stockholder can generally sue in equity; primd 
facie the trustees are the proper persons to do so, but if the trustees 
make any difficulty about suing, any stockholder as cestui que trust 
and beneficially interested, can maintain the action. See Luke v. 
South Kensington Hotel Co., 11 Ch. D. 121 ; Gandy v. Gandy, 30 
Ch. D. 57; Empress Engineering Co., 16 Ch. D. 125; and see Cullen 
V. Knowles, (1898) 2 Q. B. 380, a case of joint promises; and compare 
these with Uruguay Central Co., 11 Ch. D. 372. 


Notwithstanding these cases — which apparently were not cited to 
him— Swinfen Eady, J., held in Dunderhnd Iron Ore Co., (1909) 
1 Ch. 446, that a holder of debenture stock secured by a trust deed 
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was not a creditor of the company competent to present a winding- 
up petition against it. See this case explained at p. 11, supra. 

As to defences available, see ir\jra, Chap. LVI. 

Where judgment has been obtained it must be duly entered before 
execution can be issued. See Ord. XLI. r. 1. 

Having obtained judgment and entered it, there i.s no need to 
serve the judgment before issuing execution. Land Credit Go. of 
Ireland v. Lord Fermoy, 5 Ch. 323. The judgment creditor may 
proceed, without .service and without demand, to i.ssue execution 
under Ord. XLII. r .3. See the Rule and Notes thereto in Ann. Pr. 

In a simple case a writ of fieri facias or clegil is the. best mode of 
enforcing a judgment for payment of money provided that there is 
reason to believe that the company has any chattels or land which 
can be taken in execution under either of such processes. Such a 
writ i,s issued a.s of course, and the fact that the defendant is a 
com])any does not render it necessary to apply for leave. Coe v. 
Ibw, .L. R. 1 Q. B. 711 : Worral Water Works v. Lloyd, L. R. 1 C. P. 
7 lit. 

Bui not uncommonly the company has mortgaged all its property 
present and future .so that the sheriff is unable to levy or is ousted 
after levying. 

Notwithstanding, however, the fact that land may by reason of 
being subject to a mortgage, or for .some other reason be incapable 
of being delivered in execution under a writ of eleyii, the registration 
of such a writ will create a charge on the land under sect. 195 of the 
Law of Property Act, 1925 (replacing sect. 13 of the Judgments Act, 
1838). Lord Ashburton v. Nocton, (1915) 1 Ch. 274. 

In cases where a writ of fieri facias or elegit is u,sele.ss or proves to 
be abortive, the debenture holder may be able to satisfy his judgment 
by attaching .some debt due to the company — in other words, by 
obtaining a garnishee order under Ord. XLV. ; or he may find it po.s,sible 
to get a charging order or a stop order. Ord. XLVI. He cannot, 
however, attach uncalled capital, that not being a debt due to the 
company till called. 

Failing these remedies he may— in a suitable case — obtain the 
appointment of a receiver by way of equitable execution. See 
Ord. L. rr. 15a and 16. See Anglo-Italian Bank v. Davies, 9 Ch. D. 
275; Ex parte Evans, 13 Ch. D. 252; Salt v. Cooper, 16 Ch. D. 
544; Smith v. Cowell, 6 Q. B. D. 75; Wells v. Kilpin, 18 Eq. 298. 
A receiver by way of equitable execution can be obtained in the 
action after judgment without bringing a fresh action. Smith v. 
Cowell, 6 Q. B. D. 75. 

Where judgment on an unsecured debenture has been obtained it 
must be borne in mind that the rights of the debenture bolder under 

31 (2) 
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Execution 

before 

winding-up. 


Eifoct of 
winding-up 
on Court 
remedies of 
holders. 


the debenture merge in the judgment — transit in rem judicatam— 
the plaintiff ceases to be a debenture creditor and becomes a judgment 
creditor. The result is that unless the covenant in the debenture 
is specially framed (Agriculturist Cattle Insurance Co., 4 Ch. D. 34, n. ; 
Popple V. Sylvester, 22 Ch. D, 98; Economic Life Assurance Society 
V. Vsborne, (1902) A. C. 147), the amount secured by the judgment, 
as from the entry thereof, carries interest until payment at 4 per cent, 
per annum — the judgment rate of interest— however much higher 
may have been the rate of interest reserved by the debenture. 1 & 2 
Viet. 0 . 110, 8. 17; Ord. XLII. r. 16; European Central Ry. Co., 4 
Ch. D. 33; Ex parte Feuings, Re Sneyd, 25 Ch. D. 33S, supra, p. 274. 

Where execution is issued, and the sheriff on behalf of the execution 
creditor takes possession and sells before the commencement of a 
winding-up, the debenture holder will obtain a security ranking as 
regards the property taken in execution in priority to the claims of 
the unsecured creditors of the company. See sect. 268 and Part II., 
15th cd., p. 392. 

A creditor who attaches a debt does not, however, gain priority 
in a winding-up imle.ss the debt is received before the commencement 
of the winding-up. Sect. 268 (2). 

All the foregoing observations as to judgment and execution must 
be read subject to the pari passu principle explained above. If, that 
is to say, by the terms, whether express or implied, of the instrument 
sued upon, all the debenture holders are put upon an equality, without 
preference or priority inter se, any judgment obtained by one debenture 
holder, and equally any fruits of execution, mu.st be held by him in 
trust for all the debenture holders. Keeping them for his own sole 
benefit would be a fraud on the contract. Bowen v. Brecon Ry. Co., 
3 Eq. 541 ; Furness v. Caterham Ry. Co., 27 Beav. 358. See, however. 
Potteries Ry. Co., L. R. 5 Ch. 67, 69. 

Effect of a Winding-up on the Remedies in Court of Holders of 
Naked Debentures and Debenture Stock. 

The principal object of the winding-up of a company is to efiect 
an administration in due course of the company’s assets, that is to 
say, a pari passu payment of the debts of its unsecured creditors 
(subject to the prior rights of the secured creditors, if any) and to 
distribute the surplus assets among the members. Hence a subsisting 
winding-up by or under the supervision of the Court is a bar to the 
holder of naked debentures or debenture stock, who is a mere unsecured 
creditor, bringing an action against the company without the leave 
of the Court. See sects. 174 and 177. His proper remedy is to jtrove 
in the windinc-up, and even if he has obtained judgment before the 
commencement of the winding-up, lie cannot after the commencement 
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thereof levy execution without the leave of the Court, a leave which 
will not be given except in very special cireunistances. His remedy 
is to prove on his judgment, and if he levies execution after the 
commencement of the winding-up, and without leave, he will be ordered 
to withdraw and be visited with costs. If he threatens to levy he can 
be restrained by injunction. 

In a voluntary winding-up the jiosition is somewhat different. 

The Act does not in terms prevent a creditor from bringinej an action 
after the commencement of the voluntary winding-up even without 
the leave of any Court, but as a creditor he can make an application 
to the Court under sect. 252. In Ourrie v. Consolidated Kent 
Collieries Corpn., (190(1) 1 K. B. 134, 136, Collins, M. R., said: " From 
tlie point of view suggested for the defendants it is difficult to see why 
the Legislature did not in the Companies Act, 1900, extend the pro- 
visions of sect. iS7 of the Companies Act, 1862 (now sect. 177 of the 
Companies Act, 1929), to voluntary liquidations. 1 cannot see any 
reason why they stopped short of that, unless it wort' that they 
thdught that prinid facie a jtlaintiff had a right to ]trocecd with his 
action. ” .And in the same case the Court of Apjieal held that in the 
case of a voluntary winding-uji the onus is thrown on the liquidator 
of showing that an action against tht; comjtauy should lie stayed. 

That onus seems to be satisfied when the existence of ii debt or 
liability is substantially admitted, although there may be some question 
of the exact amount due; but not so where there is a real dispute as 
to the existence of any liability. But in each case the Court has a 
discretion. Ibid. Nevertheless the holder of a naked debenture 
should be cautious in bringing an action; for the Court may restrain 
the action, and visit the creditor with the costs of it. See, further, 

Part II., 15th ed., p. 388 ei aeq. 

.As regards the remedy by a winding-up petition, the lioider of a I'etitioa to 
debenture is a creditor, and, as such, competent under st'Ct. 170 to 
}>resent a petition. Olathe Silver Minhig Co., ii Uruguay debentures. 

Central Eij. Co. (1879), 11 Ch. D. 372; Borough of Portsmouth Tramways 
Co., (1892) 2 Ch. 362; Chapel House CoUiery Co., 24 Ch. D. 259. See, 
however, as to a debenture stockholder, Dunderhnd Iron Co., (1909) 

1 Ch. 446; commented on p. 11, supra. 

To obtain a winding-up order, the petitioning debenture holder 
must show that his case falls within one of the classes of cases 
enumerated in sect. 168 of the Act as grounds for the Court ordering 
a winding-up. Where a debenture holder petitions he usually does so 
on the ground that the company is unable to pay its debts (sect. 168 (5)), 
and as evidence thereof he alleges and proves that he has made repeated 
demands to the company for payment and that the company haA 
neglected to pay. A creditor in this position who cannot get paid is 
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entitled, as against the company, to a yrinding-up order ex debiio 
justUicB, but as between himself and other creditors of the same class 
he is not so entitled, and if a majority of creditors of that class object 
to a windmg-up order the Court may decline to make the order. At 
one time it was held by the Court to be a good reason for refusing to 
make a winding-up order that the assets were overcharged by 
debentures, but by sect. 171 (re-enacting sect. 29 of the Act of 1907) 
“ the Court shall not refuse to make a winding-up order on the ground 
only that the assets of the company have been mortgaged to an 
amount equal to or in excess of those assets, or that the company has 
no assets.” And see Crigglestone Coal Co., (1906) 2 Ch. 327, 333; 
Clandown Colliery Co., (1915) 1 Ch. 369; and infra, p. 511. 

Under sect. 170(1) the holder of a naked debenture not yet payable 
is able to petition for a winding-up order on the ground that the 
company is unable to pay its debts, creditor in the section including 
a creditor present, contingent or prospective. See infra, p. 512. 

As to Proof by svcii Holders in a Winding-Up. 

Where there is a winding-up in progress, the holder of a naked 
debenture can prove, and whether the winding-up i.s by or under the 
supervision of the Court, or now even purely voluntary (sect. 252), 
he can, if necessary, apply by summons in the winding-up for an order 
that the liquidator do admit his proof for the claim, or do admit it for 
a spetdfied amount, or for any other directions that may seem 
expedient. 


Actions"* to Enforce Secured or Mortgage Debentures 
or Debenture Stock. 

Most of the actions in relation to debentures and debenture stock 
are brought by holders of mortgage debentures and mortgage 
debenture stock to compel payment and to enforce the security. 

The holder of a debenture creating a floating security is entitled 
to issue a writ for the protection of his interest before the principal 
money secured by the debenture has become payable. If when the 
case comes on for hearing the money has become due, or the security 
has crystallized, the Court has jurisdiction to make an order for 
realization of the security, and, so far as necessary, for foreclosure. 
Dictum in Bonham v. Newcomb, 1 Vern. 232; commented on, 
Carshalton Park Estate; Tumell v. Same, (1908) 2 Ch. 62. 


• The procedure by originating suniinons is but rarely used for the enforcement 
of debentures; one reason for this is, that the Court will not determine questions 
of priority on such a summons. Rt Oilee, 43 Ch. D. 391. 
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The nature of the relief claimed depends on the character of the 
security, thus: — 

Where there is no trust deed the writ usually claims a declaration 
that the debentures are a charge, payment, foreclosure or sale 
and a receiver and manager. See Form 182. 

Where there is a trust deed the writ should claim a declaration 
a.s to and the enforcement of the charge, to have the trusts of 
the deed carried into execution, and the appointment of a 
receiver and in some cases also a manager. See Form 189. 

Where there is a general charge in the debentures and a specific 
charge in a trust deed, the writ is modified to suit the 
circumstances and will claim a declaration and payment, and 
to have the charge enforced and the trusts of the deed carried 
into execution, and a receiver [and manager] appointed. 

Where there is no trust deed securing the debentures, and the 
charge or security is given by the debentures themselves, 
detienture holders, or one of them suing on behalf of himself 
and all the other holders of debentures of the same issue, will 
lie plaintifis or plaintiff, and the company will be defendant. 
If there are dissentient debenture holders they will be made 
defendants with the company. 

Where there is a trust deed the action will generally be by one of 
the debenture or debenture stock holders, on behalf of himself 
and all the other holders of debentures or debenture stock of 
the same class, against the company and the trustees of the 
deed. So, too, where the security is contained partly in the 
debentures and partly in the trust deed, the action will be by 
one of the debenture or debenture stock holders, suing on behalf 
of himself and all the other holders of debentures or debenture 
stock of the same class against the company and the 
trustees. 

Occasionally it is found desirable to join several plaintifis, each 
suing on behalf of himself and all the other holders of a separaue and 
distinct cla.ss, e.g., first debentures and second debentures. 

Where the plaintiff is the holder of debentures of both classes he 
can sue on behalf of both. Borough of Portsmoulh, &c. Tramways 
Co., (1892) 2 Ch. 362. 

' Sometimes the trustees of a trust deed themselves bring the action 
to enforce the security {Campbell v. Compagnie Generak, 2 Cb. D. 
181; Robinson v. Montgomeryshire Brewery Co., (1896) 2 Ch. 841; 
Tottenham v. Swansea Zinc Co., 51 L. T. 61), or one of the trustees 
is plaintiff and sues on behalf of himself and the other holders, and 
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also as a trustee of the deed. In such case the other trustee must be 
made a defendant. 

In an action by one debenture or debenture stock holder, on behalf 
of himself and other mcmbens of a class, care should be taken that 
the plaintiff has personally a good cause of action, otherwise the 
action may fail — e.g., where the company ha.s a set-off; for a good 
defence to the plaintiff’s claim is a sufficient .answer to the other 
peT.sons on whose behalf he sues [Burt v. British Nation Life 
Association, 4 De G. & J. 158, 174; Huggons v. Tweed, 10 Ch. D. 359; 
Wolff V. Van Bookn, 94 L. T. 50^; such “other persons ” are not 
to be considered plaintiffs {Watso>)i v. Core (No. 1), 17 Oh. D. 19). 
And see Re Smith d Co., (1901) 1 Ir. Rep. 73. 

Even after judgment the jhiintifi as dominus litis, may discontinue 
by leave of the Court. Alpha Co., (1903) 1 Ch. 203. But see 
Viola V. Anglo American Co., (1912) 2 Ch. 305. 

The plaintiff cannot compromi.se without the sanction of the Court, 
and still le.ss can he voluntarily give away any of the rights to 
which the por.sons whom he repre.sent.s are admittedly entitled. See 
Calgary and Medicine Hat Laud Co., Ltd., (1908) 2 Ch. 659. 

As to the right of one of several i)laintifi's to withdraw, see Re Kent 
Coal Co7icession, Ltd., \V. N. (1923) 328. 


As to Defendants. 

The com])any, if at the time when the action is brought it is still 
in existence and liable, is the proper defendant; but of course when 
the company ha.s been dissolved (.sects. 221, 236 and 245 of the Act) 
it cannot be .sued (see Coxon v. Garst, (1891) 2 Ch. 73), unless it is a 
foreign comjiany which has been ordered to be wound up in this country. 
Russian and English Bank v. Baruig Bros. & Co., Ltd., (1936) A. C. 
405. But it must be remembered that winding-up, as distinguished 
from di.s, solution, docs not determine the company’s corporate existence. 
And where the dissolution takes place under sect. 295, the company’s 
name may be restored to the register (sub-sect. 6); Anglo-American 
Exploration and Development Co., (1898) 1 Ch. 100; and under sect. 294, 
the Court has now power, where a company has been dissolved at any 
time within two years, to declare such dissolution to have been void. 

The trustees of any trust deed should also be defendants unless 
they are plaintifis, and if one only sues, the other or others should be 
joined as defendant or defendants. 

Lastly, all other persons interested in the equity of redemption 
should be made defendants. It must be remembered that as regards 
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the joinder of subsequent incumbrancers there is no difference 
between a debenture holder’s action and an ordinary mortgagee’s 
action. Wilcox d* Co., \V. N. (1903) 64. Hence holders of debentures 
ranking in priority to tho.se held by the plaintiff, or the trustees for such 
pricr debenture holder.s need not be made defendants; but where there 
are .sub.sequeut incumbrancerfi, they must be made defendants, even if 
they are debenture holders of a subsequent issue having only a floating 
Bccurity, and no event has happened to render their principal 
inoney.-i actually j)ayuble. Wallace v. Evershed, (1899) 1 Oh. 891. 

Where there is a class of jiersons interested in the equity of 

redenqition, it may suthcc to make some or one of them defendants on 
behalf of themselves and the class. See Ord. XVI. r. 9, and note to 
Rule in Annual Practice; Fairjield, <tc. Co. v. London, de. Co., 
IV. N. (1895) 64; Cadogan, tkc. EsUile, Ltd., W. N. (1906) 112; Re 

Coiilinental, dc. Co., (1897) 1 Ch. 511. See, however, Grith v. 

Found, 45 Ch. D. 553, in which Stirling, J., held that in .an action 
for foreclosure all the debenture holders of the class must bo made 
defendants. Where debentures charging the equity of redemption 
are secured by trust deed, it will now .suffice to make the trustoos 
thereof defendants along with the company. 

Ord. XVI. r. 8, in its amended form, provide.s as follows: — 

Trustees, e.vecutors and administrators may sue and be sued on behali’ of or 
as representing the property or estate of which they are trustees or representatives 
without joining any of the persons beneficially interested in the trust or estate, 
and shall be cousidered as representing such persona; but tiio Court or a judge 
may at any stage of tiie proceedings order any of such persons to be made 
parties either in addition to or in lieu of tho previously existing jiarlies. 

This rule shall apply to Irusiees, executors and administrators sued in proceedings 
to enjertee a security by foreclosure or otherwise. 

The Words in italics were .added in consequence of the decision in 
Francis v. Harrison, 43 Ch. D. 183, that where a second mortgagee 
wa.s a trustee, he did not, for the purposes of a forec]o,sure action, 
represent the cestui que trust, hut that they were also necessary parties 
to the action. 

Where the company which issued tlic debentures or debenture stock 
has parted with the equity of redemption, the jiurchaser or owner 
thereof should be made one of the defendant.s. Mercantile Inveslmcnl, 
dec. Co. V. River Plate Trust, &c. Co., (1392) 2 Ch. 303. 

Although second mortgage debenture-holders bringing an action to 
enforce their securities are not bound to make the first debenture 
holders parties, the plaintiffs can only realise subject to the prior charge, 
and if the first debentures are due, or the company is being wound up, 
a first debenture bolder can, if desired (subject to what is said above 
as to Ord. XVI. r. 9) be made a defendant on behalf of the class, with a 
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view to Belling the property free from the first debentures; and see 
Form 213. 

Where the company has only made default in payment of interest 
and the principal is not yet payable, it seems that the security cannot 
(apart from a special agreement making it immediately payable on 
such default) be enforced as regards the principal (Edwards v. Martin^ 
25 L. J. Ch. 284) if the company is still a going concern; but if it is 
not — i.e., if the company has resolved to wind up or been ordered to 
be wound up — this accelerates the debenture holders’ rights, and the 
security can be enforced both for principal and interest. Hodson v. 
The Tea Co., 14 Ch. D. 859; Wallace v. Universal Co., (1894) 2 Ch. 
547; Re Crompton & Co., Ltd., (1914) 1 Ch. 954. 

In the case of Wallace v. Universal Co., the company had issued 
debentures charging its undertaking by way of floating security, and 
providing for payment of the principal moneys on a specified day, and 
for the payment of interest in the meantime half-yearly; but there 
was no stipulation making the principal money immediately payable 
in the event of a winding-up. The company made default in payment 
of a half-year’s interest due to the plaintiff on Ist January, 1890, 
and on 2nd July, 1890, he issued the writ in the action on behalf of 
himself, &c., to enforce the debentures, and on 19th July, 1890, an 
order was made for the winding-up of the company. The action 
came on before Kekewich, J., on motion for judgment in default of 
defence, and the plaintiff asked for judgment declaring the charge 
and directing an inquiry what debentures had been issued by the 
defendant company, and which of them were still outstanding and 
unpaid and what persons were the holders of the same respectively, 
and an account of what was due for principal and interest to the 
plaintifl' and the other holders of the said debentures. Kekewich, J., 
was willing to make an order that the debentures were a charge, 
but, considering that the principal moneys were not made payable 
by reason of the winding-up, declined to direct any account of the 
principal moneys due in this respect, disregarding the decision of 
Hall, V.-C., in Hodson v. The Tea Co., 14 Ch. D. 859. On appeal, it 
wa.s held that the winding-up gave to the debenture holders the right 
to enforce their security both for principal moneys and interest. 
“ The undertaking,” said Lindley, L. J., “ on the security of which 
the money was borrowed has, in fact, come to an end by the winding-up 
and this circumstance entitles the debenture holders to realise their 
security at once.” See the report, (1894) 2 Ch. 663, and Form 286, infra. 

In the case of Re Crompton dk Co., Ltd. (supra), Warrington, J., came 
to a similar decision where the winding-up was for the purposes of 
reconstruction and the debentures contained a condition that the 
principal moneys should become immediately payable in the event of 
a winding-up otherwise than for the purposes of reconstruction. 



REMEDIES OF HOLDERS OF DEBENTURES, ETC. 


m 




A holder of debentures or debenture stock desiring to commence 
an action against the company to enforce his securities must, if the 
company is being wound up by or under the supervision of the Court, 
apply for and obtain liberty to commence the action; sect. 177 provides 
that, “ when a winding-up order has been made, no action or proceeding 
shall be proceeded with or commenced against the company except 
by leave of the Court and subject to such terras as the Court may 
impose,” and by sect. 260 this provision is made applicable where 
the. winding-up is under supervision. The policy of this section and oi 
the analogous sects. 172 and 171 of the Act is to protect the assets 
for equitable distribution among those entitled, and to jmevent the 
administration being embarrassed by a general scramble of creditors ; 
but the sections were never intended to interfere with the rights of 
secured creditors seeking to realise what is no longer the company's 
projierty l>ut the creditor’s property. Hence a mortgagee or mortgage 
debenture holder or holder of mortgage debenture stock will be given 
liberty as of course to enforce his .security by bringing an action. lie 
David Lloyd d Co., 6 Cb. D. 339; HumiUon’s Windsor Iron Works. 
12 Ch. D. 707; Wamcr, Ltd., (1891) 1 Ch. 305. 

If the action has been already brought, i.e., before the commencement 
of the winding-up (compulsorily or under supervision), liberty to 
proceed with the action must in like manner be obtained. See Form 178, 
infra. 

In Re David Lloyd dc Co. (1877), 6 Ch. D. 339, above referred to, 
the plaintiff, a mortgagee of the company, had commenced an action 
to enforce his security, and subsequently a supervision ordcu was 
made. The plaintiff then gave notice of motion, in the winding-up 
and in the action, for an order that he might be at liberty to proceed 
with the action notwithstanding the supervision order. Malins, V’.-C., 
refused to make the order, but on appeal liberty to jjroceed with the 
action was given. 

James, L. J., said: “ The mortgagee says, ‘ There is some property 
upon which I have a certain specific charge, and 1 want to realize 
that charge. I have nothing to do with the distribution of your 
property among your creditors: this is my property,’ Why a mort- 
gagee should be prevented from doing that, 1 cannot understand. 
Power was given to the Court to interfere with actions by restraining 
them or not allowing them to proceed, but this power was given 
because it was understood that the Court would exercise it with a 
due regard to the rights of third persons — persons who were not 
members of the company, and who had not to come in and claim to 
share in the distribution of the company’s assets among the creditors, 
and who were not, therefore, quasi parties to the winding-up 
proceedings. The Court would have due regard to the rights of 


Actions after 
winding-up 
or auperrision 
order 
ohtainc 1 


AutioD 
pending at 
commenoo- 
inont of 
winding-up 



m 


DEBENTURES AND DEBENTURE STOCK, [ChAP. XLV. 


independent persons. A mortgagee is, to my mind, such an 
independent person, and his rights ought not to be interfered with 
because his mortgagors have chosen to become insolvent and to have' a 
winding-up ” (pp. 344, 345). 

Debenture A debenture issued after the commencement of the winding-up is 
the Court otherwise orders. Sect. 173. But where a 
debenture was issued after the presentation of the petition for 
liroviding funds to pay wages, the Court made an order validating 
the debenture. Park, Ward Co., (1926) 1 Ch. 828. 

Sketch of Proceedings in a Debenture Action. 

Sketch ol The tirst step in an action to enforce mortgage debentures, whether 

fnTdebmturc exclusively by a charge in the debentures, or by a trust deed, 

action. or by both, is to is.sue the writ of summons. See Forms 182 and 189. 

When issued, the writ is to be served on the defendants. See 
Ord. IX. rr. 2, 8; Companies Act, 1929, s. 370; and White v. Land 
and Water Co., W. N. (1883) 174; but cases sometimes arise in which 
it is necessary, Iiefore appearance ejitered, to apjdy ex parte to the Court 
for liberty to serve notice of motion for a receiver, or receiver and 
manager, with the writ. See p. 502 ; and Jarvis v. Hemmings, 50 Sol. J. 
271; and occasionally, but rarely, it is necessary before service of the 
writ to ap]jly for and obtain the appointment of an interim receiver. 
This can under special circumstances be done on motion ex parte upon 
an undertaking as to damages. Taylor v. Eckersley, 2 Ch. D. 302; 
lie H.’s Estate, 1 Ch, D. 270. 

After the issue of the writ the first step usually is to apply for a 
receiver, and where there is a going business comprised in the security 
foj‘ a receiver and manager also. 

The application is made by motion on notice to the defendants, 
and should be supported by the requisite affidavit evidence showing 
tfio necessity for the appointment. Leave is frequently given, on 
ex parte motion, to serve the notice of motion with the writ, and to give 
short (i.t., less than two clear days) notice of motion. See Form 170, 
injra, p. 523. 

Receiver. The receiver is often appointed by the Court, with liberty to act 

at once, on an undertaking by the plaintiff to be answerable for his 
receipts until security is given, and by the order he is directed to give 
security within a fixed time or forthwith. The amount of such 
security, the recognizances, and .securities are settled in chanbers, and 
ponding the completion of his security the receiver is, if the order is 
in proper form, entitled forthwith to take possession of the assets 
over which he is appointed; and in any difficulty arises as to possession 
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the plaintiff* will make any applications to the Court which may be 
rendered necessary for orders for delivery, injunctions, or committals. 

As to the form of order when the mortgagor is in occupation see 
Husey v. London Electric Supply Corpn., (1902) 1 Ch. 411. If the 
company is in possession and the plaintiff wishes to issue a writ of 
possession, the order should direct the company to deliver up posse.ssi()n 
and should contain the words, “ if you . . . neglect to obey this order, 

&c.,” set out in Ord. XLI. r. 5. Savage v. Bentley, W. N. (1904) 89. 

But a writ of poasession is not usually necessary, .since an order to give 
possession to a recei\’er may be made on an interlocutory application. 
hid, Coope & Co. v. Mee, W. N. (1895) 8; Charrington v. Camp, (1902) 

1 Ch. 386. 

What takes place next depends to some extent on wliethor the 
defendants have appeared, and, if they have, on the order made on 
the return of the summons for directions under Urd. XXX. [See 
Chap. LI.] If no appearance has been entered, even if plaintiff has 
stated in his writ that he wants a trial without pleadings, the Kl.atemonf 
of claim will be prepared and filed against the company. 

If the company appears, the master or registrar may direct the 
usual inquiries and accounts to be made and taken, or may direct it 
statement of claim to be delivered. See Chap. LI., infra. 

The directions u.sually given on the .summons for the directions under 
Ord. XXX. are tliat pleadings be delivered. If the defendant company 
will appear at the hearing and consent to the u.sual accounts and 
inquiries the action can be set down on motion for judgment without 
|ileadings to be heard as a short cause on minutes. Be. Pringle d 
Co. (1903) 89 L. T. 743; Gutta Percha Corpn., W. N. (1899) 251; but 
otherwise a statement of claim should be delivered. Rc Dupont, 

W. N. (1906) 14; Re Kitson d Co., W. N. (1910) 154. 

Copies of affidavits in support should be left with the papers for 
the judge. Church Stretton Mineral Waters Co., 52 W. R, 375. 

A defence is rarely put in, and the action in ordinary course Defence- 
(where inquiries and accounts have not been direeted as above) 
comes on for hearing on motion for judgment against the company 
in default of defence, or on admissions in the pleading.s, or by con.sent, 
and is entered as a short cause. See p]>. 614 et seq. 

Upon the motion for judgment the Court usually makes an order Judgment 
directing accounts and inquiries a.s to the amount due oii the 
debentures, as to other incumbrances and as to the property charged, and 
gives liberty to apply in chambers as to sale. It was for many j'ears 
usual in such cases to make a declaration that the debentiire.s constitute 


• It must be home in mind that the plaintiff, not the receiver, i-' the proper 
person to take any steps in the action. Sec infra, p. 5US. 
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a charge as a preliminary to the accounts and inquiries, but the Court 
will not now as a rule make such a declaration, since such a declaration 
might prejudice the rights or priorities of the incumbrancers, and the 
Court will not make a declaration unless satisfied by the proper evidence 
that the declaration is correct. See p. 617. 

Companies or liquidators should not therefore consent to a judgment 
declaring a charge on motion, except in cases where it is absolutely 
clear that an indefeasible charge has been created. Re Gregory, Love 
ffe Co., (1916) 1 Ch. p. 209. 

Where the action is defended, and has been fought out in the 
ordinary way, there is no objection to making a declaration, even of 
M. first charge. The minutes of judgment now usually direct inquiries 
as to other incumbrances and, if other incumbrances are known to 
exist, as to their priorities. If the defendant company is being wound 
up, the practice is to require the official receiver or liquidator to appear 
and consent to the judgment: to admit, that is, that he sees no ground 
for impeaching the debentures. 

The judgment having been obtained and duly entered, the next 
step is to take out a summons in chambers to proceed with the 
accounts and inquiries. Infra, Form 312. Upon this summons, and 
.idjournmonts thereof, directions will be given a.s to the pcrson.s who 
are to answer the inquirie,s and accounts, and generally the course to 
he pursued in working out the accounts and inquiries, and as to the 
advertisements, if any, to be published for claimants. 

The advertisements, if any, for this purpo.se are settled in chambers, 
and in due course published. See Cbap. LXV., infra. 

Disputed claims are adjudicated on by the master or registrar, any 
question being adjourned, at the wish of any of the parties, to the 
judge, and the master or registrar then makes first the draft of and 
then his certificate in an.swer to the accounts and inquiries directed. 
See Forms 327 and 329. 

As it generally takes some considerable time for the master to 
make his certificate, a number of subordinate matters require to be 
dealt with before it is ready, more especially in relation to the 
getting in, sale, and realization of the assets. Among other matters, 
application has commonly to be made to the Court for liberty for the 
receiver to sue debtors; for liberty to borrow money with which to 
pay off the prior liens of preferential creditors, or with which to 
carry on the business; for liberty to compromise with debtors; for 
liberty to sell the property; for liberty to employ auctioneers, valuers, 
and other experts; for the sanction of provisional contracts; for the 
payment of interim dividends to the debenture or debenture stock 
holders ; and for a variety of other matters. These, or such of them 
as may have been found necessary, having been disposed of, the assets 
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realised, and the master’s or registrar’s certificate obtained, the action 
can be brought on for further consideration (Chap. LXXXVII.), and 
an order will then be made for taxation and payment of costs, and 
for a distribution by way of dividend amongst the holders of the 
debentures or debenture stock. Indeed, if all the assets have been 
realized and the matter is clear, the order, on further consideration, 
may be for immediate distribution of the fund and for the discharge 
of the receiver; but it not uncommonly happens that the order on 
further consideration doe.s not conclude mattens, and in such cases 
the further consideration is again adjourned with a view to realizing 
still outstanding assets or settling some remaining questions in dispute. 

The matter is, upon an adjourned further consideration, finally wound 
up and completed, and the receiver is discharged. 

There are, of cour.se, many subsidiary matters which have to be 
d(>a]t with — incidentally — in the course of the action. For example: 
be.ddes giving security on his appointment (Chap. LVIII.), the 
receiver ha.s to bring hi.s accounts into chambers and get them 
passed. Chap. LXXVI. 

Foreclosure is a remedy available in the caw; of mortgage debentures PoteolosuTc. 
not .secured liy tru.st deed where the .security j)rove,s deficient. tSadkr 
V. Worley, (1894) 2 Ch. 170; see Form 5t)3, infra. But an order 
I'ur foreclosure cannot be made in the absence of or against the wish 
oi any one debenture holder {Luke v. So^Uli Kensington Hotel Co., 

11 Ch. D. 127; Re Contimntal Oxygen Co., (1897) 1 Ch. 511), 
nor can it apparently be made in chambers. Halifax, ckc. Co. 

V. Raddiff, Ltd., W. N. (1895) 63. In the case of debentures and 
debenture stock secured by trust deed, the remedy of foreclosure 
is not generally available. Schweitzer v. Mayhew, 31 Beav. 37; 

Locking v. Parker, 8 Ch. 30, at p. 39; In re Alison, 11 Ch. D. 284. 

The remedy in such a case is sale, not foreclosure. 

As to the right of a plaintiff debenture holder, a.s dominus litis, to Disooutinu- 
discontinue the action after judgment, see infra, p. 532. 


Receivers and Managers. 

When the Court appoints a receiver of property it, in effect, takes object of 
the custody of the property into its own hand.s — for the receiver is an appointment, 
officer of the Court — and thus assumes the protection .and safe-keeping 
thereof for the benefit of the parties intere.sted in it. The receiver 
being an officer of the Court, and interference with him, whether by 
a party to the action or by a stranger, is an a contempt of Court, and 
punishable accordingly. 

A receiver and manager stands in the same jio.sition; for, by 
the appointment, the Court in effect not only takes possession, but 
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also takes tke management of the company’s business into its own 
hands. 

The jurisdiction of the Court to appoint a receiver in an action to 
enforce the securities for debentures or debenture stork is inherited 
from the Court of Chancery (Perry v. Oriental Hotels Co. (1870), 
5 Ch. 420; Hopkins v. Worcester, &e. Canal, fi Eq. 437; Wildy x. 
Mid-Hants Ry. Co., 16 W. E. 409), and is supplemented and extended 
by sect. 25 (8) of the Judicature Act, 1873 (now replaced by sect. 45 
of the Judicature Act, 1925), whicii provides that a receiver may be 
appointed by an interlocutory order of the Court in all cases in which 
it shall appear to the Court to be just or convenient, and the order 
may be made either conditionally or upon such terms and conditions 
as the Court may think just. As to the Court’s discretion, see John 
V. John, (1898) 2 Ch. 573. 

As a general rule, the cases in which the Court appoints a receiver, 
or receiver and manager, arc cases where the company is in default 
as regards principal or interest; but these by no means exhaust the 
jurisdiction, and an appointment may be made — 

(a) Where the security is in jeopardy. McMahon v. North Kent 

Co., (1891) 2 Ch. 148; Edwards v. Standard Rolling Stock 
Syndicate, (1893) 1 Ch. 574 (in which case judgments had been 
obtained and execution threatened). And see Victoria 
Steamboats Co., (1897) 1 Ch. 158, and London Pressed Hinge 
Co., (1905) 1 Ch. 576, in which a receiver and manager was 
appointed. 

(b) Where the company threatens to dispose of its whole undertaking 

in violation of the rights of the debenture or debenture 
stock holders. Hubbuck v. Helms, 56 L. T. 232. The case 
i.s different where a company is only selling one of several 
businesses which it carries on. Foster v. Borax Co., (1899) 
2 Ch. 130; (1901) 1 CL 326. 

(c) Where a winding-up of the company takes place or is imnunent. 

Victoria Steamboats Co., (1897) 1 Ch. 158; Hodson v. The 
Tea Co., 14 Ch. D. 859; Wallace v. Universal Co., (1894) 
2 Ch. 547; Re Crompton dc Co., lAd., (1914) 1 Ch. 954. 

(d) At the instance of the company or a director, where disputes 

between the directors have led to a dereliction of the 
manacement of the company’s affairs. Stanfield v. Gibbon, 
W. N. (1925) 11. 

The more recent cases show that the Court is inclined rather to 
extend than to limit or restrict the “ jeopardy rule,” and it is proper 
that it should, for debenture holders have a right to determine the 
licence which they give the company to trade with their property 
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when they see such property imperilled, and the only way in which 
they can determine the licence and protect themselves is by obtaining 
a receiver. See Re Till Cove Copper Co., (1913) 2 Ch. 588, where 
the company proposed to distribute among its members a reserve 
fund wliich wa.s its only remaining asset; and Higginson v. German 
Athenwum, 32 T. L. R. 277, where the company was in a state of 
suspended animation; and Re Braunstein & Marjolaine, Ltd., W. N. 
(1914) 335; 58 Sol. J. 755 where part of the business had been closed 
down and the employees dismissed. 

The mere fact, however, that the assets would, if realized, be 
insufficient to pay the debenture holders in full has been held not to 
be a ground for the appointment of a receiver. New York Taxi Cab 
Co., (1913) 1 Ch. 1; and see Lawrence v. W. Somergel Rg., (1918) 
2 Ch. 250, where the only asset was rent payable under an agreement 
for a fixed term for a railway wliich had been abandoned, and the 
company was pajdng the balance of rents, after payment of debenture 
interest, to the shareholders as dividend, and an injunction was 
refused. The principle of this case was applied to a company to 
which the Companies (dauses Consolidation Act, 1845, applied. Cross 
V. Imperial Continental Gas Assocn., (1923) 2 Ch. 553. 

For a ca,se where the receivership was limited to property specifically 
charged, see Grigson v. Geo. Taplin <Sc Go., 112 L. T. 985. 

Where the company is registered in this country, it i.s no objection to 
the appointment of a receiver that the, property is abroad. Cranstown 
V, Johnston, 3 Ves. 170; Coole v. Jecks, 13 Eq. 597, and stiptra, p. 58. 
Such an appointment is no infringement of the jurisdiction of the foreign 
Court. The order does not per se put the receiver in jio.ssession, and 
until what is necessary thereto has been done, in accordance with 
foreign law, a person (Briton or foreigner), not a party to the suit, is not 
guilty of contempt in proceeding abroad in the foreign Courts against 
the property. Maudslay v. Maudslay, Sons and Field, (1900) 1 Ch, 602. 
Furthermore, when part of the mortgaged premises is here, the Court 
here has jurisdiction to appoint a receiver, although the company may 
be out of the jurisdiction. The Court has, in many cases, appointed 
receivers, or receivers and managers, of property abroad. See 
Forms 240, 280, 290; Re Aravco Co., 79 L. T. 336. But 
the Court will not appoint a receiver of property abroad when it is 
shown that such appointment cannot usefully be made. Mercantile 
Investment Co. v. River Plate Co., (1892) 2 Ch. 303. 

The fact that creditors have levied or are threatening to levy 
execution against the company is a reasonable ground for appointing 
a receiver and is recognised as such by the Court; see McMahon v. 
North KerP, Co., (1891) 2 Ch. 148; Edwards v. Standard Rolling Stock 
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Syndkaie, (1893) 1 Ch. 574; for an execution creditor can stand in no 
better position than the company, and takes subject to all prior equities 
affecting the property, so that if the property is mortgaged or charged 
to debenture holders or others, and they intervene by the appointment 
of a receiver, the sheriff — at all events, before he has sold and handed 
over the proceeds — must withdraw ; for the incumbrancers have 
the better equity. Davey v. Williamson, (1898) 2 Q. B. 194, and 
London Pressed Hinge Co., (1905) 1 Ch. 576 (ca.ses of floating charge): 
Standard Manufacturing Co., (1891) 1 Ch. 627; Opera, Ltd., (1891) 
3 Ch. 260; Taunton v. Sheriff of Warwickshire, (1895) 2 Ch. 319; 
Robson V. Smith, (1895) 2 Ch. 118. And this is the case, although 
before execution put in there is only an agreement to issue debentures. 
Simultaneous Colour Printing Syndicate v. Fowerakcr, (1901) 1 Q. B. 
771. But a creditor who attaches a debt of the company under a 
garnishee order before intervention by the debenture holders getting 
a receiver is entitled to keep the debt. Evans v. Rival Granite Quarries, 
(1910) 2 K. B. 979. See also Heaton v. Cutting Bros., Ltd., (1925) 
1 K. B. 655. 

As to giving notice to the registrar ol' the appointment of a 
receiver or manager, see supra, p. 480. 

The appointment of a receiver, as distinguished from a receiver and 
manager, does not import any power to carry on the business of the 
company. The duty of a receiver is merely to take possession and 
protect the j)roperty over which he is appointed. Manchester and 
Milford Ry. Co., 14 Ch. D. 645. But, if there is a going business 
comprised in the security, the Court has jurisdiction (except as 
regards statutory undertakings below mentioned) to appoint a 
receiver and manager, that is, a receiver with power to manage and 
carry on the business. Peek v. Trinsmaran Co., 2 Ch. D. 115. During 
the last fifty years many hundreds of such orders have been made; 
and during the sittings of the High Court scarcely a week passes 
without the exercise of this jurisdiction in several cases. Debenture 
and debenture stock holders, in this respect, stand in the same 
position as other mortgagees, .and mortgagees, when their security 
comprises expressly or impliedly a business, are entitled to the 
appointment of a receiver and manager. Whitley v. Ckallis, (1892) 
1 Ch. 64; County of Gkumler Bank v. Rudry, &c. Co., (1895) 1 Ch. 
629. Where the Court exercises the power to appoint a receiver 
it almost always appoints the same person to be receiver and manager, 
but occasionally it will appoint one person to be receiver and another 
to be manager, or two persons to be receivers and one of them to be 
manager. Collins v. Barker, (1893) 1 Ch. 578. 

The appointment of a receiver, or of a receiver and manager 
(when necessary), is not a mere matter of discretion, for the plaintiff 
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is in a proper case entitled to the appointment ex debiio justitim. 
Thns, when Bacon, V.-C., refused to appoint, on the ground that the 
liquidator would sufSciently protect the debenture holders’ interests, 
the Court of Appeal reversed that decision, holding that the debenture 
holders wore entitled to special protection {Willmtt v. London 
/Celluloid Co., 52 L. T. 642); and where a receiver had been 
appointed at the instance of debenture holders, and after the 
appointment of the official receiver to be liquidator of the company, 
the judge had simply discharged the receiver, the Court of Appeal 
reversed the order, holding that the debenture holders were entitled 
to h.ave a receiver. Strong v. Carlyh Press, (1893) 1 Ch, 268. And 
see British Linen Co. v. South American and Mexican Co., (1894) 1 Ch. 
]08, infra, p. 501. 

Default in payment of interest gives a right to a receiver, even 
though the debenture provides that the principal .shall not bec.orae 
payable until such interest i.s in arrear for a period not yet expired, 
at any rate if the company cannot say when the interest will be 
paid, Bissell v. Bradford Tramways Co., W. N. (1891) 51. “If 
he hokls valid debentures and hi.s intere.st is in arrear, he is entitled 
to a receiver.’’ Per Bindley, L, J., Strong v. Carlyle Press, supra. 

In the case of a .statutory undertaking, con.stituted by Act of 
.Parliament, or by provi.sional order confirmed by Act of Parliament, 
and not ii,s.sjgnable, the Court can appoint a receiver {Gardner v. London, 
Chtlham & Dover By. Co., 2 Ch. 201), but cannot, even by consent, 
aj)i)oint him manager. Bhker v. Herts A Essex Waterworks Co., 
41 Ch. D. 399; Marshall v. South Staffordshire Trams, (1805) 2 Ch. 
36; Peyge v. Neath Tramways Co., (1895) 2 Ch. 508; Ticehurst, &o. 
Co. (1910), 128 L. T. J. 516. These deci.sions were grounded on 
that in Gardiner v. L. 0. d D. Ry. Co., 2 Ch. 201. Lord Cairns’ 
olijection to the appointment of a manager in that ease was that 
Jt was a statutory undertaking, and that there wa.s no power to sell 
the undertaking or to delegate the management. His Lordship 
said: “When the Court appoints a manager of a busine.ss or 
undertaking it in effect assume.s the management into its own hand.s; 
for the manager is the servant or officer of the Court, and ujain any 
question arising as to the character or details of the management it 
i.s the Court that must direct and decide. The' circumstance that 
in this particular case the persons appointed were previously the 
managers employed by the, company is immaterial. When apjiointed 
by the Court they are responsible to the Court, and no order, s of the 
company or of the directors can interfere with this re.spon.sibility. 
Now, I apprehend that nothing is better .settled that that this 
Court, does not assume the management of a busine.ss or undertaking 
except with a view to the winding-up and sale of the business or 
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wnd^taking. The management is an interim management ; its necessity 
and its justification spring out of the jurisdiction to liquidate and to 
sell; the business or undertaking is managed and continued in 
order that it may be sold as a going concern, and with the sale 
the management ends.” Obviously this reasoning does not apply 
where the Court has jurisdiction to sell the undertaking. Crystal 
Palace Go.\ Fox v. The ComjMny, 104 L. T. 898; affirmed svh nom. 
Saunders v. Bemn, 107 L. T. 70. 'Wffien the business has ceased to be 
carried on and the undertaking is sold, the debenture holders have a 
charge on the proceeds of sale. Re Glyn Valley Tramway, (1937), 
1 Ch. 466. A receiver and manager of a railway can be appointed on 
the application of a judgment creditor. Bailway Companies Act, 
1867, 8. 4. 

In Lespinasse v. Ball, 2 Jac. A W. 436, it was laid down by the 
Court that the fittest person should be appointed, without regard to 
his proposer, for a receiver is appointed for the benefit of all parties 
{Davis V. Duie of Marllmough, 2 Swan. 118), but in practice the 
Court generally appoints the j)laintiff’R nominee, if he is a fit and 
proper person. Nevertheless, another person proposed is occasionally 
preferred, where his qualifications are conspicuously greater than 
those of the plaintiff’s nominee. The plaintiff’s solicitor is not a 
proper person to be appointed. Re Llcyd, 12 Ch. D. 447. 

Any party to the action may propose a person for appointment. 
Au.-Gen. v. Day, 2 Mad. 246. 

In an urgent case the plaintiff himself may be appointed (Taylor 
v. Eckersley, 2 Ch. D. 302); but in most cases some chartered 
accountant, or other expert-, is appointed. Sometimes, however, the 
chairman or secretary has been appointed. See Gardner v. L. C. d: 
D. Ry. Co., 2 Ch. 201, where the chairman of the board was- 
appointed. 

A receiver may be appointed upon an interlocutory application, 
although there is a question whether it may not be necessary to bring 
in other parties. Fripp v. Chard Ry. Co., 11 Ha. 264. 

The Court can appoint one person or several persons, and when 
several are appointed it can appoint them all to be receivers and 
managers, or may appoint all, or both, to be receivers, and one to 
be manager. 

Only individuals can be appointed and not a company or corporation. 
See sect. 306. 

When the Court- is asked to appoint a receiver, and at the time of 
the application there is an officer of the Court in possession as 
liquidator, the usual practice has been to appoint the liquidator to be 
receiver, so as to avoid expense and waste. Perry v. Oriental Hotels 
Co., 5 Ch. 420; Tottenham v. Swansea Zinc Ore Co., 32 W. R. 716; 



REMEDIES OF HOLDERS OF DEBENTURES, ETC, 


601 


Strong v. Carlyle Press, (1893) 1 Ch. 268; but there may be objections 
to this on behalf of the unsecured creditors. Re Karamlli & Barnett, 

Ltd., (1917) 1 Ch. 203. 

The question whether the same person shall be both liquidator 
and receiver is a matter for the discretion of the judge, and the Court 
of Appeal will not, except in special circumstances, interfere with that 
discretion. 

"As a general rule, when a company is being wound up and 
application is made by the plaintiffs in a debenture holder’s action for 
the appointment of a receiver, the Court will appoint the liquidator 
receiver unless there be some special circumstances rendering it 
unde.sirable that he should be appointed, e.g., if he has assumed a 
position of hostility to the debenture holders; and if the judge of 
first instance has come to the conclusion that there are such 
circumstances, the Court of Appeal will not overrule the exercise of 
his discretion.” Per Cotton and Fry, L.JJ., Giles v, Nuthdl, In 
re House Improvement Sup])hj Associalion, W. N. (1885) 51. 

Where there is much unpaid capital to collect, the Court may be Uncalled 
di.spo.scd to appoint a liquidator receiver {Bartlett v. Northumberland 
Avenue Hotel, 53 L. T, 611), as his is the hand to make a call; but 
where the unpaid capital is of small amount, the Court will not force 
the liquidator on the debenture holders {Re Joshua Stubbs & Co., 

(1891) 1 Ch. 475); and the Court is not dispo.sed to appoint as 
receiver a liquidator who desires to impeach the validity of the 
debentures. 

Occasionally the appointment is split, as in British Linen Co. v. Sjilit appoint 
South American and Mexican Co., (1894) 1 Ch. 108. There, 
application was made to discharge the receiver in the action and receiver and 
appoint the official receiver who was provisional liquidator in the 
winding-up of the company, and Vaughan Williams, J., made the 
order; but the Court of Appeal, being satisfied that a couHiderable part 
of the assets consisted of securities which were of such a nature that 
negotiations, bargainings, and compromises would be necessary for 
the purposes of realization, discharged the order in respect of such 
assets and confirmed the appointment of the official receiver as to the 
other assets, consisting principally of 300,0001. of uncalled capital. 

In the Court below, Vaughan Williams, J., said: “It 8ecm.s to 
me, that whenever there is a business to be carried on, whenever 
there are commercial transactions to be entered into, wherever there 
is buying and selling, wherever there is borrowing of money necessary 
in order to put the property to be administered in such a condition 
that it can be taken into the market; in all these cases, and many 
other similar cases, the official receiver cannot, in the nature of 
things, perform these duties nearly so well as a commercial liquidator 
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can do; and if I thought that there was something in the nature of 
tjte securities to be realised and the moneys to be collected which 
required negotiations, and bargainings, and compromises, I should 
think that that was a function much better performed by an 
accountant than by an officer of the Court, even though assisted by 
a great department like the Board of Trade.” 

The Court of Appeal, whilst assenting to the principle thus laid 
down, dift'ered from the learned judge as to tlie facts. 

It mnst be borne in mind that, by sect. 307 of the Act, it is provided, 
that “ w’here. an application i.s made to the Court to appoint a recei\er 
on behalf ol the debenture holders or other creditors of a company . . . 
the official receiver may be so upjmnted. ’ it is, however, but rarely 
that this power is exereiseil. 

If the winding-up is voluntary, the liquidator, not being an officer 
of the Court, has no locus standi to displace the receiver appointed 
in a debenture holder's action. Boyle v. Betlws Llantu'it Co., 2 
Ch. D. 726. And the liquidator has no title to displace a receiver 
appointed by the del)entur(‘ holders or their trustees. In such case, 
unless the security is impeached, the Court will not attempt to interfere 
with that sccui'ity, or to force the liquidator on parties who prefer 
to employ a stranger; and further, even if the as, sets are in tlie 
hands of a liquidator a[){)ointed by the Court, the Court will, on 
proper apijlicatiou, order him to give up possession to the receiver. 
Henry Found, Bon <!• Hutchins, 42 Cli. I). 402; lie Joshua Stubbs, 
(1891) 1 ('ll. 475. See further, p. 472, supra. But the power in the 
security is a fiduciary one, and if not exercised bona fide the Court will 
displace such receiver, and appoint a proper person in his place. 
Maskelync British Typetcriter, Ltd., (1898) 1 (,'h. 133, supra, p. 472. 

In most cases the plaintill' in the action applies fur the appointment 
by motion immediately after the commencement of the action. 
Sometimes liberty to serve short notice of motion with the writ is 
obtained under Ord. Lll. r. 5. In the absence of such liberty there 
must be at least two clear days between the service of the notice of 
motion and the day named in the notice for hearing the motion. 
Ord. LII. r. 5. See p. 515, infra. 

When, by special leave, the motion is given on shorter notice, the 
notice of motion should mention this fact. Dawson v. Beeson, 22 
Ch. D. 504. And the fact that leave has been obtained to serve the 
notice of motion with the writ should also be mentioned in the notice. 

As regards the defendant company, if the company has appeared 
by a solicitor, the notice should be served on him, otherwise the 
notice should be served in accordance with sect. 370, infra, p. 540. 

As regards any other defendants, e.g., the trustees, the notice should 
be served on the solicitors of the defendants appearing by solicitors 
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or on the party himself if he appears in person, in manner provided 
by Ord. LXVII. But where the party to be served has not 
entered an appearance or has omitted to give a proper address for 
service, the notice of motion may be served by filing it under 
Ord. LXVII. r. 4. Dymond v. Croft, 3 Ch. D. 612. 

If the defendant does not appear, the order on the motion may be 
granted on production of an affidavit of service. Freeman v. Cox, 

8 Ch. D. 148. See Forms 193, 194, and Jarvis v. Hemmings, 56 
Sol. J. 271. 

The Court has jurisdiction to appoint a receiver upon an ex parte m parte 
application (Ord. LII. r. 3), and where the security is in peril or the appheation. 
circumstances are very special, the Court will exercise this jurisdiction, 
but, as a general rule, the Court i.s reluctant to appoint a receiver 
on an ex parte application: Connolly Bros., lid., Wood v. Company, 

(1911) 1 Ch. 731 (C. A.); and if it makes such an appointment it 
usually makes it only until next motion day, with liberty to servo 
short notice of motion in the meantime. 

Evidence on a motion may be by affidavit (Ord. XXXVIII. r. I), Evidence, 
which must (except by leave of the Court) be filed before the motion 
is moved (R. 19). See Form 230, p. 584, post, and Ord. XXXVIII. 
r. 1 9 (as to ex parte applications). 

The evidence must establish a juoper case for the a]>pointment, 
c.g., default by the company in payment of principal or interest, or 
that the security is in danger. 

Where the application is not ea: parte the defendants may, of course, Answering 
answer the evidence by affidavits, and the Court may order the “ftidavits. 
motion to stand over in order to give time to answer cither 
unconditionally or upon an undertaking by the defendants. 

In many cases an application for a receiver, or receiver and 
manager, is not opposed, it being felt by all parties concerned that the 
appointment is necessary or expedient. 

Occasionally, where there is a trust deed, the trustees oppose, (jn 
the ground that they desire to exercise their powers under the deed, 
and that no sufficient case has been made out for interfering with 
them; but such opposition is rarely successful where a fair case for 
appointment is made. 

Where a receiver and manager is appointed it is the usual practiee Limit of time 
now to direct that be is not to act as manager for more than say, three 
months without the leave of the Court. See Forms 232, 233. manager. 
Chitty, J., first established this practice many years ago, and it has 
been generally adopted. Where it is de.sired to extend the time, 
application is made for an order accordingly (see Form 340), and 
thus the Court keeps control over and prevents needless delay in 
realization. 
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A manager who acts as such after the expiration of the time fixed 
does so at his own risk, and his expenses and remuneration as 
manager may be disallowed. Re Wood Green Laundry, (1918) 1 Ch. 
423. 

The duties of a receiver must depend on the circumstances of the 
order and the character of the property. The ordinary duty of the 
receiver is to take such steps as may be necessary to protect the 
property and preserve it for the parties interested. In the case of land 
let to tenants, he should not take possession of the lands, but give 
notice to the tenants and endeavour to procure them to attorn. In 
the case of lands and buildings not so let, he should take actual 
possession. In the case of chattels also, actual jiossession should 
be taken. 

In the case of cho.scs in action, e.y., book debt.s, bank deposits and 
balances, &c., he should give the requi,site notices and thus take 
constructive possession, and collect and get in any that he can. And 
a manager i.s bound to manage and carry on the business in a prudent 
and judicious manner, .subject to the terms of the order appointing 
him. Where any tenant refuses to attorn, application should be made 
to the Court for an order to attorn {Reid v. Middleton, 1 T. & B. 455); 
and where any party to the action refuses to give possession, an 
application for an injunction, or for an order to commit for contempt, 
can be made. See Form 259. 

All letters, invoices, &c., on which the n.ame of the company appears 
must show that a receiver has been appointed. See sect. 308 of 1929. 

For the purpo.se of performing his duties, the receiver may appoint 
bailiffs and agents. He should also, whenever any special steps 
appear desirable, inform the plaintiff, or the person who obtained his 
apjiointment, in order that he may apply to the Court for directions. 
See Forms 344 et seg. 

As a general rule, it is not for the receiver, but for the plaintiff or 
other party to the action who has the conduct of the proceedings, to 
apply to the Court for directions. The receiver’s duty to account as 
required by the order is obvious. 

Where the receiver is appointed “ upon his giving security,” he is 
not entitled to take possession until he has given security, and until 
then he is not to be deemed to be in possession as against third parties 
{Edwards v. Edwards, 2 Ch. D. 291); but where the order appoints 
the receiver out and out and orders him to give security, the 
appointment takes effect at once, and he is entitled to take possession 
before security given, and as against third parties is to be deemed to 
be in po.ssession as from the time the order is perfected. See Morrison 
v. Skerne Ironworks Co., 60 L. T. 588, in which case the appointment 
was held good as against execution creditors; and Ex parte Evans, 
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11 Ch. D. 691; 13 Ch. D. 252. And see Savage v. Bentley, W. N. 
(1904) 89; Ind, Coope & Co. v. Mee, W. N. (1895) 8, as to directing 
defendants to give possession. 

The usual practice is to order the security to be completed within 
a definite time (two or three weeks), and it is now the practice to 
provide by the order that if security is not given within the specified 
time (generally twenty-one days) the appointment will lapse and 
will not take effect. Rowley v. Desborovgh, W. N. (1916) 152; 
Re Sims and Woods, Ltd., \V. N. (1916) 223. An extension of the 
time for giving security may, however, in a proper case be obtained 
from the judge in chambers. 

When the plaintiff, in a debenture holder’s action, undertakes to 
he answerable for the receiver’s receipts pending his giving security, 
a direction has been given that the undertaking .shall be so framed 
as to extend to all liabilities which would be covered by the security 
when complete. Practice Note, W. N. (1900) 58. 

The appointment, when it becomes effective, imposes on the parties 
to the action the duty of giving up possession to the receiver although 
a pt'i'.son claiming by paramount title i.s not so bound. Evelyn v. 
Leims, 3 Hare, 472. 

In Re Roundwood Colliery Co., (1897) 1 Ch. 373 (C. A.), it was 
held that a landlord who had distrained after the making of a 
receivership order, but before it was drawn up, should not be 
disturbed. 

And in Aurauco Co., 79 L. T. 336, bankers were held entitled to a 
charge on remittances from abroad after the appointment of a 
receiver. 

A receiver appointed by the Court is its officer, and any interference 
with his possession, even by a person claiming under title paramount, 
is a contempt of Court. Ames v. Birkenhead Docks, 20 Beav. 332; 
Russell v. East Anglian Ry. Co., 3 Mac. & G. 104; Hawkins v. 
(iathercole, 1 Drew, 12; link v. Rundle, It) Beav. 318; Helmore v. 
■ Smith (2), 35 Ch. D. 449; Ex parte Cochrane, 20 Eq. 282; Searle v. 
Choat, 25 Ch. D. 723. Those who claim, by paramount title or otherwise, 
a right to interfere should apply to the Court for liberty. Richards 
V. Mayor of Kidderminster, (1896) 2 Ch. 212; Marriage, Reave & Co., 
(1896) 2 Ch. 663; Henry Pound, Son d Hutchins, 42 Ch. 1). 402; 
jReSlode, 18Ch. D. 653; Seton, 7th ed. pp. 743 — 745. And .see p. 472, 
supra. The receiver should not be made a party to such an application. 
General Share, &c. Co. v. Weiley Brick, <kc. Co., 20 Ch. 1). 260. The 
publication of a criticism of an application to the Court for the 
appointment of a receiver may be a contempt of Court if it is unfair 
and misleading and made without proper investigation of the facts. 
Re William Thomas Shipping Co., Ltd., (1930) 2 Ch. 368. 
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If; the writ in the debenture action claims payment, independent 
actions by debenture holders against the company after the appointment 
of a receiver will usually be stayed (see Htype v. Croydon and Norwood 
Tramways Co., 34 Ch. D. 730); but not where the writ does not claim 
payment. See Cleary v. Brazil Ry., W. N. (1915) 178. 

A receiver, if necessary, may be put in po.ssession by writ of 
possession (R. S. C. Ord. XLVIl. r. 1); sec pp. 492, 493, supra); and in 
some cases a writ of assistance can be obtained. Wyman v. Knight, 39 
Ch. D. 165; Re Taylor, W. N. (1913) 212. 

As appears above, the appointment of a receiver of assets comprised 
in a floating charge crystallizes the charge and in effect renders it 
specific. Supra, pp. 65, 73. 

A receiver appointed by the Court is not an agent of anybody, but, 
although an oflieer of the Court, is a princi])al. Gardner v. L. C. & 
D. Ry. Co., 2 Ch. 201; Bacup Corpri. v. Smith, 44 Ch. L). 395; De 
Grelle Co. v. Bull, 10 T. L. R. 198; Burt, d-c. v. Bull, (1895) 1 Q. B. 
276; Glasdir Copper Mims, Ltd., (1906) 1 Cli. 365. 

When a receiver and manager is api)oint('d l)y the Court he 
“ accepts the a])pointment on the terms that he will be personally 
responsible to the creditors of the business, whilst he will be 
indemnified out of the estate.” Per Rigby, L. J., D. Owen efi Co. 

V. Cronk, (1895) 1 Q. B. 265; Bwt v. Bull, (1895) 1 Q. B. 276; 
Rylatuls Ghss Co. (1904), 49 Sol J. 67; Glasdir Copper Mims, Ltd., 
supra ; British Power, etc. Co., (1907) 1 Ch. 528. (lompare. this with 
Gosling v. Gaskell, (1897) A. C. 575, where a receiver and manager 
was appointed by the trustees of a debenture trust deed; and as to 
indemnity, see Strapp v. Bull <Sc Co., (1895) 2 Ch. 1. Entering into 
contracts “ as receiver and manager ” will not absolve him from 
personal liability. Burt, d-c. v. Bull, supra. And see Levy v. Davis, 

W. N. (1900) 174 (application for indemnity after passing final, 
account). 

Where the liability of the receiver is expressly negatived by 
agreement, the creditor may be in a difficult position. He has been 
held not to be entitled to claim payment out of the assets by a 
summons in the debenture action. Re Hawkins {Ernest) d Co., ltd., 
31 T. L. R. 247. 

A receiver is not liable to the landlord for rent in respect of the 
company’s leasehold property. Hay v. Swedish, dc. Ry. Co., 8 
T. L. R. 775 (hire of wagons). Payment of rent by him on the 
company’s behalf does not make him tenant by estoppel. Justice v. 
James, 15 T. L. R. 181; Re J. W. Abbott d Co., W. N. (1913) 284; 
30 T. L. R. 13; and the landlord is not entitled to be paid rent, out 
of the proceeds of goods on lands in the hands of a receiver, which 
the debenture trustees hold by mortgage by sub-demise. Hand v. 
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Blow, (1901) 2 Ch. 721. If the rent is not paid, the lessor can as a rule 
obtain judgment for possession (see Re Westminster Motor Garage Co.. 
84- L. J. Ch. 753); but the receiver can sometimes arrange with the 
landlord to pay the current rent so as to retain possession. In such a 
case he has been held to be entitled to deduct income tax in respect ot 
arrears of rent. Re Hayman, Christy dt Lilly, Ltd., (1917) 1 Ch. 545, 

A specific charge in a trust deed applies to arrears of rent when 
the trustees take possession. Re Irtd, Coope (f: Co., Ltd., (1911) 
2 Ch. 223, 

Where a receiver, pursuant to an order of the Cburt, actually 
takes possession of mortgaged hereditaments, he may become liable 
for rates in respect thereof. Re Marriage, Neave & Co., (1896) 2 
Ch. 063; just, as a recei\’er ajjpointed by trustees for debenture holders 
may lie held liable. Richards v. Overseers of Kidderminster, (1896) 
2 Ch. 212, 

A receiver, who partlj- [lerforms a continuing contract of the 
conijianv to supply goods and then declines to proceed, cannot sue 
for [lurcliase money except subject to purchaser’s right to set oil 
claim for damages for breach of the contract. Forster v. Kixon's 
Navigation Co., 23 T. L. K. 138; Parsons v. Sovereign Banh of Canada, 
(1913) A. C. 160 (where the position of a receiver as to contracts entered 
into by the company is explained). 

A receiver and matiager camiot, wliile retaining the goodwill of 
the Company's business, disregard “forward” contracts of the 
company if they lia\c lieeomc unprofitable. Neu'digate Colliery Co., 
(1912) 1 Ch. 468; but a mere receiver is not concerned with such 
contracts. 

At the same time the Court will not sanction borrowing by a 
receiver and manager to complete a contract where no direct profit 
can result from completion. Thames Ironworks Co., 28 T. L. R. 
273. And where the breach of a contract would not prejudice the 
goodwill, the receiver and manager was authorized to disregard it. 
Re Great Cobar, Ltd., (1915) 1 Ch. 682. 

If the receiver does not apply within a reasonable time for the 
sanction of the Court to a conditional contract, the other party to the 
contract may rescind. Sandwell Park Colliery Go., (1929) 1 Ch. 277, 

As to receiver’s liability in respect of gas and electric light, see jj. 473, 
supra. 

Where a receiver appointed by the Court is an employer within 
the Workmen’s Compensation Act, 1925 (15 & 16 Geo. V . c. 84), he 
may, if he carries on business, be liable to compensate workmen as 
provided by the Act. Insurance against the liability should at once 
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be effected, and the premiums will be allowed in his accounts. As 
to the priority of claims for compensation in a winding-up, see 
sect. 264 of the Companies Act, 1929, and as to the liability of a 
receiver to pay similar claims out of assets in priority to other creditors, 
see sect. 78 of the last mentioned Act. 

The appointment of a receiver and manager of the undertaking 
operates as a discharge of the company’s servants. Reid v. Explosives 
Co., 19 Q. B. D. 264; Midland Counties Bank v. AUwood, (1905) 

1 Ch. 362. 

Questions constantly arise in a receivership upon which it is 
necessary or expedient to obtain the directions of the Court, e.g., as 
to sale of property; as to borrowing; as to legal proceedings; as 
to appointing attorneys and agents; as to giving up possession, 
&c., &c. See Forms 344 to 551, infra, by way of example. As a 
general rule the receiver is not the proper person to apply to the 
Court for such directions. It is for the plaintiff or other the party 
who has the conduct of the proceedings in the action to apply, and 
the receiver should accordingly communicate with the plaintiff or 
other party aforesaid and get him to apply. Parker v. Dunn, 8 
Bcav. 497; Windschuegl v. lri<th Polishes, Ltd., (1914) 1 I. E. 33. If 
he makes default the receiver may be justified in making aj)plic8tion. 

A receiver or receiver and manager may be appointed in proceedings 
commenced by originating summons. Re Francke, 57 L. J. Ch. 437; 
Gee V. Bell, 35 Ch. D. 160; Annual Practice, notes to Ord. LV. r. 5a. 

Where the receiver exceeds his powers or improperly interferes 
with the rights of third parties, the proper course is for them to 
apply in the action for the requisite direction to the receiver and 
not to bring a separate action against him. Searle v. Choat, 25 
Ch. D. 723. In that case a receiver had been appointed to receive 
the rents of land without prejudice to the rights of any prior incum- 
brancer. He gave notice to the tenants to pay their rents to him 
although he was aware that the plaintiff was a prior incumbrancer. 
It was held that this was interference with such incumbrance, but that 
the plaintiff should have applied in the pending action and not brought 
a fresh one. The Court has jurisdiction to issue an injunction 
restraining anyone from commencing an action against a receiver with 
regard to his conduct as such. Maidstone Palace of Vari^ies, (1909) 
2 Ch. 283. 

A person who has advanced money to the receiver cannot apply 
by summons to be repaid out of the assets. Re Hawkins (Ernest) & 
Co., Ltd., 31 T. L. E. 247. 

As to a receiver’s remuneration, see p. 780 et seq., infra. 
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Winding-up. 

As to a Winditig-up Petition. 

A secured debenture or debenture stockholder to whom the 
company is indebted in a sum presently due can demand payment 
of his debt, and if default be made, can present a petition and 
obtain an order — subject to what is said below — for the winding-up 
of the company, and this remedy he is entitled to pursue whether 
he be the registered holder of a debenture or the holder of a debenture 
to bearer. Olathe Silver Co., 27 Ch. D. 278; Uruguay Central Ry. 
Co. (1879), 11 Ch. D. 372. And the mere fact that qud debenture 
holder he has obtained a receiver does not preclude him from 
applying, in his capacity of an ordinary creditor, for a winding-up 
order (Borough of Portsmouth Tramways, (1892) 2 Ch. 362, mfra, 
p. 510), or in any way prejudice his security (Moor v. Anglo-Italiiin 
Barth, 10 Ch. D. 681). On such a petition he is entitled, as against 
the company, to a winding-up order ex detriio justitiw, but he is not 
so entitled as between himself and other creditors, at any rate if of 
the same class. Western of Canada Go., 17 Eq. 1; St. Thomas' Bock 
Co., 2 Ch. D. 116; West Hartlepool Ironworks Co., 10 Ch. 618; 
Chapel House Colliery Co., 24- Ch. D. 259; Crigglestone Coal Co., (1906) 
2 Ch. 327, 333; and see Bishop & Sons, (1900) 2 Ch. 254. 

In Western of Canada, &c. Co., 17 Bq. 1, the company had issued 
200,0001. of debentures carrying interest at 12 per cent. The interest 
having fallen into arrear, an action was brought by a debenture 
holder for realization, and a receiver was appointed. Afterward.s 
one of the debenture holders served the company with a demand 
under sect. 80 of the Companies Act, 1862, for payment of the 
interest due to him, and default having been made by the company, 
he presented a petition for winding it up. The debts of the company, 
other than the indebtedness on the debentures, amounted to only a 
very small sum, but a large majority of the debenture holders were 
opposed to a winding-up order and desired that the petition should 
stand over. The petition was therefore ordered to stand over until 
the ensuing Michaelmas Term (about three months). Subsequent!)’ 
in November, the petition came on again before Jessel, M. R., and 
no further evidence having been filed and nothing having been done 
in the way of payment, a winding-up order was made. 

The argument in favour of the wishes of the majority of the 
creditors prevailing in such a case against a petitioner of their 
own class, is stronger where the creditors are secured debenture 
holders, because the assets really belong to them and they have a 
right to say how they shall be dealt with. 

But see Crigglestone Coal Co., infra, p. 511. 
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In Chapel House Colliery Co., 24 Ch. D. 259, the company had 
issned debentures for 40 0001. ; the interest thereon had fallen into 
arrear but the principal had not become payable. A petition for 
winding-up was presented by a debenture holder for 1001. and a 
large majority of the debenture holders opposing it, the petition was 
ordered to stand over, and, on appeal, was dismissed. 

In Borough of Portsmouth, rfec. Tramways Co., (1892) 2 Ch. 362, the 
company had issued debentures charging it.s undertaking. The intcre.st 
had fallen into arrear. The petitioner had brought an action, on behalf 
of himself and all the, holders of the first and second debentures, 
against the company to enforce his security, and had obtained the 
appointment of a receiver and judgment for the payment of the 
particular sums. Not satisfied with this relief, he presented a petition 
for the winding-up of the company. The company did not oppose, 
but the second debenture holders did, and the substance of their 
contention was that the jtetitioner’s remedy was a receiver and 
nothing more. Stirling, J., however, declined to adopt this view, 
and made a winding-up order. 

In the course of his judgment the learned judge said: “ No doubt 
a person who comes to enforce a security cannot get anything more 
than his security gives him, and I take it to be decided that a 
debenture in the form of those now in question gives the holder 
no greater security, than the undertaking, as defined in Gardner v. 
London, Chatham <k Dover By. Co. (L. K. 2 Ch. 201). ... In 
the present case the petitioner does not come to enforce the security, 
but as a judgment creditor of the company. It is admitted that 
an ordinary creditor of the company might present a petition to 
wind up the company and obtain an order upon it. I fail to see why 
a debenture holder whose debt is payable, and who has exhausted 
all his remedies except a winding-up petition without obtaining 
payment of his debt, .should be in a worse position than an ordinary 
creditor who has got no security upon the undertaking. It seems to 
me that the remedy given to him to enforce his security upon the 
undertaking as a going concern does not deprive him of his remedy 
as a creditor who has obtained judgment for his debt but cannot 
obtain payment.” 

The holder of a mortgage debenture can apply for and obtain a 
winding-up order without giving up or affecting his security. Moor 
V. Anglo-ltalian Bank, 10 Ch. D. 681. 

Although, as appears above, the Court has in several cases shown 
leluctance to make a winding-up order at the instance of a secured 
debenture holder where other creditors of the same class opposed, the 
position is somewhat different when the petitioner is an unsecured 
creditor and the secured debenture holders oppose on the ground 
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that there will be no surplus for the unsecured creditors. Thus the 
Court has in the past often refused an order on this ground, but 
Vaughan Williams, J., struck a new note in Krasmpokky Restaurant, 
<hc., Co., (1892) 2 Ch. 174, 178, laying it down that where such 
an objection is taken those who take it “ must show that the 
petitioner will obtain no advantage from it if the order is made ” 
and that it is not enough “ to show that no money payment will 
result from making an order,” and in some subsequent cases this 
\-iew has been adopted by other judges. See Chic, Ltd., (1905) 
2 (’h. .345, and Alfred Melsom dk Co., (1906) 1 Ch. 841, in which 
winding-up orders were made where, although the assets were 
(■(iv(‘re(l by debentures, the oompanies’ bu.siness&s were being carried 
on solely for the benefit of the debenture holders. 

This view was confirmed in Criggkstone Goal Co., (1906) 2 Ch. 327, 
in which case the Court of Appeal made a winding-up order at the 
instance of an unsecured creditor, although the a.ssets were all covered 
by debenture.? and there was little prospect of any surplus for the 
uu, secured creditors: the Court considered that in such circumstances 
a winding-up order might properly be made, e.g., on the ground that 
iinestigation was desirable, and that the official receiver would have 
the defence of the debenture action; and that the Court ought not to 
be astute to find that there would be no surplus. 

These decisions were given the force of statute law by sect. 29 of the 
Act of 1907, now replaced by sect. 171 (1) of the Act of 1929, which 
concludes as follows : — 

171. — (I) . . . the Court .shall not refuse to make a winrling-up order on the 
ground only that the assets of the company have been mortgaged to an amount 
equal to or in excess of those assets, or that the company has no assets. 

Fox a case in which an order was made since the Act of 1907, though 
it was opposed by the debenture holders and a large number of 
unsecured creditors, see Re Clandown Colliery Co., (1915) 1 Ch. 369. 

The Court, however, still has a discretion, and may still refuse 
to make an order, e.g., where it is affirmatively shown that the 
debentures were validly issued, that there will he no surplus, that no 
case for investigation is shown, and that a winding-up order would 
in effect imperil or grievously damage or destroy the security of 
the debenture holders. After all they are creditors of the company 
—and it is not the duty of the Court to ignore their interests where 
the unsecured creditors have only a nominal interest. 

Not only is a debenture holder whose debenture is overdue as to 
Jtrincipal or interest entitled to petition for a winding-up, but he 
can before his debenture matures, present a petition on the ground 
that the company is unable to pay its debts. This power was first 
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conferred by sect. 28 of the Act of 1907, which provided that any 
contingent or prospective creditor should be entitled to present a 
petition for winding-up the company. 

This enactment, which is now embodied in sect. 170 (1) of the Act 
of 1929, remedied a great injustice. It made it impossible for 
a company whose assets are wholly insufficient to meet its debentures 
to keep the debenture holders at arms’ length until maturity simply 
by paying their interest, whilst the assets are being wasted on a 
decaying business or the remuneration of ineompetent directors and 
officials or in vain speculation. See Bntish Equitable B&txd, &c Co., 
(1910) 1 Ch, 574. 


As to Proceeding in a Winding-up. 
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But though a secured debenture holder may, he is in no way bound 
to come in and enforce his rights in a winding-up. Ke David 
Lloyd & Co., 6 Ch. D. 339; Gaudet Frkre.^, 12 Ch. D. 882; Dry 
Docks Corpn., 39 Ch. D. 315; Joshua Stubbs, Ltd., (1891) 1 Ch. 475; 
Strong v. Carlyle Press, (1893) 1 Ch. 268. He may rest on his security 
and take steps to put in force the powcr.s and remedies which the 
security confers on him, but be may, if he choose, come in and (daim 
in the winding-up. 

Formerly it was not uncommon for debenture holders in a winding-up 
to take out a summons for a declaration of their charge and for 
realization of their security (see General South American Co., 2 
Ch. D. 337; Colonial Trust Corpn., 15 Ch. D. 465); but this process 
is now rarely adopted, and a debenture holder usually proceeds to 
enforce his rights by an action. But if he comes in as a secured 
creditor in the winding-up he must remember that he comes iu 
— where the company is insolvent — on the same terms as if he were 
proving as a secured creditor in the bankruptcy of an individual. 

In case of a solDenl company a debenture or debenture stock 
bolder can prove for principal and interest, and is not bound to value 
his security before thus proving (KellocEs case, 3 Ch. 769); but in 
the case of an insolvent company (and a company in winding-up is 
primd facie insolvent {Milan Tramways Co., 25 Ch. D. 587)), the 
rules of bankruptcy administration apply (see sect. 262), and the 
holders of secured debentures must make their election among 


Four courses the following courses:—!. They may rely on their securities and not 
debentures!*^ 2- They may give up their securities and prove for the whole 

debt. 3. They may value their securities and prove for the balance. 
4. They may realise their securities and then prove for the balance, 
if any. Inasmuch, however, as debentures and debenture stock usually 


cover all the property and assets of the company, including its uncalled 
capital, there is nothing to be gained in the majority of cases by 
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proving. On the contrary, a good deal of risk may attend the doing 
so, for the debenture holder may be treated as having elected to 
abandon his security. 

As to proving in bankruptcy on a guarantee of debenture interest 
after the company has been dissolved, see Re FitzGeorge, Ex parte 
Robson, (1905) 1 K. B. 4fi2. 

Costs. 

Debenture holders and debenture stock holders are entitled, like CostB. 
any other mortgagees, to take their principal, interest and costs out 
of their .securities (Cotterdl v. Stratton, L. R. 8 Ch. 302; In re 
Talbott, 39 Ch. D. 567); and it makes no difiference for this purpose 
whether the company mortgagor is solvent or Insolvent. Even if 
the liquidator realises the securities oit their behalf, he can claim only 
the costs of realisation in priority to the charge (Marine Mansions 
Co., 4 Eq. 601; Regent’s Canal Ironworks, 3 Ch. D. 411). See also 
Johnstone v. Cox (1881), 19 Ch. D. 17. 

Costs of realisation do not include costs of preservation (Latkom 
V. Greenwich Ferry Co., 72 L. T. 790); nor the costs of any step or 
proceeding in the action (Callender v. Paper Manufacturing Co., 
unrcportcd, see Ann. Pr, 1938, p. 2651); costs of realisation have 
priority over debts incurred by the receiver in carrying on the bu.siness 
(London United Breweries, Ltd., (1907) 2 Ch. 511). 

When a debenture holder commences an action, on behalf of Costs of 
him, self and all other debenture holders, to realize the .security, though ttcTpUintiff. 
he is dominus litis and can, if no other debenture holder has intervened, 
discontinue the action (Re Alpha Co., (1903) ICh. 203), yet he is in some 
respects in a position analogous to that of a creditor bringing an action 
for administration on behalf of creditors generally; and so far as the 
action benefits not merely the plaintiff but the other persons interested 
in the property charged by the debentures, the plaintiff will be 
allowed the costs of the action in priority out of the property or its 
proceeds. Wright v. Kirby, 23 Beav. 463; Ford v. Earl of Chesterfield, 

21 Boav. 426. And even where the plaintiff’s individual right i.s 
defective or non-existent his right to costs as a salvor is allowed. 

See infra. If necessary, the taxing master may be directed to 
distinguish what costs have been so incurred, i.e., for the benefit 
of all the interested parties (Batten v. Dartmouth Harbour Commissioners, 

45 Ch. D. 612); and these, and these only, will then be allowed priority. 

The other costs the plaintiff must add to his security iu the ordinart' 
way. The working out of this rule is curiously illustrated in Carrick 
V. Wigan Tramways Co., W. N. (1895), 98. 

Where persons other than those on whose behalf the plaintiff sues 
are interested in the fund, the plaintiff is, as a rule, only entitled 

33 
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to party and pi^y costa. Queen's Hotel Co., Cardiff, (1900) 1 (3i. 
792. Bnt when the property proves insufficient for the payment 
in full of the debentures or of the class of debentures repre86jp,ted 
by the plaintiff, he is entitled to costs as between solicitor and 
client. New Zealand Midland Ry. Go., (1901) 2 Ch. 357; Clayton 
Engineering, &c. Co., W. N. (1904) 28; and see Bristol CoUienes Co., 
54 S. J. 376; Re W. C. Horne & Sons, Ltd., (1906) 1 Ch. 271. When 
the trustees of the trust deed are defendants, and they and the 
company appear by the same solicitor, although the company is 
not entitled to costs, all the costs of the defendants, except any 
separate costa of the company, ought to be paid out of the assets 
before distribution amongst the debenture holders, ui)on the ground 
that, subject to that exception, those costs must be treated as 
incurred by the trustees; and for this purpose the order directing 
taxation should contain a direction that in taxing the costs of the 
trustees the taxing master should allow them a full set of costs 
except as regards any separate costs of the company, notwithstanding 
' that the trustees and the company have appeared by the same solicitor. 

Mortgage Insurance Co v. Canadian, d-c. Co., (1901) 2 Ch. 377. As 
to the order of priority of other costs, see Batten v. Wedgwood Coal 
and Iron Co., 28 Ch. D. 317; Clayton Engineering, dx. Co., W. N. 
(1904) 28; 90 L. T. 283. 

The company and subsequent incumbrancers who are made defendants 
are not entitled to costs unless there is a surplus or the action fails. 
Clayton, <kc. Co., supra. 

Proof in Where a debenture is not payable when a winding-up commences, 

winding-up. c^n nevertheless prove for the full amount of the principal 

where, by the terms of the instrument, such principal carries interest 
.at 5 per cent, per annum. Re Browne and Wingrove, Ex parte Ador, 
(1891) 2 Q. B. 574. Where the rate of interest is more or less than 
5 per cent, it may be necessary to set off the rebate required by Rule 22 
of the Second Schedule to the Bankruptcy Act, 1914, against the proof 
for interest. Ibid. 

A debenture holder or debenture stock holder may prove for the 
whole nominal amount — the face value — though the debenture or 
stock was issued at a discount, see Robinson v. Montgomeryshire 
Brewery Co., (1896) 2 Ch. 481; Regent's Canal Ironworks Co., 

3 Ch, D. 411. 

Interest. In proving for the balance, the debenture holder must, if the company 

is insolvent, apply the proceeds of his security in reduction of the 
amount due for capital and interest accrued up to winding-up. 
Quarlermaine’s case, (1892) 1 Ch. 639. See further as to interest, 
Part II., 16th ed., p. 437 et seq. 
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CHAPTER XLVI. 

COMMON FORMS IN ACTION. 

Notice of Motion. 

A debenture holder’s action is usually commenced by writ and an 
application i.s frequently made in the action by motion for the 
appointment of a receiver or a receiver and manager, and sometimes 
for an injunction. 

Applications by motion are governed by R. S. C. Ord. LIL, which 
conrains the following rules; — 

R. 1. — Where by these rules any application is authorized to be made to the 
Court or a judge, such application, if made to a Divisional Court or to a jtidpe 
tn Court, shall be made by motion. 

B. 2.— No motion or application for a rule nisi or order to show cause shall 
hereafter be made in any action, or (a) to set aside, remit, or enforce an award, 
or (b) for attachment, or (c) against a sheriff to pay money levied under an 
execution, 

R. 3.— Except where according to the practice existing immediately before the 
1st November, 1875, any order or rule might be made absolute ez parte in the 
iirst instance, and except ubere notwithstanding Rule 2 a motion or application 
may be made for an order to show cause only, no motion shall be made without 
previous notice to the parties affected thereby. But the Court or a judge, if 
satisfied that the delay caused by proceeding in the ordinary way would or 
might entail irreparable or serious mischief, may make any order ex parte upon 
such terms as to costs or otherwise, and subject to such undertaking, if any, as 
the Court or judge may think just; and any party affected by such order may 
move to set it aside. 

R. 5. — Unless the Court or a judge give special leave to the contrary, there 
must be at least two clear days between the .service of a notice of motion and 
the day named in the notice for hearing the motion. 

Ar to computation of time, see Ann. Pr. notes to Ord. LXIV. r. 1, 
and as to “ short notice,” see Ann Pr., notes to Ord. LIL r. 5. 

A notice is not bad because it is for a day falling in vacation if 
the notice says “ or as soon after as counsel can be heard.” Re 
€ou]lon, 34 Ch. D. 22. Where leave to serve short notice has been 
obtained, the notice of motion should so state. See Dawson v. Beeson 
<1883), 22 Ch. D. 504. 

R. 6. — If on the hearing of a motion or other application the Court or a judge 
shall be of opinion that any person to whom notice has not been given ought 
to have or to have had such notice, the Court or judge may either dismiss the 
motion or application, or adjourn the hearing thereof, in order that such notice 
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may be given, upon such terms, if any. as the Courl or judge may think fit to 
impose. 

R. 7. — The hearing of any motion or application may from time to time be 
adjourned upon such terms, if any. as the Court or judge shall think fit. 

R. 8.— The |)laintiS shall, without any special leave, be at liberty to serve any 
notice of motion or other notiee or any jietition or summons upon any defendant, 
who, having been duly served with a writ of summons to appear, has not appearerl 
within the time limited for that purpose. 

R. 9.— The plaintiff may, by leave of the Court or a judge to be obtained ex 
■parte, serve any notice of motion ujion any defendant along with the writ of 
summons, or at any time after service of the writ of summons and before the 
time limited for the ap|iearance of sneh defendant. 

The notice must .state that the leave has been obtained. See 
Form ITCij infra. 

Summons. 

Applications by the receiver appointed in the debenture action 
for the directions of the Court or for leave to borrow are usually made 
in chambers. Sometimes also the question who is to be appointed 
receiver is referred to chambers. 

Applications in chambers are made by summons and the following 
provisions of R. S. C. Ord. LIV. apply. — 

Ord. LIV. r. 1.— Every application at chambers not made ex parte shall be made 
by summons. 

But see Ord. XXX. (Chap. LI.) as to .summonses for directions, 

R. 2. — Every application for payment or transfer out of Court made ex parte 
and every other application made ex parte in which the judge or proper officer 
shall think fit so to require, shall be made by summons, 

R, 3. — Summonsee shall not be altered after they are sealed, except upon 
application at chambers. 

R. 4e. — E very summons, not being an originating summons to which an 
appearance is required to be entered, shall be served two clear days before the 
return thereof, unless in any case it shall be otherwise ordered. Provided that 
in case of summonses for time only, the summons may be served on the day previous 
to the return thereof. 

R. 5. — Where any of the parties to a summons fail to attend, whether upon 
the return of the summons, or at any time appointed for the consideration or 
further consideration of the matter, the judge may proceed ex parte, if, considering 
the nature of the case, he think it expedient so to do; no affidavit of non- 
attendance shall be required or allowed, but tbe judge may require such evidence 
of service as he may think just. 

R. 6. — Where the judge has proceeded ex parte, such proceeding shall not in 
any manner be considered in the judge’s chambers, unless the judge shall be 
satisfied that the party failing to ^ttend was not guilty of wilful delay or 
negligence; and in such case the costs occasioned by his non-attendance shall 
be in the discretion of the judge who may fix the same at the time, and direct 
them to be paid by the party or his solicitor before he shall be permitted to 
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haTo nuch proceeding reconsidered, or make such other order as to such costs 
us lit may think just. 

R. 7.— Where a proceeding in chambers fails by reason of the non-attendanoo 
of any party, and the judge does not think it expedient to proceed ex parte, the 
judge may order such an amount of coats (if any) as he shall think reasonable 
to he paid to the party attending by the absent party or by his solicitor 
personally. 

R. 8.— Where matters in respect of which summonses have been issued are not 
disposed of upon the return of the summons, the parties shall attend from time 
to time without further summons, at such time or times as may be appointed, 
for tlie consideration or further consideration of the matter. 

R. 9,— In every cause or matter where any party thereto makes any application 
at chambers, either by way of summons or otherwise, be shall be at liberty to 
imiude in one and the same application all matters upon which he then desires 
(he order or directions of the Court or judge; and upon the liearing of such 
application it shall he lawful for the Court or judge to make any order and give 
any directions relative to or consequential on the matter of such application 
as may be just; any such apjilication may, if the judge thinks tit, be adjourned 
from chambers into Court, or from Court into chambers. 

By tile Piactico Ma.sters’ Rule, 2fjtb November, 1895 (see Annual 
Practice, 1938, Part IX., P. M. R, 3, p. 2732 el seq.), where a company 
IK in process of being compulsorily wound up in the High Court, a 
debenture Jiolder’s action against it is to be assigned to tbe judge having 
jurisdiction in the matter of the winding-up. There are now three 
such judges who exercise the jurisdiction by turns. 

This provision applies to the commencement ol debenture 
actions after a wiudiiig-up order has been made. Where the action 
was commenced before the making of the winding-up order, the 
following rule applies; — 

Companies (Wlndlng-np) Rules, 1929, r. 42. — (I) Whc^l^ an order lias been 
made for the winding-up of a company, then, if such order was made by the High 
Court or if the proceedings have been traneferrwJ to the High Court, the judge shall 
have power, without further consent, to order the transfer to him of any action, 
cause or matter pending in any other Court or Division brought or continued by or 
against the company, and any action or proceeding by a mortgagee or debenture, 
holder of the company against the company, for the purpose of realising his 
security, or by any other person for tbe purpose of enforcing a claim against 
the company’s assets or property, which is pending in the High Court or before 
any judge thereof shall without further order be transferred to the judge of the 
High Court. In the case of application in chambers in actions so transferred 
where the practice in winding-up is different from the practice in the Chancery 
Division, the practice in winding-up shall prevail. 

(2) Where any action brought by or against a company against which a 
winding-up order has been made is transferred to the judge of the High Court, 
the registrar may, under the general or special directions of the judge, hear, 
determine, and deal with any application, matter, or proceeding which if the 
action had not been transferred would have been determined in chambers. 
These provisions shall apply to the proceedings in any action in which fay the 
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Rules of the Supreme Court or otherwise the chamber proceedings are directed 
to he dealt with by the registrar. 

The last sentence evidently refers to the following rule: — 

»' R. S. C. 1888, Ord. XUX. r. 5a.— Upon a wiading-up order being made against 

a company all chamber proceedings in any action against such company at the 
^jlnstance or on behalf of debenture holders penduig before the judges to whom 
for the time being company business is assigned shall be dealt with by the 
Registrar in Companies Winding-up. 

And that rule embraces the following: — 

R. S. C. 1883, Ord. LV. r. 2. — The business to be disposed of in chambers by judges 
of the Chancery Division shall consist of (inter alia) the following matters: — 

(16) Applications for orders on the further consideration of any cause or 
matter where the order to be made is . . . for the distribution of a fund among 
creditors or debenture holders. 

H. 4 (3) of the Companies (Windlng-up) Rules, 1929.— In every cause or 
matter withbi the jurisdiction of the judge, whether by virtue of the Act or 
by transfer or otherwise, the registrar shall, in addition to his powers and 
duties under the rules, have all the powers and duties of a master, registrar, 
or taxing master. 

In debenture actions before a winding-up judge the rules of 1929 
apply to some extent. Rule 8 clearly applies, and probably some 
at least of the other rules of 1929 set out below. 

Companies (Winding-up) Rules, 1929, t. 8.— (1) Every application in Court 
other than a petition shall be made by motion, notice of which shall be served 
on every person against whom an order is sought not less than two clear days 
before the day named in the notice for hearing the motion, which day must be 
one of the days appointed for the sittings of the Court. 

(2) Every application in chambers shall be made by summons, which, unless 
otherwise ordered, shall be served on every person against whom an order is 
sought, and shall require the person or persons to whom the summons is addressed 
to attend at the time and place named in the summons. 

Proceedings. 

Title in R. H (i) of the Companies (Wlndlng-up) Rules, 1929. — Every proceeding in a 

High Court. wdndmg-up matter shall be dated, and shall with any necessary additions, be 
intituled in the matter of the comjmny to which it relates and in the matter of the 
Companies Act, 1929, and otherwise as in Forms 2 and 3. Numbers and dates 
may be denoted by figures. 

Form 2 is as follows: — 

General Title (High Court). 

In the High Court of Justice. 

Chancery Division. 

Companies Court. No. of 19 — . 

Mr. Justice . 

In the matter of (insert here full name of company) Limited, 
and 

In the matter of the Companies Act, 1929. 
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R. 11.— (2) The firat proceeding in every winding-up matter shall have a 
distinctive number assigned to it in the office of the registrar, and all proceedings 
in any matter subsequent to the first proceeding shall bear the same number 
as the first proceeding. 

R. 13.— All proceedings shall be written or printed or partly written or partly 
printed on paper of the size of thirteen inches in length and eight inches.' in 
breadth, or thereabouts, and must have a stitching margin; but no objeotSm 
shall be allowed to any proof or affidavit on account only of its being written 
or printed on paper of other size. 

By an earlier Practice Direction (15th February, 1892), it is 
provided that “ all summonses, affidavits, and other documents to 
be filed in this office (t.e., the office of the Registrar, Companies 
Liquidation, 66, Bankruptcy Buildings, Carey Street, W.C.), must 
have a stitching margin of at least one inch, and no document will 
be accepted for filing without such stitching margin, unless by leave 
of the registrar.” 

R. 13. — All orders, summonses, petitions, warrants, process of any kind i’rocesstc 
(moluding notices when issued by the Court), and office copies in any winding-up he sealed, 
matter shall be sealed. 

R. 14.— Every summons in a winding-up matter in the High Court shall be Summonses, 
prepared by the applicant or his solicitor, and issued from the office of the 
registrar. A summons, when sealed, shall be deemed to be issued. The person 
obtaining the summons shall leave in the registrar’s office a duplicate whicli 
shall be stamped with the prescribed stamp and filed. 

Rule 15 only applies to orders “in the winding-up of a company.” 

An application may be made by summons in a voluntary winding-up 
to determine any question arising therein; see sect. 252. This does 
not enable questions relating to claims against outsiders to be 
determined by summons. Re Centrifugal Blitter Go., W. N. (1912) 291. 

R. 16. — All petitions, affidavits, summonses, orders, proofs, notices, depositions, 
bills of costs, and other proceedings in the High Court in a winding-up matter 
shall be kept and remain of record in the office of the registrar, and, subject 
to the directions of the Court, shall be placed in one continuous file, and no 
proceeding in any winding-up matter shall be filed in the Central Office. 

R. 18. — In every Court all office copies of petitions, affidavits, depositions, 
papers, and writings, or any parts thereof, required by the official receiver or 
any liquidator, contributory, creditor, officer of a company, or other person 
entitled thereto, shall be provided by the registrar, and shall, except as tu 
figures, be fairly written out at length, and be sealed and delivered out without 
any unnecessary delay, and in the order in which they shall have been bespoken. 

Frutice Directions of Hay, 1892. 

A copy of the notice of motion before the judge must be left at 
the office of the registrar [Room 66, Bankruptcy Buildings, Carey 
Street], not later than two days before the day named for hearing the 
same. A list of motions will be prepared and they will be taken in 
the order in which they appear in such list. 
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Affidavits. 

The evidence on a motion or sunnnonsi is liy atiidavit. The following 
provisions of R, S. C. Ord. XXXVIII. apply: — 

Evidence on Ord. XXXVllI. r. 1. — Upon any motion, petition or summons, evidence may 
motionB,Ac. j,y affidavit; but the Court or a judge may, on the application of 

either party, order the attendance for eross-examination of the person malting 
any such affidavit. 

Title of R. 2.— Every affidavit shall bo intituled in the caubo or matter in which it is 

affidavits. sworn; but in every case in which there are more than one plamtiS or defendant 

it shall he sufficient to state the full name of the lirst plaintifl or defendant 
respectively, and that there are other plaintiffs or defendants, a.s the case may 
be; and the costs occasioned by any unnecessary proli-xity in any such title shall 
be disallowed by the taxing officer. 

Contentsof B. 3. — Affidavits .shall be conhnod to such facts as the witnebs is able of his 
affidavits. knowledge to prove. The eost.s of every affidavit which shall unnecessarily 

set forth mattor.s of hearsay, or argumentative matter or cojiies of or extracts from 
documents, shall be paid by the party tiling the same. Provided that on inter- 
locutory proceedings or vMtli leave tinder Ord. XAX. r. 7, an affidavit may contain 
statements of information and belief with the .sourcc.s and grounds thereof. 

As to giving the .suurce.s of iiifoniiation, see Ee J. L. Young 
Manufacluring Co., (19UO) 2 C'li. 753, and Lumky v. Osborne, (1901) 

1 K. B. 532; also iiote.s to rule in Ann. Pr. 

Before whom R. 4.— Affldavit.s swont in England shall be sworn before a judge, district 

affidavits may registrar, commis.siontT to administer oaths, or officer empowered under these 
he Bwom. administer oaths. 

R. 5. — Every commissioner to adininistei oaths shall express the time when 
and the place where he shall take any affidavit, or the acknowledgment of any 
deed, or recognicanee; otherwise the same .shall not be held authentic, nor be 
admitted to be tiled or enrolled without the leave of the Court or a judge; and 
every such commisBioncr shall express the time when, and the place where, he 
shall do any other act incident to his office. 

R. 8.^ — All examinations, affidavits, declarations, affirmations, and attestations 
of honour m causes or matters depending in the High Court, and also acknow- 
ledgments required for the purjiose of enrolling any deed in the Central Office, 
may he sworn and taken in Scotland or Ireland or the Channel Islands, or in 
any colony, island, plantation, or place under the dominion of His Majesty in 
foreign parts, before any judge, (krurt, notary public, or person lawfully authorized 
to administer oaths in such country, colony, island, plantation, or place respectively, 
nr before any of His Majesty’s consuls or viee-consuls in any foreign parts out of 
His Majesty’s dominions; and the judges and other officers of the High Court 
shall take judicial notice of the seal or signature, as the case may be, of any such 
Court, judge, notary imblic, person, consul, or vice-consul, attached, appended, 
or subscribed to any such examinations, affidavits, affirmations, attestations 
of honour, declarations, acknowledgments, or to any other deed or document. 

R. 7.— Every affidavit shah be drawn up in the first person, and shall be divided 
into paragraphs, and every paragraph shall be numbered consecutively, and as 
nearly as may be shall he confined to a distinct portion of the subject. Every 
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affidavit shalJ be written or printed bookwise. No costs shall be allowed for 
any affidavit or part of an affidavit substantially departing from this rule. 

R. 8 .— Every affidavit shall state the description and true place of abode of 
the deponent. 

“Director of Public (Jompanies ” or “Merchant” is not a proper 
descrijrtion of a deponent in an affidavit and does not conform to the 
rule. Rc Church Press, Lid., W. N. (1917) 39. 

R. 9. — In every affidavit made by two or more deponents the names of the 
several person.s inakitig the affidavit shaU be inserted in the jurat, except that 
if the affidavit of all the deponents is taken at one time by the same office it shall 
lie sufficient to state tliat it was sworn by both (or all) of the “ above-named " 
drponents. 

R. 10. — Every affidavit or other proof used in Admiralty actions shall he filed 
in the Admiralty Registry: every affidavit n.sed in Probate actions shall be tiled 
111 the Probate Registry; every affidavit used on the Crown side of the King’s 
liench Division .shall be tiled in the Crown Office Department; every affidavit 
used in a cau.se or matter proceeding in a District Rcgi.stry shall be filed there: 
and every other affidavit used shall 1 h' filed in the (lentral Office. There shall 
he imlor.^rd on every affidavit a note showing on whose behalf it is tiled, and no 
affiilavit .shall be filed or u.sed without such note, unlcs.a the Court or a judge shall 
otherwise direct. 

Affidavits iu actions by debenture holders trau.sferrcd to the 
tvinding-up jurisdiction must be filed in the Registrar Office, Room 66, 
Bankruptcy Building.s, and must bear Judicature fee stamps. Practice 
Direction, October, 1892. 

R. 11. — The Court or a judge may order to be struek out from any affidavit 
liny matter which is scandalous, and may order the costs of any application to 
strike out such matter to be paid a.s between .solicitor and client. 

R. 12, — No affidavit having iu the jurat or body thereof any interlineations, 
alteration, or erasure, shall without leave of the Court or a judge be read or 
made use of in any matter depeiuling in Court unless the interlineation or alteration 
(other than by erasure) is authenticated by the initials of the officer taking the 
affidavit, or, if taken at the Central Office, cither by his initials or by the stamp 
of that office, nor in the case of an erasure, unless the words or figures appearing 
at the time of taking the affidavit to be written on the erasure are re-written and 
signed or initialled in the margin of the affidavit by the officer taking it. 

H. 13. — Where an affidavit is sworn by any person who appears to the officer 
taking the. affidavit to be illeratc or blind, the officer .shall certify in the jurat 
that the affidavit was read in his presence to the deponent, that the deponent 
seemed perfectly to understand it, and that the deponent made his signature 
in the presence of the officer. No such affidavit shall be used in evidence in the 
absence of this certificate, unless the Court or a judge is otherwise satisfied that 
the affidavit was read over to and appeared to lie perfectly understood by the 
deponent. 

R. 14. — The Court or a judge may receive any affidavit sworn for the. purpose 
of being used in any cause or matter, notwithstanding any defect by mis- 
, description of parties or otherwise in the title or jurat, or any other irregularity 
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in the form thereof, and may direct a memorandum to be made on the document 
that it has been so receircd. 


Stamping of 
affidavits and 
use of office 
copies. 


R, 16.— In oases in vhich by the present practice an original affidavit i» 
allowed to be used, it shall before it is used be stamped with a proper filing stamp, 
and shall at the time when it is used be delivered to and left with the proper 
officer in Court or in chambers, who shall send it to be filed. An office copy ol 
an affidavit may in ail cases be used, the original affidavit having been previously 
filed, and the copy duly authenticated with the seat of the office. 
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R. 16. — No affidavit shall be sufficient if sworn before the solicitor acting for 
the party on whose behalf the affidavit is to be used, or before any agent or 
correspondent of such solicitor, or before the party himself. 

R. 17.— Any affidavit which would be insufficient if sworn before the solicitor 
himself shall be insufficient if sworn before his clerk or partner. 

R. 18. — Where a special time is limited for filing affidavits, no affidavits filed 
after that time shall be used, unless by leave of the Court or a judge. 

R. 19. — Except by leave of the Court or a judge no order made tx ports in 
Court founded on any affidavit shall be of any force unless the affidavit on which 
the application was made was actually made before the order was applied for, 
and produced or filed at the time of making the motion. 


Verification of B. 19a. — ^The consent of a new trustee to act shall be sufficiently evidenced by 
new trustee’s a written consent signed by him and verified by the signature of his solicitor, 
consent to act. j'gj.m 1 in the Appendix hereto shall be used with such variations as circumstances 
may require, and may be cited as Eorm 29 in Appendix L. 
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R. 20. — ^The party intending to use any affidavit in support of any application 
made by him in chambers in the Chancery Division shall give notice to the other 
parties concerned of his intention in that behalf. 
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R. 21. — All affidavits which have been previously made and read in Court 
upon any proceeding in a cause or matter may be used before the judge in 
chambers. 


Alterations ia R, 22. — Every alteration in an account verified by affidavit to be left at 
chambers shall be marked with the initials of the commissioner or officer before 
whom the affidavit is sworn, and such alterations shall not be made by erasure. 


Exhibits. R, 23. — Accounts, extracts from [jarish registers, particulars of creditors’ debts, 

and other documents referred to by affidavit, shall not be annexed to the affidavit, 
or referred to in the affidavit as annexed, but shall be referred to as exhibits. 


Certificate on R, 24. — Every certificate on an exhibit referred to in an affidavit signed by the 

exhibit. commissioner or officer before whom the affidavit is sworn shall be marked with 

the short title of the cause or matter. 


Time for Filing in Companies' Registrar’s Office. 

On all applications by Bummons the evidence in support must be 
filed, and notice of such filing must be served on the opposite party, 
at the time of the service of the summons. 

The opposite party must file his evidence in answer within eight 
days of the service of the summons, and the said notice and the 
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applicant’s evidence in reply must be filed within three days from 
such last mentioned time. Practice Direction, June 2nd, 1892, 

When an affidavit is presented for filing out of time, such affidavit 
is only to be received on the undertaking of the solicitor to abide by 
the order of the Court as to the costs of any adjournment occasioned 
thereby, and as to the solicitor’s right to charge any such costs against 
his client. W. N. (1894) 368. 


In the High Ct of Justice, 19_, No. — . 

Chancery Division. 

Mr. Justice . 

In the matter of the Coy, Limtd. 

Between A. B., on behalf of himself and all 
other the holders of the First Debentures 

of the Dft Coy Pit. 

and 

The Coy, Limtd Dfts. 

Take notice, that this Ct will lie moved on day the day 

of at the sitting of the Ct, or so soon thereafter as counsel can 

be heard. 

[Here state on wimse behalf the, motion is to be made, as by counsel 
on the pt of the pit that, here state the object of the motion.] 

[If special leave has been obtained to give notice for a non-motion day 
or for a motion day short of the ordinary two clear days after service, or 
for a special hour and place, state the fact, as; And also take notice that 
special leave (see p. 516, supra) to give this short notice of motion for 
the day [and hour and place] afsd has been obtained from Mr. 
Justice , or as the case may be.] 

[If special leave has been obtained under Ord. LI I. r. 9, state the fact 
thus; And also take notice that special leave to serve this notice of 
motion on the dft with the writ of summons in this action has this 
day been obtained from Mr. Justice , or as the case may be.] 

Dated this day of , B. C., of , solor for [the above-named 

pit, or as the case may be]. 

To . [Insert names of solors or parlies to whom the notice is to 

be given. See R. 8. C. 1883, Appendix B., Part II., No. 18]. 

Where notice of motion is given for a particular date, counsel for the applicant 
•nay save the motion, to be heard on the next motion day, on mentioning it to the 
Court at any time before the Court has risen for the day. See Yapp v. Williams, 
W. N. (1901) 91, and Ann. Pr., notes to Ord. LII. r. 3. 


Form 170. 

Notice of 
motion. 
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Form 171. 

Summons, 
ordinary, for 
€haDcery 
Division. 


i fwm 172. 

jQwnmons 

i(#jnding-up). 
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In the High Ct of Justice, 

Chancery Division. 

Mr. Justice . 

In the matter, &c. [and give reference to record]. 

Between A. B., on behalf, &c. 

Let all parties concerned attend at the chambers of the judge, 

Eoom No. — , Koyal Courts of Justice, Strand, London, on the 

day of , at o'clock in the noon [)/ a short return 

is granted, add: by special leave], on the hearing of an a})plicon on 
the pt of [state on whose helmlj the appUcon is made. e..g.] the above- 
named pit, that [state the nature of the appUcon and as to costs, e.^.] the 
costs of this applicon may be co.sts in the action. 

Dated this day of . 

This .summons i.s taken out by A., of , in the county of , 

solor for the applicant. 

To . [Insert the names of the solor or persons, if any, to be 

served with this summons, e.g.. To the dft coy and Messrs. , 

solors.] 


In the High Ct ol Justice, 

Chancery Division. 

Cos Ct. 

Mr. Justice . 

In the matter of the — — Coy, Limtd. 
and 

In the matter of the Cos Act, 1929. 

[Between A. B., on behalf, &c.] 

Let [name of respt] attend at the chambers of the Registrar, 

Bankruptcy Buildings, Carey Street, London, on the day of 

, at o’ciock in the noon, on hearing of an applicon of 

[name and description of applicant] for an order that [state object of 
applicon]. 

Dated the day of . 

This summons was taken out by , of , solors for . 

Note. — I f you do not attend either in person or by your solor at 
the time and place above mentd such order will be made and 
proceedings taken as the judge (or registrar) may think just and 
expedient. 



COMMON FORMS IN ACTION. 
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Where, as often happens, an application, whether by motion or summons, is 
to be made in the action and in the winding-up, it must be intituled both in the 
action as above and in the winding-up. See Winding-up Rules, 1929, r. 11. 

Pkactice Direction as to Adjournments to Winding-up Judges. 

When an application is adjourned to the judge to be heard either in Court or 
chambers the applicant must lodge in Court, with the judge’s clerk, not leas than 
one clear day before the summons is to come into the paper, the original or a 
copy of the summons and office copies of all his affidavits. The respondents 
are to lodge office copies of their affidavits in like manner and within the same 
time. 


( Title and reference to record.) 

I, , of [j)lace of residence and description and addition], make 

oath and .say as follows;— 

1. On the day of , I, &c. 

[Here set out the parlars.] 

Sworn, &c. 

This afit is filed on the pt and behalf of the pit above named. 


{Title, (See.) 

We, A. B., of [place of residence and description and addition], and 
C. D., of [place of residence and description and addition], jointly and 
severally make oath and say as follows; — 

1. On the day of , &c. 

2. We have not, &c. 

Or, severally make oath and say; — 

And first I, the sd A. B., for myself, say a.s follows; — 

1. I did, &c. 

2. When, &c. 

And I, the sd C. D., for myself, say as follows; — 

3. I, &c. 

i. I have not, &c. 

And we, the sd A. B. and C. D., further jointly say as follows:— 

5. We have not, &c. 

6. Notwithstanding, &c. 

Sworn, &c. 

This afft is filed, &c. 


m 


Application in 
winding-up. 


Form 173. 

Affidavit by 
one person. 


Form 174. 

Affidavit by 
more than 
one person. 
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CHAPTEK XLVII, 

PROCEEDINGS RELATING TO DEBENTURES 
IN CASE OF WINDING-UP. 

Where a company is being wound up by or under the supervision of 
the Court, an action to enforce debentures or debenture stock cannot 
be commenced without the leave of the Court; and where, after the 
commencement of an action to enforce debentures or debenture stock, 
an order is made for the winding-up of the defendant company by or 
under the supervision of the Court, the action cannot be “ proceeded 
with ” except by the leave of the Court. 

This is the result of the following sections (174 and 177 of 1929): — 

174. — (1) Where any company registered in England is being wound up by 
the Court, any attachment, sequestration, distress, or execution put in force 
against the estate or effects of the company after the commencement of the 
winding-up shall be void to all intents. 

(2) The provisions of this section shall so far as relates to any estate or effects 
of the company situate in England, apply in the case of a company registered 
in Scotland as it applies in the case of a company registered in England. 

177. When a winding-up order has been made, or a provisional liquidator has 
been appointed, no action or proceeding shall be proceeded with or commenced 
against the company except by leave of the Court, and subject to such terms 
as the Court may impose. 

Sect. 174 is to some extent controlled by sect. 177. See Higginshaiv 
Mills and Spinning Co., (1896) 2 Ch. 544, 551. The result of the two 
sections taken together is that sect. 174 only makes void such 
attachments, sequestrations, distresses, and executions as are not 
sanctioned by the Court under sect. 177. 

Sect. 260 provides (subject as therein provided) as follows: — 

Where an order is made for a winding-up subject to supervision, the liquidator 
may, subject to any restrictions imposed by the Court, exercise all bis powers, 
without the sanction or intervention of the Court, in the same manner as if the 
company were being wound up altogether voluntarily. 

The Court having jurisdiction to wind up companies is defined by 
sect. 163. 
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The Court from which the leave is to be obtained is not necessarily 
the High Court; it may be a Palatine Court or a County Court, for 
the winding-up may be pending there, and leave must be obtained 
from the Court in which the winding-up is conducted. Part II., 
15th ed.. Chap. XXXIV. 

By Eule 42 (1) of the Companies (Winding-up) Rules, 1929: — 

Where an order hae been made for the winding-np of a company then if such 
order was made by the High Court or if the proceedings have been transferred 
to the High Court . . . any action or proceeding by a mortgagee or debenture 
holder of the company against the company for the purposes of realising his 
security . . . which is pending in the High Court, or before any judge thereof, 
shall without further order be transferred to the judge of the High Court. 

It is somewhat doubtful whether this rule applie.s where merely a 
supervision order has been made, so as automatically to transfer a 
debenture holder’s action in such a case to one of the winding-up judges. 
But whether that is so or not, the rule does not seem to dispense with 
the necessity for obtaining leave from the winding-up Court to commence 
or continue a debenture holder’s action. 

Where the debenture holder’s action is not in the High Court, or 
the winding-up is not in the High Court, there is no automatic transfer ; 
liut the High Court, has power to transfer to itself, under the earlier 
part of Eule 42 (I), “any action, cause or matter pending in any 
other Court or Division brought or continued by or against the 
company.” If a compulsory order has been obtained before the 
action is commenced, it must be assigned to one of the winding-up 
judges. Practice Masters’ Rules, 26th November, 1895. 

A holder of mortgage debentures or mortgage debenture stock will, 
almost as a matter of course, be given liberty to bring or proceed with 
an action to enforce the security. Re David Lloyd <& Co., 6 Ch. D. 
■339; Hamilton's Iron Works, 12 Ch. D. 707; Joshua Stubbs, Ltd., 
(1891) 1 Ch. 475. 

The application for leave is usually made by summons. 

Where the winding-up is purely voluntary no leave of the Court 
!s necessary, and the action will not as a rule be stayed, nor will an 
injunction be granted to restrain its continuance. See Part II., 
15th ed., p. 772. 

In every action against a company in a purely voluntary liquidation 
whether to enforce debentures or otherwise, and whether commenced 
before or after the commencement of the winding-up, the onus lies 
on the liquidator to show that the action should be stayed. Currie v. 
Consolidated Kent Collieries Corjin., (1906) 1 K. B. 134. In such a 
case the application to stay is properly made to the Court or Division 
in which the action is pending. Ibid. 

And see further Part II,, 15th ed., Chaps. XXXIII. and XXXIV. 
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Let, &c. (see Form 172), on the hearing of an applicon of , of 

j for an order that, notwithstanding the order of this Ct dated, &c. 

to wind up the sd coy, the applicant may be at liberty to commence 
an action in the [Chancery] Division of this honourable Ct against the 
sd coy for [state nature of action], and that the costs of this applicon 
may be costs in the sd action. 

If ft compulsory win(liii(!-up order lias been made in the Hifjli Court, the 
debenture action must be assigned to the winding-up judge. See Ann. Pr. notes 
to Ord. W r. 9 a. 

Form 176. *^*'^*’ 

Afadavitin , &c. (see form 173). 

•npport. 1. I am the registered holder of ten debentures of the above-named 

coy, numbered to inclusive, each dated the day of , 

and each for securing the payment of the principal sum of L, 

with interest in the meantime at the rate of p.c.p.a. The sd 

debentures arc now produced and shown to me marked, &c. 

2. The principal moneys secured by such debentures became in 

accordance with the terms thof payable on the day of > 

when an order was made by, &c. for the winding-up of the sd coy 
by the Ct, and there is an arrear of interest due in respect of such 
debentures. 

3. The sd debentures are pt of an issue of like debentures of 

the coy and the holders of such debentures are numerous. 

4. All the sd debentures charge the undertaking of the coy, and 

are further secured by a trust deed dated, &c., and made between the 
coy of the one pt and A. and B. of the other pt. The document now 
produced and shown to me marked is a copy of the sd trust deed. 

5. I desire to bring an action in the Chancery Division of this 
honourable Ct to enforce the sd debentures, and to have the trusts 
of the sd deed carried into execution by the Ct. 

Let, &c. (see Form 172), on the pt of A., the pit in the action of 

— — V. , for an order that he may be at liberty to proceed with 

the sd action against the above-named coy. 

Upon the applicon of S. and H., the pits in the action “ S. v. The 
Carlyle Press, Limld (1892), S. 3868,” now pending in the Chancery 
Division of this honourable Ct before the Hon, Mr. Justice Chitty, 
and upon hearing the solors for the applicants and for the off recr 
and prov liqr of the sd coy, and upon reading the order to wind up 
dated the 25th day of October, 1892, and the writ of summons in the 
sd action dated the 18th day of October, 1892. It is ordered that 


Form 177. 

Summons for 
liberty to 
proceed with 
action. 

Form 178. 

Liberty to 
debenture 
holders to 
proceed with 
action. 


Form 17S. 

Summons for 
liberty to 
commence 
proceedings. 
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notwithstanding the sd order to wind up the above-named coy, the Form 178. 
applicants, the pits in the sd action, “ Strong v. The Carlyle Press, ' 

Limtd (1892), S. No. 3868,” be at liberty to proceed with the sd action. 

And it is ordered that the costs of the applicants of this applicon be 
costs in the sd action. Carlyle Press, Ltd. (00133 of 1892). Kegistrar, 

28th October, 1892. 

An order in this form would not no(v be drawn up, but the order givin;; liberty 
to proceed would lie indorsed on the siimmons. 


Upon the applicon by summons dated , 19—, of H. de V. B., Form 179. 

the ofi recr and liqr of the above-named coy, and upon reading the charge 
order (to wind up), &c., and the rcspts by their counsel stating that declared 
they cannot resist the applicon so far as it relates to the debentures geot.26G. 
Nos. 7 and 8, this Ct doth declare that a charge on the undertaking 
and ppty of the above-named coy contained in the eight several 
debentures. Nos. 1 to 6, each for 5001., and Nos. 7 and 8, each for 
the like amount, or a total amount of 3,0001. and 1,0001. resply created 
by the above-named coy and issued to the respts is invalid under 
sect. 266 of the above-mentd Act, and that such debentures are void 
accordingly, and doth order that the sd S. & Co. do forthwith deliver 
up the sd debentures to the sd H. de V. B., the off recr and liqr for 
the above-named coy, by whom such debentures are to be cancelled. 

And it is ordered that the costs of the applicant, the off recr and liqr 
of the sd applicon, be taxed and pd out of the assets of the sd coy. 

J. W. Draper, Ltd. Neville, J., 2nd May, 1911. 


Upon the applicon by summons dated , 19—, of B., the off 

recr and liqr of the above-named coy, for a declaration that the issue 

by the directors of the above-named coy on the , 19 — , to the 

respts, the X. Coy, of 15,0001. bearer debentures pursuant to a 

resolution dated , 19 — , and the transfer of the same to the resj)t, 

the Y. Coy, were invalid and accordingly that the sd debentures are 
void, and which, upon hearing, &c., and upon hearing counsel, &c., 

and upon reading, &c., and upon hearing the evidence of the sd 

and upon their cross-examination and re-examination resply 

taken orally before this Ct this day, This Ct doth not think fit to make 
any order on the sd applicon, but doth order that the applicant, the 
sd B., do pay to the respts, X. Coy and Y. Coy, their costs of the sd 
applicon, such costs to be taxed. But this order is without prejudice 
to any applicon by the sd off recr and liqr that as between himself and 
the assets of the above-named coy such costa be allowed to him out of 
the assets of the sd coy. The Express Engineering Works, Ltd. (00111 
of 1919). Astbury, J., 2nd December, 1919. 


Form 180. 


Order 
afiirmiug 
ralidity of 
debentureei — 
litjuidator to 
pay respon- 
dents’ costs 
without 
prejudice to 
his claims 
against assets 
of the 
company. 
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Writ of 
summons. 


CHAPTER XLVIII. 

WRITS OF SUilMONS. 

A DEBENTURE action is usually commenced by writ, tliougli it is 
possible to get relief in the nature of foreclosure by originating 
summons under Ord. LV. r. 5a. See p. 532, infra. 

The following Orders apply to writs: — 

Ord. II. r. 1. — Every action in tlie High Court shall be commenced by a writ 
of summons, whicli shall be endorsed with a statement of the notice of the claim 
made, or of the relief or remedy required in the action, and which shall specify 
the Division of the High Court to which it is intended that the action should be 
assigned. 

Ord. II. r. 8. — Every writ of summons and also (unless by any statute or by 
these rules it is otherwise provided) every other writ shall bear date on the day 
on which the same shall be issued, and shall be tested in the name of the Lord 
Chancellor, or, if the office of Lord Chancellor shall be vacant, in the name of the 
Lord Chief Justice of England. 

Practice Rule, 29 Nov., 1895.— Every writ of summons in a debenture holder’s 
action shall be intituled “ In the matter of the company,” and in cases in which 
the company is in process of being compulsorily wound up in the High Court 
the action i.s to be assigned to the judge having jurisdiction in the matter of the 
winding-up. 

See Ann. Pr., Pt. IX. 

Whether there is or is not a winding-up in progress, the writ is to 
be intituled — 

In the High Court of Justice, 

Chancery Division. 

Mr. Justice 

In the matter of the Company, Limited, 

and is issued from the Central Office, and not from the chambers of 
the winding-up registrar. If prior to the issue of the writ a compulsory 
order has been made for the winding-up of the company, the action 
will be asMgned to one of the winding-up judges (Bennett, Grossman and 
Simonds, JJ.), but the title will be as above, not “ Companies Court.” 

Where a winding-up order is made in the High Court after the 
commencement of an action, the action will be automatically transferred 
to the winding-up Court by the force of rule 42 (1) of the Companies 
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(Winding-up) Rules, 1929. As to obtaining leave to commence tbe 
action when the company is in liquidation, see p. 526, supra. 

The following rules apply to the indorsement of the claim on the 
writ : — 


Ord. III. r. l.--Thc indoracment of claim shall he made on every writ of 
summons before it is iasucd. 

R. 2.— In the indorsement required by Ord. II. r. 1, it shall not be essential 
to .set forth the precise ground of complaint, or the precise remedy or relief to 
which the plaintiS conaidera himself entitled. 

R. 3.— The indorsement of claim shall be to the effect of such of the Forms 
in .Appendix A, Part III., as .shall be applicable to the case, or, if none be found 
ajqjlieablc, then such other similarly oonciae form aa the nature of the case may 
require. 

R. 4. — If the plaintiff sues, or the defendant or any of the defendanta is sued, 
in a representative eapacity, the indorsement shall show, in ni.amier appearing 
by such of the Forma in Appendix A, Part III., aect. vii., aa shall be applicable 
to tile ease, or by any other «tateinent to the like effect, in what capacity the 
plaintiff or defendant sues or is sued. 


As to indorsement of address, see Ord. IV.; Stop v. Bm, 24 Q. B. 0. 
74K; Hawkins v. Black, 14 T. L. R, .308; Mee v. Dmbiyh, 27 Sol. J. 
617, 

.4s to issue of writs of summons and a.ssignnicnt, .see Ord. V. 

.4s to mode of .service, .sec Ord, IX., infra, p. 540. 

.4s to amendment of writ, see Ord. XXVIII. 

-in amemlcd writ may bo served on a defendant who has not appeared 
by filing it with the proper officer. Jamaica By. Co. v. Colonial Bank, 
(lii05) 1 C'h. 677. 

As to Parties. 

The question of parties is dealt with supra,p. 487, awAinfra, p. 552; 
and for descriptions of the class on whose behalf plaintiff sues, see 
Forms 182 to 190. 

In debenture holders’ actions, strictly speaking, second debenture 
holders or any subsequent incumbrancers should be jtarties (see supra, 
p. 488), and if foreclosure is a.sked an order can only be made in their 
presence. There is no difference in this respect between a dehtuiture 
action and an ordinary mortgagee’s action. Wilcox (f Go., W. N. 
(1903) 64, 

Where there are inconsistent interests or subsequent incumbrances, 
the necessary defendants should be added, and, if desirable and 
practicable, a representation order (Ord. XVI. r. 9), yi- 553, infra, 
should be obtained. Fraser v. Cooper, Hall A Co., 21 Ch. 1). 718. 
A person, e.g., a secretary, may be appointed, although against his 
own will. Wood V. Macarthy, (1893) 1 Q. B. 775. See p. 554, infra. 

34 (2) 


Indorsements 
under Ord. II. 
r. 1. 

Indorsement, 
forms of. 


Indorsements 
to show repre- 
sentative 
capacity. 


Service. 


Subsequent 

iiioum- 

brancea. 
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Represent*- 
tion order. 


FlaintiSs. 


Stirling, J., went bo far as to hold that all debenture holders having 
an interest in the equity of redemption must be made parties to a 
foreclosure action, and not merely some of them as representatives 
of the whole under Ord. XVI. r. 9. Griffith v. Pound, 46 Ch. D. 653. 
In practice, however, a debenture holder frequently sues and gets a 
receiver without adding subsequent incumbrancers. And the difficulty 
raised by Griffith v. Pound is to some extent obviated by r. 16 of Ord. LI. 
(November, 1893). A sale may be ordered, before or after judgment, 
before all the persons interested arc ascertained, whether served or 
not, And see infra, Chap. LXX. Where there is a representation 
order, the defendant will be sued accordingly, e.g., “ B., on behalf 
of himself and all other holders of the ‘ B ’ debentures of the defendant 
company.” 

As to amending the writ in .such a case and referring to the order, 
see Fairfield, &c. Co. v. London, &c. Co., AV. N. (1895) 68. But 
Buckley, J., held that where a man was joined as defendant “ on behalf 
of himself and all others the holders of the second debentures of the 
company,” it was unnecessary to make an order .appointing him to 
represent the .second debenture holders. Cadogan and Hans Place 
Estate (No. 2), Ltd., \V. N. (1906) 112. 8ed qu. 

A person authorized to defend on behalf of others cannot consent 
to judgment against them, but he may submit to judgment on their 
behalf. Rees v. Richmond, 62 L. T. 427. 

As to obtaining foreclosure on originating summons, sec OUrey v. 
Vnion Works, W. N. (1895) 77. 

The remedy by foreclosure is generally available in the case of 
mortgage debentures not secured by tru.st deed. Sadler v. Worley, 
(1894) 2 Ch. 170. But foreclosure may be impracticable where some 
of the class on whose behalf plaintiff sues are out of the jurisdiction. 
Re Continental, <kc. Go., (1897) 1 Ch. 511, supra, p. 495. 

As to a declaration of a charge, see Form 269. 

As to obtaining a declaration that the holders of the debentures are 
entitled to stand in the position of judgment creditors, see Form 287. 

The form of indorsement below is for use in a simple case. 

In actions by one on behalf, care should be taken that the pluintifi 
has personally a good cause of action, otherwise the action may fail,. 
e.g., where the company has a set-ofi. Burt v. British Nation Life 
Association, 4 De. G. & J. 158, 174; Huggons v. Tweed, 10 Ch. D. 359. 
Supra, p. 488. 

Where the company has, after granting debentures, been dissolved 
and reconstituted, the description of the plaintiff’s class may require 
modification. See Marshall v. South Staffordshire Co., (1895) 2 Ch. 36.. 

In an action by one on Iwhalf the plaintiff is dominus litis^ and before 
judgment can compromise or discontinue the action as he thinks fit. 
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And the company before judgment may pay the plaintiff and get 
rid of the action; see Re Alpha Co., (1903) 1 Cb. 203, in which it was 
held that plaintiff was entitled to discontinue even after judgment 
subject to the right of any other debenture holder to come in and 
claim the benefit of the action. 

But where a receiver has been appointed by the Court, the plaintiff 
cannot direct the receiver not to proceed with an action against the 
plaintiff in another capacity to recover assests alleged to be due to the 
company. Viola v. Anglo-American Cold Storage Co., (1912) 2 Ch. 305. 

As to the costs of a representative plaintiff, see supra, p. 513, and 
injra, Chap. LXXXVII. 


Form 181. 

CouimoD 
form writ of 
BuinmouB. 

In the matter of the Coy, Limtd. 

Between [A.], [t/ so, o« behalf, <fic.] Pit, 

and 

[The Coy, Limtd, B., C., and D,] Bits. 

George th(,‘ Sixth, by the Grace of God, of Great Britain, Ireland and the 
British Dotninions beyond the Seas, King, Defender of the Faith. 

To [The (Joy, Limtd, of ; B., of ; C., of ; and 

D., of ]: 

We command you that within eight days after the .service oi' this 
writ on you, inclusive of the day of such service, you do cause an 
ap])earance to be entered for you in an action at the suit of A., and 
take notice that in default of your so doing the pit may proceed therein, 
and judgment may be given in your absence. 

Witness, Frederick Herbert, Baron Maugham, Lord High Chancellor 

of Great Britain, the day of in the year of our Lord one 

thousand nine hundred and . 

X.B. — This writ is to be served within twelve calendar months 
from the date thof, or if renewed, within six calendar months from 
the date of the last renewal, including the day of such date, and not 
afterwards. 

The dft [or dfts] may appear hto by entering an appearance [or 


111 (he High Ct ol' Justice, 
Chancery Division. 

Mr. Ju.stice . 
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Form 181. appearances] either personally or by solor at the Central Office, Royal 
Cte of Justice, London. 

Indorsements to be made on the writ before issue thof. 

The pit’s claim i.s for, «fcc. 

[See Forms 182 et seq., infra.] 

This writ was issued by the sd pit, who resides at ; or, This 

writ was is.sued by E. F., of , whose address for service is , 

solor for the sd pit, who resides at ; or. This writ was issued by 

G. H., of , whose address for service is , agent for 

of , solor for the sd jilt, who resides at [mention the citq, 

tmm, or parish, and ako the name of the street and number of the house 
of the pit's residence, if any]. 

Indorsement to be made on the writ after service thof; 

This writ was .served by mo at on the dft on the 

day of , 19 — . 

Indorsed the day of , 19—. 

(Signed) 

(Addre.s.s) 

As to the title and assignment of aetion in debenture actions, see notes, supra, 
p. 518. 


Form 182. In the High Ct of Justice, 

Title of writ Chancery Division, 
aod indoree- , 

meat of claim 

In the mutter of the — — Coy, Limtd. 

Between A. B., on behalf of himself and all others 
the holders of First Mortgage Debentures 

of the Dft Coy Pit. 

and 

The Coy, Limtd Dft. 

The pit claims as a debenture holder of the dft coy: — 

1. A declaration that the mortgage debentures issued by the dft 
coy, and now outstanding, constitute a [first] charge upon all the 
ppty of the coy comprised therein. 

2. All necessary accounts and inquiries. 

3. Payment. 

4. Foreclosure or sale. 

5. A receiver and manager. 
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The Court will not, as a rule, declare a first charge unless satisfied that all 
possible ineumbranoors are before the Court; and will not, as a rule, on a 
consent order declare a charge at all. Gregory, Lorn ife Co., (1916) 1 Ch. 203, 
at p. 209. 

If the writ does not include a claim for payment, other debenture holders 
may proceed to separate judgments. Cleary v. Brazil By. Co., W. N. (1916) 
178. 

Before applying for a receiver, inquiry should be made whether a controller 
has been appointed by the Board of Trade. Be William Denton, Ltd., W. N. 
(1916) 406. 


In the matter of the Coy, Limtd. 

Between A. B., on behalf of himself and all 
other the holders of the Debentures of 

the Series A issued by the Dft Coy Pit. 

and, &e. 

In the matter, &c. 

Between A. B. and C. D., on behalf of 
themselves and all the other holders of the 

A Debentures of the Dft Coy Pits. 

and, &c. 

In the matter, &c. 

Between A. B., on behalf of himself and all 
the other holders of the First [Mortgage 
Debentures of the Dft Coy] and [on behalf 
of himself and all others the holders of 
the] Second Mortgage Debentures of the 

Dft Coy Pit. 

and, &c. 


In the matter, &c. 

Between A. B., whose claim has been dismissed 

by order dated , on behalf of himself 

and all other the debenture holders of 
the Dft Coy, and W., the off recr and 

tree in bankruptcy, of , added by 

order dated, &c., on behalf of himself 
and all other the debenture holders of 

the Dft Coy 

and, &c. 


Form 182. 


Form 183. 

Title in action 
on behalf. 

A. series. 


Form 184. 


Title where 
two plaintiffs 
suing. 


Form 185. 


Title — one 
plaintiff on 
behalf of two 
('lasses. 


Form 186. 

Title where 
substituted 
plaintiff. 


Pits. 
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Form 187. 


Title — 
plaintiff suing 
as specific 
mortgagee 
and on behalf. 


Form 188. 


Title 'where 
company 
Bullion 
behalf. 


Form 189. 

Title where 
trust deed 
and claim. 


In the matter, &c. 

Between A. B., suing as specific mortgagee in 
his own right and also as a debenture 
holder on behalf of himself and all the 
other holders of debentures of the Dft 
Coy Pit. 

and, &c. 

In the matter, &c. 

Between The A. Coy, Limtd, on behalf of 
themselves and all other the First Mortgage 
Debenture Holders of the B. Coy, Limtd ... Pits, 
against 

The B. Coy, Limtd, and C. on behalf of himself 
and all others the holders of the Second 
Mortgage Debentures of the B. Coy, 

Limtd Dfts. 

Subsequent incumbrancers and other pereon.s interested in the equity of 
redemption should be mad(! defendants. 

In May, 190!), (he judges of the Chancery Division gave the following 
direction;— “ .M] incumbrancers (other than debenture holders) subsequent in 
order of priority to the jilasntiff's debentures should be made parties, and not 
served with notice of the judgment under Ord. XVT. r. 40.” 


In the matter, &c. 

Between A. B., on behalf of himself and all 
othorthe holdersof debentures [or, debenture 
stuck] entld to the lienefit of the Indenture 
mentd in the indorsement on writ in this 

action Pit. 

and 

The Coy, Limtd, and H. and B Dfts. 

The pit claims as a debenture holder of the dft coy : — 

1. To have an account taken of what is due from the dft coy to the 
pit and the other holders of debentures entld to the benefit of an 
indenture dated, &c., and made, &c. 

2. To have the trusts of the sd indenture carried into execution 
under the order of the Court. 

3. To have a receiver and manager of the ppty comprised in the 
sd indenture appointed. 

The dfts, and , are sued as trees of the sd indenture. 
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In the case of debentures and debenture stock secured by trust deed, the pjjj soa 

remedy of foreclosure is not generally available. Schmiiur v. Mayhew, 31 Beav. - 

37; Locking v. Parker, 8 Ch. D. 30; Re Alison, 11 Ch. D. 284. 

The decision in Francis v. Harrison, 43 Ch. I). 18.3, is met by Ord. XVI. r. 8, 
which, as amended by Rule 4 of November, 1893, provides that trustees are to 
represent beneficiaries where the former are “sued in proceedings to enforce 
a security by foreclosure or otherwise.” See Ann. Pr., notes to Ord. XVI. r. 8. 

Ar to directing a sale before or after judgment, see Chap. LXX., infra. 

In the matter, &c. 

Between A. and B., on behalf of themselves 
and all other the holders of First Mortgage 
Del)enture Stock of the Dft Coy and 
the .sd B. also on behalf of himself and 
all other the holders of B Mortgage 

Debenture Stock of the Dft Coy Pits. 

and 

The Coy, Limtd, C., D., E. and F Dfts. 

The pit’s claim is:— 

(1) To have the trusts of a trust deed dated, &c., and made 

between the dft coy of the one pt and the dfts C. and 
D. of the other pt, under which the first mortgage debenture 
stock of the dft (!oy has been issued, and of a trust 
deed dated, &c., and made, &c., under which the B 
Mortgage Debenture Stock of the dft ecy has been issued, 
carried into execution by and under the order of the Ct. 

(2) To have the securities created by the sd trust deeds and the 

sd debentures and debenture stock enforced by foreclosure 
or sale. 

(3) All necessary and proper accounts and inquiries, 

(4) To have a receiver and manager appointed of the ppty 

comprised in the sd trust deeds. 

(5) The dfts 0. and D. are sued as tree.s of the sd trust deed 

dated, &c., and the dfts E. and F. are sued as trees of the 
sd trust deed dated, &c. 


Form 190. 

Where two 
trust deeds. 


The pits claim (1) administration and execution by the Ctof trusts Form 191. 
of an indenture dated, &c., and made, &c., whereby certain ppty 
and assets of the dft coy therein mentd were vested in or charged of claim where 
in favour of the pits as trees upon the trusts therein mentd for securing 
■the A First Mortgage Debentures, the B Second Mortgage Debentures, sutug, 
and the C Third Mortgage Debentures of the dft coy, and that all 
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F«m 191« necessary and proper accounts, inquiries, and directions l)e 
made and given. 

The appointment of a receiver and manager of the ppty and assets 
of the dft coy compiiaed in or subject to the trusts of the ad indenture 

of the of , 1900, and also of the undertaking of the dft coy 

and of all its ppty charged by the sd mortgage debentures but not 
comprised in or subject to the trusts of the sd indenture. 

The pits sue as trees of the sd indenture of the of . The 

dft B. is sued on behalf of himself and all other holders of B Second 
Mortgage Debentures of the dft coy: the dft H. is sued on lichalf of 
himself and all other holders of C Third Mortgage Debenture.s of the 
dft coy. The dfts D. and E. are holders of all the First Mortgage 
Dehontures of the dft coy. 


Form 192. 

Specially in- 
doraed writ 
on naked 
debenture. 


Specially Indorsed Writ. (Ord. III. r. 6). 

In the High Ct of Justice, 

King's Bench Division. 

Between Thomas Jones 

and 

The (Joy, Limtd 


George t-he Sixth, &c. 

We command you, &e. [Sec Form 181. J 
Witness, &c. 


Pit. 

Dfts. 


N.B. — This writ is to be served and appearance is to be entered 
at the Central Office, Royal Cts of Justice. 


Statement of Claim. 

[Pits: the debenture holders, Dfts: the coy.] 

The pits’ claim is for principal and interest due under a covenant 

contained in a dclicnture dated the of , and sealed by the 

dft coy. 

Parlars: — 

Principal 1,000/. 

Interest 50/. 


Amount due 
Place of trial, . 


1,050/. 


(Signed, delivered, &c.) 


And the sum of /. [or such sum as may be allowed on taxation] 

for costs. If the amount claimed is pd to the pit or his solor or 
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agBUt within four days from the service hof, further proceedings Pofm 192 
will be stayed. 

This writ was issued, &c. 

This writ was served, &c. 

Indorsed the day of . 

(Signed) 

(Address) 

Money due upon a naked debenture can be aued for on a writ epeoially indorsed 
in acconlanee witli Ord. 111. r. 6 of Supreme Court. And then application 
can lie made under Ord. XIV. for an order to enter judgment forthwith. See 
further, Ann. Pr., note.s to Ord. XfV. 

Pormerlv an indorsement of a claim for interest on a writ of summons, in order to 
bo a good special indorsement within the meaning of Ord. III. r. C, and Ord. XIV. 
r. 1, had to show either that the interest claimed was payable under an agreement, 
or that it was fixed by statute; but tlie scope of a specially indorsed writ has been 
enlarged by II. S. C. I93.S, (No. 1), and the power of the Court to allow interest has 
been extended by the Lau Revision (Miseellaneous Provisions) Act, 1934, s. 3. 

See Ann Pr., notes to Ord. III. r. 0 and Ord. XI\ . r. 1 (b). 

Ah to eases where defendants are out of the jurisriietion, see Ord. XI., and 
UculM'lii .Sniional Bank v, Paul, (1898) 1 Ch. 283. 

The New Procedure Huks, Ord. XXXVIIU., are available if the action is 
eomnirneed in the King's Bench Division; but, unless the claim is for payment 
only, in which ease the [irocedurc under Ord. 111. r. 6, is usually the quickest, 
the ordinary procedure in the Chancery Division i.s generally found to be the 
most approiiriate, and the necessary relief can usually be obtained without any 
delay. 
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Uadeitaking 
to accept 
service. 

When service 
required, how 
effected. 


Service on 

corporations, 

&c. 


CHAPTER XLIX. 

SERVICE OF WHIT OF SUJLMONS. 

Where a company is defendant, the writ is usually served at the 
registered office unless the company’s solicitor has agreed to accept 
service. By sect. 37U any ilocument may be served on a company by 
leaving it at or sending it by jwst to the registered office. 

This section is jwrmissive and does not preclude other modes of 
service if the company has expressly or impliedly agreed to accept 
another method of ser^'ice. Moutgomenj, Jowa d Co. v, Ldebenthal 
(t Co., (1898) 1 Q. B. 487 (agreement by j)erson out of England for 
service in England), 

The following rules apply to .service of writs 

Ord. DC. r. 1. — No service of writ shall be reijuired when llic defendant, by bis 
solicitor, undertakes in writing to accept service, and enters an appearance. 

R. 2. — When service is required the writ shall, wherever it is practicable, be 
served in the manner in which personal service is now made, but if it be made 
to appear to the Court or a judge, that the plaintiff is from any cause unable 
to effect prompt personal service, the Court or judge may make such order for 
substituted or other service, or for the substitution for service of notice, by 
advertisement or otherwise, as may scorn just. See Ann. Pr., notes to rule. 

R. 8.— . . . Where by any statute [see sect. 370 of the Companies Act, 
1929] provision is made for service of any writ of summons, bill, petition, 
summons, or other proccBs upon any corporation, or upon any society or 
fellowship, or any body or number of persons, whether corporate or unincorporate, 
every writ of summons may be served in the manner so provided. 

By sect. 370 of the Act of 1929, “ a document,” which by sect. 380 
includes summons, notice, order, and other legal process, “ may be 
served on a company by leaving it at, or sending it by post to the 
registered office of the company.” A writ of summons is within the 
section. White v. Land and Wakr Co., W. N. (1883) 174. The 
service should be at the registered office, and not at a branch. 
Watkins v. Scottish Imperial Insurance Co., 23 Q. B. D. 286; Pearks, 
Gunston & Tee, Ltd. v. Richardson, (1902) 1 K. B. 91. Instead of 
posting the writ it may be served by handing it to a director at the 
head office. Watson v. Sheather, Sons & Co., 2 T. L. R. 473. See 
further, notes to Ord. IX. r. 8, in Ann. Pr. 
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The afiBdavit of service must show that the letter^was prepaid. 
WaUhamstow Council v. Henwood, (1897) 1 Ch. 41. 

R. 16.— The person serving a writ of summons shall, within three days at most 
after such service, indorse on the writ the day of the month and week of the 
service thereof, otherwise the plaintiff shall not be at liberty, in case of non- 
appearance, to proceed by dofanlt; and every affidavit of service of such writ 
shall mention the day on which such indorsement was made. This rule shall 
apply to substituted ns well as other service. 

Omission to indorse the writ vitiates the sertice. It is not an 
irrefcularity which can he waived. Hamp-Adams v. Hall, 21 T. L. R. 
631. 

As to service of amended writ. Where no defendant has appeared, 
no re-service is as a rule required; where defendant has made default 
in appearance the amended writ m.ay be filed. Jamaica Rif. Co. v. 
Colonial Bank, (1905) 1 Ch. 677. 

As to treating service as valid notwithstanding irregularities, gei- 
Ord. LXX. r. 1. Dkhon v. Law, (1895) 2 Ch. 62. 

As t(i .substituted .service, see Ord. X. 

As to service out of the jurisdiction, .see Ord. XL, and notes in 
Ann. Pr. 

A company out of the jurisdiction which has issued debentures is 
within the order. Rauiree v. Great North Weet Central E?j. Co., 14 
T. L. R. 448. 

As to appearance, see Ord. XII., infra, p. 543. 

As to default of appearance, see Ord. XIII. 

As to amendment of writ, see Ord. XXVIII. 

Where a winding-up order has been made the writ must be served 
personally on the liquidator. Atm. Pr., notes to Ord. IX. r. 8. 

{Title.) 

I, , of , make oath and say as follows; — 

1. I did, on the day of , 19—, serv^e the above-named 

dfts. The Coy, Limtd, with the writ of summons in this action 

which appeared to me to have been regularly issued out of tbe 
Central Office of the Supreme Ct of Judicature against the above-named 
dfts at the suit of the above-named pit and which was dated on 

the day of , by leaving a true copy of the sd writ of 

summons at the registered office of the dfts the sd Coy, Limtd, 

situate at with a clerk [or servant] of the sd dft coy, or, by 

putting into the post-office receiving house, situate at No. , in 

Street, in the (City) of , a letter duly addressed to the sd 

dfts, The Coy, Limtd, at their registered office, situate at , 

such letter having the proper postage stamp afiSied thto as a 


Indonement 
on service* 


Form 193. 

Affidavit of 
service of 
writ on 
defendant 
company. 
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Affidavit of 

■enrice. 

(Another). 
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prepaid letter, and containing at the time of the same being posted 
as afsd a true copy of the sd writ of summons. 

2. At the time of the sd service the sd writ and the copy thof so 
delivered and left [or, so left; or, so sent by post as afsd] were 
subscribed and indorsed in the manner and form prescribed by the 
Rules of the Supreme Ct. 

3. I did afterwards, namely, on the day of , 19 — , indorse 

on the sd writ the day of the month and wi’ck of the sd service on 
the sd dfts. 


I, &c., clerk to Messrs. , of the same place, solors for the above 

pit, make oath and say as follows: 

1. On day, the day of , before sis of the clock in the 

evening, I served Me.s.sr.s. , who had acted as solors for the dft 

coy and for the off recr acting as liqr of the sd coy, with the summons 
in the action dated, &c., issued from and under the seal of the 

chambers of Mr. Justice , and addressed to the sd dft coy, by 

delivering to and h-aving with the clerk of the sd Messrs. , 

at the address for service of the sd Mcs.srR. , situate at, &c., in 

the City of London, a true copy of the sd summnn.s, and I at the same 
time showed the sd summons to the person to whom such true copy 
was delivered as afsd, by which summons all parties concerned were 
required to attend at the office of Registrar Cos Winding-up, 

Bankruptcy Buildings, Carey Street, London, on the of , 

at twelve o’clock [on the hearing of an applicon on the pt of the pit 
that this matter might be further considered and that an order might 
be made in the terms of the minutes, a copy of which accompanied 
the sd summons]. 

2. There was at the foot of the copy of the sd summons to be 
served and at the foot of the sd summons so produced as afsd a 
memorandum and .statement that such summons was taken out by 

P. and R., of Street, in the county of London, solors for the 

applicant. 
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CHAPTER L. 

APPEARANCE. 

A roEPORATiON aggregate pan only appear by a solicitor, and the 
a])|iearance of a company by its secretary, &c. is refused at the Central 
Office. Ann. Pr., notes to Ord. XII. r. 1. 

If the company is in liquidation, voluntary or otherwise, the liquidator 
cannot appear in person, and appearance should be entered for “ The 
A. B. Co., Limtd., in liquidation, by C. D., its liquidator, duly 
appointed.” Ann. Pr., notes to Ord. XII. r. 1. 

Ord. XII. deals with appearance, and the following are the principal 
rules aqiplicable in debenture and debenture stock actions:— 

Ord. XII. r. 1. — Except in the cases otherwise provided for by these rales, a 
defendant shall enter his appearance in London. 

R. 2. — Appeararoos entered in London shaD be entered in the Central Ofhoe. 

[This is the case although the action has been originally a.sHigned 
or has been transferred to the winding-up jurisdiction.] 

B. 4. — If any defendant to a writ issued in a district registry resides or carries 
on business within the district, he shall appear in the district registry. 

H. 5. — If any defendant neither resides nor carries on business in the district, 
he may appear either in the district registry or at the Central Office. 

R. 6. — If a sole defendant appears, or all the defendants appear, in the district 
registry, or if all the defendants who appear, appear in the district registry and 
the others make default in appearance, then, subject to the power of removal 
in Ord. XXXV. rr. 13 to 18, provided, the action shall proceed in the district 
registry. 

R. 7.— If the defendant appears, or any of the defendants appear, in London, 
the action shall proceed in London; provided that if the Court or a judge shall 
be satisfied that the defendant appearing in London is a merely formal defendant, 
or has no substantial cause to interfere in the conduct of the action, such Court 
or judge may order that the action may proceed in the district registry, not- 
withstanding such appearance in London. 

R. 8. — A defendant shall enter his appearance to a writ of summons by delivering 
to the proper officer a memorandum in writing, dated on the day of its delivery, 
and containing the name of the defendant’s solicitor, or stating that the 
defendant defends in person. He shall at the same time deliver to the officer a 
duplicate of the memorandum, which the officer shall seal with the official seal. 


Appearance 
in London. 

Central Office. 


Defendant 
resident in 
district. 
Where defen- 
dant does not 
reside, &c. in 
district. 
Action to 
proceed in 
registry. 


Action to 
proceed in 
London. 


Appearance. 
Memorandum 
and duplicate. 
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Notice of 
•ppesranoe. 


Defendant’s 
address for 
service. 


Defendant in 
person. 


Memorandnm 

iiiegnlar, 

add^ 

fictitious. 

Memorandum 

of appearance. 

Officer to 
enter memo- 
randnm. 
Defendants 
appearing by 
same solicitor. 


Time for 
appearance. 


showing the date on which it is scaled, ami then return it to the person entering 
the appearance, and the duplicate meniornnduiu so sealed shall be a certificate 
that the appearance was entered on the day indicated by the seal. 

R. 88.— (B- S. C. No. 1, 1029) refers to a defendant entering appearance in 
person. See Ann. Pr., 19S8, p. 134. 

R. fl. — A defendant shall, on the day on which he enters an appearance to a 
writ of summons, give notice of his appr'arnnee (l-'orni No. 2, in Appendix A., 
Part. II.; sec Ann. I’r.) to the pdaintilfs solicitor, or, if the plaintiff sues in 
person, to the plaintiff himself. The notice nin_\ be gi^en either by notice in 
writing served in the ordinary way at the address foi- service (which, in the 
case of a writ issued out of a district registry must t>e tlie address for service 
within the district), or by prepaid letter rlirected to tlint address and posted on 
the day of entering appearance in duo course of post, and shall in either ease he 
accompanied by the sealed duplie.ite memorandum. 

(2) This rule shall not apply to a defendant entering an appearance in person 
through the post under Ride Ha of this onler. 

R. 10.— The solicitor of a defendant appearing by a solicitor shall state m 
such memorandum his place of busine.ss. and if tlie apja-arance is entered in the 
Central Office, a place, to be called hi.s nddre.ss foi sen ice, which shall not be 
more than three miles from the prinoijial entrance of the Central Hall at the 
Royal Court.s of Justice, and if the uppearunec is entered in a district registry, 
a place, to he called hi.s address for service, which shall be within the district; 
and where any such solicitor i.s only agent of another solicitor, he shall add to 
his own name or firm and place of business the name or firm and place of business 
of the principal solicitor. 

R. 11. — A defendant appearing in ixrson shall state in such memorandum bis 
address, and, if the appearance is entered in the Central Office, a jdace, to be 
called his address for service, which shall not be more than three miles from 
the principal entrance of the Central Hall at the Koval Courts of Justice, and 
if the appearance is entered in a district registry, a place, to be called his address 
for service, which shall be w itliiii tlie district. 

R. 12. — If the memorandum does not contain such address it shall not be 
received; and if any such address shall be illusory or fictitious, the appearance 
may be set aside by tlie Court or a judge, on the application of the plaintiff. 

B. 13. — The memorandum of appearance shall be in the Form No. I, in 
Appendix A, Part II., with such variations as circumstances may require. 

R. 14. — Upon receipt of a memorandum of appearance, the officer shall 
forthwith enter tlie appearance in the Cause Book. 

R. 17. — If two or more defendants in the same action shall appear by the same 
eolicitor and at the same time, the names of all the defendants so appearing shall 
be inserted in one memorandum. 

H. 178 gives facilities for transferring to the New Procedure List. 

R. 18. — A solicitor not entering an appearance ... in pursuance of his 
written undertaking so to do shall be liable to an attachment. 

See Re Kerly, (1901) 1 Ch. 467, and Ann. Pi., notes to Ord. IX. r. 1. 

H. 22. — A defendant may appear at any time before judgment. If he appear 
at any time after the time limited by the writ for appearance [viz., eight days, 
inclusive of the day of service, if within the jurisdiction] he shall not, unless 
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the Court or a judge shall otherwise order, be entitled to any further time for 
delivering his defence, or for any other purpose, than if he had appeared 
according to the writ. 

Where service is effected through the post the writ is deemed to 
be served on the day following that on which the letter was posted. 

As to default of appearance, see Ord. XIII. 


(Title, d;c.) 

Enter an appearance for [The Coy, Limtd] in this action. 

Dated . 

N.,of , 

Solor for the dft [coy], whose 
address for service is . 

If the company is in liquidation, whether voluntary or compulsory, appearance 
should be entered for “ The A. B. Company, Limited, in liquidation.” Ann. Pr., 
note to Ord. XII. r. 1. 


Form 195. 

Memorandum 
of appearance. 


P.— D. 


35 
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CHAPTER LI. 

SUMMONS FOR DIRECTIONS. 


In an ordinary debenture action the first step after the close of the 
pleadings (see Chap. LVL) is to take out a summons for directions. 

See Ord. XXX. of R. S. C. 1883, which runs as follows:— 

Summons H, j, — (a) Within seven days from the time when the pleadings shall be deemed 

for directions. closed, the plaintiff shall take out a summons for directions returnable in not 
less than seven days. 

As to the practice generally under this Order, see Ann. Pr., notes to 
Ord. XXX. r. 1. 


(b) Where under Onl. XIV. and Ord. XIVa. the plaintiff applie.s for judgment, 
the judge may deal with such application as if the plaintiff had been entitled to 
take out and had taken out a summons for directions. 

(c) This rule shall not apply to Admiralty actions within the meaning of sect. 66 
of the [Judicature Act, 1626], or to actions in which the plaintiff has applied for 
judgment under Ord. XIV. and directions have been given, or to actions in which an 
application for transfer to the Commercial List is pending or in which transfer 
to such List has been ordered, or to any proceeding commenced by originating 
summons, but in any such action or proceeding a summons for directions may 
be taken out at the instance of any party thereto. 

Interlocutory R. 2. — (1 ) Upon the hearing of the summons the powers of the Court or a judge 
shall include those specified in this Rule. 

(2) The Court or a judge may — 

(a) make such order as may be just with respect to any of the following 
matters, that is to say, discovery and inspection of documents, interro- 
gatories, inspections of real or personal property, and admissions of 
fact or of documents; 

<b) make such order with respect to the place and mode of trial as is provided 
by Rules 1 and 1 a of Ord. XXXVI. ; 

(c) Subject to paragraph (3) of this Rule, order that any particular fact or 

facts may be proved by affidavit, or that the affidavit of any witness 
may be read at the trial on such conditions as the Court or judge may 
think reasonable, or that any witness whose attendance in Court 
ought for some sufficient cause to be dispensed with, be examined 
before a Commissioner or Examiner; 

(d) order that evidence of any particular fact or facts, to be specified in the 

order, shall be given at the trial by statement on oath of information 
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md belief, or by prodaction of doemaents or entries in books, or by 
copies of documents or entries or otfeenrise as the Court or judge may 
direct j 

(e) order that no more than a specified number of expert witnesses mav be 

called; 

(f) appoint a Court expert under Ord. XXXVIIa; 

(l!j record any consent of the parties cither wholly excluding their right of 
appeal or limiting it to the Court of Appeal or limiting it to questions 
of law only ; 

(h) make such order as may be just with respect to pleadings and particulars; 
and may revoke or vary any such order. 

(*■{] \\ here it appears to the Court or judge that any party reasonably desires 
the production of a witness for cross-examination, and that such witness can be 
fuoduced, an order shall not be made authorising the evidence of such witness to 
he given hy affidavit, but the expenses of snch witness at the trial shall be specially 
reserved. 


iSubslituted for Rule.s 2 and 2a by R. S. C. (No. 3) 1937, Decem- 
ber 17th, 1937. 

R. 3.~\u alfidavit shall be used on the hearing of the said summons except No affidavit 
lo special order of the Court or a jmige. to be made. 

R. 4.— On the hearing of the summons any party to whom the summons is Partiesto 
addressed shall, so far as practicable, ap|Jy for any order or directions as to any nppiy for 
iiiterloetitory matter or thing in the action which he may desire. tlirectiona. 

A.s to what constitutes a step in the proceedings within the Arbitration 
Act, 1889, see notes to this rule in Ann. Pr. 

R. 5. — Any application subsequently to the original summons nml before. Subsequent 
judgment for any directions as to any interlocutory matter or thing by any party applications, 
stmll be made under the summons by two clear days’ notice to the other party, 
stating the grounds of the application. 

Pot instance, under this rule, an order may be made to strike out 
a statement of claim on the ground that it discloses no reasonable 
'■aiise of action and to dismiss the action with costs as frivolous and 
vexatious. Pepperell v. Hird, (1902) 1 Ch. 477. After judgment 
applications must be made by ordinary suramon.s. Brown v. 

(1900) 2 Ch. 379. 

fl- 6, — Any application by any party which might have been made at the Cost of 
bearing of the original summons shall, if granted on any subsequent application, subsequent 
be granted at the costs of the party applying, unless the Court or a judge sliall ®PP * t^ns 
be of opinion that the application could not properly have been made at the 
blaring of the original summons. 

71* 7. — On the hearing of the summons or at the trial, the Court or a judge may Evidence, 
ntder that evidence of any particular fact, to be specified in the order, shall be given 
at the trial by statement on oath nf information and belief, or by production of 
'documents or entries in books, or by copies of documents or entries, or otherwise as 
tbe Court or judge may direct. 
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B. 8. — In any action to which Rule 1 of this order applies, if the plaintifi does 
not within seven days from the time when the pleadings shall be deemed to be 
closed take out a summons for direetions under this order, the defendant shall be at 
liberty to apply for an order to dismiss the action, and upon such application the 
judge may cither dismiss the action on such terms as may be just, or may deal with 
such application in all respects as if it were a summons for directions under this 
order. 

Ord. XXX. is applicable to actions to enforce debentures and debenture 
stock, and applications must be made aecordingly. Sometimes the 
order directs that there shall be no pleadings, and that the plaintiff 
shall apply by summons under Ord. XV. for an order for ii(u;ounts and 
inquiries. More commonly the order is to set the action down for 
hearing without pleadings, and as a short cause on affidavit evidence, 
but sometimes pleadings are ordered, or at any rate a statement of 
claim, and then later on further directions can be given, e.g., to set 
down on motion for judgment in default of defence or as the case may 
require. Where the master ordered the action to be “ set down for 
hearing without pleadings and as a short cause,” the Court wa.s of 
opinion that the order should have contained a direction that evidence 
should be by affidavit, but if the defendant did not consent, that there 
should be a statement of claim. But in the particular case the evidence 
on the application for a receiver was allowed to be used and an order 
for the usual accounts and inquiries made. G^ta Percha Corpn., Ltd.; 
Thorntm v. Same, W. N. (1899) 251. Where all the parties appear 
on the summons for directions the master may either; — 

(a) Direct action to be set down for trial without pleadings, on 
notice of trial, with affidavit evidence, as a short cause, on minutes. 

In such a case plaintiff must be directed to serve notice of trial, 
which .shall be a ten days’ notice, unless a shorter time is directed 
under Ord. XXXVI. r. 14; or (which is more convenient) 

(b) Direct action to be set down, on motion for judgment, without 
pleadmgs, as a short cause on minutes, and (although not necessary) 
with affidavit evidence. 

In this case only two days’ notice is required. Directions as 
to affidavit evidence seem only necessary where a party is under 
disability. 

See per Buckley, J., in PringJe & Co., W. N. (1903) 207, and Cadogan, 
dc. Estate, Ltd., W. N. (1906) 112. 

Other judges have required a statement of claim to be delivered. 
The existing practice may be stated thus: If the defendant company 
will appear at the hearing and consent to the usual accounts and 
inquiries^ the action can be set down on motion for judgment without 
pleadings to be heard as a short cause on minutes, but otherwise a 
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statement of claim should be delivered. Re Dupont, Ltd., W. N. 

{1906)14; Kitson Empire Lighting Co., The directions 
usually given on the summons for directions are that pleadings be 
delivered. 

An application for a receiver, as in the case above, is very commonly 
niiule some time before the summons for directions is heard, and in 
many cases upon the hearing of such application (for a receiver), the 
defendants consenting, the motion is treated as the hearing, and the 
usual order for accounts and inquiries made. See Form 275. 

Where this course is adopted, the order on summons for directions 
will generally merely dispense with pleadings. 

As to putting parties under conditions, see Baxter v. Holdsworth, 

(1899) 1 Q. B. 266. 

In case of default in appearance a master cannot dispense with a 
statement of claim. Re Norman, W. N. (1900) 159; and see Oreen 
V. Si. John’s Mansions, Ltd., W. N. (1900) 9. 

The ordinary charge for a notice under Ord. XXX. r. 5, is 5s., but 
il the notice is a special one, a special allowance may be made under 
item 51 in Appendix N. to R. 8. C. 1883. Macgmre v. Milligan, 

(1903) 1 Ch. 145. 

Let all parties concerned attend the Master in Chambers, Royal F orm 196 

Cts of Justice, Strand, London, on day, the day of Summons foi 

19—, at o’clock in the noon, on the hearing of an applicon 

on the pt of the pit to .show cause why an order for directions should 
not be made in this action as follows: — 

Discovery. — That the pit and dft do re.sply file an afft of documents 
within ten days after notice requiring the same. [If payment into Ct 
is asked for, but not otherwise, add here — and .service of copy receipt.] 

Place of Trial. 

Mode of Trial. 

(a) [Insert any application as to the mode by which particular facts 
may be proved at the trial] 

(b) [Any other applications.] 

Liberty to either party to apply. 

That the costa of this applicon be costs in the cause. 

Dated the day of , 19 — ■ 

This summons was taken out by [agents for of ], 

solor for the pit. 

To the dft and to his [their] soloi. 

[Note. — This form was prescribed under Ord. LXl. r. 33, and is 
an amended form of the statutory form of summons for use in 
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Form 196. 


Form 197. 

Older for 
directions. 


Form 198. 

Notice for 

further 

directions. 

{Chancer}' 

Division.) 


Form 199. 

Same. 

(King’s Bench 
Division.) 


Form 200. 

Summons for 
third party 
directions. 


E. B. D. The Ch. form/'though substantially the same, is printed 
with more space.] 

Oflhcial Form C. 4. 


Upon hearing the solors on both sides, and upon reading the affts 
of , the following directions are hby given, and it is ordered:— 

That the pit and dft do, resply, within ten days after notice requiring 
afPt of documents answer on a£Ft stating what documents are or have 
been in their possession or power relating to the matters in question 
in this action. 

(a) [Mode in which particular facts may he proved at the trial] 

(b) [Any other directions.] 

That the action be. tried at with a judge and jury. 

That the costs of this applicon be costs in the c ause. 

Liberty to either party to apply. 

Dated the day of , 19—. 

This form (No. 4 b, Apix-ndix K. to K. S. C.) is now in official use in lieu of 
No. 4.i. 


Take notice that the above-named [pit or dft] intends to apply before 

Master at the chambers of the judge, Boom No. — , Royal Cts of 

Justice, Strand, London, on , the day of , 19—, at 

o’clock in the noon, for further directions in this action as to 

[here state what is required]. 


Take notice that the above-named [pit or dft] intends to apply to 

Master in Chambers, or in his room, No. — , at the Central 

Office, Royal Cts of Justice, Strand, London, on the day 

1 19 — , at o’clock in the noon, for further directions in 

this action as to [here state what is required]. 


Let all parties concerned attend the Master in Chambers, at the 
Central Office, R.oyal Cts of Justice, Strand, London, on — —day 

*'1^® <1^7 > 19 — , at o’clock in the noon on the 

hearing of an applicon on the pt of , for an order for third party 

directions as follows: — 

That the dft deliver a statement of his claim to the sd third party 
within days from this date, who shall plead thto within 
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days. And that the sd third party be at liberty to appear at the Form 200. 
trial of this action, and take such pt as the judge shall direct, and 
be bound by the result of the trial. 

And that the question of the liability of the sd third party to 
indemnify the dft be tried at the trial of this action, but subsequent 
thto. 

Dated the day of , 19—. 

This summons was taken out by , solor for . 

To . 


Take notice that the above-named dft intends to apply to the Form 201. 

Master in Chambers at the Central Office, Royal Cts of Justice, Strand, for 

London, on the day of , 19—, at o’clock in the noon, 

on the hearing of an applicon for an order for third party directions, 

)is follows : — 

That the dft deliver a statement of his claim to the sd third party 

within days from this date, who shall plead thto within 

days, And that the sd third party be at liberty to appear at the 
trial of this action, and take such pt as the judge shall direct, and 
be bound by the result of the trial. 

And that the question of the liability of the sd third party to 
indemnify the dft be tried at the trial of this action, but subsequent 
thto. 

Dated the day of , 19—. 

This summons was taken out by , solor for . 

To . 


Upon a summons for directions orders are frequently made for aooomits. 
inquiries and foreclosure on the authority of Horton v. Boston, 80 
(C. A,), 1899; W. N. (1899) 38, deciding that such relief is within the rule. 

Very commonly the order on the summons is not drawn up. 

Where the master or registrar on the summons directs that the action shaU 
be tried as a short cause without pleadings, the order should also direc that 
evidence ia to be by affidavit. Gutla Percfia- Co,, Thornton v. ( e 
(1899) 251; and see CkurcA SMton, *c. Co., W. N. (1904) 48; and see supra, 

As to moving to disohai^d the order» Horton v. Bosson, 80 L. T 
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CHAPTER LII. 

JOINDER OF AND ADDING AND STRIKING OUT PARTIES- 
REPRESENTATION ORDERS. 


In debenture and debenture stock actions, where there are other 
holders besides the plaintiff, and such holders are numerous, the 
plaintifi always sues on behalf of himself and the other holders of 
the same class, and this he can do under Ord. XVI. r. 9 below. Sec 
further, supra, pp. 535 to 537. 

Suing thus, he is considered to represent such holders, and the 
Court will not listen to an application by a debenture holder so 
represented. If the dissatisfied person considers that the applicant 
does not properly repre.sent him, he should apply to be added as a 
defendant. Watson v. Cave (Ko. 1), 17 Ch. D. 19. 

In such an action a defendant may be added without the plaintifi’ s 
consent. Wihon v. Church, 9 Ch. D. 652. 

All the parties interested in the equity of redemption must be parties 
or represented, and accordingly if the plaintiff sues on behalf of the 
first debentures, and there are second debentures of the company 
outstanding, the holders of the second debentures must be made parties, 
or, if numerous, one of them on behalf of the class ; and where a person 
is so sued on behalf of the class, this should appear on the writ. There 
will then be no necessity for a representation order; see Cadogan, &c. 
Estate, Ltd., W. N. (1906) 112. If it does not appear that the person 
added as defendant is sued on behalf of the class, an order may be 
obtained appointing some person to represent the class. Fraser v. 
Cooper, Hall <& Co., 21 Ch. D. 718, supra, p. 531. 

Joinder of parties is dealt with in R. S. C. Ord. XVI. as follows: — 

Persons claim- Ord. XVI. r. 1. — All persons may be joined in one action as plaintiffs, in whom 
ing jointly, any right to relief in respect of or arising out of the same transaction or series 

MVCTally, or qj transactions is alleged to exist, whether jointly, severally, or in the alternative 
in the altema' v i. t. i „ 

Vive may be ™ere il such persons brought separate actions any common question of law 

plaintiiis. fact would arise; provided that, if upon the application of any defendant 

it shall appear that such joinder may embarrass or delay the trial of the action, 
the Court or a judge may order separate trials, or make such other order as 
may be expedient, and judgment may be given for such one or more of the 
plaintiffs as may be found to be entitled to relief, for such relief as he or they 
may be entitled to, without any amendment. But the defendant, though 
unsuccessful, shall be entitled to his costs occasioned by so joining any person 
who shall not be found entitled to relief unless the Court or a judge in disposing 
of the costs shall otherwise direct. 
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R. 2.-Where an action has been commenced in the name of the wrong person Action r. 

3S plaintiff, or where it is doubtful whether it has been commenced in the name name of ' 
of the nght plaintiff, the (Vmrl. or a judge may, if satisfied that it has been so 
(■ommcnced through a imnf jide mistake, and that it is necessary for the 
iJfterrainatioTj of the real matter in dispute so to do, order any other person to 
lie siihstiliited or added as plaintiff upon such terms as may be just. 

R. 3.— Wliere in an aetioii any ])erson has been improperly or unnecessarily Coimtcrclaim. 
jLiiiJC'd a? a eo-plaintiff, and a defendant has set up a eounterelaim or set-off, he Misjoinder, 
limy ohtniii the benefit thereof by estab/ishinp i,i« <,r countcrclain: as 

against the ]iarties other tlian the eo-plamtiff so joined, notwithstanding the 
misjoinder of sueh plaintiff or any proeecding conaecjuint thereon. 

R. 4.— All jiersoiis may he joined as defendants against whom the right to -Ail persons 

any relief i.s alleged to exist, whether jointly, severally, or in the alternative. io'UBtl 

111 . i ■ • . i. e , 1 . 1 r 1 . 36 defendants. 

And judgment may be given against such one or more of the defendants as may 

he found to be liable, according to their respective liabilities, without any 

aiiiradment. 


A.s to this rule and r. (i, sec Part 1., 15th ed., p. 1169 ef seg. 


B. 5.— It shall not be iioccsaary that every defendant shall he interested as to Defendant 
all the relief prayed for, or as to every cause- of action included in any profceding ™'ed not be 
against lum; but the Court or a judge may make such order as may appear 
pifit to prevent any defendant from being erabarras.sed or put to expense by 
being reijuired to attend any proceedings in which he may have no interest. 


R. 6, — The plaintiff may, at his option, join as parties to the same action all or 
any of the persons severally, or jointly and severally liable on any one contract, 
including parties to bills of exchange and promissory notes, 

R. 7.— Where the plaintiff is in doubt as to the person from whom he is 
entitled to redress, he may, in such manner as hereinafter mentioned, or as may 
be proscribed by any ajiecial order, join two or more defendants, to the intent 
that the question as to which, if any, of the defendants is liable, and to what 
c.xtent, may be determined as between ail patties. 

R. 8. — Trustees, executors, and administrators may sue and be sued on liebalf 
ol or as representing the property or estate of which they are trustees or 
representatives, without joining any of the persons beneficially interested in the 
trust or estate, and shall be eoiisidcred as representing such persons; but the 
Court or a judge may, at any stage of the pri)eeeding.s, order any of such persons 
to be made parties, cither in addition to or in lieu of the previously existing 
parties. 

This rule shall apply to trustees, executors and administrators, sued in 
proceedings to enforce a security by foreclosure or otherwise. 


Joinder of 
persons 
severally, or 
jointly and 
severally 
liable, 
I’laintiff in 
doubt as to 
jienson from 
whom redress 
is to he 
sought. 
Trustees, 
executors, 

&r. may sue 
and be sued 
a.s represent- 
ing estate. 


As to cestuis que trustent suing where their trustees refuse to sue, 
see Ann. Pr., notes to Ord. XVI. r. 8. 


R. 9. — Where there are numerous persons having the same interest in one cause Kepresenta- 
or matter, one or more of such persons may sue or be sued, or may be authorized tion actions. 
t>y the Court or a judge to defend in such cause or matter on behalf or for the 
benefit of all persons so interested. 


Applications to add a defendant are not uncommon, e.g .: — 

(a) By the plaintiff for liberty to add some person as a defendant; 
for instance, a second debenture holder to represent the 
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second debenture holders, or the trustees of a debenture 
trust deed, or some person interested in the equity of 
redemption. 

(b) By a debenture holder to be added as a defendant, e.g., on 
the ground that plaintifi does not properly represent him. 
WaUon V. Cam {No. 1), 17 Ch. D. 19. 

A person may be appointed against his will to represent a class. 
Wood V. McCarthy, (1893) 1 Q. B. 775. 

The rule says “ may be authorized by the Court or the judge to defend " 
on behalf, &c. 

Where a person is ordered or is authorized to defend on behalf of 
himself and others, he is not entitled to consent to judgment, but he 
may submit to judgment on behalf of himself and the persons he 
represents. Bees v. Richmond, 62 L. T. 427. 

The class of persons sought to be represented must be defined in 
the writ with sufficient clearness. Markl & Co. v. Knight, Ltd., (1910) 
2 K. B. 1021. 

See also Duke of Bedford v. EUis, (1901) A. C. 8; and Ann. Pr.. 
notes to Ord. XVI. r. 9. 

Power to R. 9a. — Where in proceedings concerning a trust a compromise is proposed and 

approve gome of the persons interested in the compromise are not parties to the 

S abw^e* proceedings, but there are other persons in the same interest before the Court and 

of some of assenting to the compromise, the Court or a judge, if satisfied that the compromise 

the persons will be for the benefit of the absent persons, and that to require service on 

interested. gyeh {tersons would cause unreasonable expense or delay, may approve the 

compromise and order that the same shall be binding on the absent persons, 
and they shall be bound accordingly, except where the order has been obtained 
by fraud or non-disclosure of material facts. 


Misjoinder 
and non- 
joinder. 


Absent and non-assenting persons may be bound under the rule, 
but not disnentienl persons. Collingham v. Slojier, (1894) 3 Ch. 716; 
<1901) 1 Ch, 769. 

Where some of the absent parties are unascertained, the Court 
may limit a time within which they must come in, or be held to have 
elected to rely on their rights independently of the scheme of 
compromise. Saragossa & Mediterranean Ry. Co. v. Collingham, 
(1904) A. C. 159, reversing on this point Collingham v. Shper, supra; R^ 
Wigglesworth, W. N. (1901) 172. 

R» If* — No cause or matter shall be defeated by reason of the misjoinder or 
non-joinder of parties, and the Court may in every cause or matter deal with the 
matter in controversy so far as regards the rights and interests of the parties 
actually before it. The Court or a judge may, at any stage of the proceedings, 
cither upon or without the application of either party, and on such terms as 
may appear to the Court or a judge to bo just, order that the names of any 
parties improperly joined, whether as plaintiffs or as defendants, be struck 
out, and that the names of any parties, whether plaintiffs or defendants, who 
ought to have been joined, or whose presence before the Court may be necessary 
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in order to enable tbe Court effectually and completely to adjudicate upon 
and settle all the questions involved in the cause or matter, be added. No 
person shall be added as a plaintiff suing without a next friend, or as the next 
friend of a plaintiff under any disabibty, without his own consent in writing 
thereto. Every party whose name is so added as defendant shall be served 
with a writ of summons or notice in manner hereinafter mentioned, or in such 
manner as may be prescribed by any special order, and the proceedings as 
against such party shall l)e deemed to have begun only on the service of such 
writ or notice. 

See Ann. Pr., notes to rule. 

R. 12. — Any application to add or strike out or substitute a plaintiff or defendant 
may be made to the Court or a judge at any time before trial by motion or 
summons, or at the trial of the action in a summary manner. 

Where a summons for directions has been taken out, application 
should be made under Ord. XXX. See Ann. Pr., notes to order. 

R. 13. — Where a defendant is added or substituted the writ of summons shall 
lx; amonded accordingly, and the plaintiff shall, unless otherwise ordered by the 
Court or a judge, file a cop.v of the writ a.s amended and serve the new defendant 
with such amended writ or notice in lieu of service thereof in the same manner 
as original defendants are served. And the proceedings shall be continued as 
if the new defendant had originally been made a defendant. 

A.S amended by R. S. C. (July), 1925. 

R. 86.— Any one of several cesluis qut trust under any deed or instrument 
entitled to a judgment or order for the execution of the trusts of the deed or 
mstrumeut, may have the same without serving any other cestui que trust. 

R. 38. — .^ny . . . trustee entitled thereto may have a judgment or order against 
any one . . . cestui que trust for the . . . execution of the trust.s. 

Ord. XVII. r. 4.- -Where by reason of marriage, death, or bankruptcy, or any 
other event occurring after the comraencement of a cause or matter, and causing 
a change or transmission of interest or liability, or by reason of any person 
interested coming into existence after the commencement of the cause or matter, 
it becomes necessary or desirable that any person not already a party should be 
made a party, or that any person already a party should be made a party in 
another capacity, an order that the proceedings shall be carried on between 
the continuing parties, and such new parly or parties, may be obtained ex 
parte on application to the Court or a judge, upon an allegation of such chaugc, 
or transmission of interest or liability, or of such person interested having come 
into existence. 

See Ann. Pr., notes to rule. 

H. 6. — An order obtained aa in the last preceding rule mentioned shall, unless 
the Court or judge shall otherwise direct, be served upon the continuing party 
or parties, or their solicitors, and also upon each such new party, unless the 
person making the application be himself the only new party, and the order 
shall from the time of such service, subject nevertheless to the next two 
following rules, be binding on the persons served therewith, and every person 
served therewith who is not already a party to the cause or matter shall be 
bound to enter an appearance thereto within the same time and in the same 
manner as if he had been served with a writ of summons. 


Striking out 
and adding 
parties. 


Application 
to strike out. 


Where defen- 
dant added. 


Cestui que 
trust. 


Executor, 
administra- 
tor, trustee. 
Order to 
carry on 
proeecdiiiga. 


Service of 
order to con-- 
tinue action. 
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Solicitor of 
plaintifi' to 
give notice of 
abatement. 


Bankruptcy. 


Death. 


Form 202. 


Order to 
revive when 
plaintiff dead. 


R, 9. — Where any cause or matter becomes abated or in the case of any such 
change or interest as is bythi.s Order provided for, the solicitor for the plaintiff or 
person having the conduct of the cause or matter, as the ease may be, shall certify 
the fact to the proper officer, who shall cause an entry thereof to be made in the 
Cause-Book opposite to the name of such cause or matter. 

Where the plaintifi sues as a debenture or debenture stock holder 
in his own right and then becomes bankrupt, his trustees in bankruptcy 
.should obtain an order under Ord. XVII. r. 4, supra. Batten v. 
Wedgwood Coal and Iron Co., 28 Cli. D. 317; Wolj} v. ya» Boolen, 
94 L. T. 502. If the plaintiff is only a trustee of the debenture.s or 
debenture stock the new trustees should be substituted. 

So also if the plaintiff dies and the cause of action passes to his 
representatives, they should obtain an order under Ord. XVII. r. 4; 
and even before probate the executors of a deceased plaintiff may as 
such be appointed to represent the deceased’s estate. Scott v. Slreatham, 
dtc. Co., W. N. (1891) 153; Aylward v. Lems, (1891) 2 Ch. 81. 


Upon the peton of E. 8., of , widow, it was alleged that this 

action was commenced on the 6th May, 19 — , by the late pit, W. 8., 
on behalf of himself and all other the holders of mortgage debentures 
of the dft coy for an account of what was due and owing to the pit 
and others the holders of mortgage debentures of the sd coy, and to 
have the sd debentures enforced by foreclosure and sale and for the 
appointment of a receiver and manager; and that the statement of 
claim was delivered on the 15th June, 19— ; and that the dfts, C. and 
8., delivered their defence the 17lh November, 19 — ; and that no defence 
has been put in by the other dfts; and that the action has not been 
entered for trial, but the accounts of the respive receivers have been 
passed. That the pit, W. S., died on the 5th May, 1895; and that on 
the Ist July, 1895, letters of administration of the estate of the late 
pit, W. 8., were granted to the petr, E. 8., widow, whereby she became 
and is now the legal personal representative of the sd late pit, W. 8., 
and the action having become defective as afsd, it was prayed and it 
is ordered that the proceedings in this action be carried on and prosecuted 
by the petr as such legal personal representative as pit against the 
dfts. Strapp v. Bull, Vaughan Williams, J., 9th July, 1895. 

.4fter such an order the title of the action was altered as to plaintifi thus:— - 

William Strapp, now deceased, and Elizabeth Strapp (added, by order dated 
9 July, 1895) Plaintiffs.” 


Form 20 3. Upon the peton of the pits this day referred unto this Ot, it was 
Order on alleged that this is a debenture holders’ action, that on the 3rd August, 
■a d^dlnt°^ 1898, an order on further conson was made, that the dft B. G. L. was 
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adjudicated a bankrupt on the 14th July, 1900, and F. W. ia now the 
tree in bankruptcy of the ppty of the ad dft. It was therefore prayed, 
and it is accordingly ordered that the further proceedings in this 
action be carried on by the petrs as pits against the dft The Latigue 
lly. Construction Coy, Limtd, and the sd F. W., under the ofi&cial 
name of the tree of the ppty of B. G. L. the bankrupt, as dfts. 
Mmro V. Latigue Ry., (fee. and others, Buckley, J., 9th July, 1902. 


Upon the applicon of the dfts, Lloyds Bank Limtd, by , &c., 

and upon hearing, and upon reading, &c., and the consent in writing 
of the dft, Lloyds Bank Limtd, to be added as pit to this action, &c., 
and the pits by their solors admitting that the amount due to the holders 
of the first mortgage debentures of the dft coy for principal and interest 
has been paid. 

It is ordered that H. J. B., R. A. J. W. and 0. M. B. (.spinster), be 
dismissed from these proceedings and that the applicant, Lloyds Bank 
Limtd, be added and substituted in the place of the sd H. J. B., 
R. A. J. W. and 0. M. B., as pits in this action. 

And it is ordered that all proceedings be discontinued against the 
applicant as a dft without prejudice to any claim for costs incurred as 
such dft. 

And it is ordered that the costs of the sd H. J. B., R. A. J. W. and 
0. M. B. as pits in this action, including therein any costs properly 
incurred in carrying this order into effect be taxed as between solor 
and client from the foot of the last taxation. 

And it is ordered that the funds in Ct be dealt with as directed in 
the payment schedule hto. 


Schedule. 

[Here follow provisions for payment of taxed costs.] 

John Brinsmead & Sons, Ltd., Brinsmead d‘ Other v. The Company 
<fe Lloyds Bank Ltd. Arthur Stiebel, Reg., 17th July, 1922. 

The amended title of the action was as follows: — 

In the matter of John Brinsmead & Sons, Limtd 
and 

In the matter of the trees of an indenture dated the 
13th November, 1916, made between John 
Brinsmead & Sons (1916), Limtd, of the one 
pt and H. J. B. and R. A. J. W. of the other pt. 


Form 203. 


Form 204. 


Order 

substituting 
one of the 
defendants as 
plaintiff. 

[iSee Form 
186, supra.] 
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Form 205. 

Another. 


Form 206. 

{Jummons to 
add 

applicants 
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Between H. J. B., R. A. J. W. and 0. M. B. 

(spinster) suing on behalf of herself and 
all other the holders of first mortgage 
debentnres of the dft coy (dismissed by 
Order dated the 17th July, 1922), and 
Lloyds Bank, Limtd (added and substituted 
by the sd Order dated the 17th July, 1922) Pits. 

and 

John Brin.sinead & Sons, Limtd, and Lloyds 
Bank Limtd (against whom all further 
proceedings have been discontinued by the 
sd Order dated the 17th July, 1922) ... Dfts. 


Upon the applicon by summons dated the 8th May, 1911, of the dft 
P., and upon hearing the .solors for the apjplicant, for the pits, &c., 
and upon reading the orders, &c., and the afit, &c., and the consent 
in writing dated this day of the sd P. to be substituted as pit in this 
action, and the certificate of the fund, and the sd G. and M., by their 
solors, admitting that ail principal and interest has been pd pursuant 
to the sd order of the 5th May, 1911, it is ordered that the above- 
named G. and M. be dismissed from these proceedings, and that the 
applicant, the sd P., be added and substituted in the place of the 
sd G, and M. as pit in this action; and it is ordered that all further 
proceedings against the applicant as a dft be discontinued without 
prejudice to his claim for costs incurred as such dft, and that this 
action be continued, carried on, and prosecuted in the name of the 
sd P. in the place of the sd G. and M. as the pit in the sd action; 
and it is ordered that the costs of the sd G. and M. of this action, not 
already taxed or allowed or provided for, and including in such 
costs any costs reasonably and properly incurred by them after the 
date of this order, be taxed and pd out of the funds in Ct as directed 
in the payment schedule hto. Gunn v. Piccadilly Hotel and others, 
Neville, J., at Chambers, 20th June, 1911. 


Let, &c. On the hearing of an applicon on the pt of — and 

, trading as , holders of debentures issued by the above- 

named coy for an order that the above applicants may be added as 
dfts to this action on the ground that the pit has an interest adverse 
to them and to other debenture holders, and also that the conduct of 
the proceedings in this action, and of the order dated the — — of 
, may be committed to the applicants. 
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Let, &c. 

On hearing of an applicon on the pt of C., widow, and D., exors of 
the will of the dft A., that they may be added as dfts in this action, 
on behalf of themselves and all other holders of Second Mortgage 
Debentures in the dft coy, in the place of the late A., and that the 
co.sts of the applicon be costs in the action. 


Upon the applicon, &c,, Order that the U. Coy, Limtd, be added as 
pits in this action, and that the writ of summons in this action, and 
that the copy filed at the Central Office, and all subsequent proceedings 
be amended accordingly. House and Land, &c. v. Brading Harbour 
Co., Vaughan "Williams, J., 30th January, 1896. 


"Upon the applicon of the pit by , &c. 

It is ordered that the writ and pleadings in this action be amended 
by striking out after the pit’s name in the title the words “ on behalf 
of himself and all other holders of mortgage debentures in the dft 
coy ” and substituting therefor the word.s “ sole holder of debentures 
in the dft coy ” with all consequential amendments. 

And the costs of the pit of the sd apjilicon are to be included in 
his costs of action. Oowam Soap Co., Ud., Maisel v. Th Company. 
Arthur Stiebel, Reg., 23rd April, 1920. 


Upon the applicon by summons dated the 7th March, 1896. of P., 
and upon hearing solors for the applicant, for the })lt, and for the dfts, 
and upon reading the afit of P. filed, &c.. It is ordered that the applicant 
P. be added as a dft to this action, he by his solor undertaking to 
abide by any order this Ct may make with reference to the additional 
costs, if any, of the attending parties or any of them caused by the 
joinder of the applicant as a dft. Kosher v. Kosher & Co., V. Williams, 
J., April, 1896. 


Upon the applicon by summons dated the 17th November, 1892, 
of 0. <fe S., trading as, &c., holders of second debenture.? issued by the 
above-named dft coy, and upon hearing the solors for the applicants, 
for the pits and for the dft.s, and upon reading the writ of summons, 
&c. It is ordered that the .sd C. and S. be added as dfts in thi.s 
action, and that they do Tepre,sent therein all holders of second 
debentures issued to unsecured creditors in pursuance of the order 
made in the matter of the Cos Acts and of Joseph Bull, Sons & 


Form 207. 

Another, by 
executors of 
deceased 
defendant. 


Form 208. 
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Order 
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Form 211. 


Form 212. 


Appointment 
of defendant 
to represent. 


Form 213. 

Order adding 
holders of first 
debentures as 
defendants 
and appoint, 
ing them to 
defend on 
behalf of their 
class. 


Form 214. 

Judgment 
appointing R, 
to defend on 
behalf and 
usual in- 
quiries, 


Coy, Limtd, and dated the 1st June, 1892. And it is ordered that 
the pit do within seven da 3 's amend the writ of summons in this 
action, and the copy thof filed at the Central Office and all subsequent 
proceedings by adding the sd C. and S. a.s dfts, and the costs 
of and consequent on this applicon are reserved. Strapp v. Bull 
d; Co., Ltd., Vaughan Williams, J., 21at November, 1892. 


Upon the applicon of ,1., &c., Il is ordered that the writ in each of 

the sd actions be on or before the of amended by adding 

the sd J. as a party dft to the sd consolidated actions, and the judge 
doth appoint the .sd J. to represent all other holders of the debentures 
of dft coy who are opposed to the view of the pits and object to the 
appointment of a receiver and manager and [meeting of debenture 
holders directed]. Howard v. Iron, dc., Co., Kekcwich, J., 6th July, 
1891. A. 685. 

Where there is a class having adverse interests to the plaintiff, an order as 
above should be obtained. See Fraser v. Cooper, Hall d: Co., 21 Ch. D. 718; 
and Arm. Pr., notes to Ord. XVI. r. 9. See also faiifield, d-c. Co. v. London, 
dc. Co., \V. N, (1895) 64, that the record should bear the words “ authorized 

by order dated to defend on behalf of himself and aU others the debenture 

holders.” Compare Cadogan, dc. Estate, Ltd., W. N. (1906) 112. 

Upon the applicon by summoms dated the 6th June, 1895, R. H. W., 

of , and T. B. H., of , on behalf of themselves and all other 

the holder.s of the Finst Mortgage Debentures issued by the dft coy, 
and upon hearing the solors for the applicant, the pit and the dfts, 
and on reading the judgment dated the 2nd March, 1895, and an afft 
of D. filed, &c.. It is ordered that the sd W. and H., they submitting 
to be bound by the sd order dated the 2nd March, 1895, in the same 
manner as if they had originally been made parties to the action, be 
added a.s dfts and be allowed to defend the sd action on behalf of 
themselves and all other the holders of the sd First Mortgage Debentures. 
Davidson {on behalf, dec.) v. Davidson and Sons, Ltd., ^orth, J , 
12th June, 1895. A. 2272. 

In the above case the plaintiff sued on behalf of the second debenture holders. 
To effectuate the realization of the assets it was considered expedient to make 
the first debenture holders by their representative parties to the action. 


Upon motion for judgment in default of the dfts in delivering a 
defence this day made unto this Ct by counsel for the pit, and upon 
hearing counsel for pit and for the dfts, and upon reading pit s 
statement of claim having the certificate of the pit’s solor indorsed 
thereon, showing that such statement of claim was delivered on the 
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9th May, 1896, and that neither of the sd dfts has delivered his statement Form 814. 
of defence. This Ct doth order that the dft F. R. be at liberty to defend 
on behalf of himself and all other the holders of the series of Second 
Mortgage Debentures issued by the dft coy, and the ad dft F. R., on 
behalf of himself and all other the holders of the series of Second 
Mortgage Debentures, by his consent submitting to the judgment, 

This Ct doth declare [declaration of charge and usual accounts and 
inquiries], Rosher {on behalf, dc.) v. Romer, 22nd June, 1896. 

The above is an instance of an order (not uncommon) appointing a representative 
at the hearing. 


P.— D. 


36 



662 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LIII. 


CHAPTER LIII. 

CONDUCT OF ACTIONS. 

Cases sometimes arise in which it is desirable to take away the conduct 
of the action from the plaintiff, e.g., where he is not duly prosecuting 
the action, or where he has some conflicting interest. Thus in Rhodesia 
Goldfields, Ltd., (1910) 1 Ch. 239, a debenture stockholder’s action, 
the plaintiff was indebted to the company, and the conduct of the 
action was, after judgment, given to another debenture stockholder. 
In such cases another party interested, e.g., a debenture or debenture 
stockholder, commonly applies to be made a defendant, and, having 
been added, then applies for the conduct of the action. 

Ord. XVI. r. 39.— The Court or a judge may require any person to be made a 
party to any action or proceeding, and may give the eanduet of the aciim or 
proceeding to such person as he may think fit, and may make such order in any 
particular case as he may think just for placing the defendant on the record on 
the .same footing in regard to costs as other parties having a common interest 
with him in the matters in question. 

Where the action is brought by the trustees of a covering deed the 
Court will be disposed to give the conduct to a defendant debenture 
holder, as the trustees are accounting parties. Allen v. Norris, W. N. 
(1884) 118; Wicks v. Iftcks, W. N. (1887) 15. 

Whore two or more actions are consolidated the Court gives the 
conduct to one of the plaintiffs, usually the party who commenced the 
first of the actions. This rule applies to a case where one of the actions 
is transferred from an inferior Court, unless the actions are practically 
simultaneous, in which case the action commenced in the superior 
Court may be given priority. The Mersey, (1901) P. 369. 

The question of conduct is within the discretion of the Court, and 
accordingly the Court of Appeal will not interfere with that discretion 
(Dowbiggin v. Trotter, 20 W. R. 1024), unless in special circumstances. 
{Re Swire, 21 C. D. 647.) 


Form 215. Let, &c., on the pt of the above-named dft A. that the future 

Summons by Conduct of this action be committed to the sd dft in the place of the 
a defendant pp ^ 

for conduct of ‘ 
action in place 
of nlaintiff. 
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Ij , of , make oath and say as follows:— 

], I was by order, dated, &c. made a dft in this action. Affidavit in 

2. I am the holder of First Mortgage Debentures of the dft 

coy, each for 1. 

3. The })lt in this action is not only a holder of some of the First 
Mortgage Debentures of the dft coy, but he is largely interested 

as a member of the dft coy and holds shares therein of 1. 

each. In the result he is not duly prosecuting thi.s action and in 
particular, &c. 

4. T am not a member of the coy and am only intere.sted therein as 

a holder of the First Mortgage Debentures afsd, and I submit 

that tlie conduct of the action should be given to me. 


Ujion applicon of H. & Co., unsecured creditors of the above- Form 217. 
named coy, kc., Order that upon the applicants indemnifying W., pibertyto 
the liqr of the dft coy, against all costs to be incurred by him or 


■wliicli he may become liable to pay by rea.sou of this action being 
defended in the name of the sd coy, the amount and the form of such 
iiiderauity to be .settled by the judge or liy the llegistrar (Cos 
Will, ling-up) in case the parties differ, the future conduct of the. defence 
in this action, on behalf of the dft coy, be committed to the sd 
H. & Co., and order that applicants have ten days from the date 
o( tills order within which to deliver the statement of d( fence o 
t'oy, and order that applicants pay to the dfts, the. coy, tlior cost 
of this applicon, such costs to be taxed, and order that. .i])p ican . 
at liberty to apply to be recouped the amount tiny shall p.i.) 
the as.s,.ts and subject-matter of this action, and the costs of pit and 
of the dfts B. and C. of this applicon are to lie their costs in t us ac ion. 
Waites [oh behalf, <&€.) v. Hemp Yam, dc. Co., Vaughan i lams, ., 
7tli May, 1896. 

For order for oonsolidatiug two aotiorre and giving conduct to one of the plaintiffs. 

'hv™,:!*,!.,., » p. — «< r 

ot A. » ,1„„ .h. ».« om. ” " 

see IJarliwi v . Hall Stmt Tram Co., Chitty, J., ^ *y- . ^ to conduct 

For an order giving liberty to a purchaser of the plamt.fi s debentures 

the action, sec Form 307, infra, p. 945 ^ 

See also Scrvms Club RituU Syndteale, ( . . , , . „f ,,p,,rlv all the tiharcs 

was a oncmau company and the plaintilf waa the holder of ' 
and there were circumstances requinng investigation, an 
conduct of the action to an independent debenture holder who had 
aa a defendant. 


creditors to 
defend deben- 
ture action. 


36 (2) 
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Form 218. 


Consolidation 

order. 


CHAPTER LIV, 

CONSOLIDATION. 

Where separate actions have been brought arising out of the same 
subject-matter and involving a common question of law or fact, 
application may be made to consolidate them. (R. 8. C. Ord. XLIX. 
r. 8.) 

An order to consolidate will usually be made in cases where the 
parties are the same, or where they could all have properly been joined 
in one action. See Bailey v. Marchio'ness Cunon, W. N. (1932) 143. 

Where several persons claim relief by reason of the same transaction 
or series of transactions, and where if separate actions were brought 
any common question of law or fact would arise, they may all join as 
plaintiffs in one action (Ord. XVI. r. 1), and where a right to relief is 
alleged to exist agamst several persons whether jointly, severally, or in 
the alternative, they may all be joined as defendants. (Ord. XVI. r. 4.) 

Further parties may be added, where necessary, after an order for 
consolidation, lie Wortky, 4 Ch. D. 180. 

Where a consolidation order is made, the Court has a discretion and 
must give directions as to the future conduct of the action. See 
Forms 218 and 307. The application can be made by summons or 
motion. 

As to set-off of costs, where actions are consolidated, see Bake v. 
French, (1907) 1 Ch. 428, and Ann. Pr., notes to Ord. LXV. r. 14. 

Where several actions cannot properly be consolidated, an order 
is sometimes made that all the actions shall be set down so as to be 
heard either consecutively or all together. 


Upon the applicon by summons dated , of the first above-mentd 

pit, and upon hearing counsel for the applicant and for the pit in the 
second above-mentd action and the solors for the dfts in both the 
above-mentd actions, and upon reading the writs of summons in both 

the above-mentd actions and an order dated , appointing receiver 

in the second above-mentd action. It is ordered that the above-mentd 
actions be consolidated and proceed as one action. And it is ordered 
that the conduct of the sd consolidated actions be committed to the 
pit J. in the first above-mentd action. Alexander Timber Co., lid., 
Jardine (on behalf, etc.) v. Same, Wright, J., 15th January, 1901. 
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{Title both actions.) Form 219. 

Upon the applicon of the pits by summons, &c., and upon hearing, Another. 
kc., and upon readmg the originating summons dated the Ist January, 

19.31, in the first-mentd action, &c., and the writ of summons dated the 
]7th April, 1931, issued in the second above-mentd action. 

It is ordered that the above-mentd actions be consolidated and do 
proceed as one action. Carlisle (Builders), Lid. v. Hopkinson 
(Middlesex), Lid. and Others and Same v. Same. Arthur Stiebel, Reg., 
nth May, 1931. 


Upon the applicon of the pits in the first-mentd action by summons, 
dated, &c., and upon hearing the solors for the applicants, the pits 
in the second-mentd action, and for the dfts in both actions, and 
ujion reading the writs of summons in both actions, the order dated, 
made in both actions, and the consent in writing of F. T. B. and 
A. B., who with the pits in both actions are the debenture holders 
ill the dft coy. It is ordered that all further proceedings in the second- 
mentd action of Courthope v. Middleton’s, &c. be stayed. And it 
is ordered that E. W. and C. F. K., the receivers and managers 
appointed in the above-mentd action of the Land SecurUies, die. v. 
Middleton's, Sc., do, without prejudice to the question how such 
costs are to be ultimately borne out of funds in their hands, pay the 
costs of the pits in the second-mentd action, such costs to be taxed 
by the taxing master, and the sd receivers and managers are to be 
alloTved the amount thof in passing their accounts in the sd first- 
mentd action. And it is ordered that the dfts’ costs of the second- 
mentd action are to be their costs without reduction. Stirling, J., 
Slst December, 1894, Lond Securities Co., Sc. v. Middleton's, Sc. 


Form 220. 
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Disclosure of 
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Change of 
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notice. 


Form 221. 

Notice of 
ohsoge of 
solicitor. 


CHAPTER LV. 
CHANGE OE SOLICITORS. 


Old. VII. r. 1. — Every solicitor whose name shall be indorsed on any writ of 
summons shall, on demand in writing made by or on behalf of any defendant 
who has been served therewith or has apjjeared thereto, declare forthwith in 
writing whether such writ has Ih-ch issued by him or with his authority or privity; 
and if such solicitor shall declare that tlic writ was not issued by him or with his 
authority or privity, all proceedings ujion the same shall be stayed, and no further 
proceedings shall be taken thereupon without leave of the Court or a judge. 

H. 2.— A party suing or defending by a solieitor shall ... be at liberty to change his 
solicitor in any cause ot matter, without an order for that purpose, but unless and 
until notice of any change of solicitor is filed and copies of the notice are lodged 
and served . . . the former solicitor shall be considered the solicitor of the party 
until the final conclusion of the oause or matter, whctlier in the High Court or the 
Court of Appeal. 

Er. 3 and 4, wliicb came into force on Ist April, 1932, make provision 
for the removal of a solicitor from the record at the instance of another 
party and for the withdrawal of a solicitor who has ceased to act for 
a party. 

See further, Ann. Pr., notes to Ord. VII. 

In a debenture holder’s action, the managing director of the defendant 
company purported to appoint a solicitor to act for the company in 
the place of one appointed by the directors: Held, that he had no 
authority to do so, and the notice of change was taken off the file. Oe 
Reuter v. Morris Process Co., 39 Sol. J. 399. 


{Tilk, (fee.) 

Take notice that the undersigned A. B., of , has been 

appointed to act as solor of the above-named pit in the place of C. D. 
deed. The address for service of the sd A. B. is . 

Dated this day of . 

Yours faithfully, 

A. B. 

To the above-named dfts, and to 
Messrs. , their solora. 



CHANGE OF SOLICITORS. 


567 


(Title, dc.) 

Take notice that Messrs. , of , have been appointed to act 

as Bolors of the above-named pit in this action in the place of Messrs. 

, and that the undersigned , of , have been appointed to 

act as the London agents of the sd in this action, in the place 

of Messrs. . The address for service of the above-named is, &c., 

in the county of, &c. 

Dated, &c. 

Yours, &c., , 

Agents for . 

To the above-named dfts and to Messrs. , their solors. 


(Titles of Actions.) 

Take notice that Messrs. A. and B. have been appointed to act as 
the solors of the above-named dft coy in these actions, in the place of 
E. and C. in the first above-mentd action and in the place of M. in 
the second above-mentd action, and that the undersigned B. and B. 
have been appointed to act as the London agents of the sd A. and B. 
in the first-mentd action and in the place of M. in the second al)ovo- 
mentd action, in the place, &c. 

The address for service of the above-named B. and B. is No. — , 
Street, London, E.C. 

Dated, &c. 

Yours, &,c., 

B. and B., 

No. — , Street, London, E.C., agents to H. B., of C., 

solor to the dft coy and D., liqr thof. 

To the above-named pits and their respive solors and the 
above-named dfts other than the dft coy and their respive 
solors. 


Form 222. 
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Form 224. 

Statement of 
claim in action 
by debenture 
bolders to 
enforce 
eeourity. 


CHAPTER LVI. 

PLEADINGS. 

Not uiK'onimoiily in actions to enforce debentures or debenture stock, 
judgment is taken upon a motion for a receiver, which is treated by 
content as a motion for judgment. There are then no pleadings. 
In other cases, except where the writ is .specially indorsed under 
Ord. III. r. 6, or where the proceedings were commenced by originating 
.summons, a statement of claim must be delivered with the writ or (in 
the Chancery Division) within twenty-one days after appearance. 
Where there is no appearance a statement of claim must be filed. See 
Ord. XX. 

As to pleadings, see also Ord. XIX. and XXI. 

It is sometimes ncees.sary to amend the claim. 

Ord. XX. r. 4 provides a.s follows: — 

tVhenever a statement of claim ia dclhered the plaintilf may therein alter, 
modify, or extend hU elaim without any amendment of the indorBement of the 
writ. 

But this doe.s not apply where the claim i.s filed {Kingdon v. Kirk, 
37 Ch. D. 141), or the statement of claim i.s .specially indorsed on the 
writ under Ord. III. r. 6. See further, Ann. Pr., notes to rule. 

As to reply and subsequent pleadings, see Ord. XXIII. as altered 
by E. S. C. (No. 1) 1933 (w'hich replaced the former rule requiring 
leave to deliver a reply), and notes thereto in Ann. Pi. 

In the High Ct. of Justice, 

Chancery Division. 

Mr. Justice . 

In the Matter of A., B. and Coy, Limtd. 

Between R. C. B, (on behalf of himself and all other 
holders of mortgage debentures of the 

dft coy) Pit, 

and 

A., B. and Coy, Limtd Dfts. 

Staiemenl of Claim, delivered, dec. 

1. The dft coy (hnftr called “ the coy ”) was incorporated in April, 
1C02, under the Cos Acts, 1862 to 1900, for the purposes, among other 
objects, of acquiring and working the business of the firm of A., B. 
and Coy, of , in the county of , slate merchants. 
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2. The objects of the coy as stated in the merndum of asson included 
power to borrow or raise money , and to secure the same by mortgage 
or charge upon all or any of the ppty and rights of the coy, or by the 
issue of debentures or debenture stock. 

3. On or about the 3rd February, 1915, the coy borrowed and raised 
for the purposes of the coy a sum of 25,0001. by the issue of a series 
of morfpige debentures for that amount, which were duly registered 
in accordance with sect. 93 of the Cos (Consoln) Act, 1908. 

4. The sd mortgage debentures were all in the same form for 1001. 
each, and by each such debenture the coy agreed to pay to the 
registered holder thof the principal thereby .secured on the 1st February, 
1942, and in the meantime to pay interest thereon at the rate of 
6 p.c .p.a. by equal half-yearly payments, and the coy thereby charged 
with the payment of such principal and interest its undertaking, 
and all its ppty, both jirescnt and future, and each debenture was 
described as one of a series of debentures for securing the principal 
sum of 25,0001., and was stated to be issued upon and subject to the 
conditions indorsed thereon. 

5. By the conditions indorsed on each of the sd mortgage debentures 
it was, among other things, provided that the sd debentures should 
rank pari passu in point of charge on the ppty therein within mentd, 
and that the charge created by the debenture.s should be a floating 
security. 

(i. By tbe sd indorsed conditions, it was also provided that if the 
coy should make default for six calendar months in the payment of 
any interest thereby secured, the registered holder of such debenture 
might, at any time thereafter, before such interest was pd, by notice 
in writing to the coy, cal! in the principal moneys thereby .secured, 
and that such principal moneys should immediately become payable. 

7. The pit is (and has for upwards of months been) the 

rcgi.stered holder of fifteen of the sd debentures, all dated the 

day of , for securing principal sums amounting in the aggregate 

to 1,5001. 

8. The coy made default in payment of the half-year s interest 

due to the pit on his sd debentures on the of , and on the 

of , and the pit on the of duly served, at the 

registered office of the coy, a notice calling in the principal money 
secured by the sd fifteen debentures. The pit subsequently demanded 
payment of such principal money, but without success. 

9. The whole of the sd principal money, together with interest 

thereon from the — th of , is still unpd and owing to the pit. 

10. The coy is carrying on the business of , aud it is necessary 
for the protection of the pit and the other debenture holders that a 


Form ES4« 
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F«m 2ZL receiver and manager of the ppty and assets of the coy should be 
appointed. 

The pit claims: — 

(1) A declaration that the sd mortgage debentures constitute a 

[first] charge upon all the undertakings and ppty of the 
coy. 

(2) An account of what is due to the pit and the other holders 

of the sd mortgage debentures for principal, interest and 
costs. 

(3) That the sd mortgage debentures maj be enforced by 

foreclosure or sale. 

There are cases in which it may be well to claim payment. See p. fi06, supra. 

As to declaring a charge, see Marwick v. Lord Thurlow, (1S9.^) 1 Ch. 776; 
Parkinson v, Wainurighl, 64 L. J. Ch. 493; Crigglestone Coal Co., (1906) 1 Ch. 
523. In the last case the declaration was made by Swinfen Kady, J. See also 
Gregory, Loi<e<t Co,, (1916) 1 Ch. 203, at p. 209. It. is unusual now to press for 
a declaration of first charge unless there is some dispute as to priorities. 

It is safer to ask in the writ and statement of claim for a declaration of a “first 
charge.” This will entitle the plaintiff, as between himself and other defendants 
having charges who do not appear, to a declaration that his charge has priority 
to theirs. Such defendants arc often added by amendment after settling claim, 
and the matter may then be overlooked. 

(4) A receiver and manager of th<' ppty and business of the coy. 

To such an action as this a defence is rarely put in. If the debentures are 
to be disputed, the line of defence must depend on the sjiecial facts. It may 
be that the debentures were issued in excess of the borrowing powers, or that 
they were obtained by fraud, or that they do not charge all the property, or there 
may bo subsequent incumbrancers who ought to be made defendants. 

If the company is in process of being compulsorily wound up in the High Court 
the action may be assigned to the winding-up judges. See note, supra, p. 530, 
As to the special words on the record, when a debenture holder is authorized to 
defend in a representative capacity, see Fairfield, <tc. Co. v. London, <tc. Steamship 
Co., W. N. (1895) 64. 


Form 22S. 

Another, 
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In the matter of the Coy, Limtd. 

Between A. B., on behalf, &c. [as tK form 189] ... Pit, 

and 

The Coy, Limtd, and C. D. and E. F. ... Dfts. 


Statement of Claims, dtc. 

1. The pit is the registered holder of, and beneficially entld to, 
debentures under the common seal of the dft coy for securing the 

payment of the principal sum of 1, and forming pt of a debenture 

loan borrowed by the sd coy in the year . 
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2. By each of the sd debentures it was declared that the sd coy Form 28S 

[here set otU the material provisions], ^ 

3. Upon each of the sd debentures there were indorsed divers 
conditions, and amongst others the following [here set out such of 
the conditions as may be material, including the reference to the trust 
deed, with its date], 

4. Till- following are the short parlars of the indenture of the 

day of , 19 — . 

5. By the sd indenture, &c. [set out the trust deed so far as may be 
necessary], 

f). Tlic sd indenture was duly executed by the parties, and the 
dfts C. 11. and E. F. are still the trees of such indenture. 

VVlicre the trust deed and debentures were executed after the 3l8t December 
1900, state registration in accordance with sect. 93 of Comjianies (Consolidation) 

Act, 1908, or sect, 79 of the Companies Act, 1929. See p. 180, supra, 

7. The sd debentures and trust deed were duly registered in 
compliance with sect. 79 of the Cos Act, 1929. 

H. On the day of an extraordinary re.solntion of the .sd 

coy was passed to th(‘ effect that it had been proved to the .suti.sfaction 
of the coy that the coy could not, by reason of its liabilities, continue 
its buRirioRS, and that it was advisable to wind up the same, and 
accordingly that the sd coy should be wound up voluntarily, and 
N. was thereupon duly appointed liqr of the .sd coy for the purpo.ses 
of such winding-up. 

9. By an order in this action, made th(‘ day of , the sd 

N. was ajjpointed the receiver and manager of the undertaking and 
ppty of the sd coy. 

10. Besides the debentures issued to the pit as afsd, divers other 
debentures, forming pt of the same loan, have been issued by the sd 
coy, and the holders of such debentures are numerous. 

11. The pit sues on behalf of himself and all othens the holders ol 
the debentures issued by the sd coy. 

The pit claims: — 

(1) A declaration that the pit and the other holders of the debentures 

of the sd coy are entld to a first charge on all the ppty 
to which the sd coy was entld at the commencement of 
the winding-up thof, for securing the principal and interest 
in the debentures mentd; 

(2) That the trusts of the sd indenture may be carried into 

execution under the order and direction of the Ct ; 

(3) That an account may be taken of what is due to the pit and 

the other holders of the sd debentures in respect thof; 
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(4) That the charge contained in the sd debentures may be 

enforced by sale or otherwise; 

(5) That the sd may be continued as receiver and manager 

of the assets and undertaking of the sd coy. 

It may be that the trust deed in effect qualifies or suspends the plaintiff’s 
right to sue, or that a meeting of debenture holders has been held pursuant to 
the provisions of the deed, and has deprived the plaintiff of his cause of action. 
The trustees usually submit to act as the Court may direct. They may, however, 
submit that no action is necessary, and that all that is required could have been 
obtained by an originating summons. 


[Title as in Form 225. the action being assigned to the 
winding-up judge.] 

1. The above-named dft, the Coy, Limtd (hnftr referred to 

as “ the coy ”), is a coy limtd by shares, and duly registered under 
the provision.s of the Co.s Arts [1862 to 1893]. 

2. On the 9th December, 1900. the coy. under the power in that 
behalf contained in its arts of asson, duly issued to the dft H., in pt 
payment for certain p]>ty sold by him to the coy, fifty debentures 
of the coy of each, making together the sum of 5,(K)0f. 

3. Each of the sd debentures was dated, &c., and was under the 
seal of and duly executed by the coy, and was in the following form, 
namely, &c., &c. [state registration]. 

4. The sd debentures were numbered consecutivt-ly 1 to 50. No 
other debentures have been issued by the coy. 

5. By way of further security for the .sd fifty sums of lOOf. each 
secured by the sd debenture.s, and the interest thereon, an indenture 
dated the same 9th December, 1906, was duly made and executed by 
and between the dft H. of the first pt, the coy of the second pt, and 
the dfts J. and M. of the third j)t, whereby certain freehold 
hereditaments, &e. were conveyed unto and to the use of the 
defendants J. and M. in fee simple, upon trust to secure the due payment 
of the sd fifty .several sums of 1001. each and interest secured by the 
sd debentures, and subject thereto upon tru.st for the coy. [State 
registration.] 

6. The royalties and premises comprised in the sd indenture were 
not comprised in the mortgage to E. W. in the sd debentures 
referred to. 

7. The coy was on the same 9th December, 1906, entld to considerable 
real and personal ppty, including certain ironworks, collieries, and 
mines, and the machinery and plant therein. The greater portion of 
the sd ppty still belongs to the coy. 
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8. The coy has also, since the sd 9th December, 1906, acquired other Fonn 22(> 

considerable real and personal ppty, and it is now entld thto. 

9. The mortgage to E. W. referred to in the sd debentures is still 
subsisting. It only affects a portion of the ppty to which the coy was 
entld at the date of the issue of the sd debentures. 

10. The dfts other than the coy and dft M. were at the time of the 
issue of the sd debentures, and had been for some time previously 

thto, the directors of the coy, and the dfts and , &c., arc 

now still its directors. The dft J. was also at the time of the issue of 
the sd debentures, and had been for some time previously thto, the 
solor of the coy. 

11. At the time of and previously to the issue of the sd debentures 
the coy, and also the dft directors, represented to the dft H. that the 
sd mortgage to the sd E. W. was the only incumbrance so charged 
upon the coy’s ppty, and it was on the footing of this representation 
that the dft H. accepted the sd debentures as the conson for his ppty, 

Th(' dft directors, however, now allege that previously to the issue of 
the sd debentures the coy had mortgaged its ppty to the dft directors 
or to a tree or trees for their benefit for considerable amounts. The 
pit does not admit that any such mortgage was ever executed, but 
even if it was so executed the .same ought to be postponed to the 
sd debentures and to the principal and interest thereby secured, 
inasmuch as the dft directors concealed the existence thof from the 
dft H. and induced him to believe that no such mortgage or mortgage.s 
had been executed. 

12. [Transfer of some of H.’s debentures to pit.] 

13. The dft H. has assigned to several other persons others of the 
sd debentures, but is himself still entld to a portion thof. 

14. On the — th , 19 — , it was ordered that the coy should be 

wound up by the Ct under the provisions of the Cos Act, 1929, and C. D. 
has since been duly appointed liqr thof. Leave to bring this action 
has been duly obtained in the matter of the sd winding-up. 

15. No interest has been pd on the sd debentures issued by the 

coy as afsd since the day . The whole of the interest 

since that date on the sd debentures, numbered 41 to 50 inclusive, ,as 
well as the principal sums thereby secured, is now due and owing to 
the pit. 

16. The pit submits that the sd debentures and the principal and 
interest thereby secured constitutes a first charge on all the real and 
personal ppty of the coy, whether the same belonged to the coy on the 
sd 9th December, 1906, or has been acquired by the coy since that date, 
subject only as to such pt thof as is affected thereby to the sd 
mortgage to the sd E. W., dated, &c., and in priority to any alleged 
mortgage or mortgages executed by the coy in favour of the dft 
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directors, and that a receiver of such real and personal ppty ought to 
be appointed, and that the trusts of the sd indenture of the 9th December, 
1906, ought to be carried into execution. 

The pit claims: — 

(1) To have a declaration that the sd fifty debentures of the 

9th December, 1906, con.stitute a first charge upon all the 
real and personal ppty of the coy, .subject only as to such 
pt thof as is comprised therein to the sd mortgage, dated, 
&c., to the sd E. W., and that the sd debentures are entld 
to priority over any mortgage or mortgages, whether prior 
or not to the 9th December, 1906, executed or alleged to 
have been executed in favour of the dft directors, or any of 
them. 

(2) To have an account taken of what is due and owing to the 

pit, and to the other holders of the sd debentures, for 
principal, interest and costs, including the costs of this 
action. 

(3) To have the trusts of the sd indenture of the 9th December, 

1906, carried into execution under the direction of the Ct. 

(4) That the coy be ordered to pay to the pit and to the 

other holders and persons entld to the sd debentures by 
a short date the amount found due to them resply on 
taking the .sd account, and that in default of such payment 
the coy may be foreclo.sed of and from all equity of 
redemption in the sd premise.s comprised in the sd 
debentures, or in the sd indenture of the 9th December, 
1906, or that the sd premises may be sold and the proceeds 
thof applied in payment of the sd account. 

(5) To have a receiver appointed of the real and personal ppty 

of the coy, and a manager of its business. 

(6) [Further and other relief.] 

Defence of the Above-named Dfts, A. and B. 

1. These dfts will refer to the memdum and arts of asson of the dft 
coy (The X. Coy, Limtd) when produced, 

2. These dfts will also refer to the debenture trust deed dated the 16th 
February, 1898, when produced. They do not know the exact amount 
of the pit F.’s holding of debenture stock issued under that deed. 

3. These dfts do not admit that the resolution of the dft coy in 
para. 10 of the statement of claim referred to was passed as alleged, 
and that 10O,OOOZ. B Debenture Stock was issued as alleged and will 
refer to the debenture trust deed dated 31st August, 1900, when 
produced. 
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4. These dfts admit that of the sd lOO.OOOh B Debenture Stock, 
56,000Z. was issued to the public and the remaining 44,000?. to the 
dft (The Bank, Limtd); but save as afsd they have no 
information as to, and do not admit, any of the allegations in para. 16 
of the statement of claim. They do not know whether the figures in 
para. 17 are oorrect. 

5. These dft.s have no definite information as to, and therefore 
do not admit, any of the allegations in paras. 18, 19 and 20 of the 
statement of claim, save and except that they are informed and believe 
that on the 13th February, 1892, an order was made by the High 
Ct of Justice for a compulsory winding-up of the dft coy. 

(i. These dfts submit to act in all respects as this Ct may direct. 

I'nr the following case, see Nelson v. Faber, (1903) 2 K. B. 367. 


Defence and, Gourderclaim. 

1 . The dfts admit that the pits sold and delivered to them, between 
the 1st July, 1900, and the Lst October, 1901, goods to the amount 
(if 27,8261. 10s. Id., as in the statement of claim alleged. 

2. The dfts admit and allege that they have pd to the pit 24,9001. 
m cash on account of the sd indebtedness, and that they (the dfts) 
arc cntld to credit for a further sum of 38!. 19s. 6d., making 
24,938?. 19s. 6d. as in the statement of claim alleged, but they 
wholly deny that the sd 24,938 19s. Gd. comprises all the credits to 
which they are entld. 

3. For the reasons and under the circumstances hnftr apjjearing 
the dfts deny that on the sd 1st October, 1901, being the latest date 
in the statement of claim mentd, or at the date of writ issued, or at 
any date material hto they were or are now indebted to the pits in 
the alleged balance of 2,887!. lOs. 7d. or any pt thof or any sum of 
money whatsoever. On the contrary on all the sd dates (as hnftr 
appears) the pits were and they still are largely indebted on bills 
to the dfts. 

4. On or about the 14th May, 1900, the dfts became, and they 
ever since have been, and still are, the holders of the three debentures 
of the pit coy numbered 1, 2 and 3 resply, each bearing date as afsd 
and duly issued and sealed and delivered to the dfts in their afsd 
trading name of F. & Co., whereby the pit covenanted (inter alia) 
to pay to the dfts the following respive sums at the respive dates : 

Number of Amount Covenanted Date of 

Debenture. to be paid. Payment. 

1 1,500? 1st October, 1900. 

2 1,500? 1st October, 1901. 

3 3,000? lst October, 1902. 
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Fmbi S28i^ 6 . The pits did not on the sd 1st October, 1900, pay, and they never 

have pd, to the dfts any pt of the 1,5001. payable as afsd under the 
covenant contained in the sd No. 1 debenture. 

6. The pits did not on the sd 1st October, 1901, or on the sd 1st 
October, 1902, resply, pay, and they never have pd, to the dfts any pt 
of either of the two sums of 1,5001. and 3,0001. payable as afsd under 
the covenants contained in the sd Nos. 2 and 3 resply. 

7. The dfts submit that they are entld to interest on the sd 3,0001. 
at the rate of 5 p.c.p.a., such interest in the case of the ad No. 1 
debenture for the two years from the sd 1st October, 1900, to the 
1st October, 1902, amounts to 1501., and in the case of the sd Nos. 2 
and 3 debentures for the one year from the 1st October, 1901, to the 
Ist October, 1902, 2251. or 3751. in all. The plt.s have not pd any pt 
of the sd 3751. or any interest what.socver, or any of the three sums 
covenanted to be pd as afsd by the sd three debentures resply. 

8. The sd sums of 1,5001., 1,5001., 3,0001. and 3751. amount to 
6,3751. in all, whereof the dft.s claim the right to set-off 2,8871. 10s. Id. 
against the amount of the claim herein, leaving the residue thof, or 
3,4871. 9s. 5d., to form the subject of their counterclaim. And by 
way of such counterclaim the dfts say as follows: — 

9. They repeat the defence, and they claim against the pits — 

(1) The sd balance of 3,4871. 9s. 5ii. 

(2) Interest at the rate of 5 p.c.p.a. on 6,0001., the total amount 

of the sd three debentures from the sd 1st October, 1902, 
until payment of judgment. 

A. B. 

Delivered, &c. 


Defences. 

In an action to enforce debentures or debenture stock a defence is rarely put 
in. Occasionally, however, cases arise in which the company is able to raise a 
defence, and the following are defences which are sometimes available ; — 

1. That the debenture or debenture stock certi6cate is a forgery, and that 

plaintiff is not entitled to relief. 

2. That the issue of the debentures or debenture stock was ultra vires the 

company. 

3. That the issue of the debentures or debenture stock was ultra vires the 

directors of the company. 

4. That the issue of the debentures or debenture stock was obtained by fraud 

or misrepresentation. 

5. That there was an irregularity in the issue of the debentures or debenture 

stock of which the plaintiff was aware. 

6. That the plaintiff has been paid off or satisfied. 

7. That the plaintiff is not the party entitled to sue, e.g., the transfer under 

which he claims is a forgery, and that he was registered by a mistake. 
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8. That the plaintiff’s fight to eue has been taken away or suspended by an 226 

arrangement sanctioned by the Court, under sect. 153 of the Companies ^ 

Act, 1929, or operating under sect. 261 of the Companies Act, 1929. 

9. That the company is being wound up by nr under the supervision of the 

Court, and that no leave to bring or proceed with the action has been 
obtained. [This objection, however, will probably be taken, not li)f 
pleading, but by an application to stay proceedings.] 

10. Thill the piaintitf’a right to sue has been taken away or suspended by an 

arrangement or compromise sanctioned by the requisite majority of 
the debenture or debenture stock holders under the provi,sions of the 
trust deed or debenture. 

11. That the. company has a set-off or counterclaim again.st the pUiutiff. 

ChrMe V. Taunlon, Ddmard i: Co., (1893) 2 Ch. 17.), fiuprfi, p. iC), 
and infra, pp. 577, ,678 and 6.64. 

12. That the debentures have not been registered under sect. 79 of the 

Companies Act, 1929. 


A.S TO Set-off and Counterclaim. 

Prior to the Judicature Acts, 1873 and 1875, the right of set-off 
was limited. No doubt under sect. 5 of 2 Geo. 2, c, 22, the right ol 
set-off wii-s given where there were mutual debts between the plaintiff 
and the defendant, and by sect. 5 of 8 Geo. 2, c. 21, this was extended 
so a.s to applj’i although .such debt.s might be of a different nature, 
but the decisions put rather a strict construction on the enactment, s. 

It was held that a set-off could only be of a liquidated sum, and not 
unliquidated damages {Morley v. Inglis, 5 Scott, 311; Thomson t. 
Redman, 11 M. & W. 487; Grant v. Royal Exchange, 5 M. & S. 439); 
and only of a sum due and in arrear when action brought [Dendij \. 
Powell, 3 M. & W. 442; Richards v. Janm, 2 Ex. 171); aud that the 
debts must be due in the same right {Grant v. Royal Exchange, sujrra , 
Gordon v. Ellis, 2 C. B. 821; France v. White, 8 Scott, 257). Hence 
a defendant sued by several could not set off a debt due to him from 
one of the plaintiffs {Middleton v. Pollock, 20 Eq. 515, Bowyear 
Pawson, 6 Q. B. D. 540) ; and although the rights of set-off thus conferred 
by statutes were supplemented by equity that did not go v eri far, 
though it enabled an equitable debt to be set off against a legal debt 
as well as an equitable debt. Cavendish v. Greaves, 24 Beav. 163. 

But under Ord. XIX. r. 3, and the Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 39, a defendant may set off or set up ty 
way of counterclaim against the claim of the plaintiff any ng t or c ) 
whether such set-off or counterclaim sounds in damages or not, subjec 
only to the power of the Court or a judge on the application o e 
plaintiff before trial to refuse permission to the defendant to avai 
himself of such set-off or counterclaim if in the opinion of the Court 
or iudee it could not be conveniently disposed of m the pending 

37 
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action or ought not to be allowed. Thus the widest door is now open 
for defence by way of set-off or counterclaim in an action. See Ann. 
Pr., notes to Ord. XIX. r. 3. 

Where a defendant has a cross claim which under the old law could 
be pleaded as a set-off, it is usually pleaded as such, and then the 
counterclaim goes on to claim the balance, if any ; but a defendant is 
not bound to plead part of his claim as a set-off, he may prefer to 
counterclaim for the full amount [Huggons v. Tweed, 10 Ch. D. 359), 
and where a cross claim is not for a liquidated sum or for other reasons 
cannot be pleaded as a set-off under the old practice the defendant 
.should counterclaim for the amount. The counterclaim need not 
be related or analogous to or connected with the original claim. 
Beddall v. Maitland, 17 Ch. D. 174; Stooke v. Taylor, 5 Q. B. D. 576; 
Atwood V. Miller, W. N. (1876) 11. And it matters not how large 
the defendant’s claim is {Winterjield v. Bradnum, 3 Q. B. D. 324); 
but if the plaintiff sues in his own right the defendant cannot counter- 
claim against him as trustee or wee versa. Macdonald v. Carington, 
4 C. P. D. 28; Stumore v. Campbell d Co., (1892) 1 Q. B. 314. Where, 
however, the plaintiff sues as trustee for A., the defendant can set off 
a debt due to him from A. Bankes v. Jervis, (1903) 1 K. B. 549. 

Huggons v. Tweed, 10 Ch. D. 359, is a good instance of set-off and 
counterclaim. In that case the plaintiff’s were the executors of M., 
a holder of debentures of the defendant company for 2,0001., and 
they claimed to have the trusts of a covering deed carried into effect. 
The defendant company alleged that more than 2,0001. was due to them 
in respect of illegitimate profits pocketed by M. as a promoter of the 
company and claimed a set-off, and also counterclaimed for the balance 
of such profits. The plaintiffs sought to have the counterclaim excluded, 
on the ground that it could not be conveniently disposed of in the action, 
and ought to be disallowed; but the Court refused the application. 
“ The defence,” said Jessel, M. R., “ set up by the company is, ‘ Your 
testator was a promoter and director of the company, and in that 
capacity he sold property to the company at a profit, concealing the 
fact that he was one of the owners, and he received as his share of the 
profit the sum of 2,6001., which ought to be set off against his claim upon 
the company.’ The case thus set up is one of an act wrongful indeed, 
but which does not give a mere claim for damages arising from a tort, 
but creates an equitable debt, and I cannot see any reason why the 
Court should say that it is not to be allowed to be set up in the action 
. . . The case raised by the counterclaim is the same as that raised 
by the defence, and I think it right that the company should be allowed 
to bring it forward by way of counterclaim.” 

Where a holder of debentures of a series, containing a pari passu 
clause, owes money to the company, he cannot on a distribution of the 
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proceeds of sale of the company’s assets, set off his debt against the 
amount due to him on his debentures. The principle to be applied 
is that where a person entitled to participate in a fund (viz., the proceeds 
of sale) is also bound to make a contribution (viz., his debt) in aid of 
that fund, he cannot be allowed to participate unless and until he 
has fulfilled his duty to contribute. Cherry v. BouUbee, 4 My. & Or. 
442; Me Brown d Gregory, Ltd., (1904) 1 Ch. 627; and cf. Peruvian 
My. Co., (1915) 2 Ch. 144; and Be H. Wilkins d Elkington, Ltd., 32 
T. L. R. 618. See, further, as to set-off by a debenture or debenture 
stock holder, pp. 654, 655, infra. 

As to the provisions for dealing with inadmissible counterclaims, sec 
Ann. Pr. note to Ord. XIX. r. 3. 

Reply and Subsequent Pleadings: Notice of Trial. 

Old. XXIII., as altered by R. S. C., 1933, of 2nd and 28th Juno, is as follows: — 

(1) tVhero the plaintiff desires to debver a reply, he shall deliver it within seven 
day-s from the delivery of the defence. 

(2) lYhere a counterclaim is pleaded, a reply thereto shah bo subject to the 
Rules applicable to defences. 

Ord. XXVII. r. 13 . — Where a pleading subsequent to a reply is not ordered, 
then, at the expiration of seven days from the delivery of the dofenoe nr reply (if 
any), or, where a pleading subsequent to the reply is ordered, and the party who 
has been ordered or given leave to deliver the same fails to do so within the period 
limited for that purpose, then at the expiration of the period so limited, the 
pleadings .shall be deemed to be elo.sod and material statements of fact in the 
pleailings last delivered shall be deemed to have been denied and put in issue; 
provided that this Rule .shall not apply to a reply to a counterclaim and that, 
unless the plaintiff delivers a reply to a counterclaim, the statements of fact 
contained in such counterclaim shall, at the expiration of fourteen days from the 
delivery thereof, or of such time (if any) as may by order be allowed for delivery 
of a reply thereto, be deemed to be admitk-d, but the Court or a judge may at any 
subsequent time give leave to the plaintiff to debver a reply. 

Ord. XXI. r. 14. — Any person [other than the plaintiff] named in a defence as a 
party to a counterclaim thereby made may deliver a reply within the time within 
which he might deliver a defence if it were a statement of claim. 

The reply is subject to the rules applicable to a defence. Ord. XXIII. 
r. 2, supra. 

Debenture actions do not often proceed to trial, using that word in its 
technical sense ; but as occasionally such actions are tried, some of the 
rales applicable may be referred to. 

The order made on the summons for directions will direct whether 
the matter is to be tried with a special jury or with a common jury 
or without a jury and also where the matter is to be tried, and the 
mode and place of trial so directed may be subsequently altered for 

37 ( 2 ) 
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Mode and 
place of trial. 


Length of 
notice of 
trial. 


Notice of 
trial by 
defendant. 
Motion to 
dismisa for 
want of 
prosecution. 

Entry of 
trial. 


BTifficient cause on a summons or a notice under the summons or order 
for directions issued by either party without any appeal from the former 
direction. See Ord. XXXVI. r. 1. Notice of trial may be given 

(a) in actions to which Ord. XXX. r. 1 applies, at any time after an 
order made on the summons for directions or after an order under 
Ord. XIV. giving directions as to the place and mode of trial, and 

(b) in other proceedings at any time after a reply has been delivered or 
after time for delivery of a reply has expired. Ord. XXXVI. r. 11. 

Ord. XXXVI. r. 1. — The order made on the summons for directions in every 
cause or matter, and every order giving leave to defend under Ord. XIV., shall 
direct whether the cause or matter is to be tried with a special jury, or with a 
common jury, or without a jury (whether by a judge or otherwise), and shall 
also direct where the cause or matter is to be tried, but the mode and place of 
trial so directed may be subsequently altered for sufiBeient cause on a summons 
or a notice under the summons or order for directions issued by either party 
without any appeal from the former direction. If the mode or place of trial is 
BO altered the cause or matter shall thereupon be transferred to the appropriate 
list. 

There follows a proviso (added by R. 8. C. (No. 3), 1933) as to the 
time at which an application may be made to have an action assigned 
to the King’s Bench Division tried with a jury. 

In the Chancery Division the usual place of trial is London, subject 
to any arrangements which may from time to time be made for special 
sittings in Liverpool and Manchester under Ord. XXXVI. r. 22c. The 
Master may, however, direct trial at the assizes of any action which 
can be there tried more conveniently than in London. In the Chancery 
Division the action is tried without a jury unless otherwise ordered. 
Ord. XXXVI. r. 3. As to ordering trial before a jury, see Ann. Pr., 
notes to Ord. XXXVI. r. 6. 

Ord. XXXVI. r. 14.— Ten days’ notice of trial shall be given, unless the party 
to whom it is given has consented, or is under terms or has been ordered to take 
short notice of trial; and shall be sufficient in all cases, unless otherwise ordered 
by the Court or a judge. Short notice of trial shall be four days’ notice, unless 
otherwise ordered. 

Ord. XXXVI. r. 12 (as altered in July, 1903), — If the plaintiff does not within 
six weeks after the time when he first becomes entitled to give notice of trial 
under [r. 11 of the same Order, supra] or within such extended time as the Court 
or a judge may allow, give notice of trial, the defendant may, before notice of 
trial given by the plaintiff, give notice of trial, or may apply to the Court or judge 
to dismiss the action for want of prosecution; and on the hearing of such application, 
the Court or a judge may order the action to be dismissed accordingly, or may 
make such other order, and on such terms, as to the Court or judge may seem just. 

R. 15.— Notice of trial shall be given before entering the trial; and the trial 
may be entered notwithstanding that the pleadings are not closed, provided that 
notice of trial has been given. 
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R. 16.— In London and Middleeei, Mancheater and Liverpool, and such other Avoidance of 
places as the Lord Chancellor shall from time to time direct, unless within six notice of ttiaL 
days after notice of trial is given the trial shall be entered by one party or the 
otlier, the notice of trial shall be no longer in force. 

See further, as to notice of and entry for trial, Ann. Pr., notes to 
Ord. XXXVl, r. 11 d seq. 

As a rule debenture-actions come before the Court, not on notice of 
trial, but on motion, of which only two days’ notice is required. See 
■Chap. LI. 
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Motion for 
reoeirer. 


CHAPTER LVII. 

APPOINTMENT OF RECEIVER AND MANAGER. 


In all actions to enforce debentures or debenture .stock one of tbe earliest 
steps is, very commonly, to apply for tlie appointment of a receiver, 
or of a receiver and manager. 

Direction as to Preferential Payments. 

The judges of the Chancery Division on the 7th March, 1900 (Practice 
Note, W. N. (1900) 58), issued directions as follows:— 

In all ca.sos where a receiver is apjiointed in a debenture holders’ 
action, a direction is to be inserted [in the order] that the receiver do 
forthwith, out of an.v as.sets coming to his hands, jiay the debts of the 
company which have priority over the claims of the debenture holders 
under The Preferential Payments in Bankruptcy Amendment Act, 
1897, and that the receiver be allowed all such payments in his 
accounts. Inquiry No. t> in the common form of judgment in. 
these actions is to be omitted in the future [viz., " an inquiry whether 
there are any, and if any what, debts of the comjiany which have priority 
over the claims of the debenture holders under the Preferential, &c. 
Act, 1897 ]. The undertaking given by the plaintiff in a debenture 
action, on the appointment of a receiver who is to act at once, is to be 
so framed as to extend to all liabilities which would be covered by the 
security when completed and not only to the receivers’ receipts. 

Sect. 107 of the Act of 1908 provided that the preferential debts 
were to be paid forthwith “ out of any assets coming to the hands of 
the receiver ... in priority to any claim ... in respect of the 
debentures, while sect. 209 (3) provided that on a winding-up such 
debts were to be discharged forthwith “ so far as the assets are sufficient 
to meet them ” and “ subject to the retention of such sums as may 
be necessary for tbe costs and expenses of the winding-up.” It 
was, however, held in Glyncorrwg Colliery Co., Ltd., (1926) 
Ch. 951; that where there is no winding-np, the costs of realization 
and the remuneration of the receiver have priority over the claims 
of preferential creditors. The common form of order formerly provided 
that these preferential claims be paid “forthwith.” But in 1929 
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the judges of the Chancery Division resolved as a consequence of 
Re Glyncorrwg Co. (supra) that the practice prevailing before 1900 
should be resumed and that in tie order appointing a receiver the 
direction as to preferential debts should be omitted. But that the 
usual judgment m a debenture holders aetjon should contain an inquiry 
as to preferential debts. See Form 232, injra. 

The word “ forthwith " is now omitted from sect. 78, which replaces 
sect, 107 of 1908. ^ 

mere the receiver who has already been m possession under the Where 
debentures is appointed by the Court, the order should include a ^ofrerhae 
direction to him to include m the accounts to be brought in by him ap^i^ted 
dll his receipts, payments and liabilities as receiver in rcsjioct of his ‘he 
apimii.tment by the debenture holder. Where another j.erson is 
appointed by the Court, the order should reserve liberty to the retiring 
or .sujiprseded receiver to apply in the debenture-hokh'rs' action to 
have his accounts taken. Practice Note, W. N. (1932), 79. 

As sect, 78 only applie.s to registered companies, it would appear 
that no direction for payments of such debts should be inserted in an 
order for the appointment of a receiver iu the ease of a statutory 
tomjiany. 

A receiver who ha.s paid rates due at the commencement of the 


winding up is entitled to be recouped by the liquidator out of the 
assets of the company available for the unsecured creditors, where the 
rates are jiroperly payable as preferential payments. See Mannesmaun 
Tube Co., (1901) 2 Ch. 93. 

The section does not apply to a fixed charge. Lems Merthyr 
Consolidated Collieries, Ltd., (1929) 1 Ch. 498. 


Form 

his Lordship Notice of 


(Title, d'c. dee Forms 182—190.) 

Take notice that this Ct will be moved before 

Mr. Justice , on day, the day of at o’clock “cefrer frnd 

in the forenoon, or so soon thereafter as counsel can be heard, by ma 

counsel on the pt of the pit that — — , of , or some other fit and 

proper person, may be appointed receiver and manager on behalf of 
the pit and other debenture holders of the dft coy of the undertaking 
and ppty of the dft coy comprised in or subject to the charges 
created by the First Mortgage Debentures issued by the dft coy, and 
now held by the pit and the other sd debenture holders, and also to 
manage and work the business and undertaking of the coy with all 
usual directions and with liberty to act forthwith. 

And take further notice that special leave to give this [shortj 
notice for the day afsd (if so, add and to serve this notice of motion 
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Form 229. 


Form 230. 


Affidavit in 
support of 
motion for 
lecdver. 


witli the ■writ of summons in this action] has been obtained from 
Mr. Justice . 

Dated the day of . 

To the dft coy. 

Solors for the pit. 

If there is a trust deed the form will require variation. The application must 
be supported by proper affidavit evidence, showing that the plainliB is entitled 
to have a receiver [and manager] appointed. See fujini, p. ."lOS; and as to the 
fitness of the proposed appointee, see Form L’31, infra. The usual jiractieo 
IS to ajipoint a specified person upon the hearing of the motion, and the whole 
practice of referring the matter to chambers is but rarely followed, for the 
reference to chambers oaiises a delay, which may defeat the very object of the 
motion, as well as exjiense. 


[Title, etc.) 

I, , of , make oath, &c. 

1. The above-named coy (hnftr called ” the coy ”) was incorporated 

on the , with a capital of 1, divided into shares of 

1. each. 

2. The objects for which the coy was incorporated were , and 

other objects specified in the memdum of asson thof. 

3. By clause of the memdum of asson of the coy [set out pmer 

to borrow on security of dd>eniures). 

A print of the memdum and arts of as.son of the coy is now produced 
and shown to me marked . 

4. In the month of the coy issued debentures each for 

securing 1., with interest thereon at the rate of p.c.p.a. 

Such debentures were all in like form. One of the sd debentures 

is now produced and shown to me marked . [Particulars of] 

the sd debentures were duly registered under sect. 79 of the Cos 
Act, 1929, on the , 19 — . 

5. By each debenture the coy covenanted (set out the covenant to 
pay the principal and interest and the charge). 

6. By clause of each such debenture it was provided (set out 

such of the events on which the debenture became payable as are 
material). 

7. I am the registered holder of of the sd debentures for 

securing principal sums amounting to 1. 

8. The coy made default in payment of the interest on the sd 

debentures which fell due on the (set out further reasons for 

appointment of receiver, jeopardy, dec.). 

[9. On the , 19 — , I caused to be served on the coy a notice 

in -writing calling in the principal moneys secured by the sd 
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debentures. A true copy of such notice is now produced and shown 
to me marked .] 

[10. The coy has entered into many important contracts and it is 
essential that such contracts should be properly carried out, with 
a view to the sale of the business of the coy as a going concern.] 

This clause should be added if a manager is required. 

Sworn, &c. 


(Title, &c.) 

I, , of , make oath, &c. 

1. I have for more than twenty years last past known and been 

well acquainted with D., of , chartered accountant, the person 

proposed to be appointed receiver and manager of the assets and 
business of the above-named coy. 

2. The sd D. is a member of the firm of D. k Co., chartered 
accountants, and has been a member of such firm for many years. 
The ,?d D. is a person of rc.spectability and integrity and of good 
credit, and in my judgment he is a fit and proper person to be 
appointed receiver and manager as afsd. 

A misleading affidavit, of fitn<\«s may bo a ground for discharging the receiver. 
Kc Church Frm, Ltd., N. (1917) .79. 


Upon motion this day made unto this Ct by counsel for the pit, 
and upon hearing coun.sel for the dft coy, and upon reading the writ 

of .summons issued in this action on the of , 19 — , an afit 

of , filed — — , 19 — (of fitness of receiver), an afft of filed 

the of , and the exhibits A., B. and C. in the last-mentd 

afft referred to; And the pit by his counsel undertaking to be 
answerable for all suras which W. hnftr named shall receive or become 
liable to pay, until he shall have given security as hnftr directed, 

this Ct doth appoint W. of , chartered accountant, receiver on 

behalf of the pit and other holders of the sd mortgage debentures of 
the dft coy, of [all ppty whatsoever, whether present or future, or 
as may be, following the words of the debenture] [except uncalled 
capital] or [including its uncalled capital] comprised in or subject 
to the security created by the sd debentures, and to manage the 
business of the dft coy. And it is ordered that the sd W. do, on or 

before the day of , 19— [or forthwith], give security as such 

receiver and manager to the satisfaction of the judge. And it is ordered 
that the said W. do pass his accounts and pay any balances which might 


Form 230. 
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Order 
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Form 232. 


Form 233. 


Order on 

metion 

appointing 

receiver and 

manager 

(Kberty to 

borrow). 


be certified to be due from hint as the judge shall direct. And it ig 
ordered that the following accounts and inquiries be taken and made:- 

1. An account of what is due to the pits as the holders of the mortgage 

debenture issued by the dft coy under or by virtue of such 
debenture. 

2. An inquiry of what the ppty comprised in and specifically charged 

b}’ the sd debenture consists and in whom the same is vested. 

3. An inquiry of what the j>pty compri.sed in and charged by way 

of floating charge imly by the sd debenture consists and in 
whom the same is vested. 

4. An inquiry uhat other incumbrautes aflcct the ppty comprised 

in and cliarged bv the sd debenture or any and what parts 
thof. 

5. An inquirv whether there are any and il any what cielit.- and 

liabilities ot the il!t eoy wliicii under seets. 7S and 2Gl of the 
Cos Act, 1929. or .sect. 7 ol the Workmen's Compensation Att, 
1929. uere jtayable out ol' the pjity compri.sed in or subject to 
the floating charge created by the sd del'euture iit priority to 
the motleys secured by the sd debenture. 

And in case the sd W'. shall not have given security as afsd within 
the time afsJ, or within such further time as the judge shall allow, bis 
appointment as siirh receiver and manager is on the expiration of 
such time to forthwith determine, and in any event he is not to act 

as such manager after the day of , 19—, without the leave 

of the judge. 

As to uacttlled capital, .see pp. OltS, ;««/. 

See lie Bunadon and Cozlodye Cual Vu. W. N. (1929), 15. The learned jud^e 
in this ease directed the master (o answer inquirv No. 5 first if he could see his way 
to do so and to make an interim certificate, and that, if poasiblc, the inquiry should 
he shortened by agiecing the workmen'.-- eompenaation ligures with representativeB 
of the workmen. 

Tliis form of orde r can be made on motion if the company conBcnts to judgment. 

As to a declaration ol charge, see- Marvtck Y. Lord ThftrloiPf (1995) 1 file. 776; 
Brinks v. Lyntrm Bold Co., tV. N. ((995) 53; Sadkr v. Worky, (1864) 2 Ch. 
170; Be Criggkatonr Coal Co.. (1906) I Ch. .523. 

Upon motion on the day of May, 19—, and this day made 

unto this Ct by counsel for the above dfts, and upon reading the 
writ of summons issued in this action, dated the 1st May, 19 — , the 
afft of the pit filed, &c., and the order to wind up the dft eoy, dated 
the 9th May, 19 — , made in the matter, &c., and the pit by his counsel 
undertaking to be answerable for what L, M., the receiver and 
manager hnftr appointed, shall receive or become liable to pay as 
such receiver and manager until he shall have given security as 

hnftr directed, this Ct doth appoint the sd L. M. of , chartered 

accountant, receiver on the pt of the pit and all other, if any, the 
holders of the first mortgage debentures issued by the dft coy, the 
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Express Motor Oab Coy, Limtd, of all its undertaking, including 
the goodwill of its business and all its ppty and assets whatsoever 
and wheresoever, present and future, including its uncalled capita! 
for the time being comprised in or subject to the security created 
by the sd first mortgage debentures and to manage the business 
and undertaking of the dft coy with liberty to the sd L. M. to act 
at once, but the sd L. M. is not to act as such manager after the 
16th October, 19 — , without the leave of the judge, And it is ordered 
that the sd L. M. do forthwith give security as such receiver and manager 

on or before the day of , 19 — , to the satisfaction of the 

judge [order lo 'pay preferential debts, now omitted], and it is ordered 
that the sd L. M. do, on the 19th November, and the 19th May in 
each year, leave and pass in the chambers of the Kegistrar of Cos 
Winding-up his accounts as such receiver and manager, the first of 
such accounts to be left on the 19th November, 19 — , and it is 
ordered that the sd L. M. do within fourteen days after the date of the 
certificate of the result of every such account, or at such other times 
as shall be directed by such certificate, pay the balance which shall 
be thereby certified to be due to him, or such pt thof as shall be 
certified to be proper to be pd into C't as directed in the lodgment 
schedule, and it is ordered that the sd L. M. be at liberty for tlic 
purpose of carrying on the business of the dft coy to borrow a sum 
not exceeding 5001. at a rate of interest not exceeding 6/. p.c.p.a. foi' 
the security of the undertaking, ppty and assets of the dft coy, sucli 
sum or sums when borrowed, together with the interest thereon, to 
rank in priority to the sd mortgage debentures. [Provision determining 
appointment if security not given, see p. 5^6.] IStvanston (on behalf) 
V. Express Motor Cab Co., Lid., and Others. Neville, J., 26th May, 
1911. (Amended.) 

Lodgment Schedule. 

In the High Ct of Justice, [Hate and Number.] 

Chancery Division. 

(Short title.) 

Ledger Credit: as above. 


Particulars of Funds to be Lodged. 

j 

j Person to luake 
Lodgment. 

1 

Amount. 

Mone}’. Securitiet'. 

1 

Balances to be from time to time certi- 
fied to be due on passing the receiver’s j 
accounts or so much as shall be certi- j 
fied to he payable. 

Invest and accumulate in New Consols 
amount paid in. 

1 

VV. (receiver) 

: 1 

1 

1 i j. 

1 i 3. d. 

1 

j 

1 
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Order on 

motion 

appointing 

receiver and 

manager 

(aecurity 

already 

given). 


Upon motion on the 2l8t December, 19 — , made unto this Ct (1) by 
counsel on behalf of the pit, and (2) by counsel on behalf of 8. and 
K., the trees of the ppty of W. and P., who carried on busbess 

as bankrupts, and (3) of H., the liqr of the Coy, Limtd, 

and upon hearing counself for the dfts, and upon reading the writ 
issued in this action and dated the 8th January, 19 — , the afift of, &c., 
this Ct doth order that the sd writ of summons in this action be 

amended by adding the names of the sd S, and the Coy, Limtd, 

as dfts in this action, and H., hnftr named, having given security to 
the satisfaction of the Ct by entering into the sd bond, appobt H. 
to be receiver on behalf of the pit and all other holders of first 
mortgage debentures issued by the dft Fraser, &c. Coy, entitled to 
the benefit of the indenture hnftr mentd of the undertaking and ppty 
of the sd coy comprised in or subject to the charges created by the 
first mortgage debentures is.suod by the sd dft coy, and also the ppty 
comprised in and subject to the trusts of the sd indenture dated, &c. 
and to manage the husine.ss and undertaking of the sd dft coy, but 
the sd H. is not to act as such manager as afsd for more than three 
months from the date of this order without leave of this Ct. [Direction 
to pay preferential debts, now omitted. See p. 583, supra,] And 
it is ordered that the dft coy do deliver over to the sd H., as such 
receiver, all cash and books, deeds, papers and documents relating to 
the sd ppty and assets comprised in the sd debentures and the sd 
trust deed, except such books, papers and documents as the off recr 
may require for the purpose of carrying out his statutory duties in 
the liquidation of the dft coy, but such books, papers and documents 
are to be produced to the sd H. as such receiver at any time on 
reasonable notice. And it is ordered that the sd receiver do, on the 
1st January and the let July in each year, leave and pass in the 
chambers of the Registrar of Cos Winding-up bis accounts of his 
receipts and payments as such receiver, the first of such accounts to 
be so left on the 1st June, 19 — , and that he do, within the time fixed 
by the certificate of the sd registrar of the result of each such account, 
pay the balances appearing due on the accounts so left or much tbof 
as .shall be certified as proper to be pd by him into Ct, as directed 
in the lodgment schedule hto.. 


Lodgment Schedule. 

Balance to be from time to time certified to be due on passing the 
receiver’s accounts, or so much as shall be certified as proper to be 
lodged. Horlick v, Fraser South Extended, dec. Co. Warrington, J., 
19th January, 1905. (Amended. See p. 582, ante.) 

The direction to pay preferential debts forthwith will now be omitted. See 
p. 583, supra. 
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The appointment of a receiver may he obtained on motion, although there may ffgju 2S4 

he objeetiona as to want of parties or the frame of the action. See Evans v. 

Cmenlry, ^ 1). M. & G. 911; EwaU v. Swale, 22 Beav. 594; Re Johnson, L 
1 Ch, 325; Hamp v. Robinson, 3 D. .1, & S. 109; Crigglestone. Coal Co., {1906) 1 Oh. 

623. 


Upoji motion this day made unto this Ct by coun.sel for the pit, &c., 235 ^ 

this Ct doth order that a proper person be appointed receiver on 

behalf of the pit and the other holders of mortgage debentures of appoint a 
the dft coy of the undertaking, and all the ppty, both present and receiver and 
future, of the dft coy comprised in and subject to the debentures for ap^oint- 
issued by the dft coy to the pit and other debenture holders, and 
also to manage the business of the dft coy comprised in the sd receiver, 
security, hut such receiver and manager to be appointed is not to 
act as manager after the 25tb October, 1897, without the leave of 
the judge in chambers, and it is ordered that the person to be so 
appointed receiver and manager do from time to time pass his account 
and pay his balances as the judge shall direct; and the sd W.. 
hating undertaken to be answerable for all moneys which shall come 
to the hands of N. in his capacity of interim receiver and manager 
as hnftr mentd, and having signed the registrar’s book to that effect. 

accordingly this Ct doth hby appoint N., of , electrical engineer, 

interim receiver and manager until a receiver and manager shall be 
appointed under this order on behalf of the pit and all other holders 
of the mortgage debentures issued by the dft coy and all the 
ppty, &c., and to manage and carry on the business of the dft coy 
comprised in the sd security, and it is ordered that the dfts, the 
Epstein, &c. Coy, Limtd, do deliver over to the sd N., as such interim 
receiver and manager, all books, leases, deeds, papers, and documents 
relating to the sd ppty and assets, and it is ordered that the sd K. 
do pass his account and pay his balance as the judge shall direct. 

Epstein, &c. Co., Wood v, Epstein, dc. Co. Stirling, J., 30th July, 

1897. 

Where an order ia made in general terms as above, it is still the practice tor 
a summons to be taken out in chambers as follows, and an order obtained 
thereon, and not even before judgment for a receiver to be appointed on thesammons 
for directions. 


Let, &c. on the pt of the pit to proceed on the order dated the Form 236. 

day of , and that A., of , or some other fit and 

proper person may be appointed receiver and manager pursuant to proceed, 
thto. 
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Form &I7. Upon applicon by suidtnons dated the 25th August, 1897, of the 

pit, and upon hearing the solors for the pit and for the dfts, and upon 

appointing reading the order dated the 30th April, 1897, and afft, &c., and the 

judge having approved of N., of , electrical engineer, as a fit and 

pnnnantto ^ ° e rr • ■ 

onler. proper person to be appointed receiver and manager m this action, 

and the sd N. having given .security as .such receiver and manager 
by entering into his recognizances dated the 12th August, 1897, and 

also by entering into a bond together with the Coy, Limtd, as 

his sureties, and dated the 12th August, 1897, which such recognizance 
and bond having been approved by the vacation judge and duly enrolled , 
the judge doth hby appoint the sd N. receiver, on behalf of the pit 
and other holders of mortgage debentures of the dft coy, of the under- 
taking and all the ppty, both present and future, of the dft coy comprised 
in or subject to the debentures issued by the dft coy to the pit and 
other debenture holders, and also to manage the business of the dft coy 
\w. vA , ^.^uV \\v it. wcit, to wot ww ■sna.wa.sgoi wltot 

the 25th October, 1897, without the leave of the judge in chambers; 
and it is further ordered that the sd N. do on the 24th April, 1898, 
and on the same day in each succeeding year, leave in the chambers 
of the judge his accounts as such receiver, and do within fourteen days 
after the allowance of each such account [or at .such other time as shall 
be provided for by 'iirh certificate] lodge m Ct the balance which 
shall be thereby certified to be due from him on such account, or so 
much thof as shall be certified to be so found into Ct, as directed by 
the lodgment schedule hto [the schedule as in Form 234]. Re Epstein 
Co., Wood (on behalf) v. Epstein Co., Stirling, J., 24th August, 1897, 
and an order of Vaughan Williams, .1., 21,st May, 1896. 


Form 238. 

Interim 
appointment 
of receiver 
and manager. 


Upon motion this day made unto this Ct by counsel for the pit, 
and upon reading the writ of summons is.sncd this day, and the order 
to wind-up the dft coy dated the , 19 — . 

And the pits by their counsel undertaking to be answerable for 
what A. E. J. the receiver and manager hnftr appointed shall receive or 
become liable to pay until he shall have given security as hnftr directed. 

This Ct doth order that A. E. J., of , in the City of London, 

chartered accountant, be and be is hby appointed until after the 25th 
November, 1932, receiver and manager on behalf of the pits of the 
undertaking and ppty of the dft coy in or subject to the charges 

created by the debenture dated the , issued by the dft coy and 

now held by the pit. 

And it is ordered that the sd A. E. J. do give security as such receiver 
and manager to the satisfaction of the judge, and do pass his accounts 
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as Buch receiver and manager and pay the balanc^ xrhich may be certified 
to be due from him aa the judge shall direct. 

Liberty to the pits to serve notice of motion for the , 19 — , 

for the continuance of the receiver and manager together with the 
writ of summons. Re George Lunn's Tours, Ltd. (6. 2696 of 1932). 
Stiebel, Reg. 


Upon motion this day made unto this Ct by counsel for the pits, 
and upon hearing counsel for the dft, and upon reading the writ of 
summons issued in this action on the 2l8t November, 1932, the order 
dated the 21st November, 1932 (appointing interim receiver and 
manager (see last form)), the afit of F. H. W. filed the 22nd November, 
1932, and the exhibits therein referred to and the aSt of C. W. T. filed 
the 23rd November, 1932. 

And the pits by their counsel undertaking to be answerable for what 
A. E. J. the receiver and manager hnftr appointed shall receive or 
become liable to pay until he .shall have given security as hnftr directed. 

This Ct doth hby afipoint A. E. J., of , in the City of London, 

ch.irtcrcd accountant, receiver on behalf of the pits of all the 
undertaking and ppty of the dft coy comprised in or subject to the 
securities and charges created by the debenture dated the 26th July, 
1932, issued by the dft coy and now held by the pits and to manage 
the undertaking and business of dft coy, but the sd A. E. J. is not to act 
as such manager after the 24th February, 1933, without the leave of 
the judge. 

And it is ordered that the sd A. B. J. do on or before the 12th 
December, 1932, give security as such receiver and manager to the 
sati.sfaction of the judge, but in case he shall not have given security 
within the time afsd or within such further time as the Ct or judge 
shall allow his appointment as such receiver and manager shall on 
the expiration of such time forthwith cease and determine. 

And it is ordered that the sd A. B. J. do pass his accounts as such 
receiver and manager, including therein all receipts, payments and 
liabilities as the receiver appointed by the pits, and pay the balance 
which may be certified to be due from him as the judge shall direct. 


Upon motion, &c. And the pit and the dfts by their counsel 
consenting to this order. This Ct doth order that the pit W. T. W. 
be appointed, on giving security, receiver and manager without 
remuneration on behalf of the pit and all other holders of mortgage 
debentures issued by the dft coy of the undertaking of the dft coy 
and all its ppty excluding uncalled and unpd capital comprised in the 
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Fofin 238. 


Form 239. 

Order 
appointing 
receiver and 
manager. 


Form 240. 

Another. 

Plaintiff 

appointed 

without 

remuneration. 
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Farm MQ. mortgage debentures issued by the dft coy. But the sd pit W. T. W. 

is not to act as such manager after the 1st March, 1921, without the 
leave of the judge in chambers. And it is ordered that the sd pit 
W. T. W. do forthwith, &c. {as in Form 233). And it is ordered that 
the sd pit W. T. W. do pass his accounts and pay any balances which 
may be certified to be due from him as the judge shall direct. Re 
Rynes-Wilson, Ltd., 1920, R. 2164. Sargant, J., 30th November, 
1920. 

For order by consent appointing receivers and managers without seciinty 
plaintiffs undertaking to supply funds not exceeding Id.OOOi. to carry on the 
business, see Rodeunld v. Wayne's. <tc. Iron Works, Malins. V.-C.. 2.'5th May, 
1876, B. 1524. 

For order appointing receiver and manager, “ subject and without prejudice to 
the rights of any prior incumbrancers (if any), and also to manage and work 
the business of the defendant company,” &c., see order of Chitty, J., I’oniifex 
V. Wood. 30th October, 1888. 


Form 241. 

Clerk of 
company to 
be receiver 
and manager 
without 
eeourity. 


Upon motion, &c. Appoint H., of , the managing clerk of 

the dft coy, without his being required to give security, and at his 
present salary of 21 5*. per week, to manage the real and personal ppty 
and business of the dft coy comprised in the indenture dated, &c., in 
the writ in this action mentd, and to receive the rents and profits 
and produce of the sd ppty and business until further order of this 

Ct: And order that the dfts, The Coy, T. and G. deliver over 

to the sd H., as such receiver, all securities in the hands of them or any 
of them, together with all books and papers relating to the real and 
personal ppty and business of the coy. [Accounts. Payment. Invest- 
ment. Accumulation.] Perry [on behalf of, dc.] v. Clutton Hall Coal 
Co., Malins, V.-C., 22nd June, 1876, B. 1698. 


For order appointing chairman of directors of defendant company (without 
salary and without security) to be receiver and manager, and ordering the company’s 
late solicitor to deliver over to him books and papers, see Morrell v. Lodyna 
Petroleum Syndicate, 5th March, 1892. 

Where a receiver appointed out of Court is subsequently appointed by the 
Court, the order should direct accounts to contain receipts, payments and liabilities, 
as receiver appointed by debenture holders; or, if another person is appointed, 
give liberty to the first receiver to have his accounts taken in the action. (Practice 
Note, W, N. (1932) 79.) 



CHAPTER LVIII. 


RECEIVER’S SECURiry. 

In a debenture action a receiver, or a receiver and manager, is usually 
appointed on motion soon after the commencement of the action, with 
liberty to act at once, the i)laintiff by his counsel undertaking to be 
answerable for what such receiver and manager may receive under 
this order until he shall have given security as hereinafter directed; 
and the order then directs the receiver and manager to give security 
within (generally) twouty-one days. 8ce Form 232, suyra. 

The following rules of R. S. C. Ord. IV. apply: — 

Ord, L. r. 16. — E.'cccpt as proviiU-d in ttic next following rule, where an order 
is luatle directing a receiver to ()p appointed, unless otlierwise ordered, tlie 
peraon to be appointed shall first give seeurtty to be allowed by the Court or 
a judge, duly to account for wliat he shall reeeive as such receiver, and to pay llio 
same as tlie Court or judge siiall direct, and the person so to bo ajjpointed sball, 
unless otherwise ordered, be allowed a proper salary or allowance. Such security 
shall be liy guarantee in the horrn No. 21, in Ap|)endi.x L., unless tlie (Vnirl or a 
judge shall otherwise oriler. 

H. 16a. — Where the amount for which security is to be given does not exceed 
5001., such security may be given by an undertaking in tiie form specified in 
the appendix to these Rules, wliich may be cited as Form 21 a of Appendix L. 
of the Rules of the Supreme Court. Such undertaking shall he signed by tlie 
receiver, and his surety or sureties, or in the case of a guarantee or other company, 
shall be sealed with the seal of such eompany or otherwise duly executed. The 
undertaking shall be filed in the Central Office, or where the proceedings are 
pending in a District Registry in such Registry, and kept as of record until the 
same shall have been duly vacated. 

This rule was added by K, S. C, (July) 1911, r. 7. 

H. 17.— Where any judgment or order is pronounced or made in Court appointing 
a person therein named to be receiver, the Court or a judge may adjourn to 
chambers the cause or matter then pending, in order that the person named as 
receiver may give security as in the last preceding rule mentioned, and may 
thereupon direct such judgment or order to be drawn up. 

“ Receiver ” includes a manager appointed by or under an order 
of the Court. Ord. LXXI. r. 1. 

It is now the usual practice to provide in the order that unless the 
security be completed within the time specified the appointment 


D. 
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shall lapse. See Be Simms & Woods, Lid., W. N. (1916) 223; and 
p. 505, supra. 

In such cases the plaintiff should in due course take out a summons 
to proceed under the order dated, &c., and to settle the security to 
be given pursuant thereto. See Form 243. 

This summons should be served on the other parties to the action, 
and should be supported by an affidavit as to the solvency of the 
surety. For form of affidavit, see Forms 245, 340, infra. 

At the hearing of the summons the Master or Registrar in Companies 
Winding-up, as the case may be, will settle the security, usually a 
guarantee by the receiver in the prescribed form, R. S. C., Ord. L. 
r. 10, App. L., No. 21, with a bond by a guarantee society as surety; but 
sometimes the sureties are ordinary individuals. In cither case 
evidence of the solvency has to be given by affidavit. Rule 16a, supra, 
now' gives power, where the amount of the security does not exceed 
5001., to provide it by way of a signed undertaking. 

The Court may accept the security of a foreign company. Aldrich 
v. British Griffin, &c. Co., (1904) 2 K. B. 850. 

As to security to be given by Scotch guarantee companies, see 
Ann, Pr., notes to Ord. L. r. 16. 

When security has been given the Master or registrar gives the usual 
certificate that .security has been given. See Form 248. 

Occasionally the order appoints a person therein named to be 
receiver upon first giving security, and adjourns the matter to chambers, 
as contemjjlated by Ord. L. r. 16, and the plantifi then takes out a 
summons to proceed, Form 243, and in due course a receiver is selected 
and gives security, and an order is drawn up reciting that the receiver 
has given security. 

A receiver is not allowed to enter into any agreement with his sureties 
by which he minimises their risk by providing that the receivership 
funds shall be placed in joint names. The Court has a right to a 
security quite independent of the receivership, and not a security 
which is to be, as it were, worked out of the estate itself. White v. 
Braugh, 3 Cl. & Fin. 44, 59. 

Unless the receiver is appointed without remuneration, he has to 
pay all expenses in finding security and pay the premiums himself, 
but if appointed without remuneration he is allowed, out of the assets, 
the amount of premium paid by him to a guarantee society. Harris 
V. Sleep, (1897) 2 Ch. 80. Ann. Pr., notes to Ord. L. r. 16. 

Security may be dispensed with by consent of all parties, and the 
Court will sometimes of its own accord appoint an interim receiver 
without security in order to enable him to take possession at once. 
Hyde v. Warden, 1 Ex. D. 309; Taylor v. Eckerley, 2 Ch. D. 302. In 
debenture holders’ actions the undertaking to be answerable for a 
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leceiver’s receipts must extend to all liabilities which would be covered 
by the security when completed. Practice Note, W. N. (1900) 68. 

The liability of a receiver for moneys received by him does not 
depend on the perfecting of his title by giving security; both he and 
his surety must account for all moneys received and expended by the 
receiver, as such, whether before or after the giving of his security. 
Smart v. Flood, 49 L. T. 467. 

Tlie .surety i.s liable for all sura.s of money which the receiver wa.s 
liable to pay into Court or account for (Tic Graham, (1895) 1 Cb. 66); 
but creditors for debts incurred by the receiver cannot claim against 
the surety. British Power Co., (1910) 2 Cb. 470. 


{Title.) 


Form 242. 


I, of , in the county of , receiver and manager Undertaking 

appointed by order, dated, &c. (or proposed to be appointed), in this “ to security. 

action hby undertake with the Ct to duly account for all moneys and 

ppty received by me as such receiver and manager, and for which 

I may be held liable, and to pay the balances from time to time 

found due to me, and to deliver any ppty received by me as such 

receiver and manager at such times and in such manner in all respects 

as the Ct or the judge shall direct. 

And we, , hby jointly and severally (in the ca.se of a guarantee 

or other coy strike out “ jointly and severally ”) undertake with 

the Ct to be answerable for any default by the sd as such 

receiver or manager, and upon .such default to pay any person or 
persons or otherwi.se, as the Ct or judge shall direct, any sum or 

sums not exceeding in the whole 1. that may from time to time 

be ecrrified by a Master of the Supreme. Ct to be due. from the .sd 
receiver, and we submit to the juri.sdiction of the Ct in this action 


to determine any claim made under this undertaking. 

Dated this day of . 

(Signatures of the receiver and his surety or sureties. In the case 
of a surety being a guarantee or other coy it must be sealed or otherwise 
duly executed.) 


Let, &c. (See Forms 171, 172.) Form 243. 

On the hearing of an applicon on the pt of the pit to proceed on summons to 

the order, dated the day of [and to settle the security to “'ttle 

be given by , the receiver [and manager] pursuant tntoj. security. 

WTiere the order appoints the receiver out and out the ■words in brackets will 
stand; hut if the order only directs the appointment of a receiver the words in 
brackets may be omitted^ 


38 (2) 
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Form 844. 

Receiver’* 
gnuontee. 
Ann . Ft. 
App. L. 21. 


In the High Ct of Justice, 19 — . No. . 

Division. 

Title of Action. Re , v. . 

Guarantee for 1. Annual premium 1. 

This guarantee is made the day of , 19 — , between (receiver) 

of in the county of (hnftr called “ the receiver ”) of the 

first pt, the above-named , the registered ofiice of which is at 

in the county of (hnftr called “ the surety ”), of the second pt and 

His Majesty King George VI. of the third pt. 

Whereas by an order of the Division of the High Ct of Justice, 

dated the day of , 19 — , and made in the above-mentd action 

the receiver has been appointed to receive (and manage) [follow words 
of the order]. And it was ordered that the receiver should give security 
to the satisfaction of the judge on or before the day of , 19 — . 

And whereas the surety has agreed at the request of the receiver to 
issue this guarantee in con.son of the annual premium above mentd (the 
first payment of which the surety hby acknowledges) which guarantee 
has been accepted by the judge as a proper security pursuant to the 
ad order, in testimony whereof one of the Masters of the Supreme Ct (or 
a Registrar of the Cos Ct or a District Registrar) has signed an allowance 
in the margin hof. 

Now this guarantee witnesses as follows ; — 

1. The receiver and the surety hby jointly and severally covenant 
with His Majesty the King and his successors that the receiver shall 
and will from time to time duly account for what he has already received 
since the date of the sd order appointing him and shall hnftr receive or 
for what since the date of the sd order appointing him he has or shall 
hnftr be or become liable to pay or account for as such receiver (and 
manager) as afsd including as well every sum of money or other ppty 
so received during the period for which he has been appointed as also 
every sum of money or other ppty so received in respect of any extended 
period for which he may be appointed and shall and will pay or deliver 
every such sum or ppty as the Ct or judge thof shall direct. 

2. Provided always that it is hby mutually agreed as follows; — 

(a) If the receiver shall not for every successive twelve months to 
be computed from the date of his appointment as such 
receiver as afsd or within fifteen days after the expiration of 
such twelve months pay at the office of the surety the annual 

premium or sum of 1., then the surety shall be at 

liberty to apply by summons at chambers in the sd action 
to be relieved from all further liability as such surety under 
this guarantee save and except in respect of any damage or 
loss occasioned by any act or default of the receiver in 



RECEIVER’S SECURITY. 


597 


relation to his duties as such receiver (and manager) prior Form 244 . 
to the hearing and determination of such summons. 

(h) A statement under the hand of any Master of the Supreme Ct 
(or of a Registrar of the Cos Ct or of a District Registrar) of 
the amount which the receiver is liable to pay and has not 
jid under this guarantee and that the loss or damage has 
been incurred through the act or default of the receiver 
shall be conclusive evidence in any action or information 
by His Majesty against the receiver and surety or either of 
them or by the surety against the receiver of the truth of 
the contents of such .statement and .shall constitute a binding 
charge not only against the receiver and his personal 
representatives but also against the surety aud its funds 
and }ipty without its being necessary for His Majesty to 
ta.kp any legal or other proceeding.s against the receiver for 
the r(‘covery thof and without any further or other proof 
being given in that behalf in any action to enforce this 
guarantee. 

(e) The liability of the sunity under this guarantee i.s limited to the 

sum of 1 . Provided nevorthc]es.s that a Master of the 

Supreme Ct (or a Registrar of the Cos Ct or a District 
Registrar) may by bis signature to the indorsement on this 
guuraiitee (in the form printed thereon) reduce the sd 
liability of the surety still further or (but only with the 
consent of the surety by an instrument in writing executed 
in the manner prescribed by its arts of a.s.son) increase such 
liability as may be necessary and upon such indorsement 
thi.s guarantee shall continue in full force but in that case 
the premium shall be correspondingly reduced or increased. 

3. It is hby further agreed between the receiver and the .surety as 
follows; — 

(a) The receiver will on being discharged from his office or on ceasing 

to act as such receiver (and manager) as afsd forthwith give 
written notice thof to the surety through the Post Office and 
also within seven days of such notice furnish to the surety 
free of charge an office copy of the order (if any) of the judge 
discharging him. 

(b) The receiver and his personal representatives shall and will at all 

times indemnify the surety and its property and funds against 
all loss, damage, costs and expenses which the surety or its 
funds or ppty may or might otherwise sustain by reason of the 
surety having executed this guarantee at his request. 

In witness whereof the receiver has hereunder set his hand and seal 
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form £44. 


Form 24fi. 

Affidavit of 
■uietieB. 


Form 246. 

Affidavit by 
secretaij' of 
a guarantee 
society as to 
the society. 


and the surety has caused its common seal to be afSxed the day 

of , 19—.’ 

In the matter of increased liability. 

To be attached by way of indorsement to guarantee. 

The liability of the surety under the within-written guarantee has 
with the consent of the receiver and the surety been increased from 

1 . to 1 . in respect, of any acts or omissions to which the within- 

written guarantee relate.^ committed by the receiver sub.sequent to the 
date hof the total liability of the surety in re.spert of both the within- 
written guarantee and thi.*; indorsement being limtd to the increased 
sum above stated. 

Scaled with the seal of the receiver and also the common seal of the 

surety this day of — — , 19 — . a.s evidence of such increased 

liability and the admission I hof by the receiver and the surety resply. 

Signed, sealed and delivered by the receiver 1 
in the presence of . J 

The common seal of the .surety wa.s hereunto 1 
affixed in the presence of . J 

Wc, 0. D., of , and E. F., of , the proposed euretie.s for 

A. B., of , chartered accountant, the person proposing to be 

appointed receiver and manager in this action, severally make oath 
and say a.s follows; — 

1. First, I, the sd 0. D., for myself say that I am well and truly 
worth the sum of — 1 . after p.ayment of all my just debts and 
liabiUties. 

The sum to l)e inserted sliould Ih- the amount for which he ia to bo bound. 

2. And I, the sd E. F., for myself say that I am well and truly 

worth the sum of 1 . after payment of all my just debts and 

liabilities. 

Sworn, &c. 

1. I am now and have, since the of , been the acting 

assistant secretary of the Society, Limtd, and I was, previously 

to that date and since the of , the acting chief clerk of the 

sd society, which was incorporated in the year under the 

provisions of the Cos (Consoln) Act, 1908. 

2. The sd society was registered on the of as a coy limtd 

by shares, and now carries on business at . 

3. The subscribed capital of the sd society is 1,600,0001., divided 
into 150,000 shares of 101. each, and the sum of 11. has been pd on 
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each of the ad shares, and such shares are held by a responsible body 
of proprietors, so that there is an uncalled capita! of 1 , 350 , 0001 , 
added to which, the whole of the sd society’s investments in the 
Government funds and otherwise, amounting to the sum of 500 0001. 
and upwards, are now available for settlement of claims and demnds 
of the sd society in resi)cct of its guarantees. 

4. The funds of the sd society are invested in the names of 

and , as trees, as follows; — 

£ 

British Government securitie.s 

Indian Government securities 

thdouial securities 

Metropolitan Board of Works Stock 


Total £ 

Other securjties— £ 

Foreign Goveriinieut securities 

MiM'.elIaueou.s debentures and Bank dejtosits, 

estuiiated value 

Premises, No. — , Street, E.C. 

House property 

5. And I further say that all claims and demands profx'ily arising 
out of the guarantees of the .sd .society have been regular]}’ jjd and 
satisfied within the prescribed time, after the .same have becomu 
jjayable, and the [iresent outstanding claims and demands do not 

exceed 1. The memdum and arts of aason of the sd society 

contain no regulation as to affixing the common seal to l)ond.s or 
other instruments. The execution of instruments required by law 
to be sealed with tlie common seal is rcgulate,d by a. resolution passed 

by a board of directors on the of , which i)rovides that 

bonds and all other documents required to be under tie common 
seal of the society may be executing b}' affixing the sd common seal 
and by the signature of any two of the directors and of tic manager, 
or, in the absence of the maitager, of any three directors, and by a 

further resolution passed by the boayd of directors on the of 

, which provides that the fidelity guarantee bonds and policie.s 

may in future be signed by any two of the directors and tlie manager 
or by any two of the directors and the assistant manager, 

6. Save as hnbefore first mentd there is no provi.sion in the sd 
society’s arts of asson as to the due execution of the bonds or guarantees 
issued by the sd society, and all bonds or guarantees to which the 
common seal has been affixed and which are signed by an} two 
directors and the manager or, in the absence of the manager, by the 
secretary or assistant secretary, are binding on the societ} . 
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Bond of 
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7. The bond now produced and shown to me marked A. was duly 
sealed by the seal of the sd society by the authority of the board of 
directors of the sd society, and the names and signatures of — - and 

set and subscribed to the sd bond are the respive handwritings 

of and , who are two of the directors of the sd society, and 

the name and signature of is my handwriting, and I am the 

assistant secretary of the sd society as afsd. 

8. No peton or other proceeding is pending in any Ct for the purpose 
of winding-up the sd society. 


{Title and reference to record as in Form 244.) 
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Know all !Men by these Pke.sents that I, 

, and we, Society, Limtd, whose office 

is situated at No. — , (hnflr called “ the 

society ”), are jointly and severally held and 

firmly boimd unto and , two of the 

Masters of the Supreme Ct, in the sum of 1. 

of lawful money of the United Kingdom of Great 

Britain and Ireland, to be ])d unto the sd 

and , or one of them, or the exors or admors 

of them, or one of them, for wliich payment 

well and truly to be made I, the sd , for 

myself, my heirs, exors and admors, and every 
of them, and w'c, the society, for ourselves and 
our successors, do bind and oblige ourselves for 
the wdiole firmly by these j)r(‘sents sealed with 

the seal of the sd , and also with the seal of 

the sd society, and signed by two of the directors 
thof. 

Dated the day of , in the year of our 

Lord one thousand nine hundred and . 


Whereas by an order of the High Ct of Justice, Chancery Division, 

made in an action in the matter of the Coy, Limtd, wherein 

are pits and are dfts, 19 — , No. , and dated the 

day of , 19 — (the above bounden was appointed), or (it 

was ordered that a proper person should be appointed) to receive 

(or that upon the above bounden first giving security he should 

be appointed receiver of) [the business and assets of the Coy, 

Limtd, &c., and also to manage the sd business, but by the sd order 

the sd is not to act as manager beyond the day of « 

19 — , without the leave of the judge]. And it was ordered that the 

sd should give security to the satisfaction of the judge on or before 

the , 19 — . 
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And whereas the judge hath approved of the sd as a proper 247, 

person to be such receiver [or receiver and manager], and hath approved 

of the society as surety for the sd in the sd sum of 1 , and has 

also approved of the above bond with the under written conditions 

[together with a recognizance entered into by the sd in the 

penal sum of 1 ., and bearing date the day of , 19 —] as 

a proper security to be entered into by the sd and the sd society 

pursuant to the sd order, and the Rules of the Supreme Ct in that 

behalf, as well in respect of the period I'or which the sd has been 

appointed such receiver [or receiver and manager] as afsd, as also in 
respect of any extended or lurther period during which such receiver 
[or receiver, and manager] may be continued either under the ad order 
or under any further order, in the sd action, and in testimony of such 
aj)])ioval one of the Masters of the Supreme Ct hath signed an allowance 
in the margin hof [and of the sd recognizance resply]. Now the 
condition of the ahove written bond or obligation is such that if the 

above bounden , his exors or adniors, or some or one of them, 

do and shall duly account for what the .sd has received and shall 

rcfciA'C or [has or] shall become or be held liable to pay or account 
for as such receiver [and manager] as afsd, including as well all 
and every the sum and .sums of money or other property .so received 

in resjiect of the period for which the sd Las been apjiointed such 

receiver [or receiver and manager] as afsd, as also all and every 
the sum and .sums so received in respoef of any extended or further 

pciioci, during which The sd imiy he contiinied or appomted as 

receiver [or receiver and manager], eii/iei' iiin/cr the sd order or under 
any further order in the sd action, at such period and in such manner 
as the Ct or the judge thof shall apjKiuil, and do and shall pay or 
deli\er the same as such Ct or judge hath directed, or shall hereafter 
direct, and shall give immediate notice to the Ct if the society 
shall become insolvent or go into liquidation, then the above 
Writ ten bond or obligation .shall be void, othorwi.se the same shall, 
subject to the provision.s hnftr contained, be and remain in full force 

and virtue. Provided always, that if the .sd shall not for every 

successive term of twelve months to be comjmtcd from the day 

of — — , 19 —, withiji fifteen days after the day of , in 

each and every year pay or cause to be pd at the ofSce of the society 

the annual premium or sum of 1 -, then the society shall at any 

time after such default in payment, be at liberty to apply by summons 
2t Chambers to be relieved from all further liability as such surety 
as afsd, and such summons having been served upon such persons 
as tlic judge shall direct, and being finally heard, all further liability 
of the sd society as such surety as afsd shall from and after the 
final hearing of such summons, or from and after such other time 
as the judge shall direct, cease and determine, save and except 
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in respect of any loss or damage occasioned by any act or default 

of the sd in relation to his duties as such receiver [or such 

receiver and manager] as afsd, previously to such cesser and deter- 
mination of liability. Provided always, that a certificate or certificates 
under the hand of a Master of the Sujtrcme Ct or of a Eegistrur 

in Cos Winding-up, of the amount which tlio sd , as such receiver 

[or receiver and manager] as afsd, is liable to pay and has not pd, 

shall be sufficient and conclusive evideneu' against the sd , his 

heirs, exors, and admors, and again.st the society and also as between 

the society and the sd and — of the truth of the contents of the 

sd certificate or certificates and that this bond has bceoine forfeited 
thereby to the amount of the sum stated in such certificate or 
certificates, and shall form a valid and binding charge not only 

against the sd , his heirs, exor.s, and admors, but also against 

the society and the funds and ppt}- thof without its being necessary 

for the sd and , or either of them, their or either of their 

exors or admors first to take legal or other proceedings against the 

sd , his heirs, exor.s, or admors for the recov ery thof, and without 

any furtheu oi' other proof being given either by or on the pt of the 

sd and , or either of them, their or either of their exors or 

admors in any action, suit, or proceeding to enforce this bond against 

the society or agaiiest the .sd , his heirs, exors, or admors, or by or 

on the pt of the .«d society in any action or proceeding against the sd , 

his heirs, exors, or admors, of the amount of such damage or loss, 
or that the same has been sustained, incurred, or ocea.sioned by and 

through the act or default of the sd while in office. Provided 

always, and it is further agreed between the .sd and the society 

that the sd shall and will, on bidng discharged from his office, or 

on ceasing to act as such receiver [or receiver and manager] as afsd, 
forthwith give notice hof in writing, and also furnish to the society 
free of charge an office copy of the order of the Ct or judge di.scharging 
him from hi.s office as such receiver [or receiver and manager] as 

afsd, and further that he, the sd , his heirs, exors and admors, 

shall and will from time to time, and at all times, save, defend, and 
keep harmless the sd society and their successors, and the ppty and 
funds of the sd society from and against all loss and damage, costs 
and expenses which the sd society, or the fund.s or ppty thof shall or 
may or otherwise might at any time sustain or be put unto, for or 
by reason, or in consequence of the sd society having entered into 
the above written bond for and at the request of the sd . 

In witness whereof the sd has hereunto set his hand and seal, 

and the sd society have hereunto caused their common seal to be 
affixed, and the sd [two] directors thof have set their hands the day and 
year first above written. 
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See Ann. Pr., App. L., Form 21b, and notes. If there Is to be a bond as 
well as a guarantee {Form 244-, supra) the surety does not join in the guarantee. 

For forms of summonses (a) to appoint receiver after security given (usualK 
dispensed with), and (b) to settle security to be given by receiver pursuant to an 
order, see 1). C. F. ((ith ed.). Forms 1746, 1747. 


In pursuance of the directions given me by the judge, I hereby 
certify that the result of the proceedings which have been taken in 
pursuance of the order in this action, dated the 28tb June, 1932, is 
as follows: — 

The pit and His Majesty’s Attorney-General have attended by 
tbeir respive solors. 

M.C.S.jof ,01d JewrVjin the city of London, chartered accountant, 

who was by the sd order a})jiointed receiver and manager on behalf of 
the pit of the jipty and assets of the dft coy (except uncalled capital) 
comprised in or subject to the .sccuritie.s and charge in favour of the 
])lt. created by the deed of security, dated the 4th December, 1930. 
made lietweeii the df't coy of the firsf pt, the pit of the second part, and 
the Board of Trade acting through the Export (Credits Guarani ce 
Department of the third pt, and the debenture, dated the tilth 
Novemher, 1922, issued hy the dft coy to the jilt in the writ of suinnions 
in this action mentil in place of Sir Gillaut Garuscy and who wins by 
the sd order dir('cted to give security to tla* satisfaction ol' the judge 
on or before the, 19th July, 1932, or within such future time a.s the (Jt 
or judge should allow, which time was by order, dated the 18th July, 
1932, extended to the 22nd July, 1932, has given security jiursuant to 
tlic sd orders and the Kules of the Supreme L't in that behalf. 

Such security consists of tw'o several bonds each in the sum of 
12,500 both dated the 21st July, 1932, entered into by the ad 
M. C. S. together with the Eagle Star and British Dominions Insurance 
Coy, Limited, and the Gresham Fire and Accident Imsurancc Society, 
Limtd, as his respive sureties. 

The said bonds each of them identified by my signature in the 
margin thof have been approved by the Ct and duly filed. 

And I certify that the Ct has appointed the 12th October, 1932, 
and the 6th March, 1933, and the same days in each succeeding yeai 
to be the days on which the sd M. C. S. is to cause his accounts made 
up to the 19th August and the 20th February immediately preceding 
to be delivered into the chamber of the registrar, Cos Cl. 

The evidence adduced consists of the afft of M. C. S. filed tlie 
15th July, 1932, the aftt of S. E. R. and the afft of R. A. M., both filed 
the 22nd July, 1932, the exhibits in the sd iifft.s rc.spively referred to 
and the receipt of the filing and record department of the Central 
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Form 248. dated the 22nd July, 1932. Agricultural and General Engineers, 

Ltd. (A. 537 of 1932). Stiebel, Eeg., 4th August, 1932. 

For form of certificate when the action is not before a winding-up judge, see 
D. C. F. (6th ccL), Form 1748. 


Form 249. Reduction of Security. 

Sammons to ITitle, Sc.) 

ledvoe 

leonrity. Let, &c. (see forms 171 and 172, supra), upon the applicon of the pit 

that the security given by , tlie receiver and manager in this 

action, may be reduced from 1 . to /. 

As the action proceeds and the mortgaged premises are realized and paid into 
Court, occasion commonly occurs for an application to reduce the security. See 
specimen afBdavit and order, iiifrtt. 

For form of summons where bond of guarantee society has been given, see 
D. 0. F. (6th ed.). Form 1779. 


Form 250. 

Affidavit as to 
reduction of 
lecurity. 


Affidavit by Receiver. 

1. I am the receiver and manager ajiiiointed under the order of 

Mr. Justice herein dated the Hth Angiist, 19 — . 

2. As appears liy (lie registrar’s certificate dated the Hth July, 

19 — , the sum of /. was found to lie due and payable to me on 

passing my first account in this action. The amount of rcceifits referred 
to in such certificate included book debts due to the coy amounting 
to 6,tKX)f., and excluding bad or doubtful debts there is not now more 
than 6,0001. due to the coy in respect of outstanding book debts. 


3. The freehold and leasehold propertie,5, plant and stock-in-trade 

referred to in my previous afit filed herein the of , will, I 

am advised and believe, shortly be sold by private contract, but the 
proceeds of sale, including the deposit, will be pd direct into Ct, 
and will not come into my hands or come under my control as receiver 
herein. 


4. My second account, made up to the 6th July, 19 — , shows that 
apart from my remuneration a sum of 3001. is due to me in respect 
thof, and there is also a sum of 2251. due to me on my first account, 
making a total of 5251. due to me. On an average I receive the sum 
of 4001. or 5001. per week, and have to pay away in respect of wages, 
salaries, travellers’ commissions, &c., 3001. or 4001. and I also have 
to pay large sums of money weekly or fortnightly for materials to be 
used in the business, and the utmost that I ever have in hand at any 
one time would not be more than 6001. 

5. When the freehold and leasehold properties, plant, stock-in-trade 
and the business are sold, I shall then have to collect the outstanding 
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debts, and to the best of my knowledge, information, and belief, I 
could not at any time have more than 5,0001. in hand. Under these 
circumstances, I respectfully submit that the security given by me 
pursuant to the sd order dated the of should be reduced. 


Upon the applicon, &c.. And upon hearing, &c., And upon reading 
the judgment dated the 23rd July, 1930, the order dated the 20th 
November, 1930 (appointing E. W. J., receiver in the place of J. W. M.), 
the certificate filed the 17th December, 1930 (of completion of security), 
the certificate under judgment filed the 13th March, 1931, the two 
several afit.s of E. W. J. filed the 11th October, 1932, and this day, and 
the consent in writing of the Northern A.ssurance Coy, Limtd, dated 
the 5th October, 1932. 

It is ordered that the security given by the sd E. W. J., the receiver 
appoinred in this action, be reduced from the sum of 12,0001. to the 
sum of 2,500!., and that the bond entered into by the sd receiver, 
together with the Northern Assurance Coy, Limtd, as his surety and 
dated the 3r(l December, 1930, .shall a.s from the date of thi.s order 
stand as security for the sum of 2,500!. and no more, instead of the sum 
of 12,0001. in respect of any sum or .sums of money to be received by 
the sd receiver after the date of this order, but subject and without 
prejudice to the liability of the sd receiver and the sd Northern 
Assurance Coy, Limtd, or cither of them under the sd bond in respect 
of any sum or sums of money received by the sd receiver prior to and 
including the date of this order. 

And it is ordered that a memdum in the words and figures following 
be endorsed on the sd bond; — 

“ The amount for which this bond is to stand security has been 
reduced to 2,500!. as from the 24th October, 1932.” James 31cLellun, 
Ltd. (J. 784 of 1930). Stiebel, Reg. 


Upon the application by summons dated , of the pit. 

And upon hearing, &c. 

And upon reading, &c. 

It is ordered that M. J. P., the receiver appointed in this action 
be at liberty so far as may be necessary to complete the contract with 
the Central Electricity Board referred to in the sd aSt, to employ a 
trained mechanic, labourers and a skilled engineer, and to expend 
moneys not exceeding 4001. in wages and the purchase of material. 

And it is ordered that the security given by the sd M. J. P. as such 
receiver as afsd be reduced from the sum of 10,000!. to the sum of 
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Fwm 25S, 2,00(M. and that the bond for the sum of lO.OOOi. dated the 9th 
November, 1931, entered into by the sd receiver, together with the 
Commercial Union Assurance Coy, Limtd, as his surety, shall henceforth 
stand as secnrity for the sum of 2,0001. in respect of any sum or sums 
of money to be received by the sd M. J. P, as such receiver as afsd 
after the 10th August, 1932, but subject and without prejudice to the 
liability of the sd M. J. P. and the sd Commercial Union Assurance 
Coy, Limtd under the sd bond in resjiect of any .sum or sums of money 
received by the sd M. J. P. as such receiver as afsd prior to and including 
the 10th August, 1932. 

And it is ordered that a memdum in the words and figures following 
be endorsed on the .sd bond;— 

“ The amount for which this bond is to .stand as security has been 
reduced to the sum of 2,0001. as from the 10th day of August, 1932.” 
MetajiUers (1929), Ltd. M. 3464 of 1931. Mcllor, Reg. 


Form 253 

Order farther 
redneiog 
reoeiver’a 
suavity. 


Upon the applicon by summons dated the 6th December, 1911, of the 
pits, and upon hearing the solors for the sd pit and for the dfts, 
and upon reading the order appointing receiver dated the 18th March, 
1910, the judgment dated the 21st June, 1910, the order reducing the 
receiver’s security dated the 8th March, 1911, and the afit of J. S. filed 
the 11th December, 1911, and the consent of the Guarantee Society 
dated the 7th December, 1911, to the further reduction of the security 
hnftr mentd, It is ordered that the security given by the sd R. S. as 
such receiver be further reduced as from the 25th December, 1911, from 
the sum of 3,000f., the amount named in the bond hnftr mentd to the 
.sum of 1,0001., and that the bond entered into by the sd R. S., together 
with the Guarantee Society as his sureties, dated the 14th day of 
April, 1910, which bond wa.s by the order dated the 21st June, 1910, 
reduced from the sd sum of 10,0001. to the sd sum of 3,0001., do 
stand as security for the sum of 1,0001. instead of for the sum of 
3,(X)01., in respect of any sum or sums of money to be received by 
the sd B. S. as such receiver as afsd after the sd 25th December, 1911, 
hut subject and without prejudice to the liability of the sd R. 8. and 
the sd Guarantee Society or either of them under the sd bond in 
respect of any sum or sums of money received by the sd R. 8. or otherwise 
prior to the sd 25th December, 1911, and it is ordered that a memdum 
in the words and figures following be endorsed on the sd bond; — 


” Amount for which this bond is to stand security has been further 
reduced from 3,0001. to 1,0001. as from the 25th December, 1911, and 
the costs of this applicon are to be costs of the action.” Swinfen Eady, J., 
12th December, 1911. 



RECEIVER’S SECURITY. 


607 


Upon the applicon of the Society, Limtd, &c., and upon reading, 

Ac., order that the sd applicants be and they are hby relieved from 
all further liability as such sureties as afsd under their sd bond, dated 
the 17th May, 1893, as from the expiration of five weeks from the date 
of this order, subject and without prejudice to the liability of the 
applicants under the sd bond in respect of any loss or damage 
occii honed by any act or default of the sd W. in relation to his duties 
as such receiver and manager as afsd previously to the expiration of 
such five weeks, and order that the coats of the pit, assessed at 
11/. 5,<. lOd., and the dfta, aasea.sed at 41 10s. M., of this applicon 

he ]id by the applicant.s the Society, Limtd. Spicer Bros., Ud. 

V. Woodrow, Hooper cfe Co., Vaughan Williams, J., 25th July, 1894. 


Ujion motion on the , made unto this Ct by counsel on qehalf 

of , and no one apfiiniring for the dft coy, although it has been 

served with notice of this motion as by afift appears. 

And upon reading the order dated the (appointing receiver 

and iuan.iger), tlie aflft of filed the (as to fitness of the 

reei'iver hnftr appointed) and the two several affts of both filed 

the . 

And it appearing by the sd affts of that the sd has failed 

to give security as such receiver and manager within the time limited 
by the sd order dated the . 

And the pit by its counsel undertaking to be answerable for what 

, the receiver and manager hnftr appointed shall receive or become 

liable to pay until he shall have given security as hnftr directed. 

This Ct doth hby appoint , of , receiver and manager on 

behalf of the pit and all other the holders of the mortgage debenture 
of the dft coy of the undertaking of the dft coy and all its ppty (except 
uncalled capital) comprised in or subject to the security and charge 
created by the debenture issued by the dft coy to the pit and the other 
debenture holders with liberty to act at once. 

And it is ordered that the sd do on or before the , give 

security as such receiver and manager to the satisfaction of the judge. 
But iu case he shall not have given security within the time afsd or 
within such further time as the Ct or judge shall allow his appointment 
as such receiver and manager shall on the expiration of such time 
forthwith determine and in any event he is not to act as such manager 
after the without the leave of the judge. 

And it is ordered that the sd receiver do pass hi.s accounts and pay 
any balances which may be certified to be due from him as the judge 
shall direct. 
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Form 256. 


Sammons 
against 
defendant 
company’s 
solicitors to 
delirer np 
books to 
receiver. 


Form 267. 


Order to pay 
off company’s 
solicitor and 
for delivery 
of books to 
receiver. 


CHAPTER LIX. 

ENFORCING DELIVERY OF BOOKS AND PAPERS TO RECEIVER. 

Where the Court appoints a receiver of an undertaking, or a receiver 
and manager, he is impliedly entitled to the posses.sion of the requisite 
books and accounts, and the order sometimes expressly directs delivery 
to him, but cases sometimes occur in which it is necessary to apply 
for an order for delivery. Tt is for the plaintiff, not the receiver, to 
obtain or enforce such an order. Dan. Ch. Pr. (8th ed.), p. 1481. 

As to varying the order from time to time, e.g., by ordering delivery 
to the liquidator, .see Engel v. South Metropolitan, (tc. Co.. (1892) 
1 Ch. 442. 


Let all parties concerned attend at the office of the regi.strar, &c., 
(see Form 172, supra), on the pt of the pit, for an order that the respts, 

Messrs. , the late solors for the dft coy, do within seven days from 

the making of the order hereon deliver up to the receiver all deeds, 
documents, papers, and books in their possession or power, such deeds, 
documents, papers, and books being pt of the security comprised in the 
first and second mortgage debentures issued by the dft coy, or that 
such other or further order may be made as the Ct shall think fit. 


Upon the applicon by summons, &c., it is ordered that the sd 
M. J., as such receiver and manager, do out of any of the assets of 
the coy in his hands as such receiver and manager, pay to Messrs. 
W. H. and W., the solors of the above-named coy, thesumof327(. 16s. 3d. 
in full discharge of the ascertained amount due to them from the coy 
for costs or otherwise, and in discharge of any lien they may have 
upon the deeds, books, and documents belonging to the sd coy; and 
it is ordered that upon such payment being made the sd W. H. and 
W. do deliver up to the receiver and manager, on oath if required, 
all deeds, books, papers, and documents in their possession belonging 
to the coy ; and it is ordered that the costs of the applicant and of the 
dft coy, F. Rosher k Co., Limtd, of this applicon be taxed and pd 
out of the assets of the sd dft coy. Rosher v. Rosher d Co., Vaughan 
Williams, J., 14th April, 1896. 



ENFORCING DELIVERY OF BOOKS AND PAPERS TO RECEIVER. 


609 


Upon the applicon by summona dated the 15th December, 1931, &c. 

And upon hearing, &e., and no one appearing for the dft , Limtd, 

although it ha.s been duly served with the sd summons as by afft 
appears. 

And upon reading the order dated the Ist August, 1930 (appointing 
receiver), the sd judgment dated the 25th November, 1931, the order 
dated the 30th November, 1931, made in an action now pending in this 
Ct of which the short title is “ Re Burnards Dairy Equipment, Limtd, 
Chilton and Another v. The Coy (C. 1339 of 1930),” the Master’s 
certificate (as to completion of receiver’s security pursuant to the last 
mentd order) filed the 23rd December, 1931, the afft of L. R. filed 
thi.s day and the exhibits therein referred to. 

And the sd S. G. H., by his solor undertaking to be bound by any 
order which this Ct may make as to the further remuneration and/or 
costs of L. W. R. hnftr named. 

It i.s ordered that L. W. R., the person by the sd order dated the 1st 
Augu.st, 1930, a])pointed receiver on behalf of the pit and the other 
debenture liolders of the dft, Burnards (Kstabiished 1899), Limtd, 
and also on behalf of the debenture holders of the dft, Burnards Dairy 
Equijjment, Limtd, of all the ppty and assets of the sd dft cos (except 
uncalled capital) comprised in or .subject to the securities and cliarges 
created by the debenture.s issued by the dft cos resply do within seven 

days from the date hof deliver to S. G. H., of , Strand, in the 

County of London (the receiver appointed by the sd order dated 30tli 
November, 1931) all the a.ssets of the dft, Burnards Dairy Equipment, 
Limtd, compri.sed in or subject to the security and charge created by 
the debentures is, sued by the sd dft coy to the applicants, 0. H. C. 
and J. C. G. S., now in the po.ssession or under the control of the .sd 
L. W. R,, And that thereupon the sd L. W. R. be di.scharged as such 
receiver so far as coneern.s such a.ssets. Burnards [Established 1899), 
Ltd. (B. 3246 of 1930). Stiebel, Reg. 
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CHAPTER LX. 

INTEREERENCE WITH RECEIVER; CONTEMPT. 

Anv interference with a receiver appointed by the Court is a contempt 
of Court : for instance, inducing employees to leave a business carried 
on by a receiver is an interference with the receiver; Dixon v. Dixon, 
(1904) 1 Ch. 161 ; or sending the customers of a busines.s circulars 
amounting to a libel on the. business, and tending to prejudice the 
receiver in the management of it {Helmore v. Smith (No. 2), 35 Ch. D. 
449) ; but it is no interference with a receiver for creditors to take steps 
against foreign assets, unless the receiver is in complete possession of 
such as.sets. Maudday, Smis Field, (1900) 1 Ch. 602; Derwent 
Rolling Mills (1904), 21 T. L. R. 81, 701. See supra, p. 505. 

The contempt may be punished by committal or restrained by 
injunction. Seton (7th ed.), p. 745. The Court can grant an injunction 
to re, strain acts amounting to, or which would amount to, a contempt. 
Kitcal V. Sharp, 31 W. R. 227; Coats v. Chadwick, (1894) 1 Oh, 347. 

In the case of a motion to commit for contempt there must be at 
least two clear days’ notice. Ord. LII. r. 5. 

The notice mu.st be personally served on the party alleged to be in 
eoutempt, Mander v. Fakke, (1891) 3 Ch. 488; Re Evans, (1893) 

1 Ch. 261. 

iLs Ord. LII, r, 4, does not apply to motions to commit, it is not 
necessary to serve with the notice of motion copies of affidavits intended 
to be used. Taylor, Plimstm Bros. & Co., Ltd. v. Plimston, (1911) 

2 Ch. 605. 

The person alleged to be in eontempt is entitled to see and answer 
the applicant’s affidavit in reply. Dodge v. Brown, 24 S. J. 108. 

Where service of personal notice i.s impracticable the Court will make 
an order for substituted service. Mander v. Fakke, 35 Sol. J. 697; 
Re A Solicitor, W. N. (1892) 22. But appearance by the party alleged 
to be in contempt is not a waiver of personal service. Mander v. 
Fakke, (1891) 3 Ch. 488. 

A prior mortgagee or other person desiring to exercise his rights 
over property in the hands of a receiver appointed by the Court should 
apply to the Court for lil)erty to exercise his rights notwithstanding 
the appointment of the receiver. See Form 265. infra. 
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{Title.) 

Take notice that this Ct will be moved on day, the day 

of [// the motion is to be heard at a specially appointed hour 

.note the fact, as : at eleven of the clock in the forenoon of that day], 
or so soon thereaftor as counsel can be heard. 

[Here state on whose behalf the motion is made, as : by counsel on 

th<‘ pt of the above-named pit] that A. B., of , may be ordered 

to stand committed to Holloway Prison for his contempt in [here state 
the nature of the contempt]. 

Dated, &c. 


Take notice, &c. that this Ct will be moved, &c. for the above-named 

pit for an injunction to rc.strain R. of from remaining in 

possession of certain stock-in-trade, chattels, and effects belonging to 
the above-named coy, in respect of which the sd R. and A. claim to 
have a lien, and from otherwi.so interfering with the receiver and 
manager appointed in this action in this discharge of his duties, and 
th:it the sd R. and A. may be ordered to pay the costs of this applicon. 

Not uiioomnion)}' in cases of continuing contempt application is made for an 
injunction as above. And an injunction is the proper remedy where there is 
interference with a receiver appointed under a power in the dehentnres or a trust 
deed. Bayly v. Went, ol L. T. 764; W. N. (1884) 197; Septimus Parsonage Sc 
•to.. 17 T. h. R. 421. 


Take notice that this Ct, &.c., On behalf of the above-named 

])]t and of J. P. of , the voluntary liqr of the above-named 

& Co., Limtd, that the North Metropolitan Railway and Canal 

Co., their servants and agents, may be rastrained by injunction from 
detaining and selling any barges or merchandise .sent by M. J., 
receiver and manager appointed in this action, and from otherwise 
interfering with the sd M. J. in the discharge of his duties as such 
receiver ,and manager, and that a commission of sequestration may 
i.s.sue to sequester the personal estate and the rents, profits, and issues 
of the real estate of the sd North Metropolitan Railway and Canal 
Co., until the sd coy shall make good all such damage, cost.s, and 
expenses caused by tbeir having detained the barges and merchandise 
sent by the sd receiver and manager, and shall otherwi.se clear (heir 
contempt, and that the ad North Metropolitan Railway and Canal 
Co. may be ordered to pay the costs of this motion. And take notice 
that .special leave has been given by his Lordship to serve you with 
this notice for the day above mentd. 
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Upon motion this day made unto this Ct by counsel on behalf, &c. 
that the North Metropolitan Eailway and Canal Co., their servants, 
&c. might be restrained by injunction, &c. And upon bearing counsel 
for the applicant and for the respts, and upon reading the order 
dated, &c., and the affts, &c., and the judge being of opinion that a 
contempt of Ct has been committed by the respts, the North 
Metropolitan Railway and Canal Co., it is ordered that the sd North 
Metropolitan, &c., do pay to the applicants P. and P. their costs of 
this motion, such costs to be taxed. Bosher v. Bosher dk Co., 

V. Williams, J., November, 1896. 

Where the only order, on motion to commit, is to pay the eosts, the resjion'lent 
cannot be committed for non-payment of them. Mickelthumte v. i'lclcher. 27 

W. R. 793; Ifeldon v. Weldon, 10 P. D. 72; Re Jan^ W. N. (1886) 118. 


Upon motion this day made unto this Ct by counsel on behalf of 
C. S. G., one of the liqrs of the above-named coy on the voluntary 
winding-up thof, and upon hearing counsel for W. E. B., the other 
liqr of the sd coy, and upon reading the order dated the 4th July, 
1932, whereby it was ordered that the assets of the above-named coy 
be sold by public auction, that the reserves and' the remuneration 
of the auctioneer be fixed by the Ct, that Messrs. L. F. & Sons, 
auctioneers, be and they were thereby appointed to conduct the sale,, 
and that the sd W. E. B. be at liberty to take such steps as he might 
think fit (except by advertising) to obtain a purchaser for the whole 
or any pt of the assets, the affts of H. L. F. and the two sealed affts 
of C. J. C. all filed the 20th July, 1932, and the exhibits in the sd affts 
or some of them resply referred to. 

Audit appearing by the sd affts that the sd W. E. B. lias obstructed 
the sd auctioneers in preparing for the sale directed by the sd order 

and inserted an advertisement in the newspaper of , inviting 

offers for the purchase of the freehold factory belonging to the 
above-named coy. 

And the Ct being of opinion that the sd W. E. B. has by such conduct 
been guilty of a contempt of this Ct doth order that the sd W. E. B. 
do stand committed to Brixton Prison for his sd contempt. 

And it is ordered that the sd W. E. B. do pay to the applicant the sd 
0. S. G. his costs of this motion, such costs to be taxed. George G- 
Bussey & Co., Ltd. (00414 of 1932). Eve, J. 


Whereas by a judgment dated the 28th March, 1895, the pits the 
Kensington, &c., Limtd, by their counsel undertook on or before the 
28th April, 1895, to convey and procure the conveyance by all necessary 
parties of the inheritance in fee simple, free from incumbrances 
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-(except the rights in the sd judgment expressly referred to in 
favour of the pit coy) of the piece of land, not less than eighteen feet 
in width, inclusive of the pathway, &c., &c. ; and the pits also undertook 
by their counsel within two years from the date of the sd judgment 
and by way of substitution for any liability in that behalf created 
by the conveyance of the 8th August, 1892, in para. 5 of the 
amended statement of claim mentd, to set out and make on such piece 
of land a properly walled and curbed roadway so constructed, &c. 
Now upon motion this day made unto this Ct for the dfts, who 
allege that it appears by an afit of B. and B., filed the 14th December, 
1897, and the exhibits therein referred to, and an afit of W., filed the 
19th January, 1898, that the pit coy has not complied with its sd 
undertaking by completing the sd roadway and pathway, and upon 
bearing counsel for the pit coy, and upon reading the sd judgment 
and affts, and this Ct being of opinion that the pit coy ha.s committed a 
contempt of this Ct in not complying with their sd undertaking to set 
out and make the sd roadway and footway in the sd judgment mentd, 
doth order that a commission of sequestration do issue directed to certain 
commissioners to be therein named to sequester the personal estate 
and the rents, dues, and profits of the real estate of the pit coy until 
further order; and it is ordered that the pits do pay to the dfts, 
J. Lyons & Co., Limtd, their costs of the sd motion to be taxed by 
the taxing master. Kensington, dc. Stores and others v. Lyons & 
Co., North, J., for Romer, J., 20th January, 1898. A. 147, 

.\lthough the above order does not relate to interferenee with a receiver, it is 
here inserted by way of illustration. 


Take notice, &c. [Form 259.] On the pt of A. B. that notwith- 
standing the appointment by order dated the of C. D. to receive 

the assets and ppty of the above-named coy comprised in the 
debentures mentd in the sd order the sd A. B. may be at liberty to 
enter into possession or receipt of the rents and profits of the heredita- 
ments situate at comprised in an indenture of mortgage dated 

the , and made between the above-named coy of the one pt and 

A. B. of the other pt and that the sd receiver may be directed to 
deliver up possession of the sd hereditaments to the sd A. B. 


Form 264. 


Form 266. 

Notice of 
motion by 
first 
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to take 
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Defend ail f in 
default. 


CHAPTER LXI. 

MOTION FOR JUDGMENT. 

Where the defendant in a debenture holder.^' action fails to deliver 
a defence, the plaintiff e.in .apply to the Court by motion for 
judgment. 

Ord. XXVII. r. 11 provide,*) a.s follows a.s to cases wLere the rule 
applies : — 

K the defendant makes defavll in delivering a defence, the plaintiff maj set 
down the action on motion for judgment, and such judgment shall he given as 
upon the statement of claim the Court or a judge shall consider the plaintiff to 
be entitled. 

In the cases to which the rule applies the defendant can only make 
default where— 

(a) After an order on summons for directions that a statement of 

claim shall be delivered, a defence is not delivered within the 
time mentioned in the order, or, if no time is specified, within 
ten day.s of the delivery of the claim (see Ord. XXL r. 8); or 

(b) After an order on .summons for directions that a defence, witbout 

a previous .statement of claim, .shall be delivered within a 
specified time, aud it is not delivered within the time. 

(c) After an order has been made by the judge under Ord. XXX. 

r. 1 (b), on the plaintiff’s application for judgment under 
Ord. XIV., for delivery of a statement of claim, in which 
case the defence mast be delivered within the time specified 
in the order, or, if no time specified, within ten days or there 
will be default. 

(d) Where defendant ha.s not entered appearance in time, and plaintiff 

has filed a .statement of claim under Ord. XIII. r. 12, and the 
defendant has not complied with Ord. XXL r. 8 (July, 1902), 
viz. : — “ Unless otherwise ordered [has delivered] his defence 
within such time (if any) as . . . specified in such order, or 
if no time be specified, within ten days from the . . . filing 
in default of the statement of claim unless ... the time 
is extended.” [The defendant must appear before he can 
deliver a defence to a filed statement of claim. Ann. Pr.,. 
notes to Ord. XXL r. 8.] 
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(e) After, a.s a defendant to a counterclaim, the plaintiff has not 
delivered a reply to the counterclaim within time. (As to 
which see Ord. XXL r. 14, i.e., time ordered, or otherwise 
ten days.) 

Ord. XXVII. r. 12. — Where, in any such action as mentioned in rule 11, there 
are several defendants, then, if one of such defendants make such default as 
aforesaid, the plaintiff may either (if the cause of action is severable) set down the 
action at once on motion for judgment against the defendant so making default, 
or may set it down against him at the time when it is entered for trial or set down 
on motion for judgment against the other defendants. (As altered in May, 1906.) 

Where the cause of action is severable, and one defendant is in default, 
the notice of motion need not be served on the other defendant.s. Ann. 
Pr., notes to Ord. XXVII. r. 12. 

Ord. XXXII. t. 6. — Any party may at any stage of a cause or matter, where 
admissions of fad have been made, either on the pleailings, or otherwise, apply 
to the Court or a judge for such judgment or order as upon such admissions he 
may bo entitled to, without waiting for the determination of any other question 
between the parties; and the Court or a judge may upon such application make 
such order, or give such judgment, as the Court or judge may think just. 

If there arc two or more, plaintiffs all must move. The motion is 
made on an ordinary motion day, on two clear days’ notice, unless leave 
to serve a .shorter notice is given. See Ann. Pr., notes to Ord. XXXIl. 
r. C. 

Old. XL. t. 1. — Except where by the Acts or by these rules it is provided that 
judgment may be obtained in any other manner, the judgment of the Court shall 
be obtained by motion for judgment. 

The existing practice as stated in the Ann. Pr., sec notes to Ord. XL. 
r. 1, is as follows: — 

In a proper case an order may be made on summons for directions 
directing an action to be set down on motion for judgment without 
pleadings, to be heard as a short cause. In such case two day.s’ notice 
of motion will be required. Re Pringle, 89 L. T. 743; Re Cadogau 
Estate, Ltd., W. N. (1906) 112. Both these cases were debenture 
holders’ actions. But pleadings should be ordered, unless the company 
appears before the Master and states that it will appear by counsel, 
and consents to the order. In that case liberty will be given to ]irove 
the facts by affidavit, if no party objects. Re Kitson Empire Lighting 
Co., W. N. (1910) 154. Swinfen Eady, J., in such case.s, considered 
that there should alway.s be a statement of claim {Dupont, Ltd., W. N. 
(1906) 14), and the course usually adopted is to direct pleadings to be 
delivered. 

The judges in the Chancery Division require any cause intended to 
be heard as a short cause to be so marked in the cause book at least 


One of several 
defeudants in 
default. 


Judgment or 
order upon 
admissions of 
facts. 


Judgment on 
motion for 
judgment. 
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one clear day before the same can be put on the paper to be so heard, 
and the necessary papers, includin',! two copies of the minutes of the 
proposer/ judgoient or order, to he left vith the judge s clerk one clear 
(lav before the cause is to be put into the paper. Unle.ss the papers 
are .so left the cause will be struck out. Practice Note, W. N. (1901) 
7H, If miniite.s ar(i not .so left, the notice of motion should set forth 
the jirecise words of the order .s.sked for. De Jovgh v. Newman, 
.OH L. T. 180; Clmfman v. Bmukc, ttl Sol. J. 215. Even where the 
common form of judgment in a debenture bolder s action is asked for, 
tlie ininute.s niu.st be left. Aiilomatic Macliineit, Ltd., W. N. (1902) 
2'hi. 

Where an action is directed to lie .set down to be heard as a .short 
i'inis(( on mimites with affidavit evidence, copic.s of the affidavits ought 
to be left for the ii.sc of flic judge. Be Church Stretlon Mineral Ifotcr 
Co., 52 W. K. 375. 

Motion.s for judgment are not lirought on as ordinary motions, hut 
are .set down in the cau.se book in Room 130. Fee £1. But it is 
jire.siiniod that if motion for judgment again.st one defendant comes 
on with the trial again.st otliiT defendants this fee is not payable. 

They can tie marked " short ” (>n production of the usual certificate 
of counsel (,see Form 206, infra), and will then be placed in the paper 
c-n the first .short cause day after the notice is given. Green v. Moore, 
.39 W. R. 421. If not marked “ short ” they will come into the paper 
in their regular turn. 


Motion to be 
set down 
within one 
year. 

Where judg- 
ment given, 
&c., on 
motion for 
trial, &c. 


Ord. XL. r. 9. — No motion for judgment shall, except by leave of the Court or 
a judge, be set down after the expiration of one year from the time when the 
}inrty seeking to set down the same first became entitled so to do. 

It- 10- — Cpon a motion for judgment, or upon an application for a new trial, 
till' Court may draw all inferences of fact, not inconsistent with the finding of the 
jury, and if satisfied that it has before it all the materials necessary for finally 
determining the (Questions in dispute, or any of them, or for awarding any relief 
sought, give judgment accordingly, or may, if it shali be of opinion that it has 
not sufficient materials before it to enable it to give, judgment, direct the motion 
to stand over for further consideration, and direct such issues or questions to 
be tried or determined, and such accounts and inquiries to be taken and made, 
as it may think fit. 


Form 266. 

Counsel’s 
certificate 
short cause. 


{Short titk and references to record.) 

I certify that the motion for judgment in this action is fit to be 
heard as short. 

Dated day of . A. B., counsel for the pit. 


Form 267. I certify that the trial of this action is proper to be heard on motion 
for judgment as a short cause. 


Another. 
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{Title, dtc.) 

Take notice that this Ct will be moved before his Lordship Mr. 

Justice , on Friday, the day of , 19 — , at 10.30 of the 

clock in the forenoon, or so soon thereafter as counsel can be heard, 
hv [Mr. A. B., as] counsel on the pt of the pit for judgment in the 
terms set forth in the schedule hto, or [in default of defence .•] in the 
terms of the minutes annexed hto, or for such other order as the 
judge on reading the statement of claim may hold the pit entld to. 
And further take notice that this action will be marked as short, and 
will be set down in the short cause list for the first short cause 

day after the day of , and that no further notice thof will 

be given. 


The Minutes above referred to. 

[Here set out the minutes.} 

Dated the day of , 19~. 

A. B. & C., 

1, Street, E.C., 

To the dft.s and their .solors. Solors for the pit. 

Sometimes the minutes of the proposed judgment are referred to as such, 
but some persons prefer to set them out in a schedule. 


Proposed Minutes op Judgment. 

; Declare that the pit and all other the holders of the [“ A”] 

[or of mortgage] debentures of the dft coy are entld to a charge upon 
[as in the debenture {which must be -produced to the Registrar), e.g., 
the undertaking and ppty, both present and future, of the dft coy], 
for securing the repayment of the principal moneys and interest in 
the debentures mentd. 

For more than twenty years it was the general practice on a motion for 
judgment in a debenture action, whether contested or not, to make an appropriate 
declaration of charge; but in Marwick v. Lord Thurlow, (1895) 1 Ch. 776, Vaughan 
'Williams, J., being much impressed with the undesirability of letting debentures 
go unchallenged by inserting the declaration, when the company was in winding- 
up and insolvent, refused to make the declaration unless the official receiver or 
liquidator appeared and consented. The Court is now reluctant to declare a 
charge, even if the liquidator consents, unless it is absolutely clear that an 
indefeasible charge has been created or unless the charge is proved by the proper 
evidence. See Crigglatone Coal Co., (1908) 1 Ch. 523; and Be Gregory, Love ds Co., 
fl916) 1 Ch. p. 209. 


Form 268. 
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Form 269. And let tlie following accounts and inquiries be taken and made, 
namely; 

[1a. An inquiry what debentures issued by the dft coy are now 
outstanding and unpaid and who are the holders of the same resply.] 

It was usual iu the past to order an inquiry as above, but now the order is generally 
omitted on the ground that the account impliedly renders it necessary for the 
master to answer the inquiry; and the inquiry is omitted from the general form 
used by the Chancery Registrars. The insertion, however, of the inquiry causes 
no additional expense — the evidence in answer will bo the same — and it is 
submitted that the insertion of the inquiry, sanctioned as it is by long practice 
and approved by eminent judges, should be resumed. 

1. An account of what is due to the j)lts and other holders of Ihe 
sd del>entures [or of mortgage debenture.^ issued by the dft coyj 
under or by virtue of such debentures. [If more than one series of 
debentures has been issued, add distinguishing the holders of the 
first mortgage debentures and the second mortgage debentures 
resply.] 

This inquiry bring.s out what is due for principal, interest, and costs, and is the 
proper form. 

It also determines questions as to the validity of the charge. Of. Gregory, 
Love (t Co., (1916) 1 Ch. at p. 210. 

2. An inquiry of what the ppty comjtrised in and charged by the 
sd [mortgage] debenture.^ consists, and in whom the same i.s vc.sted. 

3. An inquiry what other incumbrances afiecl the ppty comprised 
in or charged by the sd debenture-s, or any and what pt.s thof [and 
in whom the same are vested. 

4. An account of what is due to such other incumbrancers resply. 

5. An inquiry what are the prioritie.s of such other incumbrances 
and the sd debentures resjdy, and what pjity other than that comprised 
in the sd debentures is compri.sed in .such other incumbrances.] 

The words in italics in 3 and the account 4 and inquiry ft are not inserted unless 
other incumbrances are known to exist, but can be added afterwards if necessary. 
Se Addressograph, Lid., W. N. (1909) 260. 

If a receiver has been appointed, a sixth inquiry should now be added as to 
whether there are any debts having priority over the claims of the debenture 
holders under sects. 78 and 264 of the Act. Sec Form 2.32, p. 686, supra. 

Adjourn further conson [in chambers]. Liberty to apply [in 
chambers as to a sale or reabzation of the ppty comprised in or 
charged by the sd debentures and generally]. 

See Wolverhampton District Brewery, Ltd., W. N. (1899) 229; and R'issner v. 
Ltvison, Vi. N..(1900) 152, as to the above form. 

The above is in accordance with the form now commonly used by the Chancery 
Registrars, and settled by the Chancery Judges. 
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Proposed Minutes of Judgment. 

Declare that the trusts of the trust deed dated the of in 

the statement of claim mentd ought to be performed and carried 
into execution, and order and adjudge the same accordingly. 

Declare that the pit and other holders of the debentures in the 
statement of claim referred to are entld to a charge upon [description , 
e.g., the undertaking and ppty of the dft coy] for securing the 
repayment of the principal moneys and interest in such debentures 
mentd. 

Let the following accounts and inqniries he taken and made: — 

1. An account of what is due to the pit and the other holders of 
debentureLS is.sued by the dft coy and entld to the benefit of the sd 
deed under and l)y virtue of such debentures and deed, 

2. An inquiry of what the ppty comprised in the sd deed consists, 
and in whom the same is vested. 

3. An inquiry of what the ppty charged by the sd debentures and 
not comprised in the sd deed consists, and in whom the same is 
vc.“ted. 

4. An account of the tru.st estate and effects comprised in the sd 
deed come to the hands of the dfts A. and B., or any person or 
person.s by the order or for the me of the sd dfts. 

5. An inquiry what other incumbrancers affect the ppty resply 
comprised in or charged by the sd deed and delrentures or any 
pt thof. 

[6. -An account of what is due to such other incumbrancers resply. 

7. An Inquiry what are the priorities of .such other incumbrances 
and the sd debentures resply, and what ppty other than that 
comprised in the sd debentures and deed is compri.sed in such other 
incumbrances.] 

See note on p. 618, supra. 

[8. An account of what (if anything) is due to the dfts A. and B. 
as trees of the sd deed.] 

The clause in brackets is only inserted in special cases. 

Adjourn further conson [in chambers]. 

Liberty to apply [in chambers for a sale or realization of the, ppty 
comprised in or charged by the sd deed and debentures resply, 
or any pt thof, and generally]. 
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Let all the parties concerned attend the Registrar in Chambers, 
Cos Winding-up, Bankruptcy Buildings, Carey Street, London, on 

day, the day of , at o’clock in the forenoon, on 

the hearing of an applicon on the pt of the pit for an order in the 
terms of the minutes of judgment hereunto annexed. 

Dated this day of . 

This summons, &c. 

To the Ofi Recr, 33, Carey Street, W.O., and to Messrs. 

& . 

If you do not attend, either in person or hy your solor, at the 
time and place above mentd, such order will be made and 
proceedings taken as the judge or registrar may think just and 
convenient. 



621 


CHAPTER LXII. 

JUDGMENTS AND ORDERS FOR ACCOUNTS, INQUIRIES, ETC. 

The following are specimens of the preliminary parts of judgments and orders 
suitable to special circumstances. 


Judgment where dft coy does not appear at hearing. 

Upon motion for judgment this day made unto this Ct by counsel 
for the pit and no one appearing for the dfts although they have 
been duly served with notice of motion for judgment, and that this 

action would b(' marked short as by an afft of T. filed the day 

of appears, and upon reading the writ of summons issued on 

the day of , the statement of claim and the order dated 

the of , this Ct doth declare, &c. 

Judgment on Coy’s default in delivering Defence. 

Upon motion for judgment in default of the dfts delivering a 
statement of defence, this day made unto this Ct by counsel I'or 
the pit, and upon reading the pit’s statement of claim delivered the 

day of , with a certificate of the pit’s solors endorsed on 

such statement showing that the dfts have not delivered a statement 

of defence, and the indenture dated the of and made, 

&c,, and upon hearing counsel for the pit and the dfts this Ct doth 
declare, &c. 

Judgment where Dft Coy does not appear at hearing and has 
NOT delivered Defence. 

Upon motion for judgment this day made unto this Ct by counsel 
for the pit, and upon hearing counsel for the dft coy, and no one 

appearing for or on behalf of the dfts , Limtd, although having 

been duly served with notice of the sd motion as by afft appears, and 
upon reading the pit’s statement of claim, with the certificate of the 

pit’s solors endorsed on such statement, showing that the dfts . 

Limtd, have not delivered any statement of defence of the dft coy, 

and the order dated the of appointing receiver and manager, 

this Ct doth declare, &c. 


Form 272. 
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default in 
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Form 273. 


Judgment 
default in 
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Fonn 275. 

Judgment by 
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tre&ted as 
motion for 
judgment at 
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Form 276. 


Order for 
aooountB and 
inquiries 
under 

Ord. XV. r. 1. 


Form 277. 


Usual 

judgment 

debenture 

action. 


(For the first part of this Order see Form 239.) 

And the pits and the dft by their counsel consenting that the hearing 
of this motion should be treated as a motion for judgment and 
consenting to this judgment. 

This Ct doth order that the following accounts and inquiries be taken 
and made, that is to say: — 

1. An account of what is due to the pits as the holders of the sd 
debenture under or by virtue of that debenture. 

2. An inquiry of what the ])j)ty comprised in or charged by the sd 
debenture consists and in whom the same is vested. 

3. An inquiry what other incumbrances affect the ppty comprised 
in and charged by the ad debenture or any and what pts thof. 

4. An inquiry whether there are any and what debts and liabilities 
of the dft coy which under sect. 264 of the Cos Act, 1929, are payable 
out of the ppty comprised in or subject to the floating charge created 
by the sd debenture in priority to the money secured by that 
debenture. 

And the further consideration of this action is adjourned, and the 
parties are to be at liberty to apply. George Lunn’s Tours, Ltd. 
(G. 2696 of 1932). Stiebel, Reg. 

Orbek for Accounts under Ord. XV. k. 1. 

Upon the iipplicon of the pit by summons dated the of 

under Ord. XV. r. 1 of the Rules of the Supreme Ct and upon hearing 
the solors for the applicant and the dft coy by the off rccr and 
liqr thof in person, and upon reading the writ of summons issued 

on the day of , and an afft ol’ the pit sworn the of 

and filed the of , and an order dated the of — — appointing 

receiver and manager in this action, and the statement of claim 

delivered in this action on the of , it is ordered that the 

following accounts and inquiries be taken and made, that is to say, 
Ac. [as in Form 269]. 

See Ann. Pr., notes to Ord. XV. rr. I, 2. 

This mode of proceeding under Ord. XV. is not very often resorted to. 


Upon motion for judgment this day made unto this Ct by counsel 
for the pits, and upon hearing coun.sel for the dfts and upon reading 

the writ of summons issued in this action on the of , 19—, 

an afft filed, &c., and the order dated, &c. [This Ct doth declare that 
the pits and other holders of the mortgage debentures of the dft coy of the same 
issue are entld to a charge upon, the undertaking of the coy and all its 
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ipreseni and future properties and assets for securing the repaymerU of form ifl. 

the principal momys and interest in the sd first mortgage debentures 

mentd.] 

See note on p. 617, supra. 


This Ct doth order that the following accounts and enquiries he taken 
and made: — 

1. An account of what is due to the pit coy and the other holders 
of 7 per cent, debentures of the dft coy under and by virtue of such 
dcibentures. 

2. An inquiry of what the ppty comprised in or charged by the sd 
7 ]K'r cent, debentures consists and in whom the same is vested. 

3. .An inquiry what other incumbrances affect the ppty comprised 
in or charged by the sd 7 per cent, debentures or any and what pts 
thof. 

4. An inquiry whether there are any and what debts of the dft coy 
which under sects. 78 and 264 of the Cos Act, 1929, are payable out 
of tlip ppty comprised in or subject to the floating charge created by 
the sd 7 per cent, debentures in priority to the money secured by such 
debentures. 

And the further consideration of this action is adjourned, and either 
of the parties is to be at liberty to apply. MetalfiUers (1929), Ltd. 
(M. 3164 of 1931). Bennett, J., 15th February, 1932. 


Upon motion, &c. [as in Form 277], this Ct doth declare that the Form 278. 
tru.st.s of the trust deed dated the Slst December, 1926, in the d T 
statement of claim mentd ought to be performed and carried into a trust deed, 
execution by the Ct, and doth order and adjudge the same accordingly 
and it is ordered that the following accounts and inquiry be taken and 
made 

[1. An inquiry what debentures have been issued by the dft coy 
and which of them are now outstanding and unpaid and 
entld to the benefit of the trust deed dated, &c., in the 
indorsement on the wTrit mentd and what are the priorities 
thof and who are holders or the persons entld to the benefit 
of such outstanding debentures resply.j 

See note on p. 618, supra. 

2. An account of what is due for principal and interest to the pit 

and the other holders of such debentures in respect thof. 

3. An inquiry of what the ppty comprised in the sd trust deed 

consists and in whom the same is vested. 



624 

Form 278. 


Form 279, 

Another. 

Sereral 

defendants. 


JUDGMENTS AND OEDERS FOR ACCOUNTS, INQUIRIES, ETC. 

4. An inquiry of what the ppty charged by the sd debentures and 

not comprised in the sd trust deed consists and in whom the 
same is vested. 

5. An account of the trust estate and efiects comprised in the sd 

trust deed come to the hands of the dfts E. and P. or any 
person or persons by the order or for the use of the sd dft.s, 

6. An inquiry what other incumbrances affect the ppty resply 

comprised in or charged by the sd trust deed and debentures 
or any pt thof [and in whom the same are vested]. 

[7. An account of what is due to such other incumbrancers resply. 

8. An inquiry what are the priorities of such other incumbrancers 

and the sd debentures resply and what ppty other than that 
comprised in the sd debentures and trust deed is comprised 
in such other incumbrances.] 

See note on p. fll8, su'pra. 

9. An account of what if anything is due to the dfts E. and P. as trees 
of the sd trust deed. 

And the judge not requiring any trial of this action other than the 
hearing of this applicon, the further conson of this action is adjourned 
and the parties are to be at liberty to a])ply as they may be advised. 
Horlick {on behalf, (See.) v. Fraser Sovlh Extended Gold Co., Buckley, J., 
7th November, 1905. 

This action coming on for trial this day before this Ct in the presence 
of counsel for the pit and for the dft J. K., and no one appearing for 
or on behalf of the dft coy or the dft Branch Norainess, Limtd, on whom 
notice of trial has been served as by afft appears, and upon reading 
the pleadings delivered in this action, and upon hearing the evidence 
and what was alleged by counsel for the pit. 

This Ct doth declare that the trusts of the trust deed dated the 14th 
September, 1928, in the statement of claim mentd ought to be performed 
and carried into execution and doth order and adjudge the same 
accordingly. 

And it is ordered that the following accounts and inquiries be taken 
and made; — 

1. An account of what is due by the dft, John Knill & Coy, Limtd 
(hnftr called “ the dft coy ”), to the pit as holder of all the debentures 
issued by the dft coy and entld to the benefit of the sd trust deed for 
principal, interest, premium and costs under and by virtue of such 
debentures and deed. 

2. An account of w'hat is due by the dft, J. K.., to the pit under and 
by virtue of the transfer of mortgage dated the 14th September, 1928, 
and the two transfers of registered charges of the same date in para. 9 
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of the statement of claim mentd and for his costs of this action, such 
costs to be taxed. 

3. An inquiry of what the ppty comprised in or charged by the sd 
trust deed consiusts and in whom the same is vested distinguishing 
between the ppty thereby demised or charged by way of legal mortgage 
or otherwise specifically charged and the ppty thereby charged by way 
of floating charge only. 

4. An inquiry of what the ppty comprised in the sd tran.sfer of 
mortgage dated the 14th September, 1928, and the ad two transfer.s 
of regi.sterpd charges of the same date consi.ste and in whom the same 
is vested. 

5. An account of the trust e.state and efiects comprised in the sd trirst 
deed or the sd transfer of mortgage and registered charges come to 
the hands of the pit or any person or person.s by the order or for the 
use of the j)lt. 

6. An inquiry what other incumbrances affect the ppty re.sply 
comprised in or charged l)y the .sd trust deed and debentures or the 
sd transfer of mortgage and registered cliarges resply or any ])t thof. 

7. An account of what i.s due to sucli other incumbrancers resply. 

8. An inquii'y what are the jtriorities of such other incumbrancers 
and of the sd debentures re.Hply and what ppty other than that 
comprised in the sd trust deed transfer of mortgage and registered 
charges resply is comprised in such other incumbrances. 

9. An inquiry whether there are any and what debts and liabilities 
of the dft coy which under sects. 78 and 264 of the Cos Act, 1929, are 
payable out of the ppty comprised in or subject to the flouting charge 
created by the sd trust deed in priority to the moneys secured by the 
sd debentures. 

And the further consideration of this action is adjourned. 

Liberty to apply for sale or foreclosure as against the dft, J. K., 
and generally. John Knill & Co., Lid. {J. 21^1 oil2d0). Maugham, J. 


Upon motion for judgment, &c., declare that the pit and the other 
holder, s of the mortgage debentures of the Ist series, issued by the 
dft coy, are entld to a first charge upon the undertaking, moneys and 
ppty of the dft coy; and declare that the holders of the mortgage 
debentures of the 2nd series issued by the dft coy are entld to a 
second charge upon the undertaking, moneys and ppty of the dft 
coy. Let an account be taken of what is due from the dft coy to the 
holders of the sd debentures of the Ist and 2nd series resply, for 
principal and interest on their respive debentures. And let the 
p.— D. 40 
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undertaking, ppty and effects of the dft coy be sold, with the 
approbation of the judge, and let the proceeds of sale be pd into Ct 

to the credit of , &c. And let and (receivers and 

managers) be continued until further order; and order that Messrs. 

and , and any other members of the committee of debenture holders 

of the 1st scries, and Messrs. and , or any other members of 

the committee of the debenture holder.s of the 2nd series, be at liberty 
to attend the proceedings in these actions (their costs as Ijetween solor 
and client, as from the dates of the respive appointments, being co,st8 
in these actions), and that the sd S. S. and P., debenture holders 
of the 1st series, be at liberty to attend the proceeding.s at their own 
expense; and order that the first above-mentd .action be dismi,«.spd 
as against the dft Bower with coats, to he taxed as hnftr mentd ; and 
order that the costs of the respive pits and of the above-Mentd respive 
committees of debenture holders, and of the sd dft Bower, up to 
and including judgment, be taxed by the taxing master as between 
solor and client, and the taxing master is to include in such taxation 
the costs of the sd S. S. and P. of the motion upon which the 
order of the 20th April, 1877, was made. And declare that all the afsd 
co.«ts are payable out of the proceeds of the afsd .sale; but no pt 
of the difference between party and party costs and solor and client 
cost.s is to be pd out of the surplus moneys (if any) which would 
otherwise be payable to the dft coy out of the proceeds of such 
sale. Adjourn further conson. Liberty to supply. Barry [on behalf, 
<£'C.) V. Sao Pedro Brazil Gas Co. and Upward, &c. v. Same Co., 
M. B., 20th April, 1877. A. 855. 

In this case the property consisted almost entirely of land, with gasworks 
thereon, situated in South America. There was no trust deed; the debentures 
were to bearer, and purported to charge the undertaking, moneys, and property 
of the company. Sec supra, pp. 5.5. 50. See also Form 290. 

So, too, in Staiham v. London and JagersJonUin Mining Co., Chitty, J., declared 
the debentures [no trust deed] a first charge on the company’s mines [situate in 
South Africa] and other property. 28th July, 1883. 


Upon motion for judgment this day made unto this Ct by counsel 
for the pH, and upon hearing counsel for the pH and for the dfts, 
and upon reading the writ of summons issued, and the three orders 
dated resply, &c., declare that the pits and the other holders of the 
mortgage debentures forming pt of the issue of 30,0001. first 
mortgage debentures of the dft coy are entld to a first charge on all 
the real and personal ppty, whatsoever and wheresoever, both present 
and future (including the uncalled capital), of the dft coy for the 
time being, for securing the repayment of the principal moneys and 
interest in the sd mortgage debentures mentd. 
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And order that the following accounts and inquiries be taken and Form 281. 
made, that is to say : — 

1. An account of what is due for principal and interest to the sd 
plt.s and the other holders of the ed mortgage debentures on the 
security thof. 

2. An inquiry what ppty or assets of the dft coy arc comprised 
in the sd mortgage debentures and the charge or security thereby 
created. 

[3. An inquiry in what way the ppty comprised in and charged by 
the sd debentures can best be realized or otherwise dealt with for the 
l)en<‘lit of the plt.s and the sd other debenture holders.] 

And order that the receiver and manager appointed by the sd order 
dated the 2nd of April, 1891, be continued. 

Tlicrp is no need, nor is it. regular, to order the oontiniiftnee of a roeeiver unless 
he was only appointed until the hearing, or otherwise for a limited period which 
is up. Davies v. Vide nf Keesham. preserves, W. N. (18!l.o) lOf); Ann. Pr., notes to 
Oril, L. r. 16. For order enlarging the time for a manager to act. see infra, p. 688. 

And order that further conson be adjourned. And any of the 
|iiiTties are to be at liberty to apply in chambers as to the sale of any 
nf the ppty comprised in the sd debentures, and generally as they 
shall be advised. Cockshott v. Dore Gallery, Ltd., North, J., 9th May, 

LS!)1. A. 656. 

Upon motion lor judgment, &c., This Ct doth declare that the pit Form 282. 
and the dft P. and the other holders of the scric.s of First Mortgage .(migment 

Delientures issued by the dft coy are entld to a charge upon the Two series of 

undertaking, ppty and assets of the dft coy whatsoever and dU’cnturcs. 

wheresoever, both present and future, including its uncalled capital, 
for securing the repayment of the moneys secured by the sd scries 
of First Mortgage Debentures. 

And this Ct doth declare that subject and jwstponod thto the dft 
F. R. and the other holders of the series of Second Mortgage, 

Del)enturcs i.ssued by the dft coy are entld to a second charge on the 
undertaking, ppty and assets of the dft coy, whatsoever and 

wheresoever, both present and future, including its uncalled capital, 
for securing the repayment of the moneys secured by the .sd Berje,s of 
Second Mortgage Debentures. 

And it is ordered that the following accounts be taken, that is to 
say: — 

1. An account of what is due to the pit and the dft P. and the other 
holders of the sd series of First Mortgage Debentures on the security 
thof. 


40 (2) 
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Form 282. 


Form 283. 


Judgment 
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defence. 


2. An account of wliat is due to the dft F. R. and the other holders 
of the sd series of Second Mortgage Debentures on the security thof, 
but the account No. 2 is not to be proceeded with without the le.ove of 
the judge. 

Adjourn further conson. 

Liberty to apply in chambers. Rosher v. Rosher, dtc., Romer (for 
Vaughan Williams), J., 22nd June, 1896. 


This action coming on for trial this day before this Ct against 
the dfts S. Bros, in the presence of counsel for the pit and for 
the dfts S. Bros., and counsel for the pits thi.s day also moving for 
judgment in default of the dft coy delivering a defence and upon 
hearing counsel for the dfts S. Bros., and upon reading the writ of 
summons issued on the 19th December, 1911, the statement of claim 
delivered the 15th January, 1912, having the certificate of the pits’ 
solors indorsed thereon showing that the dft- coy have not delivered a 
defence, and the defence of the dfts 8. Bros, delivered the 25th February, 
1912, and the afft of W. P. of service of notice of this motion on the 
dft coy, and that this motion would be marked short, this Ct doth 
order that the following account and inquiry be taken and made, that 
is to say:— 

(1) An account of what is due to the pits and to the other holders 
of the 1,050 second debentures of 101. each of the dft coy under and 
by virtue of such debentures. 

(2) An account of what is due to the defendants S. Bros, for 
principal, interest, costs, charges and expenses properly incurred under 
and by virtue of the mortgage debentures of the dft coy for 7,5001. 

(3) An inquiry of what the property comprised in and charged 
by the sd debentures consists. 

(4) An account of what has been received or might have been 
received on account of the sale by the dfts S. Bros, in respect of the 
ppty of the dft coy sold by them in purported exercise of their 
power of sale under the sd first mortgage debenture of the dft coy 
for 7,5001., and it is ordered that the costs of this applicon are to 
be costs in the action, and the further conson of this action is 
adjourned [to be heard in chambers], and any of the parties are to be 
at liberty to apply as they may be advised. Industries Conversion 
and Finance Corpn. on behalf, &o. v. The Premier Electrical Theatres,. 
Ltd., Hood, Reg., 26th March, 1912. 
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Upon the applicon of the pit by summons dated the 20th July, 1899, Form 284< 
and upon hearing the solors for the applicants and for the dfts, and 
upon reading the writ of summons issued on the 16th July, 1897, the and debenture 
order dated the 24th August, 1897, appointing receiver, and the pit’s 
statement of claim delivered the 20th May, 1898, It is ordered that the and aooounttt 
following inquiries and accounts be made and taken, that is to say: — 

[1. An inquiry what, if any, debentures or debenture stock have 
been issued by the dft coy and which of them are now outstanding 
and unpaid and what are the priorities thof and who are the holders 
of or the persons entld to the benefit of such outstanding debentures 
or debenture stock resply.] 


Si’( note on p. bl8, aujira. 


2. An account of what, if anything, is due for principal and 
interest to the holders of or the persons entld to the benefit of such 
outstanding debentures or debenture stock resply. 

•'). An inquiry of what the ppty comprised in and charged by the 
sd debentures or debenture stock resply consists. 

1. An inquiry what, if any, incumbrances other than the sd 
debentures or debenture stock iiSect the ppty of the dft coy [and what is 
the ppty comprised in such other incumbrances resply and what are 
the priorities of such incumbrances and the sd debentures and 
debenture .stock resply.] 

ISoe note on p. (ilS, aupra. 

5. An inquiry whether there are any and what creditors of the dft 
coy remaining unpaid whose debts, so far as the assets of the dft coy 
available for the payment of its general creditors may be insufficient 
to meet the same, have priority over the claims of holders of 
debentures or debenture stock under any floating charge created by 
the dft coy or other incumbrances re.sply, pursuant to [sect. 261 of the 
Cos Act, 1929J, and what is due to such creditors resply. 

And this order is without prejudice to any question that may be 
raised as to the validity of all or any debentures or debenture stock 
issued by the dft coy, and this Ct not requiring any trial of this 
action other than the hearing of this applicon. It is ordered that the, 
further conson of this action is adjourned to be heard in chambers 
with liberty to any of the parties to apply as they may be advised. 
Epstein Eleclric Cumvlator Co., Ltd., Wright, J., 26th July, 1899. 
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Upon Motion for Judoment, &c. 

[DedareUion of charge.] 

And it is ordered tliat an account be taken of wbat i.s due to the 
sd pit and the other holdens of the sd first mortgage debentures on 
the security of such debentures, but such account is not to be 
proceeded with except under the direction of the judge in chambers. 
And the sd pit is to be at liberty to ajiply in chambers as to the 
sale or realization of or other de.aling witJi the ppty comprised in or 
charged by the sd del)enture.s. And it is ordered that S., the 
receiver and manager appointed by the order dute.d the 3rd of August, 
1891, be continued, and that he do pa.s.s liis account.s and pay his 
balance.^ as directed b}' the .sd order. And it is ordered that he be 
at liberty to commence and ])ro.seeute on behalf of the holders of 
the first mortgage debentures of the coy such proceedings as he may 
be advised in the proper local Ct in Minnesota or elsew'here in 
the United State.s of America, to foreclose the lands situate in the 
Vermilion Kange, Saint. Louis, Minnesota, afsd, and other the pj)ty 
of the coy in the sd United States comprised in or charged by the 
sd delienture.s, and to have the priorities of the sd debentures and 
the other incundirauces or alleged incumbrances on the sd lands 
and ppty determined and adjusted, and for that purpose to use the 
name of and represent the sd coy in the sd proceedings in such 
manner as he may be advised. 

And it is ordered that the costs properly incurred by him in such 
proceedings be the sd pit’s costs in this action, and the sd pit is to 
be at liberty to apply in chambers as to any moneys disbursed by 
the receiver in re.spect of such co.sts out of any moneys subscribed 
or contributed by holders of the sd debentures or otherwiise provided 
by tbo sd receiver being declared a charge on any ppty or moneys 
recovered in or by means of such })roceedingB and as to repayment 
thereout of such moneys together with interest at the rate of 5L 
p.c.p.a from the rcsjiivc dates of their being so disbursed in priority 
to all other charges and payments. And the costs of and incidental 
to the sd summons are to be costs in this action. And the further 
conson of this action is adjourned with liberty for any of the parties 
to apply as advised. Howard (on behalf, dc.) v. Iron and Land Coy of 
Minnesota, Ltd., Kekewich, J., 14th May, 1892. A. 776. 


Upon motion by way of appeal, on the 5th day of May, 1894, 
made unto this Ct by counsel for the pit from the judgment dated 
the 14th March, 1894, no one appearing for the dfts, the Universal 
Automatic Machines Coy, Limtd, although they were duly served 
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■with notice of the sd motion, as by afit appears, and upon reading 
the sd judgment dated the 14th March, 1894, this Ct did order that 
the sd appeal should stand for judgment, and the same standing 
this day in the paper for judgment in the presence of counsel 
for the pit, this Ct doth order that the sd judgment dated the 
11th March, 1894, be varied in so far as the same declares that the 
pit and all other the holders of the debentures in the statement of 
claim mentd are cntld to a charge on all the undertaking and ppty 
of the dft coy for securing the principal moneys and interest 
intended to be secured by the sd debentures, and this Ct doth declare 
instead tliof that upon the occurrence of the winding-uj) of the dft 
coy the pit and all other the sd debenture holders became entld to 
realize their security for the full amount of the principal and interest 
secured by their respive debentures, notwithstanding that the day 
mentd therein for repayment of the capital had not. arrived. 

And it is ordered that instead of the Account hlo. 2 directed to be 
taken by the sd judgment an account be taken of what is due for 
principal and interc.st to the pit and the other holders of the sd 
oiit.standing debentures to the time of actual payment on the footing 
of the above declaration and for the pit’s costs of this action, such 
cost.s to be taxed by the taxing master. And it is ordered that 
these variations the sd judgment dated the 14th March, 1894, be 
affirmed. 

And it is ordered that the pit’s co.sts occasioned by the sd appeal 
be costs in the action. 

The above is a cojiy of the jiKlpmenf of the Court of Appeal in Wallace v. 
Cniversal Auionmiic, <S-c. Co,, { I8i)4) 2 Ch. 547; avompra, p. 4S)0, as to the cleeiBiou. 


Upon motion for judgment this day made unto thi.s (Jt, Ac., Thi.s 
Ct. doth declare that the pit H. and the other holders of mortgage 
debentures is.sued by the Croydon Tramways Coy under the Croydon 
Tramways Act, 1878, are entld to stand and be treated as judgment 
creditors oi' the dft. coy for the principal sums amounting together 
to 15,0001. which became due to them from the dft coy on tin; 
1st January, 1887, together with 3751. in respect of one half-year's 
interest thereon, and the sum of 861. 6s. for subsequent interest on 
the .sd principal sums from the sd 1st day of January, 1887, down to 
the date of thi.s judgment, and this Ct doth hby appoint W., the receiver 
and manager appointed by the order made in the action of Grover v. 
Croydon and Norwood Tramways Coy, dated the 24th January, 1887, 
and in the order in both actions dated the 4th February, 1889, without 
giving further security, the receiver and manager of all the ppty and 
effects of the coy, if any, not comprised in or subject to the sd order 
appointing him receiver and manager of the ppty and undertaking ot 
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Form 287. dft coy, and it is ordered that the following accounts and inquiries 
' be taken and made : — 

1. An inquiry what mortgage debentures or mortgage securities 
have been issued or created by the Croydon Tramways Coy, the 
Norwood Tramways Coy in the statement of claim named, and by the 
dft coy resply or the directors thof other than and in addition to the 
mortgage debentures for 15,0001. above mentd. 

2. An inquiry which of the mortgage debentures or securities so 
issued or created by the sd cos resply are still unpaid or subsisting 
and what j)ersons are the holders of the same resply, and also what 
persons arc the holders of the sd mortgage debentures for 15,0001. 
above mentd. 

3. An inquiry what ppty, moneys or assets of the dft coy are included 
or comprised in the sd several mortgage debentures referred to in 
inquiry 2. 

4. An account of the principal and interest moneys secured l)y or 
due under or in respect of the sd mortgage debentures resply and to 
whom the same resply are due and what are the respiva^ priorities. 

5. An inquiry in what way the ppty comprised in or charged by the 
sd re.spivf! securities can beat be realized and dealt with for the 
benotit of the pit and the other holders of the sd mortgage debentures, 
having regard to their respive interests and priorities. And it is 
orrlered that the sd W. be at liberty to take the necessary proceedings 
for the purjiose of making the rights of the pit and the other holders 
of the mortgage debentures to the above-mentd sum of 15,0001. and 
interest under this judgment available for the further security of 
the persons entld thto against the ppty and effects of the dft coy, if 
any, not comprised in the sd mortgage debentures or any of them 
and adjourn for further conson. Liberty to apply. 

Hope {on behalf, <fcc.) v. The Croydon and Norwood Tramways 
Co., North, J., 11th February, 1887. A. 214. 

The object of the above declaration was to enable the debenture holders to get 
a charge on the assets not changed by the debentures. See tho case reported 
in 34 Ch. D. 73(1. For similar order, see Borough of Portsmouth, d-c. Tramways 
Co., (1802) 2 Ch. 362. 

Usually debentures and debenture stock cover all the assets, and where that 
is the case a judgment as above is needless. Such a judgment will not be given 
where the company is being wound up. 


Form 288. 
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for deben- 
tures. 


Upon motion for judgment, &c., and upon hearing counsel, &c., 
and upon reading, &c., This Ct doth declare that the pit and all other 
the persons to whom the dft coy has agreed to issue debentures are 
entld to such rights as they would have had if debentures in the form 
attached to a certain agreement dated the 28th October, 1891, and 
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made between the dft coy of the one pt and the several persons mentd Form 2U. 

in the schedule thto of the other pt, had been sealed by the dft coy 

and issued to them in accordance with such agreemt, and that the 

plti and all other the sd persons are entld to a charge upon the 

undertaking, copyrights, ppty, chattels and effects, both present and 

future, of the dft coy, not specifically charged for the time being, for 

securing the repayment of the principal moneys and interest advanced 

or due under the sd agre.emt for the issue of debentures to them 

resply. 

And this Ct doth by consent order that the following accounts and 
inquiries be taken and made, that is to say; — 

1. An inquiry who are the ])er»ons to whom the dft coy has agreed 
to issue debentures. 

2. An inquiry whether any of the persons referred to in the answer 
to inquiry 1. have forfeited their rights by non-jiaymeut of instalments. 

3. An account of what is due to the pit and the other per, sons to 
whom the dft coy has agreed to issue debentures, and who have not 
forfeited their rights on the security of such agreemt and the charge 
ahd. 

4. An inquiry what pjity of the dft coy is comprised in and subject 
to the sd charge or security afsd. 

An inquiry what incumbrances have been created upon the ppty 
of the dft coy comprised in and subject to the ad charge or security, 
which rank in priority to the. sd charge or security, and in what persons 
res})ly the, sd incumbrances are vested. 

0. An inquiry in what way the ppty comprised in and .subject to 
the sd charge or security can best be realized or otherwise dealt with 
for the benefit of the pit and the sd oth»;r persons entld as afsd. 

Adjourn further conson [to be heard in chambers]. Davis {on 
behalf) v. New Publishing Co., Ltd., Chitty, J., 1898. 

Sec supra, p. 180, as to the right in equity of subscribers for debentures to rank 
as if they were debenture holders. 


Upon motion for judgment, &c., This Ct doth declare that the trusts form 289. 

of the trust deeds dated and , mentd in the indorsement TU T 

...... Judgment 

on the writ in this action resply, ought to be carried into execution, trust deed 

and doth order and adjudge the same accordingly, and it is ordered 

that the following inquiries and account be made and taken, that is debenture*. 

to say: — 

[An inquiry what, if any, debentures entld to the benefit of the sd 
two trust deeds have been issued by the dft coy, and which of them are 
now outstanding, and what are their respive priorities, and who are 
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Form 290. 

Judgment 
with special 
liberty to 
apply for 
appointment 
of agent 
abroad. 


Form 291. 

Trust deed 
debenture 
stock. 


the holders of or the persons entld to the benefit of such outstanding 
debentures resply.] 

Bee note on p. 618, supra. 

An inquiry what ppty is comprised in the security created by the 
sd deeds resply, and the ppty comprised in both the sd deeds and 
in each of them resply. 

An inquiry what ppty is comprised in tlie security created by the 
debentures entld to the benefit of the sd trust deed dated , 

An inquiry what incumbrances other than the sd debentures and 
deed.s .securing tlie .same re.sply affect any and wljut pt of the j^pty 
of the dft coy [and what are the j)rioTitie.s of .siieh otlier ineumbraiices 
as between themse.lve.s and as between the sd debentiire.s and deeds 
securing the same]. 

Sbc note on p. 618, supra. 

An account of what, if anything, is due to the holders of or the 
persons entld to the lamefit of the debentures entld to the benefit of 

the ad deed dated , and to the holders of or the persona entld 

to the benefit of the debentures entld to the benefit of the sd deed 
dated resply for principal and interest. 

And this order is without prejudice to any question that may be 
raised as to the validity of any of the debentures issued by the dft 
coy, and the further conson of this action is adjourned, and any of 
the parties are to be at. liberty to apply for a sale and generally as 
they may lie advised. Re Kensington, McClinlock {on behalf, d'C.) 
V. I'he Kensington and others, Wright, J., 28th Ajiril, 1898. 


Upon motion, &e.. This Ct doth declare that the trusts of the trust 
deed, &c., and cloth order and adjudge the same accordingly, and 
[accounts and iiiquirie.M and a 2 >pointment of receiver with liberty 
inter alia] to apply for the appointment of an agent to superintend 
the carrying on of the business of the dft coy in Burmah on such terms 
and conditions as may be ordered by the judge. Halket (on behalf, 
cfcc.) V. /South Australian Petroleum Trust, Ltd., 1897, North, J. 


Upon motion for judgment, &c.. Declare that the trusts of the trust 
deed dated ought, &c. [os in Form 289] and order; — 

(1) An inquiry what debenture stock has been issued by dft coy 
since date of sd deed. 

(2) An aocount of what is due for principal and interest to the 
holders of such stock, distinguishing amount due for interest in respect 
of overdue coupons. 
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(3) An inquiry who are now the holders of such stock, and of the 
overdue coupons for interest in respect thof. [(4) and (5) Special.] 

(6) An inquiry in what way the ppty comprised or charged by sd 
deed can best be realized or dealt with for the benefit of the holders, 
&c., to Continue receiver and manager appointed by order dated . 

Liberty to apply in chambers as to raising money for the 
purpose, of preserving the ppty subject to the trusts of the sd 
deed, until a sale or realization thof, or other dealing therewitli, 
and as to the sale or realization of, or other dealing with, such ))pty, 
Adjourn further conson. Liberty to apply. The Swedish d; 
^iwweejiau By. Co., Ltd. [and Trustees] (H. 821 of 1889). Stirling, J., 
1st February, 1890. 


{Title, <fec.) 

Let, ire. (see Fortns 171 and 172) on the j)t of , that, in addition 

to the aceouuts and inquiries directed by the order in this action dated 

the of , the following accounts and inquiries may be directed 

to be taken and made, that is to say [.set them out]. 

1. An account, &c. 

2. An account, <te. 

3. An inquiry, &c. 

8ce form 293, for instance. 


Upon applicon of the pits order that in addition to the account 
directed by the judge in this action dated the 21st .Tidy, 1893, the 
following inquiry be made, that is to .say: — An inquiry who are the 
persons entld to participate in the benefit of the debenture in the 
judgment mentd, and to what extent and in what order of priority 
rcsply, and in what .sharc.s or proportion the money to be recoveretl 
imder the sd deljenture ought to be divided .amongst .such persons 
Magniac v. Arbitrage d Finance, Vaughan Williams, J., IGth January, 
189G. 


Form 291. 


Form 292. 


.Summons tor 
additional 
accounts and 
inquiriee. 


Form 293. 


Order to add 
inquiry to 
judgment. 
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Notice of 
judgment to 
be served on 
certain 
persons. 
Efieot of. 


CHAPTER LXIII. 

SEEVICE OE NOTICE OP THE JUDGMENT ON DEBENTUEE 
AND DEBENTUEE STOCKHOLDERS. 

In May, 1896, the Judges of the Chancery Division gave the following 
directions to the Hastens. " In ordinary case,s the judgment in a 
debenture holder’s action should not be served on the debenture holders, 
but they should have notice given to them by circular or letter, or by 
.advertisement, if the case so requires, full discretion being reserved 
to serve the judgment formally.” 

Where formal notice i.s necessary Ord. XVI. r. 40 applies, which 
provides as follows: — 

Ord. XVI. r. 40. — Wliorevor, in any action for tlic administration of the estate 
of a deceased }ior«on or the execution of the trusts of any deed or inetnimcnt, 
or for the partitiou or sale of any hereditaments, a judgment or an order has been 
[ininouneed or made — 

(a) Under Ord. NV. [.WountsJ; 

(b) Under Ord, XXXIII. [Accounts and Inquiries]; 

(e) Affecting the rights or interests of persons not parties to the action; 
the Court or a judge may direct that any persons interested in the estate or under 
the trust or in the hereditaments, shall be served with notice of the judgment 
or order, and after such notice such persons shall be bound by the proceedinga, 
in the same marmer as if they had originally been made parties, and shall be at 
liberty to attend the proceedings under the judgment or order. Any’ person so 
served may, within one month after such service, apply to the Court or judge 
to discharge, vary, or add to the judgment or order. 

The practice iu ordinary actions, as stated in the Annual Practice, 
is to send by post a copy of the Circular App. L. No. 9a. See Form 294, 
post. This notice is not the formal “ Notice of Judgment ” mentioned 
in Rule 40 and does not require personal service or indorsement of 
the memorandum prescribed by Rule 43. As to the cost of posting 
the notice, see Be CommormeaUh Oil Corpn., (1917) 1 Ch. 404. 

If the debentures are sent by post in accordance with the last 
paragraph of the notice, the costs of the plaintiff’s solicitors of 
acknowledging the receipt and returning the debentures ought to be 
allowed out of the fund, even if insufficient to pay all claims in full. 
Re IF. Mate <9 Sons, Ltd., (1920) 1 Ch. 551. The persons served 
with such notices cannot properly enter appearances, but must, if they 
desire to attend the proceedings, apply by summons for leave to do 
so. S. C. at p. 562, 
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When a formal notice under Rule 40 is necessary, personal service 
is necessary, and ail the requirements of Rules 42 and 43 must be strictly 
followed. 

In May, 1909, a further Direction by the judges (Ch. D.) was added— 
“ In a debenture holder’s action where the u.sual judgment has been 
ma(i<‘, prior and subsequent incumbrancers ought not to be served 
with the notice of the judgment under Ord. XVI. r, 40; subsequent 
incumbrancers should be added as parties under Ord. XVI. r. 11, 
and where a sale is directed with the consent of prior incumbrancers 
(as in the form used in the case of a creditor’s action for sale of real 
estate), informal notice with a view to obtaining such consent may be 
given,” 

Where formal notice has been served under Ord. XVI. r. 40, the 
following nile.s of Ord. XVI. apply; — 

R. 41. — It .shall not be necessary for any person served with notice of any 
judgment or order, to obtain an order for liberty to attend tlie proceedings under 
such judgment or onler, but such person shall bo at liberty to attend the 
proceedings upon entering an appearance in the Central Office in tlie same manner, 
and .subject to the same provisions, as a defendant entering an appearance. 

R. 42. — A memorandum of the .service upon any person of notice of the 
judgment or order in any action under Rule 40 shall be entered in the Central 
Offiee, upon due proof by affidavit of siieh service. 

R. 48. — Notice of a judgment or order served pursuant to Rule 40 shall be 
entitled in the action, and there shall be endorsed thereon a memorandum in the 
Form No. 28 in Appcndi.v G. 

See Form 295, wfra. 

H. 44. — Notice of a judgment or order on an infant or person of unsound mind, 
not BO found by inquisition, shall be served in the same manner as a writ of 
summons in an action. 

Ord. LV. r. 31. — A copy of every certificate of the Central Office of entry of 
a memorandum of service of notice of a judgment or order, and of every appearance 
entered by a person served with such notice [to attend the proceedings] certified 
by the solicitor, shall be left at chambers. 

R.33 . — (see infra, p. 648) provides, inter alia, tlist the judge, if satisfied that 
all necessary parties have been served with notice of the judgment, shall thereupon 
give directions, &c. 

R. 35. — tVhere, upon the hearing of the summons to proceed, it appears to the 
judge that by reason of absence, or for any other sufficient cause, the serviee of 
notice of the judgment or order upon any party cannot be made or ought to be 
dispensed with, the judge may, if he shall think fit, wholly dispense with such 
service, or may at his discretion order any substituted service or notice by 
advertisement or otherwise in iieu of such service. 

(See Form 296 et seq.-, and see Printers and Transferrers, dc. Soc., 
(1899) 2 Ch. 184; Lead, dc. Soc., (1904) 2 Ch. 196. 


Order for 
liberty to 
attend not 
necessary. 
Appearance 
to be entered. 

Memorandum 
of service to 
lie entered in 
Central Office. 
Korm of 
memorandum. 


Service of 
notice of 
judgment on 
infants, &c. 
Copies of 
certificates of 
Central Office. 


Where service 
of notice of 
judgment or 
onler dis- 
pensed with 
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Stoppage of 
proceedings 
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necessary 
parties have 
not been 
served with 
notice of 
judgment or 
order. 


Form 294. 


Notice of 
judgment or 
order. 
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B. 86a. — Where service of notice of a judgment or order for aooonnts and 
inquiries is dispensed with, the judge in person may, if ho thinks fit, order that 
the persons as to whom service is dispensed with shall be bound as if served, and 
they shall be bound accordingly, except where the judgment or order has been 
obtained by fraud or non-diselosurc of material facts. 

See Form 302. 

B. 38.-If, on the hearing of the summons to proceed, it shall appear that all 
necessary parties are not parties to the action or have not been served with notice 
of the judgment or order, directions may be given for advertisement for creditors, 
and for leaving the accounts in chambers, but the adjudication on enditore’ 
claims and the accounts are not to be proceeded with, and no other proceeding 
is to be taken, except for the purpose of ascertaining the parties to be served, until 
all necessary parties shall have been served, and are bound, or service shall have 
been dispensed with, and until directions shall have been given as to the parties 
who are to attend on the proceedings. /»/m, Form 

As to ordering a sale in debenture actions “ before all the persons 
interested are ascertained whether served or not,” see Ord. LI. r. lb, 
and CriggkMone Coal Co., (1906) 1 Ch. 523. In that case third 
debenture holders were not represented in the action, but the Court 
directed — under Ord. LI. r. lb — that the property should be sold 
with the approbation of the judge, and the proceeds brought into 
Court: the absent debenture holders to be served with notice of the 
application in Chambers for approval of any conditional contract. 

In debenture holdens’ actions the practice in ordinary cases in most 
of the chambers of the judges of the Ch. D. is not to serve the judgment 
but the following notice. 


[ Title of action in full.] 

Pursuant to a judgment of the High Ct of Justice, Chancery 

Division, dated the day of , 19 — , in an action in the matter 

of Coy, Limtd, E. B. on behalf of himself and all others the holders 

of debenture bonds forming pt of the issue of Bearer Debenture 

Bonds of the Dft Coy v. Coy, Limtd (J. 1687 of 1928), whereby 

it- was ordered that the following account be taken, namely: — 

An account of what is due to the pit and other holders of the 
sd debenture bonds under or by virtue of such debenture bonds. 

Notice is hby given that all persons claiming under the sd account 
to be the holders of debenture bonds issued by the dft coy are required 

on or before the day of , 19 — , to send in their claims in 

writing giving their names and addresses, parlars of their claims 
(including the amount due for principal and interest thereon), the 
distinctive numbers of their debenture bonds and the names and 
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addresses of their solors (if any) to Messrs. 8. H. & B. (solors for F. W., form 29i. 

the recr appointed in the sd action) at their office, , , in the 

City of London, England, or in default thof they will be excluded from 
the benefit of the sd judgment. 


[ Titk of action in full.] 294t. 

Take notice, that a judgment [order] dated the day of , Notice of 

19 — , has been pronounced [made] in this action (which has been judgment 
instituted for the purpose of ascertaining who are the holders of produce 
deiientures (or an way be) of the dft coy, to realize the ])])ty charged Becuritiee. 
thereby, and to divide the proceeds amongst the persons entld thto), 
and by such judgment [order] the inquiries and accounts (or as may 
be) necessary for the afsd purpose are directed. 

The material pts of the judgment [order] are set forth in the schedule 
hto. 

A list of the debenture holders (or as may be), with the parlars of 
lln' debentures held or believed to be held by them resply, has been 
left in the chambers of the registrar (Cos Winding-up), [or the judge’s 
ehiimbers], and your name is included therein as the. holder of (state 

how many) First (or as may be) Debentures numbered and all 

dated the , 188 — (or as may be), for 1. each, bearing interest 

at 1. p.c.p.a. 

[iSet out the numbers and dales of the debentures.] 

From the sd list it also appears that interest is due on your sd 

debentures (or as may be) from the , 189—, down to which date 

all interest is believed to have been pd. 

If you are such holder, it will be necessary, in order that you may 
participate in the benefit of the sd judgment [order], that your 
debentures (or as may be) should be produced before the Registrar 
(Cos Winding-up), [or the Master in the chambers of the judge], 

and day, the day of , 19 — , at o’clock in the 

noon, is appointed for this purpose, when you must attend either 

personally or by your solor or agent at the chambers of the sd Registrar, 
situate at Bankruptcy Buildings, Carey Street, London, W.C. [or the 

Hon. Mr. Justice , Room No. — , in the Royal Cts of Justice, 

Strand, London], and produce your debentures (or as may be). 

If you are no longer the holder of the debentures (or as may be) or 
any of them, you are requested to let me know at once the names and 
addresses of the person or persons to whom you transferred such of 
the sd debentures (or as may be) as are no longer held by you. 
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If you desire it, you can forward the debentures by post, or otherwise^ 
to me for production. I will return them by post in due course. 

Pit’s solor. 

Dated, &c. 


The Schedule, 

[Here insert material parts of judgment or order.] 

For a more modem form, sec Form 317, infra. 

A creditor who comes in after the time limit has expired will not be excluded 
from participation, if there are funds in Couit, although he will not be allowed 
to disturb dividends already paid. Harrison v. Kirky (1904^) A. C. 1 ; i?e McMurdo^ 
(1902) 2 Ch. 684. See Ann. Pr., notes to Ord. LV\ r. 44. 


Take notice that from time of the service of thi.s notice you [or as 
the case may be, the infant or person of unsound mind] will be bound 
by the proceedings in the above cause in the .same manner as if you 
[or the sd infant or person of unsound mind] had been originally made 
a party, and that you [or th(‘ sd infant or person of unsound mind] 
may, on entering an appearance at the Central Office, attend the 
proceedings uudei' the within-mentd judgment [or order] and that 
you [or tlie sd infant or person of unsound mind] may, within one 
month after service of this notice, apply to the Ct to add to the 
judgment [or order]. 

The following is the form of notice by advertisement used by the winding-up 
registrar;— 

Take notice, that by an order of his Lordship, Mr. Justice , 

made in an action in the High Ct of Justice, Chancery Division, 

v. Steam Tramways Coy, Limtd, and others, 1894, C. 4455, 

and dated the , it was ordered that publication by advertisement 

in the following newspapers, namely: — Once in the London Gazette, 
the Times, the Daily Telegraph, and the Financial News, of notice 

of the judgment in the sd action dated , and of an order dated 

, and of the memdum prescribed by Ord. XVI. r. 43, of the Eules 

of the Supreme Ct, and of the reciting order, should be deemed good 

service of the sd judgment and order dated , upon all the holders 

of debentures issued by the sd coy secured by trust deeds dated resply 

and , who had not prior to the date of the sd order of the 

been served with notice of the sd judgment and order dated , 

and that the time within which the sd holders of debentures not already 
served with notice as afsd were to apply to discharge, vary, or add to 

the sd judgment and order dated , was to be one month after the 

date of the last publication of the sd notice. 
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And further take notice, that by the ad judgment dated , it was 

ordered that the following inquiries be made, namely: — 

(1) An inquiry what 5 p.c. debentures have been issued by the dft 

coy on the security of the ad indenture of the , and are 

now outstanding, and by whom the sd debentures are resply 
held. 

(2) An inquiry what 6 p.c. debentures have been issued by the dft 

coy on the security of the sd indenture of the , and are 

now outstanding, and by whom the sd debentures are resply 
held. 

(3) An inquiry of what the ppty, subject to the trusts of the sd 

respive indentures of the and the — — , consists. 

And further take notice, that by the ad order dated it was 

ordered that the following inquiry should be made, namely: — 

An inquiry what incumbrances prior to the debentures referred to 
in the sd judgment affect the ppty comprised in the sd two several 
indentures in the ad judgment resply mentd or any and what pts thof, 
and what are the priorities of such incumbrances. 

.A.ud further take notice, that from the date of this advertisement 
you will be bound by the proceedings in the sd action in the same 
manner as if you had been originally made a party; and that you 
may, on entering an appearance at the Central Office of the Supreme 
Ct, attend the proceedings under the sd judgment and order dated 

, and that you may within one month after tlie publication of 

the last of the advertisements authorised as afsd apply to the Ct 

to discharge, vary, or add to the sd judgment or order dated . 

And further take notice that you are required on the , at 

o’clock in the forenoon, to produce the debentures held by you 

at the chambers of the sd judge. Room 625, at the Royal Cts of Justice, 
London, or in default you will be peremptorily excluded from the 
benefit of the sd judgment. 

Dated this day of . 

, Pit’s solors. 


I, , of , clerk to Messrs. , of the same place, solors for 

the pit, make oath and say as follows: — 

1. On the respive days mentd in the first column of the schedule 
hto, I served the several persons whose names are set forth in the 
second column of the sd schedule opposite to the sd respive days with 
a notice in writing of the order made in this action, dated the — — ■ 

day of , and of which notice the paper writmg marked "A,” now 

produced and shown to me, is a true copy, by sending true copies of 

p. — D. 41 
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F«nn 297. 


Form 298. 


Order as to 
Bervioc by 
post. 


such notice by prepaid post to them at the respive places set forth 
in the third column thof opposite to their respive names. 

2. Each of such copy notices had at the time of posting as afsd 
indorsed thereon a memdum addressed to the person or persons to 
whom I addressed the envelope containing same resply, and of which 

memdum the paper writing now exhibited to me marked and 

indorsed on the sd exhibit marked “A " is a true copy, except that 
the sd address is not set forth in the sd exhibited copy, and I verily 
believe that notice of the sd order has been received by the parties 


named in the respive schedules. 


The Scueohle above uekerhet) 

Holders of Debentures. 

TO. 

\ 

Date of Service. ! Name.s of peraonB served with 

Notice. 

1 

Place of Service. 

i 

! 1 
1 

i 

I 



Date, . 

Sworn. &c. 


Upon the applicon of the above-named pits, and upon hearing the 
solors for the applicants, and upon reading an order dated, &c., order 
that service of notice of the sd order dated the 16th March, 1889, 
upon the debenture .stock creditors having charges on the undertaking 
of the dft coy and the tolls ari.sing therefrom specified in the fourth 
j)t of the. schedule marked as exhibit 0. H. B. 1 to the ad afft of the 

sd , filed on the 22nd January, 1891, other than such of the sd 

debenture stock creditors as have already entered appearances in this 
action by sending to each of such debenture stock creditors notice 
of the sd order with an indorsement thereon in the form prescribed 
by Ord. XVI. r. 48, together with a copy of this order, through the 
post office in a prepaid letter addressed to such debenture stock 
creditors at their respive addre.sscs specified in the sd fourth pt of the 
sd schedule, be deemed good service of such notice on all such debenture 
stock creditors. 

And it is ordered that the time to be specified in the indorsement 
on such notice within which any such debenture stock creditors may 
apply or add to or vary the sd order is to be one month after such 
service. Halifax v. Symonds Co., Chitty, J., 3rd February, 1891. 
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{TUh.) 

Let the dfts, &c. (see Forms 171 and 172), on the hearing of an 
apjjlicon of the pit that service of notice of the jndgment made in this 

action, and dated , upon the person.s named in the .schedule hto, 

being debenture holders of the sd coy, whose names and addresses 

appeal in the list marked , referred to in the afft of the applicant 

lilt'd m this action the day of , may be wholly dispensed with. 

That the co.sts of thi.s applicon may be cost.s in the action. 


Upon the applicon of the pit by summons d.ated the 18th January, 
1896, and upon hearing the aolons for the afiplicant and for the dft, 
and upon reading, &c., it is ordered that service, of notice of the ad 
judgment, dated the Ist July, 1895, upon the Itolders of debentures 
issued by the dft coy, Veuve Monnicr, &c,, whose names are set forth 
in the schedule hto, be dispensed with, and it is ordered that the costa 
of the applicon be costs in the action. Akers v. Veuve Monnier, Hood, 
Reg,, 3rd rehruary, 1896. 


Upon the apjilieon of the pit, and upon hearing the solors for the 
applicants and for the dfts M. and H., and upon reading the judgment 
in this action, dated the 29th July, 1891, and an afit, &c.. It is ordered 
that service of notice of the sd judgment, dated the 29th July, 1891, 
upon all the holders of "A” debentures, issued by the dft.s The Tivoli, 
Limtd, and referred to in the sd judgment, be disjien.sed with. 
Barrett's Brewerji, <kc. Co. v. The Tivoli, Ltd., C'hitty, J., at Chambers, 
17th June, 1892. A. 883. 

Upon the applicon of the pit, &c., order that M., whose name 
appears in the register of debenture stockholders of dft coy, and R. 
(one of the parties claiming an interest in the debenture stock for 
2,0001. appearing in the sd register of debenture stockholders, as 
standing in the name of the dft T.), upon whom resply service of the 
sd judgment dated the 3rd April, 1895, has been dispensed with, be 
and they are hby resply bound by the sd judgment as if .served 
therewith. Markwick v. Thurlow, Romer, J., 8th June, 1896. 
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CHAPTER LXIV. 

LIBERTY TO ATTEND. 

Where a person who has not been served with notice of the judgment 
desires to attend and watch proceedings, he must apply for liberty to 
attend, which will only be given in special ciroumstanccs. 

Be Schwabacher, (1907) 1 Ch. 719. 

A solicitor should have a clear authority from his client, in writing, 
before he applies for liberty to attend proceedings. Bird v. Harris, 
29 W. R. 45. 

Where notice of judgment has been served, no application is neces.sary. 
See Ord. XVI. r. 41, p. 624, supra. 

(Tille, <&c.) 

Let, &c. (see Forms 111 and 172), on the hearing of an applicon on the 

pt of , of , who claims to be interested in the matters in question 

in this acti on as u holder of debentures of the dft coy each for 1 . , 

for an order that he may be at liberty to attend the proceedings 

under the judgment [or order] in this action, dated the day 

of , and that the pit he directed to give notice from time to 

time to the applicant of all proceedings under the sd judgment [or 
order]. 

Upon the applicon of L. by summons dated, &c., and hearing the 
solors for the applicant and for the pits, and reading, &c., and it 
being alleged that the sd applicant is a mortgagee of the dft coy, 
and that the pit on the 22nd April, 1891, obtained an order for 
inquiries and account, that the applicant hath not been served with 
a copy of the sd order [and is desirous of having liberty to attend 
the proceedings under the same], and upon reading the sd order, It 
is ordered that the sd L. be at liberty at his own expense to attend 
the proceedings under the sd order dated, &c. Manchester, dc. 
Banking Co. v. Paragon Works, Lid., Kekewich, J., at Chambers, 
15th July, 1892. B. 919. 

Upon the applicon of A., of , in the Province, of Ontario and 

Dominion of Canada, a debenture holder of the above-named coy 
(holding 1,200 debentures), by .summon.s dated tbe 25th day of January, 
1899, and upon hearing the solors for the pits and the dfts, It is 
ordered that the applicant be at liberty to attend the proceedings in 
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this action at his own expense, and that the pits do give notice 
from time to time to the applicant’s solois of the proceedings to be 
had and taken in this action, and that the pits’ costs of giving 
such notices be pd by the applicant, the applicant’s solors, Messrs. 
A. & B.. undertaking personally to pay such costs. Consolidated 
TrNsI and The Bell Organ, &e. Co., Wright, J., 9th February, 1899. 


Upon the a])plicon by summons dated the 26th November, 1897, 
of 8. & S., trading as, &e., and upon hearing counsel for the applicants 
and for the pit, and the dft coy appearing in person by G. 8. B., the 
off re.cr and prov liqr thof, and upon reading the order dated the 
6th August, 1897, appointing the receiver and the afft of S. filed the 
1st December, 1897, It is ordered that the applicants be at liberty to 
attend all further proceedings in this action at their own expense 
in the first instance, but the applicants are to be at liberty to apply 
for payment of any costs properly incurred by them in attending 
such proceedings out of the assets of the dft coy comprised in the 
debentures the subject-matter of this action, and that they may be 
at liberty to apply generally as they may be advised, and it is 
ordered that the rest of the sd summons do stand over generally, 
with liberty to restore as an when the applicants may be advised. 
Clark v. Me.aly <t Co., Hood, Reg., 14th December, 1897. 

The summons in the above case was that the applicants might be added as 
defendants to the action, on the ground that the plaintiff had an interest adverse 
to that of the other debenture holders, and also that the conduct of the proceedings 
in the action and of the order dated the 6th August, 1897, might he given to them. 


Upon the applicon of P., of, &c., and upon hearing counsel for the 
applicant and for A., and the solors for the pit and the dft coy, and 
upon reading, &c., and A. to whom by the sd order dated, &c., the 
conduct of this action was committed, except as to the conduct of 
the sale or realisation of the ppty of the dft coy, by his counsel 

admitting that the applicant has pd to the sd A. the sum of 1. for 

principal and interest due upon the debenture held by the sd A., 
and is now the transferee thof, and the applicant undertaking to 
pay forthwith to the sd A. 1501. and such further sum (if any) as 
may be allowed on taxation of his costs of this action and 
of this applicon and as a mortgage debenture holder, and the sd A. 
undertaking to refund to the applicant such pt (if any) of the 
1501. as may be the difference between 1501. and his taxed costs 
as afsd, It is ordered that the sd P. be at liberty to attend the 
proceedings in the action in the place of the sd A. And it is ordered 
that the conduct of this action be committed to the applicant in 
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the place of the sd A., except as to the conduct of the sale or 
realization of the ppty of the dft coy, which is to be conducted by 
B., the liqr of the dft coy, and this order is to be without prejudice 
to the question as to whether the applicant is eventually to be 
allowed out of the assets of the above-named coy any pt of the 
costs of the sd A. Harland v. Hull Street Tramways Go., Chitty, 
at Chambers, 2nd May, 1892. A. 669. 

Upon the applicon by suiumoiis dated 19th January, 1912, of the 
pit in the first above-mentd action and upon hearing the solons for the 
applicant and for the dft coy, and upon readinsi the orders dated 
resply the 4th October, 1905, appointing reeeiv^er, the 2nd February, 
1911, and the 18th July, 1911, and the certificate of funds, it is ordered 
that S., the receiver in this action, be at liberty on behalf of the pit 
and all other the debenture holders of the dft coy [named] to appear 
at the jiublic examination of H. B., the late chairman of directors of 

the Corporation, Limtd, and to emply a junior counsel for such 

purpose, and it is ordered that the fund in Ct be dealt with as directed 
in the payment schedule hto, the .sum of 501. thereby directed to be 
pd, being further on account of the pit’s cost.s of this action. Nash 
(on behalf, &c.) v. The SelecleJ Gold Mines, dc., Neville, J., 25th 
January, 1912. 


Upon the applicon by .summons dated, &c., of A. B., and 0., the 
trees of the will of B., deed, claiming to be debenture holders of the 
above-named dft coy, and upon hearing counsel for the applicants, 
for the pit and dfts, and upon reading the pleadings delivered in 

this action, and an afft of , filed, &c., It is ordered that the 

liberty to attend the proceedings given to the applicants on the 
14th March, 1895, be discharged, and that nothing done or to be 
done in this action or counter-claim is to prejudice the applicants' 
rights as holders of debentures issued by the dft coy or any remedies 
of the dft coy against the applicants. And it is ordered that the 
costs of all parties to this action be reserved, with liberty to apply. 
Agg-Gardner (on beJwdf, &c.) v. Gresley Brewery, Ltd., Vaughan 
Williams, J., 6th August, 1895. 



CHAPTER LXV. 


PROCEEDINGS IN CHAMBERS UPON JUDGMENT OR ORDER FOR 
ACCOUNTS AND INQUIRIES. 

When a judgracpt ha.s liaen olif.ained iji a dehcnturo action, the plaintiff, 
as the person wlio ia as a rule entitled to prosecute the proceedings 
under the judgment, should leave a copy of the judgment at the judges' 
chambers, or the office of the registrar in a windmg-up, and he should 
take out a summons to proceed. 

Upon the summons to proceed, and adjournments thereof, the master 
or registrar reads the judgment or order, takes notes of the parties 
attending and of their .solicitors, and from time to time give.s direction.s 
(a) as to service or notice of the judgment or order; (b) as to obtaining 
any order disj)cnsing with service, &c.; (c) as to taking steps to add 
additional parties; (d) as to what persons shall receive the accounts 
and inquiries respectively, and within what time; (e) as to whether 
there shall be advertisements for claimants; (f) us to how disputed 
claims shall be dealt with; (g) as to liberty to attend : and (h) generally 
as to all other matters which may arise in the course of the proceedings, 
the object being to obtain a satisfactory and workable certificate in 
answer to the judgment or order. 

It must not be supposed that the matters aforesaid are dealt with 
in the order in which they are mentioned; for circumstances differ 
and the procedure varies accordingly. Not uncommonly, for example, 
the master or registrar, before deciding as to service or advertisements, 
may desire to see the evidence in answer to inquiry as to the debenture 
holders; for that, when the debentures are registered, will show how 
many there are and whether the holders can all be identified without 
advertisement, and whether there are any di8pute.s which will have 
to be dealt with. On the other hand, where the debenture.s are to 
bearer, one of the first steps is to give directions as to advertising for 
claims. 

A stay of inquiries directed by a judgment, pending an apjieal, will 
only be granted under very special circumstances. Shaw v. Hollatd, 
(1900) 2 Ch. 305; Tuck v. Southern Counties Deposit Bank, 42 Ch. D. 
478. 

Where there had been a delay for three years the action was stayed 
and the plaintiff ordered to pay costs. Be Cornish Tin Sands, Ud., 
W. N. (1918) 377. 
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The procedure in chambers after a judgment has been obtained 
is regulated by Rules 28 to 60 of B. S. C. Ord. LV . These rules provide 
as follows: — 

4s to Documents to be left at Chambers. 

Ord. LV. r. 28.— In all cases of proceedings in chambers under any judgment 
or order, the party prosecuting the same shall leave a copy of such judgment or 
order at the judge’s chambers, and shall certify the same to be a true copy of the 
judgment or order as passed and entered. 

R. 29. — Whenever any matter is adjourned from the Court to chambers, or any 
directions arc given in Court to l)c. acted upon at ohamhers, whether upon a matter 
adjourned into Court from chambers, or upon any other occasion, without an order 
being drawn up, a note signed by the registrar, stating for what purpose such 
matter is adjourned to chambers, or the directions given, shall be procured from 
the registrar and left at chambers. 

R. 80.-A note stating the names of the solicitors for all the parties, and showing 
for which of the parties such solicitors are concerned, shall be left at chambers 
with every judgment or order. 

R. 31. — [As to copies of certificates of Central Office, see Chap. LXIII.] 
Summons to Proceed. 

Bringing in R. 32. — Every judgment or order directing accounts or inquiries to be taken or 
^^^rMtina brought into the judge’s chambers by the party entitled to prosecute 

accounts and within ten days after the same shall have been passed and entered, and 

inquiries in default thereof any other party to the cause or matter shall be at liberty to bring 
in the same, and such party shall have the prosecution of such judgment or order 
unless the judge shall otherwise direct. 

Summons to R, 88.— Upon a copy of the judgment or order being left, a summons shall be 
proceed with issued to proceed with the accounts or inquiries directed, and upon the return 

inquWes summons the judge, if satisfied by proper evidence that all necessary 

directed. parties have been served with notice of the judgment or order, shall thereupon 
Directions. directions as to the manner in which each of the accounts and inquiries is 

to be prosecuted, the evidence to be adduced in support thereof, the parties who 
are to attend on the several accounts and inquiries, and the time within which each 
proceeding is to be taken, and a day or days may be appointed for the further 
attendance of the parties, and all such directions may afterwards bo varied, by 
addition thereto or otherwise, as may be found necessary. 

Settling deed R, 84, — Where by a judgment or order a deed is directed to be settled by the 

judge in chambers in case the parties differ, a summons to proceed shall be issued 
and upon the return of the summons the party entitled to prepare the draft deed 
shall he directed to deliver a copy thereof, within such time as the judge shall 
think fit, to the party entitled to object thereto, and the party so 
entitled to object shall he directed to deliver to the other party a statement, in 
writing, of his objections (if any) within eight days after the delivery of such copy, 
and the proceeding shall he adjourned until after the expiration of the said period 
of eight days. 

R" 86. — Where, upon the hearing of the summons to proceed, it appears to the 
judgment or that, by reason of absence or for any other sufficient cause, the service of 

order die- notice of the judgment or order upon any party cannot be made or ought to be 

pensed with, dispensed with, the judge may, if he shall think fit, wholly dispense with such 
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service, or may at bis disoretiou order any substituted service or notice by 
advertisement or othcruise in lieu of such service. 

R. 3fia. — Where service of notice of a judgment or order for accounts and 
inquiries is dispensed with, the judge in person may, if he thinks fit, order that 
the persona as to whom service is dispensed with shall be bound as if served, and 
they shall be bound accordingly, except where the judgment or order has been 
obtained by fraud or non-disclosure of material facts. 

Form 299 et xeq.] 

R. 36. — If, on the hearing of the summons to proceed, it shall appear that all 
necessary parties are not parties to the action, or have not been served with notice 
of the judgment or order, directions may be given for advertisement for 
creditors, and for leaving the accounts in chambers, but the adjudication on 
creditors’ claims and the accounts are not to be proceeded with, and no other 
jiroceeding is to be taken, except for the purpose of ascertaining the parties to 
be served, until all necessary parties shall have been served, and arc bound, or 
service shall have been dispensed with, and until directions shall have been 
given as to the parties who are to attend on the proceedings. 

R. 87. — ^The course of proceeding in chambers shall ordinarily be the same as 
the course of proceeding in Court upon motions. Copies, abstracts, or extracts 
of or from accounts, deeds, or other documents and pedigrees and concise 
•statements shall, if directed, be. supplied for the use of the judge and his master, 
mil where so directed copies shall bei handed over to the other parties. Bui. no 
copies shall he made of deeds or documents where the originals can he brought 
in, unless the judge shall otherwise direct. 

Attendances. 

R. 40. — Where, upon the hearing of the summons to proceed, or at any time 
during the prosecution of the judgement or order, it appears to the judge, with 
respect to the whole or any portion of the proceedings, that the interests of the 
parties can be classified, ho may require the parties constituting each or any class 
to be represented by the same solicitor, and may direct what parlies may attend 
all or any part of the proceedings; and where the parties constituting any class 
cannot agree upon the solicitor to represent them, the judge may nominate such 
solicitor for the purjiose of the proceedings before him, and where any one of 
the parties constituting such class declines to authorize the solicitor so nominated 
to act for him, and insists upon being represented by a different solicitor, such 
party shall personally pay the costs of his own solicitor of and relating to the 
proceedings before the judge with respect to which such nomination shall have 
been made, and all such further costs as shall be occasioned to any of the parties 
by his being represented by a different solicitor from the solicitor so to he 
nominated. 

Where persons, served in the notice of judgment, do not enter 
iin appearance in the action under Ord. XVI. i. 41, it is not necessary, 
before signing the certificate, to serve them with a summons to proceed, 
(Jreen v. Measures, W. N, (1866) 122, and see Ann. Pr., notes to 
Ord. LV. r. 40. 

R, 41. — Whenever, in any proceeding before a judge in chambers, the same 
solicitor is employed for two or more parties, such judge may, at his discretion, 
require that any of the said parties shall be represented before him by a distinct 
solicitor, and adjourn such proceedings until such party is so represented. 
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R, 4S. — ^Any of the parties, other than those who shall have been directed to 
attend, may attend at their ovm expense, and upon paying the costs, if any, 
occasioned by such attendance, or, if they think fit, they may apply by summons 
for liberty to attend at the expense of the estate, or to have the conduct of the 
action either in addition to or in suhstitutiou for any of the parties who shall have 
boon directed to attend. 

This rule only applies to parties to the action. Per Parker, J., in 
Re Schwabacher, (1907) 1 Ch. 719. If a c reditor desires to contc.st a 
particular claim and the defendants do not dispute it, he can apply 
in chambers for leave to conduct the ])ro('ecdings on that particulai 
claim. (Ibid.) 

R, 43. — An order is to be draun up on a suiiuiiuius to he taken out by tlie 
plaintiff or the party having the eonduet of the action, slating the parties who 
shall have been directed to attctid, and siieh of them (if any) as shall have elec ted 
to attend at their own ex[H‘nse, and such order is to he refited in tlie master's 
certificate. 

H. 44. — Upon the hearing of a summons to juoeeed on a judgment or order 
directing an account of debts, claims or liabilities, or an inquiry for heirs, next 
of kin, or other unascertained prTsons, the judge may direct an advertisenient 
or advertisements for creditors or other claimants to be issued. 

A creditor may bring forward his claim us long a.s there are assets 
in hand, see Harrison v. Kirk, (1904) A. C. 1: Re McMvrdo, (1902) 
2 Ch. 684; In re Metcalfe, 13 Ch. D. 236. 

H. 45. — Every advertisement for creditors shall bo prepared by the party 
prosecuting the judgment or order, and signed by his solicitor, or if he ha.s no 
solicitor by the master, and such signature shall be sufficient authority to the 
printer of the London OazeUf to insert the same. Every advertisement for 
ulaimants other than cri'ditors shall he prepared by the party proaecuting the 
judgment or order and submitted to the master for approval, and when approved 
shall be signed by the master, and such signature shall be sufficient authority 
to the printer of the London Gazette to insert the same. 

B. 46. — Every advertisement (Forms 2 and 3, Appendix L, with such variations 
as may be required) shall fix a time, within which each claimant is to send to 
such person as the judge shall dii-eet, to be named and described in the 
advertisement, the name and address of sucli claimant, and the full particulars 
of his claim. Notice of the time appointed for adjudicating on the claims shall he 
inserted in the advertisement, and at such appointment and at any adjournment 
thereof (subject in the case of creditors to the provisions of Rule 54) every 
claimant shall attend personally or by hie solicitor to support his claim. The 
advertisement shall contain a direction that a claimant not residing in England 
or Wales must send with particulars of his claim the name and address of a person 
in England or Wales to whom notiew to the claimant required by these rules 
or directed by the judge can be sent. Any such claimant not complying with 
this direction shall not be entitled to receive any further notice, and in the case 
of any claimaut complying therewith a notice to the name and address mentioned 
by him shall be equivalent to a notice sent to the claimant himself. 

R. 47. — Claimants who do not send full particulars of their claims to the person 
named and within the time fixed by the advertisement shall be excluded from 
the benefit of the judgment or order unless the Court or judge upon application 
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made by summons shall otherwise order. Any such order may be made upon 
such terms and conditions as to costs and otherwise as the Court or judge shall think 
fit. 

R, 48, — Every notice by this order re<iuircd or by the judge directed to be given 
to or served upon claimants shall, unless the judge shall otherwise direct, be deemed 
sufficiently given and served if transmitted prepaid through the post addressed 
to the claimant at the address given in the claim sent in by him pursuant to the 
advertisement, or in case such claimant is represented by a solicitor, to such 
solicitor at the address given by him. 

R. 49. — Every claimant shall, if required by notice in writing (Form No. 4, in 
Appendix E), given by such party as the judge shall direct, produce all deeds and 
documents necessary to substantiate his claim before the master at such time as 
.shall hr spccifie(i in such notice. 

R. 50. — (’laimants required To file affidavits under the subsequent rules of this 
order shall not- be bound 1o take office copies, hut ahall forthwith give riotiee of 
filing to th(‘ pers[)n to whom particulars of claims are to la* siml. and such person 
shall take ofti(!e copies and produce the same at the h<‘aring, unless the judge 
shall otherwise direct. 


Claims of Creditors. 

R. 51. — Such parfy as the judge shall direct shall examine the claims of tiursoii# 
claiming to be ereditors sent in pursuant to the advertiw-ment, and shall ascertain 
SI) far as he is able, to whieh of such elaims the estate of the deceased is justly 
liable, ami he shall, at least seven elear days before the time appointed for 
adjudication or within such other time as the judge shall direct, file an affidavit 
(Korm No. 5, m Apiieiidix 1.) made by the executors or administrators of the 
deceased and hy the person to whom claims arc required by the advertisement 
to l)e sent (or by such person or piwsoiis as the judge shall direct) verifving lists 
(Forms Nos. 6, (lx and 6 b in Appendix L) — 

(1) of i laims which have been sent in pursuant to the ads’ertisement ; 

(2) of claims wliich have been recciveil by the executors or administrators 

or any of them, other than claims sent in pursuant to the advertisement; 

(3) of sums of money which were or may have been due and owing by the 

deceased at the time of his death and are or may he still due and owing 
and which have come to the knowletlge of the executors or administrators 
or any of them, but in respect of which no claim has been received or sent 
in as aforesaid. 

Such affidavit shall state to which of such claims or suras of money or parts thereof 
respcotivcl) the estate of the deceased is in the opinion of the deponents justly 
liable, and their belief that snob elaims or sums of money or parts thereof 
respectively are jnstly due and proper to be allowed and the reasons for such 
belief. 

R. 52. — When adjudicating upon the elaims of persons claiming to be creditors 
the judge in his discretion may allow any of such claims, or any part thereof 
respectively, without proof by the claimants, and may direct all or any of the 
claims not so allowed to be investigated in such manner as he may think fit, and 
may require any further particulars, information, or evidence, relating to such 
claims, and may require any claimant to attend and prove his claim, or any part 
thereof, and may adjourn the adjudication upon such claims as are not then allowed. 

R. 58. — Where on the day appointed for adjudicating upon the claims of persons 
claiming to be creditors any of such claims are adjourned or remain undisposed 
of, another day for adjudicating upon such claims shall be fixed, and where further 
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evidence is to be adduced, the times for filing evidence in support of and in 
opposition to the claims may be fiaed, and in that case the proceedings shall be 
adjourned until the evidence is completed. 

R. 54. — Notice of allowance (Form No. 7, in Appendix L) shall be given by 
such party, as the judge shall direct, to every creditor whose claim, or any part 
thereof, has been allowed. Notice (Form No. 8, in Appendix L) shall be given 
by such party as aforesaid to every person claiming to be a creditor whose claim 
or any part thereof shall not have been allowed to prove hie claim or such part 
thereof as is not allowed, by a time to be named in such notice, not being less 
than seven days after such notice, and to attend at a time to be therein mentioned, 
being the time appointed for adjudicating on the claim; and in case the claimant 
shall not comply with such notice, his claim, or such part thereof as aforesaid, 
may be disallowed. No person claiming to be a creditor need make any affidavit 
nor attend in support of his claim (except to produce his security) unless he is 
served with a notice requiring him to do so as provided by this rule. Every 
person claiming to be a creditor shall produce the aecurit}' (if any) held by him 
before the master at such time as shall b(' specified in the advertisement for 
adjudicating on the claims. 

R, 56. — A creditor who has established his debt in the judge's chambers under 
any judgment or order shall be entitled to the costs of so eslablishirg his debt, 
unless the judge shall otherwise direct, and the sum to be allowed for such costs 
shall he fixed by the judge, unless he shall think fit to direct the taxation thereof, 
and the amount of such costs, or the sum allowed in respect thereof, shall be 
added to the debt so established. The judge may disallow any costs of a claimant 
unnecessarily or improperly incurred and may order a claimant to pay the costs 
of any party or parties incurred in opposing any claim or any part of a claim 
which the claimant has failed to estabUsh. 

R. 56. — A list of creditors’ claims allowed shall be made out and left in the 
judge’s chambers by such party as the judge shall direct. 

R. 57. — Where any judgment or order is made for payment by the Paymaster- 
General to creditors, the party prosecuting such judgment or order shall send 
to each such creditor or to his solicitor (if any) a notice in the form prescribed 
by or under the Supreme Court Funds Rules that the cheques may be received 
from the Paymaster-General, and such party shall, when required, produce any 
documents necessary to enable such creditors to receive their cheques. 


Claims of Persons other than Creditors. 

R. 58. — In the case of claimants other than creditors such parly as the judge 
shall direct shall, at least seven clear days before the time appointed for adjudication 
nr within such time as the judge shall direct, file an affidavit (Form No. 8a in 
Appendix L) to be made by the executors or administrators of the deceased or 
by the trustees and in each case by the person to whom claims are required by 
the advertisement to be sent (or by such persons as the judge shall direct) verifying 
lists of the claims (Forms Nos. 8b and 9 in Appendix L), the particulars of which 
have come to the knowledge of the executors, administrators or trustees or any of 
them or which have been sent in pursuant to the advertisement. 

R. 59. — At the time appointed for adjudicating upon the claims of claimants 
other than creditors the times for filing evidence in support of and in opposition 
to the claims may be fixed, and in that case the proceedings shall be adjourned 
until the evidence is completed. 
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R. 60. — WEere a claimant other than a creditor has established hie claim he. 
shall, if not already a party, and unless the Court or a judge shall otherwise direct, 
be served with notice of the judgment or order pursuant to Order 16, Rule 40,. 
and when he has been so served and has entered an appearance he shall, unless 
the Court or a judge shall otherwise direct, be entitled as part of his costs of action 
(if allowed) to costs properly incurred in proving his claim previously to his having 
entered an appearance. 

Inquiries and Accounts. 

Inquiries and accounts are regulated by the following rules of R. S. C. 
Ord, XXXIII. 

Ord. XXXIII. r. 2. — The Court or a judge may, at any stage of the proceedings 
in a cause or matter, direct any necessary inquiries or accounts to be made or 
taken, notwithstanding that it may appear that there is some special or further 
relief sought for, or some special issue to be tried, as to which it may be proper , 
that the cause or matter should proceed in the ordinary manner. 

R. 8. — The Court or a judge may, either by the judgment or order directing an 
account to be taken or by any subsequent order, give special directions with 
regard to the mode in which the account is to be taken or vouched, and in particular 
may direct that, in taking the account, the books of account in which the accounts 
in question have been kept shall be taken as prirnd facie evidence of the truth 
of the matters therein contained, with liberty to the parties interested to take 
aui;h objections thereto as they may be advised. 

R. 4.— Where any account is directed to be taken, the accounting party, unless 
the Court or a judge shall otherwise direct, shall make out his account and verify 
the same by affidavit. The items on each side of the account shall be numbered 
consecutively, and the account shall be referred to by the affidavit as an exhibit, 
and be left in the judge’.? chambers, or with the official or other referee, as the 
ca.se may be, 

R. 4a. — Upon the taking of any account, the Court or a judge may direct that 
the vouchors shall bo produced at the office of the solicitor of the accounting party, 
or at any other convenient place, and that only such items as may lie contested 
or surcharged shall he brought before the judge in chambers, 

R. 5. — Any party seeking to charge any accounting party beyond what he has 
by his account admitted to have received shall give notice thereof to the accounting 
party, stating, so far as he is able, the amount sought to be charged, and the 
particulars thereof, in a short and succinct manner. 

R. 7. — Where by any judgment or order, whether made in Court or in chambers, 
any accounts are directed to be taken or inquiries to be made, each such direction 
shall be numbered, so that, as far as may be, eaoh distinct account and inquiry 
may be designated by a number, and such judgment or order shall be in the 
Form No. 28, Appendix L, with such variations as the circumstances of the rase 
may require. 

R. 8. — In taking any account directed by any judgment or order, all just 
allowances shall be made without any direction for that purpose. 

R, 9. — If it shall appear to the Court or a judge, on the representation of any 
master or otherwise, that there is any undue delay [as to which, see r. 8a] in the 
prosecution of any accounts or inquiries, or in any other proceedings under any 
judgment or order, the Court or judge may require the party having the conduct 
of the proceedings, or any other party, to explain the delay, and may thereupon 
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maie buoIi order with regard to expediting the proceedings or the conduct thereof, 
or the stay thereof, and as to the costs of the proceedings, as the circumstances 
of the case may require; and for the purposes aforesaid, any party or the official 
solicitor may be directed to summon the persons whose attendance is required, 
and to conduct any proceedings and carrying out any directions which may be 
given; and any costs of the official solicitor shall be paid by such parties or out of 
such funds as the (iourt. or judge may direct; and if any such costs be not otherwise 
paid, the same shall be paid ont of such moneys (if any) as may be provided by 
Parliament. 

Where a debenture or debenture stock bolder claims under a judgment 
for inquiries and accounts, the company can .set uji any cross-claim it 
bas against sucb claimant, e.g., that the claimant i.s indebted to the 
company. See Christie v. Taunton, Deltnard <£• Co., (1893) 2 Cb. 175. 
Moreover, in cases where the plaintiff is a transferee, and the debenture 
or debenture stock is not made transferable free from equities, the 
company can set up as a defence to the. claim any cross-claim it may 
have against the original holder, there being an equity attaching to 
the debenture or debenture stock. Newfoundland Government v. 
Newfoundland Ry., 13 App. Cas. 199; and sec supra, pp. 2i, 25; South 
Blackpool Co., 8 Eq. 225. “ It has,” said Stirling, J., in Re Goy <& 
Co., (1900) 2 Ch. 149, 153, “ been repeatedly held inequitable that 
a person entitled to a share of a fund should receive anything in respect 
of that share without paying what he may be hound to contribute to 
the same fund. Under such circumstances the Court in effect says to 
the person claiming to be paid, ‘you have in your hands that which 
ie applicable to the payment — pay yourself out of that.’ This has 
been done on the distribution of the residuary estate of a testator 
where a person entitled to a share, is also indebted to the estate. Willes 
V. Greenhill (No. 1) (1860), 29 Beav. 376; In re Akerman, (1891) 3 Ch. 
212; In re Watson, (1896) 1 Ch. 925.” 

On the same principle a receiver and manager cannot claim remunera- 
tion out of a fund until he has made gooil to the fxmd what he is 
accountable for. British Power Traction Co ; Halifax Bank Co., 
2 Ch. 470. 

But the rule of equity is subject to the terms of the contract; and 
accordingly, if the debenture provides for transfer, and declares that 
the principal money and interest thereby secured are to be transferable 
free from equities {supra, p. 24), the debenture holder can transfer 
even in the winding-up, or after judgment in an action, and the 
transferee is entitled to participate in the distribution without regard 
to any set-off or counter-claim as against the transferor. See Re Goy 
& Co,, (1900) 2 Ch. 149. In that case it appeared that the debentures 
were in teims made transferable free from equities. The action was 
brought by a debenture holder on behalf, &c., to enforce the 
debentures. After judgment, C., a debenture holder, transferred to 
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R. It was afterwards found that C. was indebted to the company in 
respect of a misfeasance, but it was held that this could not be set ofi 
as against R. 

It was contended that, though the company might not, the debenture 
holders could, insist on the set-ofi; but the learned judge held that this 
was not HO. 

It seems, however, doubtful whether the conditions used in Re 6oy 
c6 Co. are in fact so fully effective. See Palmer’s Decoration and 
Furnishing Co.. (1904) 2 Ch. 743, which points to the conclusion that 
in order to protect the unregistered transferee from a refusal by the 
company to register on the ground of its equities as againust the 
transferor further words are wanted; .see fip. 24, 25, supra, and Re 
Tojilcer Sons, (1905) 2 Ch. 587. 


{Title, dec.) 

We [or IJ hby certify that the above is a true copy of the original 
[or of an office copy of the original] judgment \or order] as passed and 
entered. 

Dated this day of — — . 

[^dd name, dec. of .solicitor or party leaving the. eopy.] 

As to this, see Ord. LV. rr. '2S and 32, supra, p. 643; and Ann. i’r., note to 
Ord. LV. r. 28. 


{Short title and reference to the record.) 

The names of the .solors concerned, and for whom, in this action 
are a.s follows ; — 


Names of solicitors. 

For whom concerned. 

Mosers. 

J'laintifif, 

Messrs. 

The defendant company. 

Mr. 

The defendants and . 

Mr. , 

1 

N., having liberty to attend the procoedings. 


Note. — The dft P. appears in person. 

The dft. Q. has not attended. 

[Names, dc. of solicilor or party leaving the same.] 


{Title — See Form 171.) 

Let all parties, &c., on the hearing of an applicon on the pt of the 
pit for an order that he may be at liberty to proceed with the accounts 
and inquiries directed by the judgment in this action. 

See Ord. LV. r. 33, p. 648, supra. 


Form 310. 
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Form 313. 

Affidavit of 
service of 
summons on 
defendant 
company. 


Form 314. 


Advertise- 
ment for 
claims. 


{Title, &c.) 

I did, on the day of , before the hour of 6 o’clock in the 

afternoon, serve the above-named dfts, the Coy, Limtd, with a 

true copy of the summons now produced and shown to me marked 
“A,” by leaving the same at the address for service in this action of 

the sd Coy, Limtd, situate at, &c., with a clerk of Messrs. , 

their solors there. 

Advertisements. 

In the case of debentures to bearer, and in other cases, where neoesaary, 
directions ate given for advertising for claims. Sec supra, Ord. LV. rr. 36, 44—50, 
and Ann. I’r., notes to these rules. 

{Short, title. ) 

To all persons being holders of debentures issued by the dft coy. 

Take notice that by an order of the Hon. Mr. Justice Parker in 
this action dated the 12th March, 1911, pensonal service upon you 
of notice of judgment in this action dated the 11th April, 1910, was 
dispensed with, and it was ordered that publication by advertisement 
in the following newspapers, viz., once in the London Gazette, once in 
The Times, and once in The Financial Times, of notice of the sd 
judgment and of the meniduin prescribed by Ord. XVI. r. 43 of the 
Kules of the Supreme Ct and of the reciting order should be deemed 
good service of notice of the sd judgment upon all holders of debentures 
issued by the sd coy, and that the time within which the sd holdrs of 
debentures were to apply to discharge, vary, or add to the sd judgment 
was to be one [calendar] month after the date of the last publication 
of the sd notice of judgment. 

And further take notice that by the sd judgment it was ordered 
that the followdng account and inquiries be taken and made, namely: — 

1. An account of what is due to the pit and other holders of the 
sd debentures uuder or by virtue of such debentures. 

2. An inquiry of what the ppty comprised in and charged by the 
sd debentures consist and in whom the same are vested. 

3. An inquiry what other incumbrances affect the ppty comprised 
in or charged by the sd debentures or any and what pts thof. 

And further take notice that from the date of this advertisement 
you will be bound by the proceedings in the sd action in the same 
manner as if you had been originally made a party and that you may 
on entering an appearance at the Central Office of the Supreme Ct 
attend the proceedings under the sd judgment. And that you may 
within one [calendar] month after the publication of the last of the 
advertisements authorised as afsd apply to the Ct to discharge, vary, 
or add to the sd judgment. 

Ami further take notice that you arc required on the 4th, 5tli, 
9th and 10th days fe.sply of May, 1911, belwceii the hours of 1.30 and 
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3 o’clock in the afternoon, to produce the debentures held by you at 
the chambers of the sd judge, Eoom No. 256, at the Royal Cta of 
Justice, London, or in default you will be peremptorily excluded from 
the benefit of the sd judgment. 

The holders of debentures whose surnames or titles commence with 
letters A to D (both inclusive) arc to produce such debentures on 
Thursd.iy, the 4th of May next. 

The holders of debentures whose surnames or titles commence with 
letters from E to K (both inclusive) on Friday, the 5th of May next. 

The holders of debentures whose surnames or titles commence with 
letters from L to R (both inclusive) on Tue.sday, the 9th of May next, 
and those whose surnames or titles commence with letters from 8 to 
Z (both inclusive) on Wednesday, the 10th of May next. Re The 
Autenior {Matabele) Gold Mines, Lirnld, Johns Maddocls v. The 
Coinpann. 1910 A. No. 52. 

Dated this 1st day of April, 1911. 

A. B., Master. 

W. W. S. k H., 54, Street, London, E.C., 

Pit’s solors. 

PURSUANT to a judgment of the High Ct of Justice, Chancery 
Division, made on the 29th of March, 1912, in an action In the Matter 
of the Bibi-Ei/hat^ Petroleum Coy {Limtd), between Sanml Charles Rogers 
{o7i behalf of himself and all other holders of the 5J p.c. Debentures of 
the first- named dft coy), pit, and the Bibi-Eybai Petroleum Coy (Limtd) 
a7\d the London Trust Coy (Limtd), dfts (1911, B. No. .3.574), whereby 
it was ordered that the following accounts and inquiries be taken and 
made; — 

1. An account of the trust estate and effects comprised in the sd 
trust deed and the sd debentures or any of them come to the hands 
of the dfts, the London Trust Coy (Limtd), or any person or persons 
by the order or for the use of the sd dfts, the London Trust Coy (Limtd), 
as trees of the sd indentures. 

2. An account of what is due to the pit and the other holders of 
the debentures issued by the first-named dft coy and entld to the 
benefit of the sd trust deed agreemt and supplemental indentures 
under or by virtue of such debentures and the sd trust deed agreemt 
and supplemental indentures. 

3. An inquiry of what the ppty comprised in the sd trust deed and 
supplemental indentures consists. 

4. An inquiry of what the ppty charged by the sd debentures and 
not comprised in the sd trust deed or supplemental indentures or any 
of them consists. 


Form 314. 


Form 316. 

Another. 


P.— D. 
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Form S1&. 


Form 316. 

Claim in 
response to 
advertise- 
ment. 


5. An inquiry what other incumbrances affect the ppty comprised 
in or charged by the sd debentures and the sd trust deed and 
supplemental indentures, or any and what pts thof. 

Notice is hby given, that all persons claiming to be tbe holders 
of the. ad debentures are required on or before the 23rd day of May, 
1912, to send in their claim-s, with their full name.s, addresses, 
descriptions, and the serial numbers of the debentures held by them, 

to Mr. H. A., c/o the Bibi-Eybat Petroleum Coy (Limtd), of 

House, Bishop-sgate, in the City of London, the receiver in the sd 
.action, or in default thof they will be exeluded from the benefit of 
the sd judgment. 

And further take notice, that the master attached to the cliiimbers 
of Mr, Justice Swinfen Eady will, on Thursday, the 6th day of June, 
1912, at 2 o’clock in the afternoon, at Room No. 700, Royal Cts of 
•Tiistiee, Strand, London, proceed to settle the list of the holders of 
the sd debentures, when the original debentures must tie jiroduced 
tiy the holders thof or by their solors or agents. 

Dated thi.'i 7th day of May, 1912. 

J. H. P. Chitty. Master, 

D. G. & M., Pits' solors. 


{Title, dc., as in the advertisement.) 

Sir,— I, the undersigned, , of (set otd in full, mme, 

address, and description), beg to inform you that I claim to be the 

holder of debentures of tbe above-named coy, each for 1., 

numbered to iiielusive, carrjnng intore,9t at tbe rate of 

p.c.ji.a., which debenture.s are pt of a seric.s of debentures, secured 

by an indenture dated the day of , and made betw'een the 

coy of the one pt and and , as trees, of the other pt. 

The sd debentures were originally issued by the coy to me in the 

month of , 19 — , in conson of a sum of 1. then pd by me to 

the coy. 

[The sd debentures were originally is.sued to , of . I 

jiurehased them in the year , from , of , who was the then 

registered holder of such debentures, and such debentures were thereupon 

transferred by the sd to me, and were duly registered in the books 

of the coy, as appears by a memdum endorsed tbereon.] 

Signature . 

Debenture holder . 

Date . 

To (here state the name and address of the receiver or other person to 
whom the notice is by the advertisement directed to Iw sent). 
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(TiUe, dc.) 

Take notice that a judgment dated the 10th day of Novembet, 
1926, has been pronounced in this action (which has been instituted 
to ascertain who are the holders of the dft coy’s debentures, to realise 
the ppty charged thereby and to divide the proceeds amongst the 
parties entld) and by such judgment the inquiries and accounts 
necessary for the purpose are directed. 

A list of the. debenture holders, with the parlars of the debentures 
held or believed to be held by them resply, has been left in the judge’s 
chambers, and your name is included therein as the holder of debentures 
numbered for 1. each bearing interest, at 8 p.c.p.a. 

If you are such holder it will be necessary, in order that you may 
participate in the benefit of the judgment, that your debentures should 
bo produced before the master in chambers of the judge. Tuesday 
and Wednesday, the 18fh and lOtli day.s of January, 1927, at 2 oclock 
in the afternoon, are appointed for thi.s ])urpose, on either of which 
day.s you should attend, eith<'r personally or by .solor or agent, at the 
eh.imbors of Mr. Ju.sticc Clau.son, Room No. 168, in the Royal Cts of 
-Justice, Strand, London, and produce your debentures. 

li you ai'e no longer the holder of the debentures, or any of them, 
you are requested at once to let us know the names and addresses of 
the yierson or persons to whom you transferred such as are, no longer 
held by you. 

If you desire it, you can forward the debentures by po.st, or otherwise, 
to us for production. We will return them by post in due course. 
The production will not involve you in any expense whatever. 

Dated the 13th day of December, 1926. 

— Plt’.s solors. 

To (name and addre.su of debcMurc holder). 


AVe, , of — — , and , of , .severally make oath and .say 

as follows; — 

1, the sd , for myself, .say as follows: — 

1 . I have, in the pajrer writing now produced and shown to me and 

marked A, set forth a list of all the claims, the parlars of which have 
been sent in to me by pcr.soms claiming to be debenture holder, s of the 
■dft coy, pursuant to the advertisement issued in that behalf, dated 
the day of . 

And I, the sd , for myself, say as follows : — 

2. I have examined the parlars of the .several claims mentd in the 
paper writing now exhibited to me and marked A, and I have compared 
the same with the books and account.s of the dft coy, in order 

42 (2) 
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to ascertain, as far as I am able, to which of such claims the sd coj 
is justly liable. 

3. From such examination I am of opinion and verily believe that 
the coy is justly liable in respect of the debentures, parlars of which 

are set forth in the column of the first pt of the sd paper writing 

marked A, and, to the best of my knowledge and belief, the principal 
sums expressed to be secured by such debentures resply, with interest 

thereon as from the of , are justly due from the coy and 

proper to be allowed to the respive claimants named in the sd schedule. 

4. I am of opinion that the coy is not justly liable to the claims set 
forth in the second pt of the sd paper writing marked A, and that the 
same ought not to be allowed without proof of the respive clainiaiit.s. 

5. Except as hnbefore mentd, there are not, to the best of my 
knowledge, information, and belief, any other claims against the sd 
coy in respect of debentures issued by it. 


(Titk.) 

List of claims, parlars of which have been sent to , the receiver 

and manager in the action, by persons claiming to be debenture 

holders of the dft coy [under the enquiry directed by the judgment 

[or order] in this action dated ] pursuant to the advertisement 

issued in that behalf, dated the day of . 

This paper writing, marked A, was produced and shown to 

and is the same as is referred to in his afft sworn before me this 

day of , 19—. 


First Part. 


Claims •proper to be Allowed without further Evidence. 


Serial 

Ntunber. 

Names of 
Claimants. 

Address and 
Description. 

Particulars 
of Claim. 

Amount. 

Amount proper 
to be allowed. 








Second Part. 

Claims which ought to be proved bij Claimants. 
[Tabular form as above, omitting the last column.] 
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(Title, dc.) 

To , of . 

You are hby required to prove the claim sent in by you against the 
Coy, Limtd. 

You arc to file siicli afft us you may be advised in support of your 

['l.iiiii. and give notice thof to me on or before the day of , 

and to attend [personally or] by your solor at the chambers of Mr. 

.luslice , situate at the Royal Cts of Justice, on the day of 

. at o’clock in the noon, being the time appointed for 

adjudicating on the claim. 

Dated, &c. 


(Title, dc.) 

1, , of , make oath and say as follows; — 

1, On the day of 1 served, in manner hnftr mentd, the 

Mveial persons resply named in the second column of the schedule 
hid. with a notice in writing to jirove their claims in the action, 
which notice is now produced and shown to me marked . 

2. I served the sd notice, by posting it., at the post-olficc receiving 

house situate at , in sealed envelojies, addressed to the sd several 

persons resply according to their respive names and addresses .set 
foith in the second and third columns of the sd schedule, with the 
proper postage stamjis affixed thto as prepd letters, and each of the 
sd envelopes, at the time 1 ^Kisted the .same as afsd, had enclosed 
therein a true copy of the .sd notice, with the addition at the foot thof 
of the name of the jier.son to whom the envelope enclosing .such copy 
was then addre.ssed. 

I have, ill the fourth colunm of the .sd schedule, .set forth the names 
of tlip persons by whom, according to the only notices received by 

- — , the solor for , pursuant to the notices po,sted as afsd, afits 

have been made in support of the sd claims of the sd persons resply. 

Schedule. 


Serial Number of 
Claim. 


Name of 
Claimant. 


Address of 
Claimant. 


Name of 
Deponent. 


Form 380. 


Notice to 
prove. 


Form 321. 


Affidavit of 
service of 
same. 
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Fsm 322. 

Notioe of 
ftUowance. 


Form 323. 

Representa- 
tion order.*!. 


Form 324. 

AfSdarit 

proving 

claim. 


{TMe, i&c.) 

The claim sent iu by you against the dft coy in this action has been 
allowed as follows, that is to say: — 

debentures of 1. each, making a total of . . i., 

and interest thereon as from the day of up to this 

day at p.c.p.a. 1., 

and 1. for costs. 

Upon the applicon, &c., it is ordered that, for the purjoaes of the 
inquiry No. 2 by the sd order dated 19th July, 1904, directed to he 
made, the sd C. Coy, which cluim.s to he a creditor of the sd H. W., as- 
such receiver and manager in tlie sum of 213/. for goods sold and 
delivered to him, as such receiver and manager, together with certain 
interests and costs, be appointed to represent as a class such of the 
creditors of the sd H. W., as .such receiver and manager, as claim 
in respect of goods sold and delivered, and also to represent as a class 
such of the creditors of the sd H. W., as such receiver and manager, 
as claim damages for the non-repair by him of motor cars sold by 
him as such receiver and manager under warranty, and that for the 

purposes of the sd inquiry the .sd W. D., of , who as tree for tlie 

benefit of the creditor.s of , lately trading as, &c., claims to be 

a creditor of the sd H. W., as such receiver and manager, in the sum 
of 891/. for goods bargained and sold to him as such receiver and 
manager, but not delivered to or accepted by him be appointed to 
represent a.s a class such of the creditor.s of the sd H. W., as such 
receiver and manager, as claim in respect of goods bargained and 
sold, but not delivered or accepted. And it is ordered that the co.sts 
of the sd C. Coy and the sd W. D. of this order and of attending the 
proceedings under the sd inquiry be provided for out of the assets of 
the dft coy comprised in the debentures in the judgment mentd, but 
without prejudice to any question as to how such costs are ultimately 
to be borne other than by the sd C. Coy, Limtd, and the sd W. D. 
Halifax, &c. Co. {on behalf, <fec.) v. The British Power Traetion, c&c. 
Co., Buckley, J., at Chambers, 14th April, 1905. 

{Title, de.) 

I, , of , make oath and say as follows; — 

1. By a debenture dated the day of , under the common 

seal of the dft coy, which debenture is now produced and shown to 

me marked , the sd coy cov'enanted to pay to me on day, 

the day of , the sum of 100/., and by the same debenture the 

coy covenanted that it would, until such payment was made, pay to me 
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interest at the rate of p.c.p.a. on the sd principal moneys, and that 

such interest should be pd half-yearly on the day of and 

day of . The sd debenture is numbered . 

2. The sd coy is now justly and truly indebted to me in the sum of 

100!., with interest on the sd sum at the rate afsd from the day 

of , upon and by virtue of the sd debenture. 

And I, speaking positively for myself and to the best of ray 
knowledge and belief as to other persons, lastly say that I have not, 
nor hath nor have any other person or persons by my order, or for ray 
use, received any satisfaction or security whatever for the sd sum of 

!. and interest, or any pt thof resply, save and except the sd 

debentures. 


I, , of , make oath and say as follows: — 

1. 1 was presi'nt and did see A. B., the transferor named in the deed 

of transfer now produced and shown to me, marked , sign and 

seal such deed of transfer. 

2. The signature A. B. to such deed of transfiu is that of A. B. 

therejn named, and the signature in such deed of transfer as the 

attesting witness to the signature of A. 13. is the signature of me thi^ 
deponent, and my address and description wore also affixed by me 
thto. 

Sworn, &c. 


1, , of , until lately the secretary of the above-named dll 

coy, make oath and say as follows: — 

1. 1 was, until the day of , on which day an order was 

made for the compulsory winding-up of the above-named coy, The 

, Limtd, hnftr called " the coy,” the secretary of the coy, and had 

charge of and kept the books of the coy, and the facts hnftr deposed 
to are stated from my own knowledge as such secretary of the eoy, 
and from a recent inspection of the books of the coy made by me foi 
the purpose of making this my afft. 

2. I have read a copy of the judgment in this action, dated the 
28th April, 1899. 

3. In an.wer to the first inquiry by the sd judgment directed, 1 say 
that the debentures entld to the benefit of the indenture of the 21st 
July, 1895, in the sd judgment mentd, are set forth in the first pt 
of the schedule hto, and are held as security for the advances set 
out in the third pt of the same' schedule, and that the debentures 
entld to the benefit of the indenture of the 29th April, 1897, are 
set forth, &c., in the second pt of the same schedule, and are 
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Form 326. *'■* security for the advances set out in the third pt of the 

— same schedule, and that all such debentures have been issued by the 

coy and are now outstanding, and that the holders of or jwrsons entld 
to the benefit of such debentures are described in the second column 
of the first, second and third pts of the sd schedule. 

4. I say, further, that the debeuture.s set forth in the third pt of 
the same schedule are held by (lie [)ersons described in the second 
column of such third jit as security for advances or money s owing, 
the parlars whereof are tlievcin set forth. As regards the respive 
priority of the sd debentures, I inn advised and submit that such 
jiriorities depend upon the const ruction which may be placed by the 
(4 upon the sd two imlentuic.s rcsjdy. tbougli Imving regard to the 
Ijavment into Ct of the sum of 28,(XKtf. niade in pursuance of the 
order in tins action and in winding-up on the flth July. IS'IS, the 
ijiicstion of such priorities is no longer material. 

5. In answer to the second imiuiry by the sd judgment directed, 1 
say that the jijity comprised in the .security created by the indennire 
of the 21st July, 1896, is .set forth in the fir.st jit of the second schedule 
bto. and that I lie ]>pty compri.sed in the .security created by the 
iiideutuve of the 29th July, 1896, is set forth in the second pt of the 
second schedule hto. ] am adri.sed and submit that it is a matter 
(if doubt whether the jiortioii of the jipty in the second aliovc-mcntd 
indenture stafecl to be compn.sed in tliat indenture only, as distiu- 
yiiished from the first abuve-ineutd indenture, was not in fact 
compri.sed in the first aboii'-meiitd indenture iifion the true cou.struction 
of that indenture. But for the reason slafed in the last preceding 
jiara of this my afft, I submit that this (juesticn is no longer material. 

6. In answer to the third uicpiiry by the sd judgment directed, I 
siiy that the ppty compri.sed m tlic .security created by the debentures 
entld to the benefit of the indenture for the 21st July, 1894, is set 
forth or described in the third .schedule. 

7. In answer to the fourth inquiry by the sd judgment direeted, I 
say that the parlars of the incumbrances, other than the sd debentures 
and indentures securing the same affecting the ppty of the coy, ar® 
.set forth in the fourth .schedule hfo, and that such parlars include the 
amount of such incumbraiicc.s resply, the names of the incumbrancerH, 
the pts of the ppty of the coy affected by such incumbrances 
resply, and the priority of such incumbrances as between themselves 
and as against the sd debentures and indentures securing the same. 
I .say further that there may be certain sums having priority to the 
.>d debentures, the amount of which I am unable to specify, which 
may be found due to the receiver and manager appointed on bchslf 
of the debenture holders in this action on taking his account, 

the amount of the costs, charge, s and expenses, and the 
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lemuneration of the trees of the sd two indentures which are by the 
sd indentures resply charged upon the ppty of the coy. 

8. In answer to the fifth inquiry by the sd judgment directed, I say 
that the amount due to the re.spive holders of, or the persons entld to 
tlie benefit of, the debentures in the sd inquiry mentd for principal 
and interest, is set forth in the first, second and third pts of the first 
.schedule hto. 


Masters’ or Registrars’ Certificates. 

R. S. C., Ord. LV. r. 65. — The directions to he given for or touching any 
proceedings before the master shall require no particular form, but the result 
of such proceedings shall be stated in the shape of a eoneisc certiBcatc to the 
judge. It shall not be neeessaiy hir the Judge to sign such certificate, and unless 
an order to discharge or vary the same la made, the certificate shall he deemed 
to be approved and adopted by the judge. 

R. 66. — The certificate of the master .shall not, unles.s the circumstancea of 
the case render it necessary, set out the judgment or order or any documents 
or evidence or reasons, hut shall refer to the judgment or order documents and 
evidence or particular paragraphs thereof, so that it may appear upon what the 
result stated in the certificate is founded. 

R. 66a. — The certificate shall, whom the judge shall so direct, bo pie.pared by 
the solicitor of one of the parties, who shall obtain an appointincnt to settle the 
certificate, and shall give notice of such ap])ointnient to the other parties. No 
summons to settle the eertifioatc of the master shall hereafter be issued. 

R. 67. — The certificate of tlie master shall be in the Form No. 10, in Appendix L, 
nitli such variations as tlic. circumstances may require and when })repnred and 
setthd shall be traiiHcribed in such form, and witliin such time a.s the master 
shall require, and shall be signed by the master cither then or (if necessary) at an 
adjournment to be made for the purpose. 

No party need attend an appointment to sign the eertifioatc. Ann. 
Pr., notes to this rule. 

H. 68. — Where an account is directed, the certificate shall state tlie. result of 
such account, and not act the same out by way of schedule, but .shall refer to 
the a( count verified by the affidavit filed, and shall specify by the numliers attached 
to the items in the account which, if any. of such items have been disallowed or 
varied, and shall state what additions, if any, have been made by way of surcharge 
or otherwise, and where the account verified by the affidavit has lieen so altered 
that it is necessary to have a fair transcript of the account as altered, such 
transcript may be required to be made by the party prosecuting the. judgment 
or order, and shall then be referred to by the certificate. The accounts and the 
transcripts (if any) referred to by certificate shall be filed therewith, or retained 
in chambers and subsequently filed, as the judge in ehambors may direct. No 
copy of any such account shall be required to be taken by any party. 

H. 89. — Any party may, before the proceedings before the master are concluded, 
take the opinion of the judge upon any matter arising in the course of the 
proceedings without any fresh summons for the purpose. 

Where debenture actions have been tran.sferrcd to the winding-up 
judges under r. 42 (2) of the Companies’ (Winding-up) Rules, 1929, the 
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practice is for the registrar not to adjourn the application to the judge 
■without making the order, but to make such order as he thinks fit, 
leaving the dissatisfied party to move the judge in Court to discharge 
it. Practice Note, W. N. (1905) p. 128. 

B. 70. — Every certificate, with the accounts (if any) to be filed therewith, shall 
be transmitted by the master to the central oflSce to be there filed, and shall 
thenceforth be binding on all the parties to the proceedings unless discharged or 
varied upon application by summons to be made before the expiration of eight 
clear days after the filing of the certificate: provided that the time for applying 
to discharge or vary certificates, to be acted upon by the Paymaster-General 
without further order, or certificates on passing receiveiN’ accounts, shall be two 
clear days after the filing thereof. 

A creditor may come in after certificate if there are still imdistrilmted 
assets, see Be McMurdo, (1902) 2 Ch. 684; HarrisiM v, Kirk, (19ti4) 
A. 0. 1. 

R. 71. — The judge may, if the apccial circumstances of the case require it, upon 
an application by motion or summons for the purpose, direct a certificate to be 
discharged or varied at any time after the same has become binding on the parties. 


1 Lhy certify that the result of the inquiries and accounts which 
have been made and taken in pursuance of the order in this action 
dated the 13th January, 1898, is as follows; — 

The pit has attended by bis solor. 

The dft coy have attended in person by G. 8. B., the off recr and 
liqr thof. 

kS. and 8., trading as , who have liberty to attend the proceedings 

in this action pur.suant to an order dated the 14th December, 1897, 
have attended tiy their solors. 

Notice of the proceedings in this action has been given to tin- 
several persons other than the pit and the sd 8, and 8., who are 
resply named in the first column of the fii-st schedule hto, as appears 
by the afit of C. filed the 15th July, 1898, and the exhibits therein 
referred to. 

The dft coy created an issue of First Mortgage Debentures of 100/. 
each, payable in accordance with the conditions indorsed thereon, 
with interest thereon in the meantime at the rate of 5 p.c.p.a. by 
half-yearly payments on the 30th June and the 31at December in each 
year, and such issue was limtd to an aggregate sum not exceeding 
an amount equal to half the pd-up capital of the dft coy; the total 
pd-up capital of the dft coy was 32,415/. 

The dft coy issued altogether 176 First Mortgage Debentures, but 
twenty of such debentures were .subsequently returned by the holders 
and cancelled by the dft coy. Of the sd First Mortgage Debentures 
166 only are now outstanding and unpd, and the parlars of such 
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outstanding del)entures, other than those numbered 63 and 64 hnftr Form 327. 
referred to, are set forth in the fourth column of the first schedule 
hto, and the names of the persons who are the holders of or entld 
to the benefit ol such outstanding debentures resply are set forth in 
the second column of the sd first schedule. 

The whole of the sd outstanding Fir.st Mortgage Debentures specified 
in the llist schedule runk pari passu with each other. 

All the .sd outstanding First Mortgage Delienrures specified in the 
sd first schedule liave been ])roduced before me. 

By ail order dated the 3rd January, 1899, the pit (J., upon the terms 
therein .stated, witlidrevv all ihiini under or in resjiect of the two 
mortgage debenture, « of the dft coy, numbered 63 and 64, for KM)/, 
each, whicli had been lost or mislaid, and undertook that in the event 
of the ,s(l two debenture.s lieing found by him or coming into his 
pos.se.ssion he would deliver (hem u|) to la- caiieelled. 

The sixty First Mortgage Debeiiiures held jointly by 8. and S, 
were issued to tlicm by the dft coy together with other debentures 
oi' the dft coy as colhitenil .security for moneys due to them by the 
(lit coi : and tlie sum of 9.(i|H/. I7.s (W.. together with iiiteie.st 
tliercon at the rate ot 5 p.e.ii.u. from the 7tli August, 1897, is due to 
the ,s(l S. and S. from the dft coy. for which .sum and interest they 
claim to hold the sd liebeiilurcs as .security. 

The dil coy also creati'd an issue of Second Mortgage Debentures, 
but as it ajipears that the ppty and assets of the dft coy are insutticumt 
for the jiayiiieiit in full of the amounts due to the First Mortgage 
Debeiilure holders I have forborne to |iroeeed willi the iiujuiry 
hlo. 1, so far as it relates to debentures i.ssiied bv tlie dft eoy otlicr 
that the sil First Mortgage Debentures. 

There i,s due to the liolders of, or to the penson.s entld to the benefit 
of, the sd outstiimliiig First Mortgage Dehentiires, wliose names are 
set forth iji the sd first schedule hto, lor jirinepial and interest, the 
amount set forth in the fourth eohmin of the sd first, sehediile hto 
upon the .security of such outstanding dcbciiUires resply. 

Inrcresf has lieen calculated at the rate of .5 p.c.p.a. from the dates 
mentd in such first schedule, to whieh date all interest had been 
pd clown to the date of this certificate. 

The ppty and a.ssets of the dft coy comprised in or subject to sucii 
outstanding First Mortgage Debentures consisted on the Ctli August, 

1897, the date of the appointinent of the receiver in this action, ol 
the parlars set forth in Ft 1. of the second schedule hto. 

By an order dated tlie 9th February, 1898, the jipty and assets 
comprtsed in items 1, 2, 3 and 4 of Ft I. of the sd second .schedule 
were directed to be sold with the approbation of the Ct free from 
incumbrances of such of the incumbrancers (if any) as should consent 
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to the sale and subject to the incumbrancers or such of them as should 
not consent, and the money to arise by such sale was directed to be 
pd into Ct to the credit of thk action subject to further order. 

The sd ppty and assets comprised in the sd items 1 to 4 inclusive 
were offered for sale pursuant to the sd order by public auction on the 
7th July, 1889, but no sale was then effected. 

The same ppty and assets were subsequently offered for sale by 
tender, and the tender of 4,000Z. of R. for Lot 2, comprising, &c., was 
accepted, and by my certificate dated the 2nd December, 1898, the 
sd W. J. R. has been allowed the purchaser thof. 

The sd 4,000Z., together with 1 . the amount of the valuation of 

the stock-in-trade upon which the sd premises were sold, has been pd 
into Ct to the credit of this action by the sd R. 

By an order dated the 17th February, 1899, an additional contract 
dated, &c. and made, &c. lor the sale to the sd 8., for the sum of 
9,OOOZ. of item 2, and the residue of item 3 of Pt I. of the sd second 
schedule hto, was direcDal to be carried into effect. 

The sum of 9001. has been pd as a dept)8it on such sale by the sd 
8., which sum of 900Z. has been pd into Ct to the credit of this action. 

The receiver ai)j)ointed in this action has collected a portion of the 
book debts comprised in item 5 of the sd Ft I, 

'Pile ppty and assets of the dft coy comprised in and sulqect to the 
sd outstanding debentures now consist of the parlars set forth in 
Pt II. of the second schedule. 

By an order dated the tith August, 1897, 11. was appointed receiver 
on the pt of the pit and the First and Second Debenture holders in 
the dft coy of all the pjffy and assets of the sd coy comprised in or 
subject to the se.curities or charges issued by the dft coy to the pit 
and the sd other debenture holders. 

The sd receiver has passed his accounts down to the 6th July, 1898, 
to which date there was a balance of 9801. 17s. 6(1. due to him. 

By an order dated the Slst October, 1898, liberty was given to the 
sd receiver for the purpose of carrying on the business of the dft coy 
until the 31st December, 1898, to obtain advances of sums of money 
not exceeding in the aggregate the sum of 5001., and for that purpose 
the sd receiver was to l»e at liberty to create a first charge upon the 
assets, ppty and effects of the dft coy in priority to the charges created 
by the debentures issued by the dft coy. 

The evidence produced on the sd inquiries and account consists of 
the atft of, &c., the memdum and arts of asson of the dft coy, the 
register of debentures of the dft coy, the several debentures referred 
to in the first schedule hto, the several certificates of the Paymaster- 
General of lodgment in Ct dated resply, &c., the probate of the will 
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of B., granted, &c., on the day of , the Paymaster-General’s 

certificate of the fund in Ct, dated the Ist March, 1899. 


The First Schedule above referred to. 
Part I. 


First Mortgage DebetUures. 


Serial 

Number. 

Name of 

Debenture bolder. 

Address and 
Description. 1 

Partioulsre of 
Debentures and 
' Amounts due 
thereon. 

Total Amount 
Due. 


i 


1 

1 


The Second Schedule before referred to. 


Part I. 

Property and Assets of the Defendant Comfany conijmsed in and 
subject to the oulsiandiriji First Mortgage Debentures on the. 
dth August, 1897. 

Part II. 


Present particulars of the said Property and Assets. 


Dated 3rd March, 1899. 


H. J. Hood, 

Registrar (Cos Winding-uf)). 


{TUle.) 

1. In pursuance of the directions given to me by Mr. Justice , 

I hby certify that the result of the accounts which have been taken 
in pursuance of the judgment in this action dated the 22nd day of 
June, 1899, is as follows:— 

2. The pits and dfts have attended by their respive solors. 

3. The several debenture holders named in the first and second 
schedules hto have had notice of the proceedings under the sd 
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judgment, ab appears by the afft of J., filed the — * of , and 

““ exhibits, and the afPt of, &c. 

4. The dft coy issued 240 First Mortgage Debentures of 501. each, 
amounting to 12,0001.; the sd debentures rank pari passu together 
and as a first charge on the undertaking of the dft coy and all its 
ppty and assets whatsoever and wheresoever, both present and future, 
including its uncalled capital for the time being. 

5. The dft coy also issued 200 Second Mortgage Debentures of 501. 
each, amounting to 10,0001. The last-mentd Second Mortgage 
Debentures rank pari passu together and as a charge on the under- 
taking, ppty and assets of the. dft coy, as hnbefore mentd, including 
its uncalled capital for the time being, subject to the charge created 
by the sd First Mortgage Debentures. The whole of the sd First 
and Second Mortgage Debentures are still outstanding. 

6. There is due to the pit and to the dft P. and the other holders 
of the series of First Mortgage Debentures, on the security thof, for 
principal, bonus and interest, less tax, the several sums set opposite 
to their respive names in the first schedule hto. Intere-st has been 
calculated at the rate of 5 p.c.p.a. on the sd principal from the 
30th September, 1895, to the date of this certificate, all interest 
having been pd down to the sd 30th September, 1895. 

7. There i.s due to the dft R. and the other holders of the .sd series 
of Second Mortgage Debentures, except as hnftr mentd, on the 
security thof for principal, the several sums of money set opposite 
to their respive names in the second schedule hto. Interest has not 
been calculated thereon at present, as there will be insufficient to 
satisfy the principal due on the sd Second Mortgage Debentures, and 
1(11 the holders thof stand on the same footing as regards interest. 
All the sd First and Second Mortgage Debentures, except as hnftr 
mentd, have been produced before me. 

8. The debentures numbered of the sd .series of Second Mortgage 

Debentures have not been produced to me, and no sufficient evidence 
has been adduced to enable me to certify who are now the present 
holders thereof, and what, if anything, is due ip respect thof. 

9. The evidence adduced consists of the alft of J. P., filed, &c. The 
affts, &c., the exhibits in the sd affts, or some of them, resply referred 
to, the several debentures particularised in the first and second 
.schedules hto and the debenture register of the dft coy. 

Dated lOth May, 1899. 

H. J. Hood, 

Registrar (Cos Winding-up). 
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First Schedule, 
First Mortgage Debentures, 


Name. 

Address. 

Date 

of 

DeboH* 

ture. 

Number 

of 

Deben- 

tdire. 

Distinctive 
Number of 
Debentures 
inclnstve. 

Atnonni of 
Debenture. 

Amount 
due in 
respect 
of Bonus 

Interest das 
from 

8rd Sept., 189&, 
to date of 
Certiflc&te, 
less Tax. 



i 

i 

j 

1 

i 

i 


1 




Total amount <iui‘, 1. 

Second Schedule. 

{,4s (ihnm as to Second Mortgage Debentures.) 


1 lilty certify that the result of the accounts and enquiries which 
have been taken and made in pursuance of the judgment in this action 
dated the , 19 — , is as follows: — 

The, pit and the dfts, , Limtd (hnftr called ‘‘the dft coy”), 

and J. K., have attended by their respive solors. 

The dft, , Limtd, has not attended, although it has been duly 

summoned as appears by the aift of , filed , 19 — . 

1. There is due by the dft, , Limtd, to the pit as holder of all 

the debentures issued by the sd dft coy and entld to the benefit of 

the trust deed dated the , 19 — ,in the statement of claim mentd, 

under and by virtue of such debentures and deed for principal the sum 

of — ~l. and for premium the sum of 1., together with interest 

at the rate of 7 p.c.p.a. on the sd principal sum from the , 19—. 

The sd trust deed and parlars of the sd debentures have been 
registered with the Registrar of Cos pursuant to the statute in that 
behalf, 

2. There is due by the dft, J. K., to the pit under and by virtue of 

the transfer of mortgage dated the , 19 — , and the two transfers 

of registered charges of the same date in para. 9 of the statement of 
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Form 329. claim mentd for principal the sum of 1 ., and for premium the sura 

of 1 ., together with interest at the rate of 7 p.c.p.a. on the sd 

principal sum from the , 19 — . 

3. The ppty comprised in or charged i)y the sd trust deed now 
consists of the parlars set forth in the first schedule hto. The ppty 
referred to in Part I. of the ad schedule is by the sd trust deed demised 
or charged by way of legal mortgage or otherwise specifically charged 
and the ppty referred to in Pt II. of such schedule is by the sd trust 
deed charged by way of floating charge only. The sd ppty is vested 
as in the fifth column of the sd first schedule stated. 

4. The ppty comprised in the sd transfer of mortgage dated the , 

19 — , and the sd two transfers of registered charges of the same date 
now consists of the parlars set forth in the second schedule hto, and such 
property is vested as in the second column of the sd second schedule 
stated. 

5. No pt of the trust estate and effects compri.sed in the sd trust 
deed or in the sd transfer of mortgage and registered charges has 
come to the hands of the pit or any person or persons by the order 
or for the use of the pit. 

6. 7 and 8. The dft coy also created and issued to the dft , 

Limtd, as trees for the Bank, Limtd, a Second Debenture for 

1 . bearing Interest at the rate of 5 p.c.p.a., payable by half-yearly 

payments on the 30th June and the Slst December in each year and 
constituting a second floating charge on the undertaking and all the 
ppty of the dft coy present and future including its ujicalled capital 
to secure the repayment by the dft coy of all moneys from time to time 
owing by it to the sd bank. 

There was owing by the dft coy to the sd bank on the , 19 — , 

the sum of 1 ., together with interest on such sum at the London 

bankers’ customary loan rate. 

The sd Second Debenture has been regi, stored with the Registrar 
of Cos pursuant to the statute in that behalf. 

The sd Second Debenture ranks after the charge created by the sd 
trust deed and First Mortgage Debentures, and no ppty other than 
that comprised in the sd trust deed is comprised in the sd Second 
Debenture. 

By two several orders in this action dated resply the , 19 — , 

and the , 19 — , liberty was given to the receiver to borrow sums 

not exceeding in the aggregate 1 ., and it was ordered that the 

ppty and assets of the dft coy and the freehold ppties of or belonging 
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to the dlt, J. K., comprised in and charged by the ad trust deed, p#Bn iHMt' 
transfer of mortgage and transfers of registered charges do stand ^ 

charged with the payment of the sums so advanced (with interest not 
exceeding in the aggregate 1 p.c. above bank rate with a minimum 
of 5 p.c.p.a.). 

There is due to the pit in respect of the moncy.s so borrowed the 

sum of -L, together with intere.st at the rate afsd from the date 

of the respive advances. 

Excel it as afsd there are no incumbrances affecting the ppty resply 
comprised in or charged by the sd trust deed and debentures or the sd 
transfers of mortgage and regi.stered charges re.sply, 

9. The only debt or liability of the dft co\' which under sects. 78 
and 204 of the Cos Act, 1929, is payable out of the ppty compri.sed 
ill or subject to the floating charge created by the .sd trust deed in 
priority to tbii moneys .secured by the sd debentures is us follows: — 

Inland Revenue Schedule D 1928/29 

The cvideiiec produced consists of the order dated the , 19— 

(appointing receiver, leave to borrow); the order dated the , 19 — ; 

(leave to borrow); the judgment dated , 19 — : the afft of , 

filed the , 19 — ; the afft of , filed the , 19 — ; the land 

certificate of the ppty No, 1 in the second .schedule hto (Title No. ). 

officially examined to the , 19 — ; the memdums and arts of asson, 

the minute book and the debenture register of the dft coy; the sd 
trust deed and First Debentures thby secured, and the certificate of 

registration thof dated the , 19—; the sd transfers of mortgage 

and registered charges; the sd Second Debenture and the certificate 
of registration thof, dated the , 19 — . 


Dated this day of , 19 — . 

John Knill Co., Ltd. (J. 2161 of 1930). 


, Regi.strar. 


See Schedules, pp. 674, 675, infra. 


P.— D. 
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Form 330. 

Master's 
certificate — 
two series of 
debentures. 


1. I hby certify that the result of the inquiries and account.^ whick 
have been made and taken in pursuance of the judgment in this action 
dated 16th January, 1901, is as follows; — 

2. The pit and the dft H. have attended by their re.spive solors; 

the dfts, the Coy, Limtd, have attended in person by G. S. B., 

off recr and liqr thof. 

3. The dft coy created an ifcsue of twenty First Mortgage Debentures 
of 25/. each, subject to and with the benefit of the indenture dated 
7th April, 1898, in the judgment referred to, bearing interest at the 
rate of 6 p.c.p.a. payable by half-yearly payments on the 1st Aj>ril 
and 1st October in every year. 

4. The whole of the .sd twenty Fir.st Mortgage Debentures have been 
i.ssued, but twelve only of .such debentui'es are now outstanding and 
unpd, and parlars of .such out-standiug debentures are set forth in 
the fourth column of the first schedule hto. 

5. The dft coy also created an issue of twelve Second Mortgage 
Debentures of 50Z. each subject to and with the benefit of the indenture 
dated the 20th October, 1899, in the judgment, referred to, bearing 
intere.st at the rate of 6 p.c.p.a. and payable, &c. 

6. Tbe whole of the sd twelve Second Mortgage Debentures have 
been isuucd and are now outstanding and unpd, and the parlars thof 
are set forth in the fourth column of the second schedule hto. 

7. The whole of the sd twelve outstanding First Mortgage Debentures 
rauk jmri jiassu with each other, and the whole, of the sd Second 
Mortgage Debentures rank pari pasm with each other, but the .sd 
Second Mortgage Debentures are all subject to the sd twelve outstanding 
First Mortgage Debentures. 

8. The said twelve outstanding First Mortgage Debentures the 
parlars of which are set forth in the first schedule hto and the sd Second 
Mortgage Debentures have all been produced before me. 

■ 9. Except such of the First Mortgage Debentures as were subse- 
quently to their issue pd ofi, no debentures other than the sd 
outstanding First Mortgage Debentures and the .sd Second Mortgage 
Debentures have been issued by the dft coy. 

10. The pit is the holder of and entld to the benefit of all the, 
outstanding First Mortgage Debentures and all the sd Second Mortgage 
Debentures the parlars of which are set forth in the first and second 
schedules hto. 

11. There is due to the pit, as the holder of the debentures, &c. 

12. The interest has been calculated at the rates which such 
debentures lesply carry from the Slst December, 1900, to which date, 
all interest has been pd down to the date of this certificate. 
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13. The ppty comprised in the sd two several indentures of, &c., 
now consists of the parlars set forth in the third schedule hto. 

14. The dft D. H. has received down to the 3rd February, 1901, 
sums on account of the trust estate and effects comprised in the sd 
indentures resply to the amount of 831. 17s. 2d., which amount is due 
from him on that account. The parlars of the above receipts appear 
in tlie joint afft of, &<;. 

15. The ppty comprised in and charged by the .sd debentures now 
consists of the parlars set forth in the sd third schedule hto, being 
th e same ppty as is comprised in the sd two indentures. 

16. Other than what may be due to the pit for rent under and by 
virtue of the distresses levied by the pit upon the premises occupied 
by tJie dft coy, there are no incumbrances other than the sd several 
indentures and debentures affecting the ppty of the dft coy comprised 
ill 01 charged by the sd indenture.s and debentures. 

17. The pit docs not claim priority over the sd indentures and 
debentures in respect of what may be due to him by virtue of the 
di, stresses levied as afsd. 

18. By an order, &c. (appointment of receiver). 

19. No aioount ha.s yet been passed by the sd receiver. 

20. The evidence produced, &c. 

(Schedides.) 

Varyino Certificate. 

iSec Ord. LV. r. 71, supra, p. 660, as to varying oertilicate. 

Let, &c., on the pt of , of [see Fmn 171 or 172J, for an 

order that the [Master’s] certificate in this action, dated the of 

, may be varied [state hovi\. 


The applicon by summons dated the 2nd August, 1898, of N., a 
debenture holder of the dft coy, to vary the certificate of the Registrar 
(Cos Winding-up), dated the 20th July, 1898, which, upon hearing 
the solors for the applicant and for the pit in chambers, was adjourned 
to be heard in Ct coming on on the 27th October, 1898, and this day 
to be heard accordingly, and no one appearing for or on behalf of 
the dft coy in chambers or in Ct, although the sd coy has been duly 
served with the sd summons, as by afft appears, and upon hearing 
counsel for the applicant and for the pit, and upon reading the order 
dated the 4th May, 1898, the registrar’s sd certificate, dated the 
20th July, 1898, and the certificate of the fund in Ct, and upon hearing 
the evidence of P., on his examination taken orally before this Ct this 


Form 330. 


Form 331. 

ISummoiia to 
vary, 


Form 332. 

Order to vary. 
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fenii 332i 


Form 333. 

Another. 


day, and upon production of the exhibit marked T. P. 1, being the 
debentures issued to the applicant. 

This Ct doth order that the registrar’s sd certificate dated the 
20th July, 1898, be varied by striking out In the second clause of 
para 2 thof the following words, videlicet, “ but they all rank 
subsequently to the sd debentures for nine hundred pounds,” and by 
substituting therefor the following words, videhcet, “ and with the sd 
debentures for nine hundred pounds.” 

And it is ordered that the registrar (Cos Winding-up) do ascertain 
by taxation and otherwise what amount is due to the sd N. ujton 
the security of the ten debentures for lOL each held by him for costs 
and for money.s advanced by him a.s .solor for the dft, and do certify 
the result thof. 

And it is ordered th.nt the eo.st.s of the applicant of the sd applicon 
to vary the sd registrar's certificate he taxed. 

And it is ordered that the funds in Ot he dealt with as directed in 
the Payment Schedule hto. 

And the jilt’s cost.« of the sd applicon are to be included in his costs 
of this action. 

The Payment Schedule provided for payment to the applicant: 
“ Out of cash and money on depo.sit, jiay costs of N. of applicon to 
vary regi.strHr’.s certificate to be taxed under this order.” Hubbard 
(m behalf, de.) v. Hubbard d: Co., Wriglit, J., ICth November, 1898. 


The apjilicon hy summons dated the , 19 — , of ( &c. as in 

last Form). 

This Ct doth order that the sd certificate he varied by substituting 

the sum of 1. for the sum of 1. found due to the applicant.s 

for principal under and by virtue of the seventy-seven debenture.s 
of the dft coy for 501. each held and numbered 89 to 165 inclusive. 

And it is ordered that the costs of the applicants and of the respts 
of the sd applicon be taxed and pd out of the assets of the dft coy. 
MetafiUers (1929), Ltd. (M. 3464 of 1931). Eve, J., 8th February, 
1933. 



CHAPTER LXVL 


PREFEBENTIAL CREDITORS. 

The provisions for payment of certain del>t.s preferentially in the 
windinfj-up of a company apply to the distribution by a receiver of 
assets sulijcct to a fioatiug rliar»e by reason of a('ct. 78 of the Act, 
This section, which should receive tlu' careful attention of receivers, 
imposes obligations upon them which may expose them to risk of 
liability and may sometimes place the receiver in a difficult position. 

Seef. 78 provides as follows; — 

78.— (I) Where, iu the ease of a comjmny registered in England, either a 
receiver is appointed on behalf of the holders of any debentures of the company 
sccmviJ by a floating charge, or po.saession is taken by or on behalf of those 
debenture holders of any property eompri-sed in or subject to the charge, then, 
if the company ia not at the time tn eour-se of being wound up, the debts win eh 
in every winding-up are under the jtrovisions of Pari V. of this Act relating to 
preferential payments to lie paid in priority to all other debts, shall be paid out 
ot any assets coming to the liamis of the receiver or other jx'rson taking po.s8ession 
as afore, said in priority to any claim for principal or interest in respect of the 
delientiircs. 

(2) The periods of time nientioued in the said provisions of Part V. of this Act 
shall be reckoned from tlie date of the appointment of the reeeiver or of posaession 
being taken as aforesaid as the ease may be. 

(3) Any payments made under this seetioii shall be recouped as far as may be 
out of the assets of the company available for payment of general creditors. 

The provision.s of Part V. of the Act which are referred to in this 
Kcction are contained in sect. 264 of the Act, which provides as 
follow.s; — 

264. — (I) In a winding up there shall he paid in priority to all other debts — 

(a) All parochial or other Ioc,al rates due from the company at the relevant 

date, and having become due and payable within twelve months ne.xt 
before that date, and all assessed taxes, land tax, property or income 
tax assessed on the company up to the fifth day of April next before 
that date, and not exceeding in the whole one year’s aBsessnient; 

(b) All wages or salary (whether or not earned wholly or in part by way of 

commission) of any clerk or servant in rcsprvt of .services rendered 
to the company during four months next before the relevant date, 
not exceeding fifty pounds ; 

(c) All wages of any workman or labourer not exceeding twenty-five 

pounds, whether payable for time or for piece work, in respect of 
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gervipea rendered to the company during two months nest before the 
relevant date: 

Provided that where any labourer in husbandry has entered into 
a contract for the payment of a portion of hie wages in a lump sum 
at the end of the year of hiring, he shall have priority in respect of 
the whole of such sum, or a part thereof, as the court may decide to 
be due under the contract, proportionate to the time of service up 
to the relevant date; 

(d) Unless the company is l)eing wound up voluntarily merely for the 

purposes of reconstruction or of amalgamation with another company, 
or unless the company has at the commencement of the winding up 
under such a contract uith insurers as is mentioned in section seven 
of the Worlcroen’s Comjicnsation A<t, 19f5, rights ca|)able of being 
transferred to and vested in the workman, all amounts due in respect 
of any compensation or liability for comjicjisafion under the said Act 
accrued before the relevant date; 

(e) Unless the company is being wound up voluntarily merely for the 

purposes of reconstruction or of anmlgainntion with another company, 
all amounts due in re.B|)ect of contributions payable during the twelve 
months next before the relevant date by the company as the employer 
of any persons under either — 

(i) the National Health Insurance Acts, 19i4 to 1928; or 

(ii) the Widows’, Orphans’ and Old .\gc Contributory Pensions Act, 
1925; or 

(ill) the Unemployment Insurance Acts. 1920 to 1929. 

(2) Where any compensation under the Workmen’s CompenBation Act, 1025, 
is a weekly payment, the amount dtie in respect thereof shall, for the purposes 
of paragraph (d) of subscetiou (1) of this section, be taken to be the amount 
of the lump sum for which the weekly ])ayinent could, if redeemable, be redeemed 
if the employer made an application for that purpose under the said Act. 

(3) Where any payment on account of wages or salary has been made to any 
clerk, servant, workman or labourer in the employment of a company out of 
money advanced by some person for that purpose, that person shall in a winding 
up have a right of priority in respect of the money so advanced and paid up to 
the amount by which the sum in respect of which that clerk, servant, workman 
or labourer would have been entitled to priority in the winding up has been 
diminished by reason of the payment having been made, 

(4) The foregoing debts shall — 

(a) Rank equally among themsolves and be paid in full, unless the assets 

arc iusuifieient to meet them, in which case they shall abate in equal 
proportions; and 

(b) In the case of a eonipany registered in England, so far as the assets of 

the company available for payment of general creditors are insufficient 
to meet them, have, priority over the claims of holders of debentures 
under any floating charge created by the company, and be paid 
accordingly out of any projwrty comprised in or subject to that charge. 

(5) Subject to the retention of such sums as may be necessar}’ for the costs 
and expenses of the winding up, the foregoing debts shall be discharged forthwith 
BO far as the assets are sufficient to meet them, and in the case of the debts to 
which priority is given by par^raph (c) of subsection (1) of this Bcction formal 
proof thereof shall not be required except in so far as is otherwise provided by 
general rules. 
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(6) In the event of a landlord or other person distraining or having distrained 
on any goods or effects of the company within three months next before the date 
of a winding-up order, the debts to which priority ia given by this section shall be 
a first charge on the goods or effects so distrained on» or the proceeds of the sale 
thereof: 

Provided that in respect of any money paid under any such charge the landlord 
or other person shall have the same rights of priority as the person to whom the 
payment is made. 

(7) In this section the expression “ the relevant date ” means — 

(a) in the case of a company ordered to Iw wound up corepulsorily which had 
not previously commenced to be wound uj) voluntarily, the date of the 
winding-up order; and 

{ b) in any other case, the date of the <‘ommonccincnt of the winding up. 

Tlip priority f>iv(‘n by sect. 78 to preferential debtK only appliew to 
a floating charf;c. A fixed charge retains its priority oxer unsecured 
preferential debts. He Lewis Merthyr Cotmlidaled Collieries, (1929) 

1 Ch. 498. 

The corresponding .section (107) of 1908 provided that tbe preferential 
jiaymcnt should be jiaid “ forthwith ” out of any as.se,ts coming to the 
liaiid.s of the receiver. 

The difficulty of complying witli thi.s jmivision was emjihasized 
in the case of Re Ghjn-Corrwy Colliery Co., (I!t2t)) Ch. 951, wliore it was 
held that tlic preferential payments rank after (1) co.st,s of realization, 

(2) costs and remuneration of receiver, (3) cosbs, charges ami expenses 
of debenture trustees, (4) plaintiff’s costs of action. Tlie word 

forthwith ” is now omitted. 

Where a receiver is appointed under a power in the debentures he 
is, in effect, appointed on behalf of the debenture lioldi'rs within sect. 78. 

It was contended that he was appointed “ by,” not on belialf. Re 
Barnby’s, Ltd., W. N. (1899) 103. 

Where a receiver after notice of a preferential claim paid away the Liability of 
as.sets to other creditors, he was held liablr; in damage.s. Woods v. 

Winskill, (1913) 2 Ch. 303. The receiver .should therefore see that 
he retains sufficient a.ssets in liand to meet tlie proper claims of 
preferential creditors. 

Wliere the receiver carries on the buaine.ss under a power in the 
debentures or tru.st deed to carry on the Itnsiness, it may be jmpn.ssible 
to pay the preferential debts out of the first assets coming to his hands. 

If ho uses these assets in carrying on the business, he should see that 
be is fully indemnified by the debenture holders or by the assets covered 
by the debentures. 

By the Workmen’s Compensation Act, 1925, s. 7 (2) (replacing the 
Workmen’s Compensation Act, 1923, s. 19 (2)), the amount due in 
respect of compensation under the Act is included among debts having 
priority. 



DEBENTURES AND DEBENTURE STOCK. [ChAP. LXVI. 


Rates. 


The limit of lOOi, imposed by the Act of 1906 was repealed by the 
Act of 1923 as regards liquidations commencing on or after the 1st 
January, 1924. Swcmidoirn CoKfery Co., W. N. (1925) 64; Re Clemmons 
Aluminium, 41 T. L. R. 138. The absence of this limit often makes 
the workmen’s compensation claim amount to a very large sum. 

Sect. 110 of the National Insurance Act, 1911 (1 & 2 Geo. V. c. 55), 
must also be borne in mind, for that section in efiect also gives priority 
to all contributions payable under the Act by the company in respect 
of contributors or workmen in an insured trade, during four months 
from the commencement of the winding-up. 

In In re Simms, (1934) Ch. 1, a builder a.ssigned his busine.ss to a 
company. The company issued debentures to a l)ank. The b.ank 
appointed a receiver, who took posse8i?ion of the plant, &c., and 
completed various contracls. The builder became bankrupt, and the 
assignment to the company was set aside. The trustee in bankruptcy 
elected to treat the receiver as a trespasser. It was held that the 
trustee could get damages for conversion to the extent of the value of 
the plant, machinery and other chattels converted to his own use by 
the receiver, but that he could not get the jirofits made by the receiver 
in carrying out the contracts. 

Where the company went into liquidation in December, 1898, and 
the receiver in a debenture holder’s action paid the, poor rate and 
district rate made in October, 1898, it was held that he was, under the 
Preferential Payments in Bankruptcy Amendment Act, 1897, entitled 
to be recouped the whole out of the company’s general assets, but 
that the water rate should be apportioned. Mannesmann Tube Co., 
(1901) 2 Ch. 93. 

An amended rate dates from the date of the original rate, and 
accordingly, where; a receiver was appointed on the 28th January, 1931 , 
and paid the rates as originally assessed for the period between the 
1st April, 1930, and 28th January, 1931, it was held that the local 
authority were entitled to priority for an increased rate due to the 
assessment being increased on appeal, the revised demand being served 
on the 13th Novembci', 1931. Re Airedale Garage Co., (1933) 1 Ch. 64. 

A receiver was apjjointed in a debenture holder’s action, and not 
directed to take po.s, session, and it was held that a distress put in for 
the parish rates during the half-year in which the appointment of the 
receiver was made did not prevent the Court from giving the parish 
authorities liberty to proceed with the distress, inasmuch as the 
debentures were a mere floating charge on the goods distrained upon. 
Marriage, Neave d Co., (1896) 2 Ch. 663; National Provincial Bank v. 
United Electric Theatres, Ltd., (1916) 1 Ch. 132. 

Where a receiver was appointed, and took possession as ordered, 
it was held that there had been a change of occupation, although the 
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receiver was, by the deed, declared to be agent of the company, and 
that he was therefore only liable to pay an apportioned part of the rate 
from taking possession. Richards v. Overseers of Kidderminster, (1896) 
2 Ch. 212. But these decisions were before the Act of 1897. 

Highway rates are within sect. 264. Re Heywood, (1897) 2 Ch. 593. 

As to claims to be paid poor rates after the receiver has taken 
possession, out of the proceeds of .sale of aasets, see British Fuller's 
Earth Co. (1901), 17 T. L. R. 232. 

A.s.sessecl taxes include income tax and formerly included Corporation 
profits tax. Re Winget, Ltd., (1924) 1 Ch. 550. Income tax need 
not ho assessed before the apjiointment of the receiver. Gowers v. 
Walker, (1930) 1 Ch. 262. See Part II., 15t.h ed., p. 434. 

A director or even a managing director of a company is not a clerk 
or servant, and is not therefor a creditor in respect of hi.s salary having 
as .such any preferential rights. Newspaper Proprietary Syndicate, 
(1900) 2 Cli. 349. But a director employed as editor may be. Re 
Beston A Co,, Ijd., (1913) 2 Ch. 279. A secretary is, generally speaking, 
a servant within para (li) of sect. 264. Re, Anglo-French, <fc. Co., 
E.r parte Felly (1884), 50 L. T. 754. It may be otherwise wliere he is 
apyiointed on syiecial terms as to the quantum of service he is to givas 
Cairney v. Back, (1906) 2 K. B. 746. As to a foremau and over- worker 
in a brickyard, see Ex parte HoUyoak (1889), 35 W. R. 396. An 
analyiica] chemist cniploynal at .a fi.xed sahary and bounil to attend at 
fixed hours aiul subject to the orders of the company i.s a .servant. 
G. H. Morisooi d- Vo. (1912), 106 L. T. 731. So i.s an artiste engaged 
to sing during an opera season, at a certain fixed sum for oacii 
performance. Re Winter German Opera, Ltd.. 23 T. L. R. 602. A 
contributor to a paper is not a servant, if not working at the comjiany’s 
office, not exclusively enijiloyed by the company, only bound to do 
a particular class of work and not under the company’s control. Re. 
Ashley <1; Smith, Ltd., (1918) 2 Ch. 378, Sargant, J., stating that any 
one of the four circumstances above mentioned, excejit jiossibly the 
last, might not be entirely conclusive. 

A clerk, it has been held, is entitled to prove although entitled 
in addition to his ordinary remuneration to a .share of profits for 
assisting in perfecting an invention. Ex parte Hickin, 3 De G. & 8m. 
662. 

So where a part owner of a ship and ship’s master concur in the 
appointment of a ship’s mate, such mate is, it seems, a servant. 
Ex parte Homborg, 2 Mont. D. & De G. 642; sec Ex parte Neal, 
Mont. & M‘A, 194. On the other hand an accountant who gave up 
all his time as bookkeeper to a business man was held not to be a clerk 
or servant. Ex parte Butler, 28 L. T. (0. S.) 375. 


Assessed 

taxes. 


Clerk or 
Morvant. 
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Form of order. 


llaraballin;):. 


Stannarieti. 


Foim 334. 


Affidavit as 
to result of 
advertise- 
ment for 
claims in 
priority to 
debenture 
holders. 


A commercial traveller who receives commission will be regarded 
as receiving the same in respect of wages. Re Klein (1906), 22 
T. L. R. 664. Commission payable, to workmen and calculated on 
the output of the yard will be regarded as part of their wages. Earle's 
Shipbuilditig and Engineering Co., W. N. (1901) 78. The existence 
of a contract of .service is essential. Re General Radio Co., Ltd., 
W. N. (1932) 172. 

Where a voluntary winding-iij) is succeciled by a compulsory older 
(o wind up, the four month.s in re.spect of which a claim for iireferential 
jiayment of wages or salary can be made arc the four months next 
before the resolution for a voluntary winding-uj). Re Havana 
Erploralion Co., (1916) 1 Ch. 8. 

Every order in a debenture holder’s action appointing a receiver 
must contain a direction that the receiver do, out of the assihs 
coming to his hands and available for that purpose, pay the debts 
of the company w'hich have ])riority under the Act. See p. 582, .supra. 

Where a debenture did not charge all the assets, and the cost.s of 
the winding-up had lieen jmid out of the (>xeepted assets, it was held 
that rates were payable out of the property charged by the debentures 
in priority to the debentures. Westminster Corpn. <&€.. Ltd. v. 
Cfia-pmau, (1916) 1 Oh. 161. 

8eet. 29b of the Act provides for the payment of jirefercntial claims 
in the Staimaries, as to which see .sect. 163 (4). 


Wc, H., of , the receiver and manager of the dft coy, and 

().. of , a meirdxT of the firm of , of the same place, solors 

for the sd receiver and manager, severally moke oath and say as 
follows. And first I, the sd C., for myself .say; — 

1. I have in the pajrer writing now produced and shown to me 
and marked A set forth the only claim of which parlars have been 
sent in to my firm by a person seeking to be a creditor of the dft coy 
ill jiriority over the claims of the holder.s of the debentures issued 
by the dft coy, pursuant to the advertisement issued in that behalf 
dated the 14th day of June, 1899. Such claim is No, 12 in the same 
second pt of the sd list. 

2. The claims numbered 1 to 11 and 13 to 18 inclusive have 
licen sent in to my firm pursuant to the sd advertisement, but I am 
informed and believe that the persons named in the sd list A have 
lodged proofs with the liqr claiming to be preferential creditors of 
the dft coy; the list now produced and shown to me, marked B, 
is a list of such persons a« supplied by the off recr as liqr to my 
London agents, but I have omitted from the list A the claims made 
by N., as these have, I am informed, been pd by the receiver. 
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And I, the sd H., m 3 fself say: — 

3. I have examined parlars of the several claims mentd in the 
paper writing now produced and shown to me, marked A, and I 
have compared the same with the books, accounts, and documents 
of the dft coy in order to ascertain, as far as I am able, to which 
of KiK-h claims the assets of the dft coy comprised in the security of 
the first and second debentures held by the pit and the other 
debenture holders are justly liable. 

4. From such examination, and from my knowledge as receiver 
and manager of the dft coy, I am of opinion and verily believe that 
the sd ii.sset.s are Justly liable to the amount .set forth in the sixth 
column of the first pi. of the sd paper writing marked A; and to 
the best of my knowledge and belief such amount is justly due 
from the dft coy and proper to be allowed to the rlaimant named 
in the .sd schedule as a pr<‘ferential creditor or otherwise as a person 
claiming luiority as afsd. 

5. I am of opinion that the a.s.sots of the dft coy comprised in f lu* 
security of the sd debentures are not justly liable to the claims set 
forth in the second pt of the sd paper writing marked A, and that 
llie same ought not to be allowed without proof by the res])ivi' 
claimants. 

G. I am not aware of any claim outstanding, except tbo.se mentd 
in the .sd li.st A. 


[Title, &c.) 

Let, &c., on the pt of , that he may be admitted as a 

preferential creditor of the above-named coy in priority to the 
debenture holders in respect of the sum of 26f. arrears of salary due 
to him from the coy, and that the receiver may be ordered out of 
the assets now in or coming to his hands to pay such sum to the 
applicant, and that the co.sts of and subsequent upon his applicon be 
the applicant’s. 

Upon the applicon by summons dated the 9th March, 1899, of E., 
and upon hearing counsel for the applicant and for the pit and dft 
coy by B., the off recr and liqr thof appearing in person, and upon 
reading the order, &c., It is ordered that the applicant, the sd E., 
be allowed as a preferential creditor of the dft coy in respect of 
arrears of salary due to him from the dft coy the sum of 40k, such 
sum to include the applicant’s costs of the sd applicon in priority 
to the holders of the first and second mortgage debentures of the 
dft coy, and it is ordered that H., the receiver appointed in this 
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action, do pay to the ad E. the sd aum of 40f. out of the firat assets 
of the dft coy available for the purpose, such sum to be in full 
discharge of all claims of the sd E. against the dft coy in respect of 
salary and expenses. Wright, J., at Chambers, 10th May, 1899. 


This Ct doth declare that the claim of the B. Corporation 
to be a preferential creditor of the dft coy for Ml. 5s. 2d. such sum 
representing the proportion of increased rates for the period from the 
1st April, 1930, to the 28th January, 1931, as.sessed on the premises 
belonging to the dft coy .situate in B., cannot be su.stained. 

And it is ordered that the B. Corporation do pay to the pit 

the Bank, Limtd, its co.sts of the sd applicon, such costs to be 

taxed. 

And the B. Corporation by its counsel applying for leave to 
appeal from this order, it is ordered that the sd Corporation be 
at liberty to appeal if .so advised. Airedale Garage Co., Ltd. (A. 252 
of 1931). Eve, J., 3rd May, 1932. 


Upon motion by w.ay of ap])eal this day made unto this Ct by 
counsel for the Lord Mayor, Aldermen and citizens of the city of 
B. from the order dated the 3rd May, 1932, and upon hearing 
counsel for the respts and the pits and no one appearing for the dfts, 
and upon reading the sd order, Thi.s Ct doth order that the .sd order 
be discharged and doth declare that the B. Corporation arc 
preferential creditors of the dft coy for Ml. 5s. 2d., .such sum representing 
the proportion of increased rates for the period from the 1st April, 
1930, to the 28th January, 1931, as,se.ssed on the premises belonging 
to the dft coy .situate in B. 

And it is ordered that the dfts do pay to the sd Lord Mayor, Aldermen 
and citizens their costs of the applicon of the pits by .summons dated 
the 12tb January, 1932, and occasioned by this appeal such costs to 
be taxed by the taxing master. Airedale Garage Co., Ltd., Court of 
Appeal. 25th May, 1932. 


It is ordered that M. C. S., the receiver and manager appointed 

in this action be at liberty to withdraw the sum of from the moneys 

deposited with the pit ( Bank, Limtd) pursuant to the sd order 

dated the 5th October, 1932, and to expend such sum in paying the 
preferential claims against the dft coy, parlars whereof are set forth 
in the list being the sd exhibit “ M. C. 8. 49.” Agricultural and General 
Engineers, Ltd. (A. 537 of 1932). Stiebel, Keg. 



CHAPTER LXVIl. 


CONTINUING MANAGER. 

It i.'i usual in appointing a manager to direct him not to act as manager 
for more than, say, three months without leave of the judge. See 
D(t\j V. Sykes, 55 L. T. 763; and supra, p. 587 et scq. If it l)ecomeR 
necc.ssary to extend the time, a summons should he taken out as 
follows: — 


Let, &c., {Form 171 or 172) on the pt of the pit, that H., the receiver 

and manager appointed herein hy the Hon. Mr. Justice on the 

day of August, , do continue as manager of the business 

of the sd dft coy for a further period of three months, and that the 
costs of this applicon be costs in the action. 

The summons should be supported by an affidavit, and the following is a 
specimen; — 

I, H., of , make oath and say as follows: — 

1 . By an order of the Ct (Mr. Justice ) made herein, I was 

appointed receiver and also manager of the business of the above- 
named dft coy, M. & Co., Limtd, but to act as manager for three months 
only. 

2. I have since that date and still am acting as such receiver and 
manager, but the period for which I was appointed manager, namely, 
three months, expires on the 6th of November in.st. 

3. A scheme of arrangement in connection with the above-named 
dft coy, under which it is proposed to sell the undertaking of such coy 
to a new coy as a going concern, is now under conson, but some time 
must elapse before a final settlement thof is arrived at owing to several 
meetings having to be called. 

Or, “ Negotiations are now in progress for the sale of the company s business 
as a going concern on favourable terras, and it is anticipated that a provisional 
contract for sale will soon be eonclnded.” 

4. In the interest of the holders of debentures of the dft coy it is 
necessary to continue the carrying-on of the busine.ss of the sd dft coy 
pending a settlement of the sd scheme, and the discontinuance of such 
business would seriously damnify the sd debenture holders. 

Sworn, &c. 
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A receiver appointed on an interlocutory application before judgment need 
not be continued by the judgment unless the appointment was only an interim 
one. Cruse v. Smith, 24 Sol. J. 121; and see Re Underwood (1889), 37 W. B. 
428. Where a receiver and manager has been appointed by an interim order 
■with a limitation as to the time during which he should act as manager, the 
proper form of order on the hearing is to extend the time during which the receiver 
shall act as manager. Davies v. Vale of Evesham Preserves, 43 W. R. 646. 


Upon the applicon of the pit by .summons dated the , 19 — , and 

upon hearing counsel for the jdt and the solors for the dfts, , and 

no one appearing for or on behalf of the dft , although it has been 

duly served with the sd summons as by aift appears, And upon reading 

the order dated the , 19— (appointing receiver and manager), the 

judgment dated the. , 19 — , the order dated the , 19 — (con- 
tinuing receiver and niimager), and the afft of — — , filed th(‘ , 

19 — , it is ordered that 0. R. F., the receiver and manager appointed 

by the sd order of the , 19 — , do continue to act as manager of 

the business of the dft coy ( , Limtd) until the , 19 — . or 

further order. 

And the further hearing of the sd applicon stands adjourned. John 
Knill d- Co., Ltd. (J. 2161 of 1930). Stiebel, Reg. 

It is ordered that W. R. W., the receiver and manager appointed 
in this action, do continue to act as such manager of the business of 
the dft coy until the day of , 19 — , or further order. 

And it is ordered that the sd W. R. W. be at liberty to continue to 
employ so long as may be necessary the persons whose names and 
parlars of whose duties are set out in para 6 of the afft of .the sd W. R. W. 

filed the day of , 19 — , at the wages or salaries set opposite 

their respive names, but such employment is in no case to continue 
beyond the day of , 19 — , without further order. 

And it is ordered that the sd W. R. W. be at liberty to continue 
to employ the operatives and other persons employed in the mills of 
the dft coy not exceeding those at present employed by the sd receiver 
and manager, but in no case is such employment to continue beyond 
the day of , 19—, without further order. 

And it is ordered that the receiver be at liberty to employ at a fee 
not exceeding 251. a qualified valuer to value the leasehold premises 

being pt of the assets of the dft coy situate in Street, ■ 

K M. C. Textiles (1928), IM. (R. 411 of 1932). Stiebel, Reg. 
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CHAPTER LXVIII. 
BORROWIN'G BV KECEIVKH. 


[t is well settled that in an action to enforce debentures or debenture 
stock the (burt has jurisdiction to authorize the receiver to raise money 
on the mortgaged premises, and to give, the, lenders a security in 
priority to the debenture and debenture stockholders. Greenwood w 
Alffeciras {Gibraltar) Ey. Co., (1894) 2 Ch. 205. 

Such orders have lieen made frequently during the la.st forty years. 
Thus in Murrletta v. Nevada Land. Co., 93 L. T. 412, leave was given to 
a receiver- manager of land in India to borrow 1,5001, at 5 per cent, by 
a first charge for the purpose of getting in crops and jiaying Government 
taxes, tsiiuilar leave was given in Masson v. Ottoman Paper Mann- 
factuniig Co., 93 L. T. X. 458, to borrow 15,01)01. by a first charge to 
save a Turkish conces.sion and equip the company that the property 
might be sold as a going concern. 

Merely speculative expenditure will not, however, be authorized. It 
must be such as will lead to an advantageous sale. Seeuritie.f Corpn. 
V. Brighton Alhambra, W. N. (1893) 15. 

Sometimes the receiver, in respect of the money.s so raised, i.s.'iiic.s 
certificates. See Eorm 350. Sometimes he gives a charge, and some- 
times the amount is raised by the issue of debentures of the comiiaiiy 
secured by charge, or by charge and mortgage to trustees. See 
Form 82. 

In Lathom v. Greenwich Perry, 72 L. T. 790, Kekewich, J., held that 
where the Court gives leave to a receiver and manager to raise a eertaiii 
sum for the purpose of carrying on the busine.ss of the company, tliis 
expression gives the receiver by implication a power to raise the same 
on the security of the subject-matter of the action, but usually the 
order expressly so provides. 

An authority to borrow up to a specified limit may impart a power 
to re-borrow within the limit (MUlwaid v. AviU, 4 Mansoa, 403); but 
the order should preclude doubt. 

In giving leave the Court may annex conditions, e.g., that the 
receiver is not to spend more than, say, 2001. without the leave of the 
judge in Chambers. Masson v. Ottoman Paper Manufacturing Co., 
supra. 


p. — D. 


44 



690 


DEBENTURES AND DEBENTURE STOCK. [Chap. LXVIII. 


Receiver’s 
ooate, charges 
and expenses. 


Priority of 

horrowed 

money. 


Form 344. 

Summons, 
receiver to 
borrow. 


Leave to borrow a specific sum of money is impliedly a limitation 
of the receiver-manager’s authority. If he incurs liabilities exceeding 
the limit, he is not entitled to indemnity in respect of such liabilities 
unless he shows special circum.stances. British Power, &c. Co., (1906) 
1 Uh. 497 ; and see. (1907) I Ch. 528. His proper course, if the .amount 
authorized proves insufficient, is to go to the Court to sanction Further 
borrowing. 

The expenses of realisation rank before the .secmitios given by the 
receiver and manager. Strajijt v. Bull, (1895) 2 Ch. 1. 

As between a receiver .ind manager au<l jiersons who have lent money 
to carry on the busine.ss, tlie rule is that the receiver and manuger is 
prima facie entithid to priority over such lenders for his co.sts, chargos 
and expenses properly incurred, whether the lenders are them.selves 
debenture holders or strangers. Strapp v. Bull, supra ; Btilien v. 
Wedgwood Coal and Iruh Co., 28 Ch. D. 317 ; Rc Glasdir Copper Mines, 
(1906) 1 Ch. 305, C. A.; Re Bognlon. Ltd., Hoffman v. Same. (1910) 
1 Ch, 519. 

Commissions paid by the receiver, appointed by the Court, to agents 
employed by him are not recoverahle as part of hi.s co.st.s, charges and 
expenses, unless the Court Las authorised the jiayment of a commission ; 
but the Court may authorise the payment of a rea.sonable cnmiiiission. 
Re Natioiml Flying Services, Ltd., (1936) Cli. 271. 

The order giving l<‘ave to borrow should .state whethei or not. the 
horrowed money is to have priority over the receiver-manager's 
indemnity. Re Glasdir Copper Mines, (1906) 1 Ch. 365. 

The (juestion whether the borrowed money i.s to have priority over 
the claims of the preferential creditors should also be considered. See 
Re Glyncorrwg Colliery, Ltd., (1926) Ch 951, and notes, p. 582, supra. 

A receiver and manager apjaiinted by the Court eaniiot without 
leave of the Court create a lien for an existing debt of the company. 
Moss Steamship Co. v. Whinney, (1912) A, C. 254. 

As to the personal liabibty of a receiver and manager appointed by 
the Court in a debenture action as regards borrowing, see Re Boynton, 
Ltd., (1910) 1 Ch. 519, and supra, p. 506. 


Let, &c. {Form 171 or 172), on the jit of the pit, that H., the receiver, 
may he at bberty for the purpose of carrying on the business of the 
dft coy, to borrow or raise at interest any sum or sums of money upon 
mortgage of the ppty and assets comprised in the debentures of the 
pdt and the other debenture holders of the dft coy in priority thto, but 
so that the aggregate amount at any one time owing in respect of the 
moneys so raised shall not exceed 1,000k, and that the rate or rates of 
interest shall not exceed [5] p.c.p.a. 
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It is ordered that G. H. D., the receiver and manager appointed in 
this action, he at liberty for the purpose of paying wages and other 
necessary expenses of the business of the dft coy to borrow such 
further sum or sums as may be necessary not exceeding 500h in the 
aggregate. 

Ami it is ordered that the ppty and assets of the dft coy eomiirised 
m or subject to the securities and charge created by the debentures 
issued by the dft coy do stand charged with the jiayment of the 
further sum or sums so to be borrowed (not exceeding in the aggregate 
5001.) for the purpose afsd, together with interest at a rate not exceeding 
1 }).c. above current bunk rate, with a minimum of 5 p.c.p.a, on the 
respivc advances from the respive dates thof, subject to any over- 
riding mortgage or charge, but in priority to the charge created by 
the sd debentures, and subject to the right of the sd G. H. D. to 
indemnity as such receiver and manager out of the sd ppty and assts 
in res])ect of his remuneration to be allowed by the judge and his 
costs and c.'cpenscs properly incurred. And it is ordered that the 
( luirgc liby created be not enforced except in this action and with the 
leave of the judge. Aror/t Collierif Syndicate, Ltd. (A. 111-!).') of lit,3l). 
Stiebii, Reg, 


I'lKin the applicon of the jilt, and upon hearing the solors for the 
ajijilicant and for the lifts, and uj>on reading an order dated the 15th 
October, 1915, an afft of H. tiled the 2nd November, 1015, and the 
.Master’s certificate dated th<' Oth November, 1915, 

It is ordered that 11., the receiver and manager appointed in this 
action, be at liberty from time to time for the purpo.se of carrying 
on the business of the dft coy to liorrow such sum or .sums as may 
be necessary not exceeding 2,(H)tll. in the aggregate. 

And it is ordered that, the jipty and assets comprised in and charged 
liy the mortgage debentures i.ssiieil by the dft coy do stand charged 
with the payment of the sum or sums so advanced for the jiurpo.'-e 
afsd together with int erest at a rate not exceeding .seven pounds p.c.p.a. 
on the res])ive advances from the respive date.s thof in priority to the 
charge created by the mortgage debentures and subject to the right 
of the sd receiver and manager to indemnity as such receiver and 
manager out of the sd ppty and assets in respect of hi.M remuneration 
"to be allowed by the judge and his costs and expenses properly incurred. 

And it is ordered that the charge hby created be not enforced except 
in this action and with the leave of the judge. Re KarameUi and 
Barnett, Ltd. (K. 734- of 1915). Eve, J., 19th November, 1915. 

44 (2) 
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Upon the appiicon by summons dated the 5th April, 1911, of the pit, 
and upon hearing the solors for the applicant and for the dfts, and 
upon reading, &c., it is ordered that H.. the receiver and manager 
appointed in this action, be at liberty, for the purpose of carrying 
on the business of the dft coy, to borrow a further sum not exceeding 
1,0002., with interest thereon, at. a rate not exceeding 5 p.c.p.a., and 
that such .sum, when raised, and interest thereon be a fir.st charge 
upon the as.sets of the sd coy and all other ppty and effects included 
in the debentures issued by the dft coy in [)riority to the sd debentures 
but subject to all prior existing charges. And it is ordered that the 
costs of this appiicon be co.sts in the action. Liberty to apply. Bailey 
(on behalf, t&c.) v. E. Harmer d- Co., Swinfen Eady, J., at Clianibers, 
7th April, 1911. 


Upon the appiicon of the dfts. and upon hearing the solors for the 
applicants and for the pit, and upon reading, &c. 

It is ordered that the dfts he at liberty, notwithstanding the 
appointment of the receiver and manager, to borrow the sum of 
20,0002. for the purpose' of carrying out the construction and e(}uij>- 
ment of the Reinach branch of the above railway, and for the payment 
of such claims in Switzerland as the receiver and manager may in 
the interest of the undertaking con-sider necessary and expedient, and 
to enter into such contracts and do and concur in all such acts as may 
be necessary for the purpose of raising the sd loan and carrying out 
the con.struction and equipment of the sd branch. And the dfts are 
to he at liberty to secure payment of the money so to be borrowed 
and the interest thereon by a first charge upon the sd branch and 
the rolling stock and all other ppty to be pd for out of the proceeds 
of the sd loan. The costs of this appiicon to be costs in the action. 
Davis V. Lahe Valley of Suntzerland By. Co. (A. 1468 of 1886). North, 
J., 3rd November, 1886. 


Upon the appiicon of the pit, &c., Order that S., as receiver and 
manager, and also as liqr of the dft coy (hnftr called the coy), be at 
liberty to issue, in the name and on behalf of the coy and under the 

coy’s seal, such debentures as he shall think fit to the Corporation, 

Limtd, or as they shall direct, for sums together amounting to 
20,0002. in respect of sums of 11,0002. and 9,0002. borrowed by him 
from them under the authority of the sd orders of the 3rd November 
and the 13th December, 1888, and interest on the ad sum of 20,0002. 
at a rate not exceeding 5 p.c.p.a., and be at liberty to exeente any 
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mortgage, or security, or trust deed which he shall thiuk fit of all or 
any pt of the coy’s undertaking and real and personal estate and 
assets {excepting certain book debts) for further securing the sd sum 
of 20,000f. and the interest thereon subject as to the ppty comprised 
therein to the mortgage of the 17tb December, 1880, for 45,000/. 
and interest, the debentures to be issued as afsd, being framed so 
as to be redeemable on payment of the principal and interest at a 
day not later than three calendar months from the 1 1th May, 1889, 
the date of this order. Liberty to S. to arrange for limtd renewal 
at eommis.sion not exceeding 1 p.c. Direction to S. to pay the sd 
corporation 1 p.c. oommission for renewing the loan of 20,000/. for 
three months. Declaration that the securities for the 20,000/. and 
interest .shall have jiriority over the debentures of .several serie.s and 
Various securities ve.sted in parties to action; and S., as receiver, to 
jiiiy out of the assets of the coy costs, in accordiincc with [Schedule 2 
of the Rules under the Solicitors’ Remuneration Act, 1881], to the 
sd eoiporation of and incident to the loans and the .securities therefor, 
and to obtaining sanction of judge, such costs to be taxed. Pontijex v. 
Poiitljcf <& Wood, Ltd. Clutty, .1., 11th May, 1889. 

See now Solicitors Act, 15)32 (22 & 23 Goo. .5, c. 37). 


I'jion the ap]dicoii, &c., it' is ordered that tlie receiver and manager 
apjiointed in this action be at liberty to give a. reoei])t or certificate 
(in the form .set forth in the .schedule hto) for the sums to lie raised 
by him luirsnant to the order dated the 17th day of May, 1889. 

Thb iSchedule. 

The Swedi.sh and Norwegian Railway Coy, Limid. 

Loan of 50,000/. 

Ecceicer and Manager's Certtjkate. 

No . 

Rereived from , of , the .sum of /., pt of a sum of 

50,0<X)/. authorised to be raised by an order of the High Ct of 
Justice dated the 17th day of May, 1889, and made in an action of 
Hag V. The Swedish and Norwegian Railway Coy, Limtd, 1889, H, 
No. 821, under which order every pt of the ,sd sum of 50,000/. is to 
rank pari passu as a first charge upon the assets of the sd coy comprised 
in or charged by a certain trust deed for securing debenture stock 
of the sd coy dated the 5th day of April, 1886, and referi'ed to in the 
sd order, in priority to the holders of the sd debenture stock and their 
trees, and is to bear interest commencing a-s to the .sd sum (the 
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Form 359. 2. In my judgment proceedings .should be taken against the 

■shareholders whose names appear in the first pt of the sd schedule 
to recover the amounts so due from them. 

3. The shareholders whose names are set out in the second pt of 
the sd schedule are also holders of “ C ” debentures. A proposal 
has been made on their behalf by Messr.s. N. and M. that they .should 
be allowed to surrender their debentiire.s at 75 p.c. of their nominal 
value in discharge of the amounts due from them for calls. The 
letter from Messrs. N. and M. to my solors in which they make this 
jiroposal and the li.st referred t.<) in that letter arc now produced to 
me marked A and B rcsply. In my judgment this proposal should 
be accepted conditionally on Ihc consents of the holders of all the 
debentures having priority to the “ C debentures being obtained. 

4. In the third pt of the sd schedule I have set out a list of tho.se 
shareholders whos(' ability to pay the amount due from them is 
doubtful, and whom I propose to deal with as follows; — 

(a) H. R. has filed an afft herein on showing his ])rescnt 

jjeouniary circumstances and making a proposal foi' a 
compromi.sp of the claim against him. In my judgment 
tlii.s propo.sal .should be accepted. 

(b) As to ])., letters which he h.as written to my solors are 

contained m the bundle now })roducDd to me. and marked C. 
In ni) judgment the .sd I), should be given time for 
payment until after the sale of the ppfy in France has been 
effected, an<l interest upon the amounts payable by him 
.should be accepted at the rate of 4 p.c. in.stead of 10 p.c.p.a., 
&c., &c. 

5. The following shareholders have pd the amounts due from them 
in re.spcct of their calls, and have pd no interest thereon — namely, &c. 
In my judgment ]iroceedings should be taken for the recovery of 
such interest. 

6. No interc.st has ever been pd on the debentures for 10,0001. 

held by the pits in the Coy, Limtd. In my judgment immediate 

steps should be taken to enforce payment of the amount due in 
respect of such debentures. 

The schedules, &c. 


Form 360. Let, &;c. (Form 171 or 172), on the hearing of an applicon on the pt 

Sammons as of the pit for directions as to the prosecution of the action commenced 

to prosecution against D., of . 

of action. 

Dated . 

To the off peer and to Messrs. 


■, solors. 
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Upon the applicon of the pit by summons dated the 20th December, 
1898, and upon hearing the solors for the applicant and for the dft 
W. A., and no one appearing for the dfts the Gresley Breweiy, 
LimtJ, although having been duly served with the .sd summons, as 
appears by the afft of H., filed, &c., and upon reading the afft of M., 
filed, &c.. It is ordered that M., the receiver and manager appointed 
in this action by order dated the I7th October, 1894, be at lilieity 
to commence an action in the name of the dft W. A., as pit, against 

J., of , as dft, to recover the sum of 48i. Is. lid., the balance 

due in resjjpct of ii loan granted to the ,sd J. by the dft coy. And 
it is ordered that the sd M. do apply in sueli action for judgment 
und(‘i Ord. XI\L of the Rules of the Supreme Ct, and that if n])(m 
the hearing of such applicon, the sd J. be given leave to defend the 
action, then that the sd M. be at lilterly to apply in the .sd action to 
remove the same to the jiroper Ot for trial, ami that the sd M. ami 
W. A. be indemnified in re.spect of the sd proceedings out of the fiiniN 
in Ct to the credit of this action. Gardner v. Gredey Brewery, Ltd. 
and Others, 1894. A. 1309. 


Upon the applicon by summons dated the 26fli July, 1895, oi lie 
above-named jdt, which, upon hearing the solor.s for the applicant 
and for the dft in clmmber.s, was adjourned t.o be heard in Cl, and 
coming on this day to be heard accordingly, and u])on motion this 
day made unto tlih Ct on behalf of F., the liqr of the above-uained 
coy, and upon hearing coun.sel for the resjiive applicants and for 
the above-named dft, and upon reading, &c.. and all parties by 
their counsel consenting to the following order, this Ct doth ordei 
as follows : — 

1. The receiver to have the control and conduct of all litigatimi, 
in the name of the liqr, as to calls on ordinary .shares and as to 
liability on preference shares of the above-named coy, <!kc., linitd, 
where the amount of the liability of the shareholder, or allegeil 
shareholder, is 1,OOOL or over. 

2. The liqr to have the control and conduct of all litigition a- 
above where the amount is below 1,0001. 

3. The dft coy and the liqr thof to be indemnified to the reasouabie 
satisfaction of the liqr’s solor.s or of the Ct. 

4. No compromise to be accepted and no action or appeal to be set 
down for hearing by the liqr or receiver without the other’s approval 
or that of the Ct. 

6. In addition to the cost.s already provided for by the order of 
the 15th August, 1895, the costs and expenses and renuneration of the 


Form 361. 

Order giving 
liberty to 
receiver to 
sue for a debt 
due bo the 
onm|mny. 


Form 362. 

Order as to 
colliMdioii ol 
debts partly 
by liijuidatof 
and partly by 

receive!. 
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Form 362. 


Form 363. 

Summons to 
settle liqui- 
dator’s in- 
demnity. 


Form 36 4. 

Order giving 
receiver 
liberty to 
collect debts. 


Form 365. 


Liberty to 
sue debtors. 


Form 366. 


Summons for 
liberty to 
receiver to 
sue in name 
of company 
for calls. 
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liqr as to all the above matters, and the costs of the pending summons 
by the receiver and the motion by the liqr to be paid out of the assets 
in priority to the debentures, if and when the judge shall so direct. 

6. Each to render to the other all information as to the progress of 
the above matters, and any information and assistance which may be 
necessary or desirable, not only as to the above matters, but generally 
as to the receivership and liquidation resply. 

7. Any of the parties arc to he at liberty to apply as he or they 
may be advised. Akers v. IVitw Momicr, Ac. Ltd., and in winding- 
u]), V. Williams, 6th November, 1895. 


Let, &c. {Form 172), on the hearing of an applicon of F., the liqr of 
the above-named coy, for an order that the indemnity ordered to be 
given to F., the liqr of th(! sd coy under the orders dated, &c., may be 
settled. 


Upon the applicon by summons dated the 3rd June, 1896, of the pits 
and upon hearing counsel, &c., It is ordered that R., the receiver in 
this action, be at lilx'rly to collect any outstanding calls or suras of 
money duo from the shareholders of the dft coy, but the sd R. is not 
to commence or prosecute any action or proiecding in his own name, 
or in the name of the pit for the purpose of getting in such calls or 
sums of money without the leave of the judge, and the applicants 
are, to be at liberty to make such fiiTth(>r applicon as they may be 
advised with reference to the collecting and getting in of such calls 
or .sum.s of money. Law Gmrantee \. Lartigue Co., V. Williams, 
Hth July, 1896. 


It is ordered that upon the off jccr and liqr of the dft coy being 
indemnified to his .satisfaction, 8. W. T., the receiver appointed in this 
action be at liberty in the name of the dft coy to take such proceedings 
as he may be advised against the debtors of the dft coy whose names 
.and addresses and parlars of whose debts are .set out in the list being 
the sd Exhibit “ S.W.T. 1.” Dominion Gramophone Records, Ltd. 
(D. 1135 of 1930). Stiebel, Reg. 


[Intituled in the Action and in the Cos Ct as in Winding-up.] 

Let A. B., of, &c. {Form 172), the [off recr and] liqr of the above- 
named coy, and the dft X. attend, &c. [Form 172], on the hearing of an 
applicon of the pit C., of, &c., for an order that the sd [off recr and] 
liqr, upon being indemnified in such manner as the Ct shall direct. 



COLLECTION OF DEBTS AND UNCALLED CAPITAL. 703 

shall take such proceedings as may be necessary to call up any uncalled Form 368. 
capital on the shares held by the contributories resply of the sd coy. 

And that W., the receiver in the above action, shall be at liberty, in 
the name of the sd coy, to bring such actions or take such other 
proceedings as may be necessary for getting in such call and any other 
moneys due and remaining unpd in respect of shares held by the 
coiilributories resply of the sd coy. 


nf)on the applicon of the pit, and upon hearing the .solors for the Form 367. 
ii]i]ilioant and Mr. S., the ofi recr and liqr of the dft coy in person, Onicr to make 
anil upon reading the order in the above matters, dated the 4lh July, calls which 
] 8!)1 , to wind up the above-named eoy, the order in the above action bv jeWntures 
dated the 3rd July, 1891, appointing receiver. It is ordered that, (after -wind- 
snlijeot to the leave of the Ct, the ofE recr and liqr be, at liberty to call 
uj> any uncalled capita! on the share, s held by llie contributories of 
till' above-named dft coy resply. And it is ordered that B., the receiver 
and manager ajijiointed in this action, be at liberty, in the name of 
the sd coy, or of the off recr and liqr, to take all .such .steps a.H may be 
necessary to enforce payment of any calls now made and remaining 
unpd, and of any calls to be made, such calls, W'hen recovered, to be 
pd into Ct to the credit, of this action without prejudice to any qiie.stion. 

In re Kinnears dc Co. (C. 2443 of 1891). And Compton v. Kinnears & 

Co., Kckewich J., at Chambers, 4th December, 1891. 

[Intituled in tlie Action and in the Cos Ct as in Winding-up.] Form 368. 

Upon the apjilicon of the pit in the above action by summons, dated, Another. 
&c., which, upon hearing counsel for the applicant and the solors for Receiver 
the dft B. and for the ofi recr and liqr of tlie above-named coy in p^;,. 
chambers, was adjourned to be heard in Ct, and coming on accordingly, ocedinga, 
&c.; and upon hearing counsel for the applicant, for the dft B., and 
for the ofi recr and liqr of the sd coy, and upon reading, &c.. It i.s 
ordered that upon the ofi recr and liqr of the aliove-named coy being 
properly indemnified (such indemnity to be settled in the Chambers 
of the Regi.strar in Cos Winding-up in case the parties difier) against 
all costs, charges, and expenses which the ofi recr and liqr may be 
put to or may become liable to pay in respict of the proceedings in 
the winding-up, and in respect of such actions or other proceedings a.s 
arc hnftr referred to, the ofi recr and liqr of the sd coy do take such 
proceedings as may be necessary to call up any uncalled capital on 
the shares held by the contributories resply of the sd coy; And it is 
ordered that W., the receiver in the above action, be at liberty, in the 
name of the sd coy, to bring such actions or take such other proceedings 
as may be necessary (except in respect of the shares in the sd coy held 
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Form 368. 


Form 369. 

Order for 
liquidator to 
pay calls to 
debenture 
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receiver. 


Form 370. 

Declaration 
that second 
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by the pit and the dft B.) for getting in such call and any other moneys 
due and remaining unpd in respect of share.s held by the contributories 
resply of the sd coy; And it is ordered that the amounts due and to 
become due from tbe pit and dft B, in respect of the shares held liy 
them resply in the sd coy be set oft against the amounts due to them 
resply in respect of the debentures held by them in the sd coy; And 
it is ordered that the applicant, the pit F., do pay to the ofi reer and 
liqr hi.s costs of this applicon, .such costs to be taxed, but in .such 
taxation the off recr and liqr is to be allowed no costs of his .sd afft, 
filed, &c.; And it is ordered that the costs of the pit and of the dft B. 
(including in the costa of the pit the amount hiibefore directed to he 
pd by him or to the oft reef and liqr iu respect of his costs of this 
applicon) be their costs in this action. Fowler x. Broad’s Patent, dc. 
Co. (1891), F. 1883; Vaughan Williams, J., 26tli January, 1893, 
reported (1893); Fouier v. Brood's Patent, (1893) 1 Ch. 724. 

As a general rule, another person is not to be allowed to sue in the liquidatorts 
name. Harrison v. Si. Etienne ('o., W. N, (1893) 108. 

Upon the applicon of D. GorjK)ration, Limtd, the trees for finst 
mortgage debentures of tbe above coy, &c., order that B., the off recr and 
liqr of altovo-named corporation, do pay over to H. as such recr as 
afsd, all moneys in his bauds or come to his hands from calls or 
otherwise, and forming pt of the asset.s of the above coy, .subject to 
the payment thereout to tlie .sd B. as such oil recr and liqr of all his 
fees, costs, charges, and expenses incurred by him in the realization 
of the assets above referred to. Such costs to be taxed, &c. In 
winding-uj) of General Phosphate- Corpn., Ltd., Vaughan Williams, J., 
13th May, 189G. 

The ajjplicon by summons dated the 4tli May, 1911, of S. of 

and H. of , the joint liqrs in the voluntary winding-up of the 

above-named coy, which upon hearing the solors, &c., in chamlters 
was adjourned to be heard in Ct, coming on this day to be heard 
accordingly, and upon hearing, &c., and upon reading the Order dated 
the 16th November, 1910, whereby the sd D. and the sd B. were 
appointed to represent all the holders of the First Mortgage Debentures 
of the above-named coy, the afft, &c., this Ct doth declare that the 
holders of the second debentures of the above-named coy are alone 
entld to a charge on the proceeds of the call of 21. per share on 
4,300 shares of the above-named coy made by the applicants as such 
liqrs as afsd. Aad it is ordered that the costs of the applicants and of 
the sd respts bc taxed as between solor and client and pd out of the 
proceeds of the call almve referred to. Andrew Handyside, Neville, J.> 
.30th May, 1911. 



706 


COLLECTION OF DEBTS AND UNCALLED CAPITAL. 

Misfeasance and Breach of Trust. 

Where the debentures or debenture stock which are being enforced bv action Claims in 
charge aii the property, presemt and future, of the defendant company,* part of rcsia^Jt of 
that property may consist of a claim for misfeasance or bri'aeh of trust against "‘Weaaance 
the directors or promoters of the company. Park dale Wagon Co 17 Ch I) 

234. In such ease rare should be taken that thi.s as.set is mentioned in ihe master’s Lcemenr* 

certifieate to answer the inquiry of what the property eonsi.sts. and the queMimi 

how best to enforce the claim will have to he eoiisidered. Where the eompani' 

is not being wound up, an action in the name of the company will he the proper 

course, hut where there is a winding-up proceedings by summons under sect. 270 

of the Companie.s Aet, 1929, are generally the most convenient and desirable 

mode of enforeing the claim, fiee Part 11. of this work. Chap. XT, IT. 

Upon iipplicon, &c., order that B., the off reer and liqr of dft coy, Form 371. 

he at liberty to institute and pro.secute such jiroceedings under sect. 271) " 

of the Cos Act, 1920, tipiinst R. and D., the above-named pits and proceed under 

two of the directors of the sd coy, and against W. & Co., the auditors 

of the sd coy, and each or any of them as he may lie advised, and order and he in- ’ 

that the sd B, be indetnnified again.st any co.sls to be incurred by him demnified. 

in connection with .such proceedings out of the funds in Ct to the 

credit of this action and any as.sets of the above-named cov included 

in the debenture iiolder.s' charge, and order that the eosts of appliciinl 

.and of pits and dfts of tiiis apidieon lie costs in this .action. 


Upon applicon hy summons, dated, &c., of F., a debenture holdi’r Form 372. 
of dft coy, having leave to attend the proceedings in this action hy 

order dated , and upon hearing coumsel, &c., order that B., the compromise 

off reev and liqr of the dft coy, he at liberty to compromise the 
proceedings commenced by him under sect. 276 of the Cos Act, 1929, 
against R. and D., the above-named pits and two of the directors of 
the sd coy, and against AV. k Co., the auditors of the sd coy, on the 

terms of the meradum dated, &c., and being the exhibit to the 

sd afft of M., and order that the costs of all jiariies of this applicon 
be their costs in this action. 

For order for sale by tender of the interest of the debenture holders and Sale ol right 
debenture stock holders in any moneys that may be recovered from the directors to proceed for 
and others in respect of any claim by the official receiver and liquidator of the misfeasanw. 
company under sect. 10 of the Companies (Winding-up) Act, 1S90 (now sect. 276 
of the Companies Act, 1929), with several extraordinary provisions with a view 
to compelling the purchaser to proceed under penalty of forfeiture of hi.s rights 
to the liquidator, see order of Vaughan Williams, J., in ^ood v. Woorlhotise anrl 
Sawatm, 17th January, 1899! W. N. (1896) 4 (4); sec also Park date Wagon Co., 

17 Ch. D. 234. 

In the above case the debenture holders were unwhlling to have the proceedings 
taken, and in the end the judge made an order for sale of the asset as above 
mentioned. 


P.— D. 


45 



706 


DEBBNTDRM AND DEBENTURE STOCK. [Chap. LXIX. 


Form 373. 

Order on 
epjplication to 
e^orce pro- 
ceedings for 
misfeamnoe. 


Upon applicon, &c., of liqr [for injmction to restrain pU from 
committing breach of und&rtaldng to proceed against directors for 
misfeasance], and the debenture holders afsd by their counsel under- 
taking to proceed with due diligence with the pending summons 
against directors of the coy under sect. 276 of the Cos Act, 1929, and 
undertaking not to compromise with any director without the leave oi 
the Ct, and to present a report to the Ct every two months, and also 
undertaking that if the Ct at any time should consider that the sd 
debenture holders are not proceeding with due diligence with the sd 
proceedings, the Ct should be at liberty to take the conduct of the 
sd proceedings out of such hands as they might then be in, and to 
place them in the hands of .such person as the Ct might nominate 
for the purpose. No order on the applicon, and costs of liqr reserved. 
Graham (on behalf, &c.) v. Bywater, Tanqueray, Ltd., Vaughan 
Williams, J., 6th February, 1896 (varied). 



CHAPTER LXX. 


SALE. 


Jurisdiction of Court. 

In an action to enforce debentures or debenture stock the Court (save Jurisdiction, 
a.s regard.^ statutory undertakings, see p. 52) has, under sect. 91 of 
the Law of Property Act, 1925, power (irrespective of its inherent 
jurisdiction) to make an order for the sale of the mortgaged premises 
or any part thereof. This section provides as follows: — 

(1) Any person entitled to redeem mortgaged premises may have a judgment Sale by Court, 
or order for sale instead of for redemption in an action brought by him either for 
redemption alone, or for sale alone, or for sale or redemption, in the alternative, 

(2) In any action, whether for foreclosure, or for redemption, or for sale, or 
for the raising and payment in any manner of mortgage money, tho Court, on 
the request of the mortgagee, or of any person interested either in the mortgage 
money or in the right of redemption, and notwithstanding that (a) any person 
dissents; or (b) the mortgagee, or any person so interested docs not appear in 
the action, and without allowing any time for redemption or for payment of any 
mortgage money, may direct a sale of the mortgaged property, on suoh terms 
as it thinks fit, including tho deposit in Court of a reasonable sum fixed by the 
Court, to meet the expenses of sale and to secure performance of the terms. 

(3) But, in an action brought by a person interested in the right of redemption 
and seeking a sale, the Court may, on the application of any defendant, direct 
the plaintiff to give such security for costs as the Court thinks fit, and may give 
the conduct of the sale to any defendant, and may give such directions as it thinks 
fit respecting the costs of the defendants or any of them. 

(4) In any case within this section the Court may, if it thinks tit, rlireot a sale 
without previously determining the priorities of incumbrancers. 

(5) This section applies to actions brought cither before or after the commcuco- 
mont of this Act. 

(6) In this section “ mortgaged property ” includes the estate or interest which 
a mortgagee would have had power to convey if the statutory power of .sale were 
applicable. 

(7) (Vesting orders.) 

The followiag rules are also in some cases at'ailablo: — 

R. S. C. Ord. Ii. r. 2. — It shall be lawful for the Court or a judge, on the application Order for sale 
of any party, to make any order for the sale, by any person or persons named in of perishable 
such order, and in such manner, and on such terms as the Court or judge may Koods, &c. 

45 (2) 
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think desirable, of any goods, wares, or merchandise which may be of a perishable 
nature or likely to injure from keeping, or which for any other just or sufficient 
reason it may be desirable to have sold at once. 

Shares and bonds of a company arc “ goods ” within this rule. Evans 
V. Davies, (1893) 2 Ch. 216; Coddnigton v. Jacksonville Rg. Co., .39 

L. T. 12. 

B. 10. — Whenever in an aetion for the administration of the estate of a deceased 
person, or execution of the trusts of a written instrument, a sale is ordered of 
any property vested in any executor, adniinistrator. or trustee, the conduct of 
such sale shall he given to such executor, administrator, or trustee, unless the 
Court or a judge shall otherwise direct. 

R. S. C. Ord. LI. r. 1. — If in any cause or matter relating to any real e.stalc, 
it shall appear necessary or expedient that the real estate or any part thereof 
should be sold, the Court or a judge may order the same to be sold, and any party 
hound by the order and in possession of the estate, or in receipt of the rents and 
profits thereof, shall be compelled to deliver up such possession or receipt to the 
purchaser, or such other person as may be thereby directed. 

Moreover, where there is a trust deed for securing debentures or 
debenture stock containing a trust I'or sale or a power for sale, expressed 
or implied, the Court can, in an action for the execution of the trusts of 
such deed, order a .sale in execution of surh trusts or powers. See Ann. 
Pr., notes to rule. 

R. S. C. Ord. LI. r. la. — In all oases where a sale, mortgage, partition or exchange 
is ordered, the Court or a judge shall have power, in addition to the powers already 
existing, with a view to avoiding expense or delay, or for other good reason, to 
authorize the same to be carried out, either as at present — 

(a) by laying proposals before the judge in chambers for his sanction; or 

(b) by proceedings altogether out of Court, any moneys produced thereby 

being paid into Court or to trustees, or otherwise dealt with as the judge 
in chambers may order. 

Provided always, that the judge shall not authorize the said proceedings 
altogether out of the Court, unless and until he is satisfied, by such evidence as he 
shall deem sufficient, that all persons interested in the estate to be sold, mortgaged, 
partitioned or exchanged are before the Court or are bound by the order for sale, 
mortgage, partition or exchange, and every order authorizing the said proceedings 
altogether out of Court shall be prefaced by a declaration that the judge is so 
satisfied as aforesaid, and a statement of the evidence upon which such declaration 
is made. 

These stipulations in the order do not make the sale one under the 
direction of the Court. See Cumberland, &c. Co. v. Maryport, dtc. Co., 
(1892) 1 Ch. 92. The necessity for inserting this declaration sometimes 
causes considerable embarrassment — for instance, where a conditional 
contract for sale out of Court has been entered into, and one of the 
parties entitled to redeem dies. If a sale out of Court is directed, the 
reserved biddings and auctioneer’s remuneration must be fixed by the 
Court, and the purchase-money brought into Court. Pitt v. White, 
57 L. T. 650; Re Stedman, 58 L. T. 709. 
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H. lb.— In debenture holders’ aetions, where the debenture holders are entitled 
to a fharge by virtue of the debentures, or of a trust deed, or otherwise, and the 
plaintiff is suing on behalf of himself and other debenture holders, and where 
fhe judge in person is of opinion that there must eventually be a sale, he may 
in Ids <liacretion direet a sale before judgment, and also after judgment, before 
all the juTsons interested are ascertained, whether served or not. 

See Crigghstom Coal Co., (1906) 1 Ch. 523. 

R. 2. Before any estate' or interest shall be put up for sale under a judgment or 
girder, an abstract of the title shall, unless otherwise ordcrial, be laid before some 
-•oiiveyanoing counsel approved by the Court or judge for his opuiioii thereon, 
10 ('liable proper directions to be given respecting the conditions of sale and other 
Tiiiitter.s eonueeted with the sale. The conditions of sale shall specify a time for 
the delivery of the abstract of title to the purchaser or to a solicitor. 

R. 3.— Where a judgment or order is given or made, whether in Court oi- in 
■ ■Immliers, directing any property to be sold, unless otherwise ordered, the same 
^liall lie .sold, with the ajiprobation of the judge to whom the cause or matter is 
s'-^igiK'd, to the best purchaser that can be got for the same, to lie allowed by the 
(iidge. and all proper parties shall join in the .sale and conveyance as the judge 
sliall djri'Ot. 

R. 3a. —No order for the [layment of pui'eh8.sc-moucy into Court shall be 
n"'ei.''Hiy, hut a direction for that pui'po.se signed by the Master shall be sufficient 
HUtheiity for the Payraaslcr-Ceucral to receive tlic money. 

R. 4.— Affidavits for the purpose of enabling the judge to tix reserved Imldmgs 
shall state the value of the property by refc'renee to an exhibit containing such 
value, so that the value may not be disclosed by the affidavit when tiled. 

R. 5. — .4h soon as particulars and eonditious of sale settled at chambers have 
been [irinied, two prints thereof, eertitied by the solicitor to Is' correct prints of 
th(' particulars and comlitions settled at the judge’s ebambi-rs, shall be left at 
ch ambers. 

R. 6. — An office ropy of the affidavit of the person appointed to sell of the result 
of the sale, with the bidding paper and particulars t.horein ri'ferri'd to, shall be 
left at chambers at least one clear day before the day apjiointed for settling the 
cerlifii'ate of the result of the sale. 

R. 6a. — In the ease of sales under the direction of the Court the particulars of 
sale shall be signed bv and the result of the sale shall be certilied under the hands 
of the auctioneer and the solicitor of the party having the conduct of the sale. 
It shall not be necessary to file any affidavit verifying the particulars or the result 
of the sale. Form 2 in the Appendix hereto shall be substituted for Form 16 in 
Appendix which is hereby annulled. 

A.S to references to tlie cunveyancing coumsel of the Court , sec rr. 7 
to 13. 

When a, sale is ordered under sect. 91 of the Law of Property Act, 
1925, the .sale may be ordered — 

(a) On an interlocutory aiiplication before judgment. Woolleg v. 

Colman, 21 Cb. 1). 169. 

(b) At the hearing of the action, whether as a short cause or otherwise. 

(e) After judgment in the action. 
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Conduct of 
the sale. 


The application may be made at any time before foreclosure absolute 
{Union Bank of London v. Ingram, 20 Ch. D. 463), or, sembk, on 
application for final foreclosure. Weston v. Davidson, W. N. (1882) 28; 
Ann. Pr., notes to Ord. LI. r. 1. 

A sale before the hearing is not uncommon. See Form 375. It is 
generally on summons, but sometimes on motion. An order for .sale 
at the hearing is not uncommon. See Davies v. Wright, 32 Ch. D. 220. 
But where an order for sale has not been made before the hearing the 
ordinary practice now is at the hearing to give liberty to apply in 
chambers for a sale. See Form 277. 

Before r. lb of Ord. LI. came into operation, a difficulty sometinic.s 
arose as to ordering a sale where besides the Jel)enture holdejs, on 
whose behalf the plaintiff svied, there were a number of other liolders of 
debentures of a dilh'rent serie.« {e.g.. Second Debentures) intere.sted in 
the equity of redemption (.see Griffith v. Pound, 45 Ch. D. 553, and 
Francis v. Harrison, 43 Ch. D. 183); but under rule 1 (b) these 
difficulties are to a great extent removed. When the property 
comprised in the debentures is in jeopardy, an immediate sale will be 
ordered under Orel. LI. r. lb on motion for judgment on admissions in 
the pleadings {Wallace v. Universal, etc. Co., (1894) 2 Ch. 547; Day 
and Night Advertising Co., 48 W'. R. 362), but unless nil the debenture 
holders subsequent to the jilaintiff are partii's, the order will be for sale 
with the ap])robation of the judge, .so that absent debenture holders 
may be brought in in chambers on the ajijilication to approve the 
conditional contraet for sale. Crigglcstonr Coal Co., (1906) 1 Ch. 523. 
See supra, ji. 636, as to service of a judgment, or order, and as to 
dispensing with service. The rule does not apply where the plaintiff 
improperly sues on behalf {e.y., where there is only one other debenture 
holder). Parkinson v. W ainwright, 64 1j. J. Ch. 493. See also Day 
and, Night Advertising Co., 48 W. E. 362. 

The company though in liquidation has no equity to have the conduct 
of the sale. Thus, in Langdendale Co. (1878), 8 Ch. D. 153, Jessel, M. K., 
said: “ Then the third objection is that the mortgagors are them.selves 
desirous of selling the property, and that if the mortgagee sells the 
property in the action the probability is that nothing will be left for the 
general creditors; whereas if the mortgagors sell it the result may be 
better for all parties. The answer to that is, the mortgagors had 
better redeem. If the mortgagee wants to sell he has the right to sell, 
and to prevent him from selling would be an interference with his 
rights, and I see no equity in the mortgagors which should deprive him 
of those rights.” 

Where there are trustees of a debenture trust deed the trustees are 
entitled to the conduct of the sale (Ord. L. r. 10, supra, p. 708), unless 
there is a special reason for giving the conduct to someone else; but 
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tlie Court has a discretion with which the Court of Appeal will not 
interfere. Re Love, 29 Ch. D. 348. The action does not nullify the 
trustees’ power to sell, but they can only sell with the sanction of the 
Court and the Court can direct a sale in exercise of their power. Re 
Tunis Ry. Co., 31 L. T. 264 (C. A.). 

Between foreclosure nisi and absolute a mortgagee cannot sell 
without the Court’s leave, but a bond fide purchaser without notice 
may get a good title. Stmens v. Theatres, Ltd., (1903) 1 Ch. 857. 

In Woolley v. Colman, 21 Ch. D. 169, and Brewer v. Square, (1892) 
2 Ch. Ill, both of which were redemption actions, the conduct of the 
sale was given to the mortgagor as being the person most interested 
in obtaining as large a price as j)ossible, for the jnoperty. As a rule, 
in actions to enforce debentures without a trust deed the chance of 
a surplus is small, and the ordinary rule of giving the conduct of tlie 
sale to the jdaintifl' is followed. 

A receiver cannot, without special leave, jiurchase the ])ropcrty 
of which he is receiver. A'liyent v. Nuyeni, (1908) 1 Ch. 540. 

As a general rule, a parly to the action is not allowed to l)id and 
j.urilLase without obtaining previous leave {Eluwlhij v. Billmj, Id 
Sim. 98); and, in general, leave to bid is not given to the jarrty having 
the condurt- of ihe action. Domrilk berrmjton , 2 Y. A V. 723. 
See further, Seton, 7th ed. 331. 

Where a sale is directed with the eoiisent of prior incumbrancers, 
informal notice with a view ot obtaining siicli consent may be given. 
Chancery .Fudges' Direction, May, 1909. 

The general rule in the Chancery Division is to require that the 
reserve biddings and tlie auctioneer's remuneration .sJiuuld be fixed 
by the Master and the purchase-money paid directly into Court. 
Fin V. While, 57 L. T. 650; Re Stedman, .58 L. T. 709. 

This rule i.s not alwav's adhered to in the Comj'anies Winding-up 
Division of the Court. A question has been raised whether in such 
a case the sale can be said to be altogether out of Court,, but in practice 
the judge requires to be. sati.sfied us above, and the order is prefaced 
with the required declaration. Cumberland Union Banhmj Co. \. 
Maryporl, dc. Co., (1892) 1 Ch. 92. 

By sect. 204 of the Law of Property Act, 1925:-- 

An order of the Court under any elatutory or other jurisdiction Hliall not us 
against a purcha.ser be invalidated on the ground of want oi jari.sdiction, or ot 
want of any concurrence, consent, notice, or service, whether tlie jmrehaser lia.s 
notice of an\' such want or not. 

But this enactment does not give a good title 1o a purchaser under 
an order made by the Court under the supposition that it was dealing 
with an interest belonging to a judgment debtor, hut which in fact 


I’urohase by 
receiver. 

i.ibertv to 
bid. 


Reserve 

biddings. 
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Setting aside 
contract 
for sale. 


Form 374. 


Order for sale. 


belonged to a person who was not a party to or bound by the 
proceedings. Jones v. Barnett^ (1900) 1 Ch. 370; and Ann. Pr., notes 
to Ord. LI. r. 3. The enactment relates, however, to cases where 
there has been irregularity in the form of the order (Be Hall Dare’s 
CoiUract, 21 Ch. D. 41), or irregularity in the machinerj'. Mostyn v. 
Mostijn, (1893) 3 Ch. 376. 

A contract for sale approved by the Court will not be .set a.side in 
favour of a better offer; but only in the case of fraud of improper 
conduct. Munster and Leinster Bank v. Munster Motor Co,, (1922) 

I I. R. 15. 

It is ordered that the premise.s compiised in the head ]ea,se granted 

to H. S., and situate at , together with the stock in trade, trade 

fixtures and fittiug.s and efl'eets of the dft coy and the goodwill of the 
dft coy’.s busine.ss comprised in or subject to the first mortgage 
tlebentures issued by the dft coy, together with the right to u.se the 
name of the dft coy be sold with the approbation of the judge. 

.4nd it is ordered that the conditional contract dated the day 

of , 1932, and made between H. S. of the first pt, T. D. (the 

receiver and manager) of the second pt, R. C. (the liqr) of the third 
pt and L. K. (the purchaser) of the fourth pt (a) for the .sale to the 

sd L. K. at the sum of 1. of the head lease of the promises , 

in the county of London, granted to the sd H. S., and the trade fixtures 
and fittings in and about the sd premise.s belonging to the sd H. 8. ; 

(b) for the sale to the sd L. K. at the sum of 1. of the underlea.se 

aranted by the sd H. 8. to the dft coy, the goodwill of the business 
ot the dft coy together with the right to use the name of W. 8. & 8on, 
and the tenants and trade fixtures and fitting.s referred to in the list 
.signed on behalf of all the parties to the .sd contract, and the stock mentd 
in the sd list which will be un.sold at the date of completion of the 
.sale and the bunches and samples relating to such stock, pt of the 
ppty comprised in or charged by the first mortgage debentures issued 
by the dft coy referred to in the judgment dated the 21st March, 

1932, and the registrar’s sd certificate filed , be and the same 

is hby sanctioned, and that the sd T. D., the receiver and manager 
appointed in this action, be at liberty to pay out of the proceeds of 
such sales the amount due in respect of principal and interest under 

the first mortgage on the sd premises , dated the 10th March, 

1921, and made between the sd H. 8. of the one pt, and the 

Insurance Society of the other pt, together with the mortgagees’ 
costs and the costs of the sd H. 8. relating to such sale. 

And it is ordered that the conditional contract dated the 

day of , 1932, made between the sd H. 8. of the one pt, and G. W. 
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of the other pt, for the sale to the sd G. W. for the sum of 1. of 

freehold premises, , in the county of together with land 

adjoining thereto (which sd land and premises form pt of the security 

held by the dft coy under the mortgage dated , 1922), be and the 

same is hby sanctioned and that the sd T. D., the receiver and manager 
appointed in this action, be at liberty to pay out of the proceeds of 
such sale the proper costs of the sd H. S. relating to such sale. 

And it is ordered that the balance of the proceeds of such sales 
be pd into Ct to the credit of this action “ Re Wain Shiell & Son, 
Limlil, Hargreaves v. The Cog and Another, 1931, W. No. 1169, proceeds 
of sale.” Warrington, lleg., 26th Augu.st, 1932. 


The applioon by suinnions dated the 20th January, 1911, adjourned 
and coming on for hearing, and upon h(‘aring counsel for the 
applicants and for the dfts, and upon reading the order to wind up 
the dft coy dated the 11th November, 1909, intituled in the liquidation 
pi'oceedings. No. 00213 of 1909, the judgment dated the 12th February, 

1909, and the order appointing the receivi'r dated the tith March, 1909, 
the certificate of the Registrar (Cos Winding-u])) dated th(' 3rd June, 

1910, the order of the Ct of A])peal dated the 1th November, 1910, 
the iifft of S. filed the 24th January, 1911, &c., this Ct doth order 
that the undertaking and p])ty of the dft coy l>e .sold with the 
ajii)robation of the judge, .And it is ordered that the money to arise 
by such sale be pd into Ct to the credit of this iietion, The Crgstal 
Palnre, die., and the costs of the apjdicants, the Prudential, &.C. 
and of the dfts of (his applieon, are to l)e their costs in 
the ,sd action, and the sd dfts S. & B. hy their couirsel desiring to 
a])peal from this order, it i,s ordered that they be at liberty to appeal 
therefrom if so advised. Fox v. Crgslal Rahce Co., Ltd., Swinfen 
Eady, J., 8th March, 1911. See the above case reported, W. N. (1911) 
71 (C. A.); W. N. 1911) 101.) 


Upon the applieon by .summons dated the 26tli May, 1911, of the 
pit, and upon hearing the solors for the pit and for the dfts, and 
upon reading the order appointing receiver dated the 1st July, 1910, 
the judgment dated the 9th July, 1910, the certificate dated and filed 
the 19th May, 1911, and the afEt of W. filed the 29th May, 1911, and 
the .several exhibits therein referred to, the exhibit G. U. W. 2, 
being the conditional contract hnftr mental. It is ordered that the 
undertaking and ppty comprised in and charged by first mortgage 
debentures issued by the dft coy, be sold with the approbation of the 
Ct free from incumbrances of such of the incumbrancers as shall 


Form 374. 


Form 375. 

Sale of 

statutory 

undertaking. 


Form 376. 

Order for sale 
of under- 
taking, con- 
ditional 
contract 
conHrmed. 
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Form 376. consent to such sale, and subject to the incumbrances of such of them 
as shall not consent thto, and it is ordered that the proceeds of the 
sale be pd into Ct to the credit of this action [short titk], proceeds 
of sale subject to further order. And W. A. S., the purchaser hnftr 
named, by his solor declaring himself content with the title of the 
ppty comprised in the conditional contract thereinafter mentd, it is 
ordered that the conditional contract dated the 25th May, 1911, and 
made between W., the receiver and manager appointed in this action 

of the one pt, and W. A. S. of of the other pt, for the sale to 

the ad W. A. S. at the price of 13,0001., of the gas undertaking 

and works and ppty of the dft coy, situate at , be sanctioned 

and carried into effect, and any of tlie jmrties are to be at liberty 
to apply ns they may be advised. E. B. Leigh, s'pinster {on behalf 
of herself and all other the holders of the First Mortgage Debentures of the 
defendant company) v. Bucks and Ojon District Gas and Coke Co. and 
Others, Neville, J., at Chambers, 30th May, 1911. 


Form 377. 

Liberty to 
receiver to 
sell and 
assign. 


Upon the applicon by summons dated tlie 21st July, 1911, of the 
pit, and upon hearing the solors for tlie applicant and for the dfts, 
and upon reading the order dated the 5th May, 1911, ap|)omting 
receiver, the judgment dated the 18th July, 1911, and the aftts of, &c., 
and the exhibits, &c.. It i.s ordered that H. B., the receiver in this 
action, be at liberty to sell the undertaking and ppty of the dft coy, 
including the plant and machinery, being ])t of the ppty comprised 
in and charged by the debentures issued by the dft coy to F. J. I. 
for the sum of 600h, and that the sd H. B. be at liberty to join w'ith 
the dft coy in executing a projH'r as.signment to the sd F. J. I- of 
the sd undertaking and ppty at the price afsd. And it is ordered 
that the proceeds of .sale, when received by the sd H. B., be lodged 
in Ct to the credit of this action free, (kc. Irwin {on behalf of, d'C.) 
V. The New Boutheru Rubber Co., Ltd., Neville, J., at Chambers, 
15tli August, 1911. 


Form 378. 


Order for sale 
under 
Ord. LI. 


Upon the apjilieon by summons dated the 1st June, 1911, of the pit, 
and upon hearing counsel for the applicant and for the dfts, and upon 
reading the order dated the 26th May, 1911, appointing receiver, and 
the afit of L. M., filed the 2nd June, 1911, and the judge being of 
opinion that there must eventually be a sale. It is ordered that the 
ppty and assets of the dfts the Express, &c., Limtd, comprised in or 
subject to the security created by the debentures issued by the sd coy 
be sold with the approbation of the judge. And it is ordered that 
the moneys to arise by such sale be pd into Ct to the credit of the 
action. Re The Express Motor Cab Coy, Limtd, Swanston v. The 
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Express Motor Cab Coy, Limtd G. 435 of 1911), subject to further 
order. Swanston [on behalf) v. The Express Motor Cab Co., Ltd., 
and others, Neville, J., at Oliambera, 2nd June, 1911. 

Upon the applicon, &c. And upon hearing, &c. And the Ct being 
of opinion that there must eventually be a sale and notwithstanding 
that the persons interested in the ppty hiiftr authorized to be sold 
are. not ascertained. 

It is ordered that the ppty and assets of the dft coy comprised in 
and charged by the Mortgage Debenture dated the 2Gth October. 
1927, issued by the dft coy to the pit, be sold with the ap^irobation 
of the judge free from the incumbrances of such of the incumbrancers 
as shall consent to the sale and subject to the ineumbr.mces of sueli 
of them as shall not consent. 

And it is ordered that the moneys to arise by such sale 1)0 pd into 
Ct to the credit of thi.s action, “ lie The N. C: Hyndicate, Limtd. Lloyds 
Bunk. Limtd v. The N. C. Siindieale,. lAmtd (N. 8.51 of 1932),” “ ])roceeds 
of sale ” suliject- to further order. Stiebel, Itcg., 26th July, 1932. 


Upon the applicon of the pits by .summons dated the Irith Apiil, 
1911, and upon hearing the solors for the ap)ilicant8 and for the dfts, 
and u{)on reading the judgment dated the 2f)th May, 190.8, the master’s 
certificate dated the 15th July, 1909, and order dated tin* 24tl) January, 
1910, and the afft of U., filed this day, and the exhibit U 1 therein 
referred to, being a jirint of the Padroii Gcuerale de Minus or General 
Eegister of Mining Properties in the Kejmblic of Peru, It is ordered 
that the two mining concessions mentd in the schedule hto being pjity 
comprised in and charged by the indenture dated the ]8tli July, 1907, m 
the debentures in the sd judgment mentd, be sold with the approbation 
of the judge, along witli the ppty by tlie sd order dated tlic 21tli 
January, 1910, directed to be sold. And it is ordered tliat the co.'-t- 
of thi.s applicon he co.sts in the action. Schedule. Mnthieson dc CV>. 
(on behalf of Huinac Copper Mines, Ltd., and others), Swinfen £ndy, 
J,, at Chambers, 12th April, 1911. 


Upon motion this day made, &c., and upon hearing, &c., and upon 
reading order dated the 23rd June, 1896, &c. Order that the under- 
taking of the dft coy and all the ppty whatsoever and wheresoever 
comprised in the above-mentd debentures be sold as a going concern, 
with the approbation of the judge in chambers, and that the moneys to 
arise by such sale be pd into Ct to the credit of this action. Costs of 


Form 378. 


Form 379. 
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not ftseer- 
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Form 381. 


Form 382. 


Order for sale 
of water- 
works. 

Liberty for 
debenture 
holders to bid. 


Form 383. 

Order for 
sale by tender 
in debenture 
action and 
liberty to bid. 


motion to be costs in action. Liberty to apply as to such sale. Re 
Olympia, Ltd., Peacock v. Olympia, Ltd. subject to further order. 
Vaughan Williams, J., 3rd July, 1896. 


Upon the applicon, &c., It is ordered that J. 8., the liqr of the dft 
coy, be at liberty to put up the land and buildings, fixed plant, 
machinery and works thereon at Barton-upon -Humber belonging to 
the sd coy, for sale by public auction, subject to the reserve price being 
fixed by the judge, or to sell the same by private contract subject to the 
approval of the judge; and it is ordered that the sd J. S. have the 
conduct of such sale with liberty to any of the debenture holders of 
the sd coy to bid at the sd sale or to purchase the sd ppty. Button- 
shaw {on behalf) v. Barlon-iipon-H umber District Water Co., North, 
J., 6th April, 1892. 


Upon applicon by summons dated the 5th June, 1899, of the pits, and 
upon hearing counsel I'or the aj)p]icani,s and the solors for the dfts, 
and upon reading the order dated the 21th day of March, 1899, two 
affts, &c.. It is ordered that the liqr of the dft coy be at liberty to 
sell the English and foreign letters patent and other ppty belonging 
to the dft coy save and except the book debts by tender with the 
approbation of the judge and the pits, and all other holders of first 
and second debentures of the dft coy are to he at liberty to tender 
for and become the purchaser or purchasers of the sd letters patent 
and all other ppty save as afsd of the dft coy, such sale to be subject 
to any incumbrances, if any, affecting the ppty of the dft coy and 
payment of any rents due to the landlord ; and it is ordered that the 
moneys to arise by such sale be pd by the liqr into L't to the credit 
of this action as directed in the schedule hto. 

Lodgment Schedule. 


Ledger credit as above. 


1 

Proceeds of sale of English and Eoreign Patents 
and other property save and exeopt book debts 
belonging to the defendant Company. The 
amount to be certified. 

H. 

The Liquidator of 

the Company. 




The London and Foreign Contrad Corpn., Lid. v. Anglo-Indian, 
<kc. Co., Ltd., North, J., 19th June, 1899. A. 791. 
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Upon the applicon of C. and other members of a purchasing Form 384. 

committee of debenture holders for the reorganization of the coy, £i(,ertyto 

order that the applicant.s and any other holders of debentures of the debenture 

dft coy, other than the pit, be at libertr to bid at the .sale of the sd ^“'derto bid 
111 111 .'.11 “'td "et off. 

canal and other ppty ordered to be sold by the ,sd order of the lOtli 

March, 1883, and to become the purchasers thof. and to set ofi against 

.so much of the puroba.se-money as may be iu excess of the sum of 

2,00UZ., the estimated costs of this action, such a proportion of the 

nominal amount of the sd debentures held by the persons so purchasing 

the ,sd canal and other ppty as the purcha.se-money in excess of 2,0(X)i. 

may bear to the nominal amount of the debentures of the dft eov 

outstanding, and rosts of all parties to be costs in action. Dotylns {on 

behalf, tfec.) v. Surrey and Hampshire Canal Co., Ltd., Oliitty, .1,, 

13th July, 1883. A. 1302. 

Where there is a diffieiiltv as to making a forcolosnre order as in Hr Cnntinrnl'd 
Oxygen Co,, (1S97) 1 (h. .tU, Hv reason of a few of tiie dehenturc holders objecting. 

(in onier ns above can generally lie obtained and will in substance give the desired 
relief. 


Upon the applicon of the pits, by .summons dated the 14th March, Form 385. 
1898, and upon hearing the solors for the applicant.s, for the dfts, order on 
and for the Canadian Fibre Ciiamois Coy, Limtd, wlio hate entered 
an appearance in this action, and upon reading the judgment dated property, 
the 17th December, 1897, the certificate of the Registrar (Cos 
Winding-up), dated the 28th March, 1898, aud the alTt of H., filed the 
22nd March, 1898; 

It is ordered that H., the receiver appointed in this action, do .sell 
by public auction or private treaty all the ppty, assets and effects 
(other than the book debts) of the dft coy, situate resply in England, 
in the United States of America, and in Canada, comprised in the 
mortgage debentures issued by the dft coy, subject to the reserve 
prices and the auctioneer’s charges and expenses of sale being fixed 
by the Ct : 

And it is ordered that H., the sd receiver, do within seven day.s 
after the receipt of the proceeds of any such sale, lodge the same, less 
tie amount (if any) allowed in respect of the auctioneer’s charges 
and expenses of sale, in Ct, as directed in the lodgment schedule hto, 
the amount to be verified by afft. The American Fibre Chaynois 
Co., Ltd. and The International Fibre Chamois Co., Ltd., Wright, J., 
at Chambers, Slst March, 1898. 

The- first column of schedule contained the words, “ Proceed of sale or sales of 
property of defendant company, less amount (if any) allowed and expenses of 
sale, the amount to be lodged to be verified by affidavit. American Fibre ( o. v. 

International Fibre Co., Wright. J., 31st March, 1898. 
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Fern 386. 

Order for side, 
liquidator to 
receive pur- 
chaie-money 
and pay into 
Court pro- 
oeeds of 
property 
comprised in 
debentures. 


Form 387. 

Order for sale 
out of Court 
with reserve 
price. 

Liberty to 
bid. 


Upon the applicon of D., the liqr of the above-named dft coy, by 
sninmonB dated the 16th March, 1901, and upon hearing counsel for 
the applicant, the pit J., and the dft H., and upon reading the order 
dated, &c., It is ordered that all the ppty and assets of the dft coy 
be sold with the approbation of the Ct, free from the incumbrances 
of such of the incumbrancers thereon as shall consent to such sale, 
and subject to the incumbrances of such of them as shall not consent. 
And ordered that the sd D., as receiver in this action, be at liberty 
to receive the money to arise by such sale, and that he do within 
ten days after the receipt thof pay so much of the sd money as 
represents proceeds of the ppty and assets of the dft coy comprised 
in the debentures issued by the dft coy and the trust deed of the 
11th March, 1899, in the sd order of the 26th March, 1901, mentd 
into Ct to the credit of this action. 

And the sd D. is at liberty to retain the balance of the sd proceeds 
of sale, and account for same as liqr of the sd coy. Jardine {on 
behalf, &c.) v. Alexander’s Timber Co., Lid., Wright, J., 27th March, 
1901. 


Upon the applicon of the pit by summons, &c., and the Ct being 
satisfied that all the persons interested in the ppty to be sold hnftr 
mentd are before the Ct or are bound by the sd proceedings. It is 
ordered that the freehold and leasehold premises and the plant, 
machinery, loose plant and implements of trade, stock-in-trade, book 
debts, and all other the ppty and assets of the dft coy comprised in 
or charged by the debentures for 17,5001., registered in the name 
of the pit, other than and except unpaid calls and the unpaid capital 
of the coy, be sold out of Ct, subject to a reserve price and the 
auctioneer’s remuneration being fixed by the Ct free from the 
incumbrances of such of the incumbrancers (if any) as shall assent 
to the sale, and subject to the incumbrances of such of them as shall 
not assent. And it is ordered that the moneys to arise by such sale 

be pd into Ct to the credit of this action, v. . And it 

is ordered that the pit and the dfts, and any of the parties having 
liberty to attend the proceedings are to be at liberty to bid at any 
sale of the sd ppty. And it is ordered that F., the receiver and 

manager appointed in this action, be at liberty to pay to Messrs. , 

nut of the funds in his hands, the sum of 701., their fees and expenses 
for their valuation intended for the purpose of the proposed sale. 
Vaughan v. Swindon and North Wilts Breweries, Ltd., Romer, J., 
23rd June, 1896. 
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Upon the applieon by summons dated , of the pits and upon Form 388. 

hearinf? counsel for the applicants, for the dfts, and for K. and M., TT, 

tbe liqrB, and upon reading the order dated, &c., two affts of B., firming con- 

filed, &c., and the exhibits referred to in the first afft. It is ordered 

... j j » and urdermg 

that the conditional contract dated, &c., and made between B., for dcpoaittobe 

and on behalf of the pits of the one pt, and C., of , for the 

.hhIc to the sd C. at the sum of 4,500!., of the hereditaments and 

picniises therein described or referred to being the premises directed 

to he sold by the sd order, dated, &c., be carried into effect. 

And it is ordered that B. do lodge the sum of 450!. received by him 

a.s a deposit in Ct as directed in the schedule hto. 

Lodgment Schedule. 

Ill tlie High Ct of Justice, 

Chancery Division. Date of order, , 1919. 

Re A. & B., Limtd. 


Lodger Credit as above. 


I’.ii'tieulars of Funds to be 

Li II Igeil to the Account of the 
Paymaster-General. 

1 

1 

Person to make the 1 

[ Amounts. 

Lodgment. j 

Money. 

Securities. 



£ «. d. 

£ a. d> 

Deposit. 

Invest in National War Hegis- 
tered Coupon Bonds, 11)29. 

The above funds arc not to be 
paid, transferred or otherwise 
dealt with except as above 
with notice to C. 

B. 

! 

' 

1 

■150 0 0 

1 


Re Karamelli and Barndl, lid. (K. 734 of 1915). Peterson, J., 
19th March, 1919. 


It is ordered that (subject to the modification of the agreemt Form 389. 
hnftr mentd by substituting for clause 2 thof a new clause in the ori,.,- (;on- 
form set forth in the order schedule hto) the agreement dated the 
20th July, 1932 , made between H. F. K. (the receiver and manager (modified) 
appointed by the sd judgment) and P. S., for the sale of the whole 
of the assets of the dft, Davey, Paxman & Coy, Limtd, for the sum ol cohrt. 

1., be and tbe same is hby confirmed, and that the sd receiver 

and manager be at liberty to carry the same into effect. And it is 
ordered that the cash and securities to be received in respect of such 
sale be lodged by the sd receiver in Ct to the credit of this action as 
directed in the lodgment schedule hto. 

Registrar. 
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Form 392. 

Order con- 
firming con- 
tract for sale 
providing for 
payment to 
receiver and 
for payment 
off of an in- 
cumbrance 
and of coats 
of abortive 
auction. 


Upon applicon by snmmonB, &c., and the sd S. by his solors 
declaring himself content with the title to the sd premises mentd 
in the conditional contract hnftr referred to, It is ordered that the 
conditional contract dated the 6th December, 1901, and made between 
L., the receiver and manager appointed herein, of the one ])t and 
S. of the other pt, for the sale to the sd S., at the price of 2,5551., of 
the freehold hereditaments and other ppty of the dft coy described 
in the sd agreemt, be carried into effect; and it is ordered that, 
notwithstanding the jndgment dated the ISth November, 1899, the 
sd receiver and manager be at liberty to receiv'e the balance of the 
purchase-money payable under the .sd conditional contract, and that 
he do account for the same, together with the deposit already received 
by him, on passing his next account as such receiver and manager; 
and it is ordered that the sd L. do pay to W. F., out oi' the 
purchase-money payable under the sd contract, a sum not exceeding 
1,7501. in full satisfaction and discharge of the equitable lien claimed 
by the sd W. F. on the title deeds relating to the freehold hereditaments 
mentd in the conditional contract, and that the sd receiver be allowed 
such payment on passing his accounts as receiver and manager in 
this action; and it is ordered that the dft coy, by the off recr and 
liqr thof, upon payment of the proper costs of the dft coy in 
connection therewith, do execute or concur in executing any proper 
assurances to the purchasers of the premises by the sd conditional 
contract agreed to be sold; and it is ordered that the sd receiver be 

at liberty to pay to W, and Son, of , auctioneers, out of the 

balance of the sd purchase-money, the sum of 671. 17s. Sd., being 
the amount of the costs, charges and expenses in connection with the 
attempted .sale by auction of the freehold premises comprised in the 
sd agreemt, and that the sd receiver be allowed such payment on 
passing his accounts as such receiver and manager as afsd, and the 
sd S. by solors consenting, it is directed that the time limited by the 
.sd conditional contract for completion of the sale and purchase 
thereby agreed to be made be, and the same is hby, extended to the 
13th February, 1902. 


Form 393, Upon the applicon by summons dated this day of the pits, and upon 
Payment of hearing the solors, &c., It is ordered that, notwithstanding the sd 
balance and order of the 29th August, 1901, B., the purchaser of the leasehold 
mortgage hereditaments known as C. in the sd order mentd, be at liberty and he 
is hby authorized and directed to pay the balance of the purchase- 
money of the sd ppty to D., the receiver appointed by the sd order 
dated the 2nd November, 1899, and that such receiver be at liberty 
to pay and be is hby authorized and directed to pay to S. and J. and J., 
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mortgagees of the sd ppty, out of the sd purchase-money, the several Form 393. 
sums resply due to them in respect of principal, interest and coats. 

Re Offord Smith, Ltd., Illustrated London News, Ltd. (o» behalf, dc.) v, 

The Company, Byrne, J., 16th January, 1902. 


To the Registrar of Oos Winding-up, Room 66, Bankruptcy 
Buildings, Carey Street, London, W.C. 

Re , Limtd: A. v. B., Limtd. 


Form 394, 


Tendci- to 

purchase 

property. 


We, the undersigned, of , in the county of , do hby tender 

for and agree to purchase at the sum of 1. the whole of the ppty 

comprised in the within parlars of sale, or the ppty comprised in 

Lot in the within parlars of sale, subject to the approval of the 

Ct, and upon the terms and subject to the conditions stipulated in the 
within parlars and conditions of .sale, and I [we] enclose herewith a 

cheque for the sum of 1., being 10 p.c. of the amount of such 

purchase-money. 


Dated the day of . 

Witness to the signature of the sd 


We, who.se names are hereunto sub.scribed, resply bid at the sale Form 395. 
()y auction in the above action, on the 27th day of March, 1901, the ~ ; 

sum set opposite to our respive names for, and became the jiurchasers of agreement 
of, the respivc lots specified in the parlars produced at .such sale, the l-’oreliase. 
number, s of which are set opposite to our respive names, .subject to 
the conditions also produced at such sale. 

[Add tabular form in four columns headed: — (1) No. of Lot; 

(2) Amount of highest bidding; (3) Signature of the purchaser of 
the Lot sold; (4,) Purchaser’s address and description.] 


Let all parties concerned attend on the hearing of an applicon on Form 396 
the pt of the pit that L., the receiver and manager appointed in this ^ 

action, be at liberty to employ E., of the firm of , of , to ubcity to 

survey and value the freehold hereditaments known as, &c., and valuer 

situate, &c., being a portion of the estate the subject-matter of this * 

action, and also the plant and machinery in or about the factory 

afsd, in view of the offer of 5,2501. made by S. for the purcha.se thof, 

and that the sd L. be at liberty to pay to the sd E. a fee of 261. 5s. 

for such survey and valuation and his report, and that the sd receiver 

and manager may be allowed such payments in hi.s accounts m this 

action. 


46 (2) 
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Form 397. 


Summons for 
appointment 
of valuers. 


Form 398. 


Affidavit as 
to fitness of 
anctionoer. 


Form 399. 


Summons for 
liberty for 
receiver to 
sell by tender 
or otherwise. 


Form 400. 


Bidding 

paper. 


Let, &c., on the hearing of an applicon on the pt of the pit for 

an order that Messrs. , of , valuers and chartered accountants, 

be appointed to make, on behalf of the vendors, the valuations referred 

to in conditions of sale No. , and attached to the tender 

of the Breweries, Limtd, dated the 17th March, 1896, and that 

the remuneration of the sd be at the rate of 2J p.c. on the amount 

of such valuation. 

Dated, &c. 


(Title, &c.) 

1. I have for fifteen years last past known and been well acquainted 

with H., of , auctioneer, valuer and surveyor, and during all that 

time the sd H. has carried on business as an auctioneer, valuer and 
surveyor, as a partner in the firm of of the same address. 

2. I have on several occasions employed the sd H. as an auctioneer, 
valuer and surveyor, and am also acquainted with several persons 
who are in the habit of employing him in that capacity, and he has 
invariably given satisfaction to me and, I believe, also to such other 
persons. 

3. The sd H. is a person of respect and integrity, and of considerable 
ability as an auctioneer and valuer, and in my judgment is a fit and 
proper person to be employed to sell the business and ppty at — 
proposed to be sold in this action. 


Let the pit and the off recr in Cos Winding-up attend at the office 
of the registrar, &c., on the hearing of an applicon of 8. and 8., 
debenture holders, parties having liberty to attend proceedings for an 
order that the receiver may be at liberty to sell the goodwill of the 

business of & Co., Limtd, and the stock, plant, and machinery, 

and also the warehouses, mills and other premises on which the sd 
business is carried on, by tender, such tenders to be sent to the receiver, 

H., at , E.C., or as the Ct may direct, or in the alternative that 

the sd business and premises may be sold by public auction on the 
usual terms, or that such other order may be made as the Ct may think 
fit. 


(Title, dc.) 

This is the bidding paper, marked B, referred to in the annexed 
certificate of result of sale, dated the 7th July, 1898. 

Signed , Auctioneer. 

Signed , Solor for the parties having the 

conduct of the sale. 
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I, , bid at the sale by auction in the above action or matter, on 

the day of , the sum of 1 . for, and became the purchaser 

of, the ppty specified in the parlars produced at such sale, subject to 
the conditions also produced at such sale. 

The Schedule above eeperred to. 

Dated the 7th July, 1893. 

To the best of my belief, the above certificate i.s correct. 

, Solors for the parties having the conduct 

of the above-mentd sale. 


1. I am a member of the firm of ■, of , auctioneers, valuers 

and .surveyors, and have been for fifteen years last j)a.st engaged in 
such busines.s, and 1 have had considerable expeiience in the mode 
of letting and selling mills, manufactories, plant, .stock and machinery, 
tiip valuation for sale of this class of ppty being a speciality of 
iiiv firm. 

2 . I know and am well acquainted with the freehold pj)ty situate 

at , and the mills, &c., &c., and plant, &c., described in the paper 

writing marked A, and now produced and shown to me. 

3. (in the day of I went over the sd ppty and l)usine.ss, 

and made a careful survey thof fur the purpose of forming an opinion, 
US to the best mode of selling, and, if necessary, dividing into lots 
tlio sd assets for the sd .sale thof. I am of opinion that the sd ppty 
.should be offered for sale by auction in one lot on the market as a 
going concern, there lieing included in the sale the whole of the fixed 
and loose, plant and machinery, together with the ])atent for the 

manufacture of meal and the goodwill of the bi.scuit works. In 

the event, however, of the bidding not reaching the required price 
hnftr mentd, the ppty should he withdrawn and immediately offered 
in two lots, the first' lot being the biscuit manufactory, with the 
machinery and goodwill, and the second lot being the flour mill, 
the patent and the goodwill of that pt of the business. 

4. The sd paper writing marked A sets forth a true and correct 
description of the sd assets, to the best of my knowledge and belief, 
and the mode in which, subject to my opinion as before mentd, it will 
be desirable to offer the same for sale. 

5. I have, in the paper writing marked B, now produced and shown 
to me, set forth in the first column the number of lots m which the sd 
assets have been divided for the purpose of the sd sale, and in the 
second column, opposite the numbers of the sd lots resply, the full 
value of the sd lots resply, and in the third column, opposite the 


Form 400. 


Form 401. 

Affidavit by 
anotioneer as 
to value and 
reserve prices 
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Form 401. 


Form 402. 


Summuui- (ii 
fix reserve 
and auc- 
tioneer's rt - 
muneratioii. 


Form 403. 

Order fixing 
reserve 
prices, &c. 
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numbers of the sd lots resply, the amounts which, in my judgment, 
should be fixed as the reserve biddings for the sd lots resply on the sd 
sale. In the event, however, of the ppty being sold in one lot as 
indicated in para 3 of this my afft, then the full and reserve biddings 
should be taken at the two sums resply referred to in the second and 
third columns. The document now produced and shown to me marked 
C is a report under my hand dealing more fully with the value of the 
ad ppties, and to which I crave lenve to refer. 

6. In my judgment and belief Ihe sd jtpty and business will be sold 
to most advantage, and will Ire likely to realise the best price, if the 
scheme indicated above, and set forth in the pajrer writing marked 
A, he adopted. 

Soc Ord. LI. r. 4, supf'o, p. 709. 


Let all parties concerned attend the registrar, &c. (see Form 172), 
on the hearing of an applicon on the pt of the pit, that the reserve 
price or prices of the freehold and leasehold premises and all other 
the ppty and assets of the dft coy directed by the order in this 
action, dated the SSrd June, 1896, to be sold out of Ct, subject to 
a reserve price and the auctioneer’s remuneration for such sale, 
may be resply fixed by the Ct, and that the costs of this applicon 
may be costs in the action. 


Upon the applicon of the pit, and upon hearing the .solor for the 
applicants, and upon reading an offic'C copy summons filed the 3rd 
April, 1890, as against the dft coy; an order dated the 12th Ajnil, 1889; 
an order dated the 14th May, 1889; an order dated the 15th February, 
1890; an afft of M. filed the 6th April, 1889, aud the exhibits therein 
referred to; and an afft of Joseph Smith filed the 10th April, 1890, and 
the exhibit therein referred to, It is ordered that the undertaking of 
the dft coy be sold out of Ct free from the incumbrances of such of the 
incumbrancers (if any) having priority over the debentures created or 
issued by tbe dft coy a.s shall eon.sent to the sale, and subject to the 
incumbrances of such (if any) of them as shall not consent. And it is 
ordered that the reserve prices and the remuneration of the auctioneer 
be fixed by the judge. And it ordered that the money to arise by 
such sale be pd into Ct to the credit of the Debenture Corporation, 
Limtd V. The Hartlepools Steam Tramways Coy, Limtd D. 627 of 1889), 
proceeds of sale of undertaking and assets of the dft coy, and that 
the costs of this applicon and consequent thereon are to be costs in 
the action. Debentures Corjm. (on behalj, &c.) v. Hartlepools Steam 
Tramways Co., Ltd., North, J., 12th May, 1890. 
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I, A. B., of , auctioneer, the person appointed to sell the estate 

comprised in the parlars hnftr referred to, hby certify as follows:— 

1. I did at the time and place, in the lots, and subject to the 
conditions specified in the sd parlara and conditions of sale hto annexed 
and marked A, jnit up for sale by auction the estates described in 
tlic sd parlars. 

2. The result of the sale is truly set forth in the bidding-paper hto 
annexed and marked B. 

3. I have received the sums set forth in the fourth column of the 
schedule hto as deposits from the respive purchasers, whose names 
are set forth in the second colunan of the sd schedule opposite the sd 
sums in resjiec.t of their j»urchase-money, leaving sums set forth in 
the fifth column of tfie sd schedule due in respect thof. 


Number 

Name, Address and 

Amount of 

1 

Amount of 

Amount 

of 

Itoscriptioii of 

Purchase- 

IX'posit 

romainmu 

Lot. 

I’urehaser. 

1 money. 

received. 

due. 

j ! 

I 

j 


1 

1 

1 


Dated the day of , 19 — . 

(Signed) A. B. 

Auctioneer. 

{Vale.) 

To the best of my belief the above certificate is correct. 

(Signed) C. D. 

The solor for , the party having conduct of the above- 

mentd .sale. 


I, , of , auefioneer, the fsirson appointed, &c., hby certify 

us follows: — 

1. I did, at the time and place, &c. 

2. The result of the sale, &c. 

3. No person hid any .sum whatever for Lot 1, opposite the number 
of which I have in the sd column of the sd bidding-paper written the 
words ‘‘ No bidding.” 

4. Lot 2, opposite to the number of which I have in the third 
column of the sd bidding-paper written the words ” Not sold,” was 
not sold, no person having bid a sum equal to or higher than the 
reserve bidding fixed by the sd judge. 


Form 404. 

Certifloate of 
auctioneer of 
result of sale. 
Dan. Ch. F. 
7th cd. 954. 


Form 405. 


Another. 
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Form 40&. 5. The sd sale was conducted by me in a fair, open and candid 

manner, and according to the best of my skill and judgment. 

Dated, &c. 

, Auctioneer. 

To the best of our belief the above certificate is accurate. 

(Signatures.) 

Solors for S. L. E., the party having the conduct of the 
above-mentd sale. 

(Title of Action.) 

Tliis bidding-paper marked B was produced and shown to ns, the 
undersigned S. W., the, auctioneer, and K. E., the solor of the party 
having the conduct of the sale, and the same is referred to in our 
certificate of the result of the sale. 

(Signatures.) 


Form 406. 


Registrar's 
certificate as 
to result of 
sale by 
tender. 


I hhy certify that the result of the sale which has been made in 
pursuance of the order in this action dated the 9th day of February, 
1898, is as follows: — 

The pit and Mossns. S., parties attending the proceedings, have 
attended by their respive solors. 

W. J. R., the purchaser hnftr named, has also attended by his solor. 

The real and leasehold ppty at Reading, in the county of Berks, 
together with the stock-in-trade, plant, machinery, patents and effects, 
and the goodwill of the business of the dft coy carried on thereat and 
i-l.sewhere, in the sd order dated the 9th February, 1898, referred to 
and thereby directed to be sold, have been offered for sale by tender 
either in one or two lots, with the approbation of the Ct and according 
to certain parlars and conditions of sale. The tenders were sent to 
the Registrar of Cos Winding-up on or before the lith November, 
1898. 

The only tender received for the sd ppty was that of W. J. B., of 

, manager of Meaby & Coy, Limtd, of 4,0001. for Lot 2, and he is 

allowed by the Ct to be the purchaser of the ppty comprised in the sd 
Lot 2 at the sd price of 4,0001. The sd tender is filed herewith. 

The sd W. J. R. has pd the sum of 4001. by way of deposit, and 
such sum of 4001. has been lodged in Ct to the credit of this action 
(Re &c., A. V. B., Ltd.), and there is due from the sd W, J. E. as the 
balance of his purchase-money the sum of 3,6001. 

The parlars of the ppty so sold as afsd, comprising the sd Lot 2, 
are set forth in the printed parlars and conditions of the sd sale filed 
herein. 
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The evidence produced consists of the printed parlars and conditions 
of sale, the tender of the sd W. J. E., dated the 12th November, 1898, 
and the office copy certificate of the Pajunaster-General of lodgment, 
dated the 2nd of December, 1898. 

Dated the 2nJ of December, 1398. H. J. Hood, Registrar (Cos 
Winding-up). 

I hby certify that the result of the sale which has been made in 

pursuance of the order in this action dated the , 19 — , is as 

follows; — 

The pit and the dfts have attended by their respive solors. 

No one has appeared for or on behalf of W. F., the purchaser hnftr 
named. 

The freehold ppty, with frontages to — — and , comprising 

two retail shops and dwelling-houses. Nos. ■ — -, Street, , 

area 670 square yards or thbts (which ppty is subject to a fee farm rent 
of 11. per annum payable to the Corporation of Coventry), being Lot 2 
referred to in the parlars and conditions of sale hnftr mentd, has been 
offered for sale in one lot by public auction with the approbation of 
the Ct and according to certain parlans and conditions of sale (a printed 
cojiy whereof signed by me is to be filed with this certificate). 

And W. F., of (house furni.sher), was the highest bidder for 

and he is allowed by the judge to be the pureha.ser of the sd ppty at 
the price or sum of 1. 

The sd W. F. has pd the .sum of 1. by way of deposit to W. S. B., 

the person appointed by the judge to receive the same, who is to 

lodge such sum of 1. in Ct to the credit of this action, Re Smfl, of 

Coventry, Limtd v. The Coy and Others (S. 679 of 1931), “ proceeds of 
sale,” on or before the day of , 19 — . 

And there is due from the .sd W. F. as the balance of his purchase- 
money the sum of 1. 

No bid was received for Lots 1, 3, 3a, 3b, 3c. 

The evidence produced consists of the certificate dated the , 

19 — , of the sd W. 8. E, and the parlars and conditions of sale and 
the bidding paper therein resply referred to. 

Dated this — — day of , 19 — . 

Sudfl, of Coventry, Ltd. (S. 1679 of 1931). Stiebel, Reg. 

Upon the applioon of D., liqr of the above-named coy, by summons 
dated, &c,, and upon hearing the solors, he., the afft of, &c., and 
the two separate tenders of the sd W. C. resply dated the 28th March, 
1901, and the parlars and conditions of sale referred to in such last- 
mentd afft and admitted by the parties, a print of which parlars 


Form 406. 


Form 407. 


Registrar’s 
certificate of 
result of sale 
by auction. 


Form 408. 


Orders 

accepting 

tenders. 
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Fticin .408, aad conditions are identified by the signature of the Registrar (Cos 
~ “ Winding-up) and filed by this order, It is ordered that the sd two 

tenders of the sd W. C. for the sale of Lot 1 at the price of 7,0001. and 
Lot 2 at the price of 2,5001., subject as to Lot 2 to the condition as in 
the tender for such lot mentd, be accepted. It is ordered that, 
notwithstanding the sd order of the 27th March, 1901, the sd C. do make 
lodgments in Ct as directed in the lodgment schedule hto, such 
lodgment to be without prejudice to and not to be taken as acceptance 
by the sd W. C. of the vendor’s title to the ppty comprised in the sd 
lots. And it is ordered that the abstract of title to such ppty be 
delivered to the sd W. C. by D., liqr to the dfl coy, on or before the 
6th May, 1901. 


The Lodgment ticHEDULE. 

List of creditors as above. 
Proceeds of sale of Lot 1 and Lot 2. 


Purchase price of 

Lot 1 under tender of 
28tli March, iilOL 

Name of the Purchaser. ^ 

1 

1 The Amount. 

1 


1 ' 


Purchase jaice of 

Lot 2 under tender of 
28tli March, 1001. 

Name of the Purchaser. 

The Amount. 

1 




The above fund.s not to be pd and transferred or otherwise dealt 
with without notice to the sd W. U. 


Form 409. The judge has directed that an abstract of title to the leasehold 

Reference to PPties by the order in this action dated the day of , 19 — , 

counsel to directed to be sold and which are comprised in the parlars to which I 
spwUl con- P^*" initials and the abstract of title to be laid before Mr. 

ditionsofsale. P. J. S. of counsel for his opinion thereon with a view to such sale, 
and to advise what, if any, special conditions of sale are rendered 
necessary or proper by the .state of the title, and that such special 
conditions, if any, and the other conditions necessary be settled by 
such counsel. 

Dated this day of , 19 — . 

R. M. C. Textiles (19213), Ltd. (R. 411 of 1932). Warmington, Reg. 
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Upon motion of K. & B., the trees for the debenture holders of the 
coy and upon hearing, &c., It is ordered that the off liqr do concur 
in the assignment or assignments to the purcha.ser or purchasers from 
the applicants of the ppty included in their mortgage dated the 5th 
February, 1875, and the sd order of the 3rd April, 1876, mentd, or any 
pt or pts tliof, for the purpose of v^esting in such purc'.haser or purchasers, 
less the bust days of the respive terms created by the leases of the 
same jipty, and the option of purchasing the freehold of such ppty 
contained in such leases resply, and that the .sd off liqr do convey, 
assign, demise and assure or join in conveying, assigning, demising, 
and as.suring the ppty included in the sd mortgage in such manner 
as the ajijdicants may direct. Globe., &c. Co., Jcsscl, M. R., 4th May, 
1877. A. 906. [This was in the. winding-up.] 

Upon the ajiplicon of the pit by summons, &c.. It is ordered that 
upon payment to the solors of I., the liqr of the sd G. Brewery, Limtd, 
of his proper costs in relation to tlie conveyance and assignment, 
hnftr mentd, and of this applicon, he i.s to be at liberty to affix the 
seal of the sd G. Brewery, Limtd, to an indenture of conveyance and 

assignment to the Brewery, Limtd, in respect of the following 

ppties, so as to pa.ss the interest of the dft coy therein to the sd 

Brewery, Limtd;— 

1. The freehold, &c. 

2. The leasehold, &c. 

3. The leasehold, &c. 

And it is ordered that the pit's costs of this applicon be co.sts in the 
action. Agg-Gardner v. Gresley Brewery Co., Vaughan Williams, J., 
lOtli November, 1896. 


On the applicon liy summons, dated the 28th April, 1899, of the dft 
coy, &c.. This Ct doth order that each of them, the pit M,, and tlie 

dfts , as the trees of the indenture.s of the 5th June, 1894, and 

the 29th July, 1896, in the .sd judgment rcsply mentd, do join in and 
execute a proper conveyance and assignment of the freehold and lease- 
hold hereditaments and premises, referred to in the contract confirmed 
by the .sd order of the 5th July, 1898, to the sd J. H., the purch.aser, or 
as he may direct, such conveyance and assignment to he .settled by 
the Gt in case the parties differ, such joining in and execution to l>o at 
the expense of the purchaser as provided by the sd contract. Liffcrl 
V. Kensington Stores, Wright, J., 7th July, 1899. 

An order in this form will not, as a rule, now be necessary, since the trustees 
will usually have a term of years only, which will cease on payment of the money, s 
secured by the debentures. 


Form IIP. 

Order that 
oftioial re- 
ceiver couooi 
in assignment 
to purchaser. 


Form 411. 


Order that 
defendant 
company 
shall execute 
conveyance 
on payment 
of costs. 


Form 412. 

Order that 
trustees of 
deeds join in 
(‘onveyance. 




Form 413. 

Ord* allow - 
log claim for 
coamiRBion 
on sale of 
property. 


Form 414. 

Order to 
forfeit deposit 
and resell. 


Form 415. 


Order with- 
drawing 
acceptance 
of tender. 
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Upon the applicon of the pit, &c., It is ordered that the claim of 

C., of , brewery agent and valuer, for 8101. in respect of commission 

on the sale of the Gresley Brewery to the Breweries, Limtd, be 

allowed at the sum of 2501. And it is ordered that the sd sum of 2501. 
be pd to the sd C. out of the funds in Ct, to the credit of this action as 
directed in the payment schedule hto. And it is ordered that the 
costs of the pit and of the dft, W. and G., of the sd applicon, be costs 
in this action. 

[The payment schedule provided; in the first column, out of money 
on deposit pay in respect of claim of payee for commission on the sale 

of the Gresley Brewery Coy to the Breweries, Limtd; second 

column, name of payee; third column, 2501.] 

Order of Wright, J., at Chambers, 10th November, 1897. 


U})on the applicon by summons, &c., and upon hearing thi‘ solors, 
&c., and upon reading the older of the 23rd January, 1902, and the sd 
E. by his solors .submitting to the juri.sdictinn of this Ct and consenting 
to be bound by thi.s order. It is ordered that the sd E. do, on or before 
the 28th April, 1902, jiay to L., the receiver and manager ajipointed 
herein, the sum of 2,4301., being the balance of the imrebase-monoy 
payable under the contract for sale dated the Gtb December, 1901, 
sanctioned by the sd older dated the 23rd January, 1902, after deducting 
1251. pd by the- sd E. as deposit, together with interest thereon at the 
rate of 5 p.c.p.a. from the 13th Eebnuiry, 1902, until ])aymcnt, and it 
i,s ordered that in default of such payment being made by the sd E. 
within the time afsd the sd L. be at liberty, jiursuant to clause 6 of the 
sd contract, to forfeit the sd dejiosit and rescind the sd contract and 
to resell the sd premises mentd in the sd contract, but without prejudice 
to the liability of the sd E. to make good any deficiency in price resulting 
from such resale and all costs and expenses occa.sioned by his default; 
and it is ordered that the sd E. do pay to the pit L. his costs of the 
.'■d applicon, such costs to be taxed. Evans {on behalf, &c.) v. 
Lavinglon, Evans Co., Ltd., Buckley, J., 15th April, 1902. 

See further, aa to sales, Dan. Oh. F., 7th ed., ])jj. .'525 el seq.; Dan. Ch. Pr., 8th 
cd. chap. 16, sect. 3 (17); Setoii, chap. 19. 


Upon the applicon of the pit by summons dated the 8th February, 
1921, and upon hearing the solors for the applicant and for the dfts 
and J. J. L., the respt to the sd summons, appearing in person, and 
upon reading the order dated the 6th October, 1920 (appointing 
receiver), the judgment dated the 14th December, 1920, and the order 
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for sale dated the 20th December, 1920, and the certificate of the 4^5 

result dated the Slat January, 1921. — 

It is ordered that the acceptance by the Ct of the tender of the ad 
J. J. L. referred to in the sd certificate dated the 3l8t January, 1921, 
be and it is hby withdrawn and that the deposit of 32f. 10 s. by the sd 
J. J. L. he forfeited., 

And it is ordered that T. F. B., the receiver appointed by the sd order 
dated the 6 th October, 1920, be at liberty pursuant to the sd order 
dated the 20th December, 1920, to sell the stock and fixtures, fittings, 
and shop furniture therein referred to at the price mentd in the tender 
next highest to that of the sd J. J. L., but without prejudice to the 
liability of the ad J. J. L. to make good any deficiency in price resulting 
from .such resale and all costs and expenses occasioned by his default. 

Lingwood, Ltd (L. 1908 of 1920). Stiebcl, Reg. 


Wherea.s by an order made in th<.‘ above matter, and dated the Form 416. 
2'lth August, 1905, B. as the off recr and manager of the above-named 
coy wa.s ordered to refrain from soiling freehold or leasehold ppty of diargiap; 
the sc! coy until after a i)oton to sanction a scheme of arrangement 
had been disposed of, which jietoii II. by his counsel undertook to 
submit to the off recr and ihjr within four weeks from the date of the 
sd order and to proceed with due diligence to present such scheme 
to the sanction of the Ct, under [sect. 153 of the Cos Act, 1929J, and 
liberty was given to the sd off recr and manager to apply to discliarge 
the sd order after the expiration of four weeks from the date thof. 

Now upon motion this day made unto this Ct by counsel on behalf 
of the scl B,, and no one apjiearing for or on behalf of the sd H., 
the Tcspt, although he has l)een duly served with notice of this 
motion, as by afft appears, and upon reading the order to wind u[) 
the sd coy dated the 7th March, 1905, &c., thi.s Ct doth order that 
the sd order dated the 12th August, 1905, be and the same is hby 
discharged, and it is ordered that the respt H. do pay to the sd B. 
his costs of this motion and of the sd order dated the 12th Augus^, 

1905, such costs to be taxed. The London Riverside Cold Storage Co., 

Buckley, J., 14th November, 1905. 


Upon the applicon of the pit by summons dated the 13th January, Form 417. 
1922, and upon hearing the solors for the applicant and for both 
dfts and for G. W., of Old Street, London, importer (the person by aftersale, 
the registrar’s certificate, filed the 18th August, 1921, allowed the 
purchaser of the lands and hereditaments described in the schedule 
hereto), and upon reading the order for sale dated the 26th April, 
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1921, the conditionfi” of sale, the registrar’s sd certificate and an 
oflBce copy paymaster’s certificate of lodgment whereby it appears 
that the sd G. W. pd into Ct on the 26th September, 1921, to the 
credit of “ Re CliflonviUe Improvement Syndicate, Ltd., Tyler v. 

The Company, 1921, C. 956, Proceeds of Sale,” the sum of 1., 

being the balance of his purchase-money for the sd lands and 

hereditaments (after deducting the sum of 1. the amount of the 

deposit pd by him in respect thof), with interest on such balance and 
apportionment of outgoings and upon reading the afft of R. J. P. 
filed the 26th January, 1922, and the Ct being of opinion that the 
persons and corporations mentd in the second column of the schedule 
hto are respively entld to the lands and hereditaments described in 
the first column of the schedule hto upon a trust within the meaning 
of the Tree Act, [1925], and that it is expedient for the purpose of 
carr}dng such sale into effect that an order should be made vesting the 
sd lands and hereditaments in the sd purchaser. 

It is ordered that the lauds and liereditaments described in the first 
column of the schedule hto do respively vest in the sd G. W. (the 
purchaser) for all the respive ostate.s and interests therein of the persons 
and corj)orations named in the second column of the schedule hto. 

A. S., Registrar. 


The Schedule above referred to. 


De.scnption of Land 
and Hereditaments. 

Names of Persons or Corporations 
having any estate or interest therein. 

The freehold premises known as — ^ — . 

(1) The defendant company. The 
Cliftonville Improvement Syndicate, 
Ltd. (in liquidation). 

(2) The defendant bank. 

(3) The plaintiff and all others the 
holders of First Mortgage Deben- 
tures of the first-named defendant 
company. 


Clifionville Improvement Syndicate, Lid. (C. 956 of 1921). Stiebel, 

Reg. 
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CHAPTER LXXI. 

1*H0CEEDINGS IN NAMES OF COMPANY OK TRUSTEES. 

Occasion not uncommonly arises for proceedings for the protection 
or enforcement of the rights of the company or the trustees in relation 
to the mortgaged premises, and the following forms illustrate the 
j)riictice. 

.\11 applications to the Court in respect of assets in the hands of 
leceiver.s should, as a general rule, he made on behalf of persons 
beneficially intercLsted in the a.s.sets, and not by the receiver. A 
receiver ought not to present a petition or originate any proceedings 
in (he cause. If an ajiplication to the Court become ncce.ssary, the 
receiver should apply to the party comlucting the proceeding.s, or to 
any other party in the .suit, at who.se in.stance he may have been 
a])pointed, to make the necessary application. If, after he ha.s done 
BO, no application bo made, and no proper means be taken to relievo 
the receiver from his difficulty, he may apply himself, and will be 
entitled to hi.s costs. 


Let, &c. {Form 171 or 172), on the applicon of the pit [or, of B. & C. 
debenture holders, jiartics having leave to attend procecding.s] for an 
order that H., the receiver, &c., may be at liberty to take all necessary 

proce,eding.s against N. & Coy, of , to restrain them from 

infringing the letters patent. No. , vested in the dft coy and 

from imitating the goods of the dft coy, and from circularising the 
customers thof, and from sending out and publishing circulars in 

the forra.s specified in the afft of H., sworn herein on the of , 

or such other proceedings as he may be advised by counsel and that 
the costs of such proceedings and of this applicon may be provided 
for. 

Let all parties, &c., on the hearing of an ap[)Iicon on the pt of 
the above-named dft coy, that H., receiver and manager appointed 
herein on, &c., may be directed to pay the necessary costs as and 
when they shall be required for the purpose of pro.secuting an action 
by the dft coy against, &c., and of opposing a motion to expunge 
the dft coy’s trade mark, &c., and that such co.sta may Ije allowed 
to the sd receiver and manager in pa.ssiDg his accounts. 


Form 418. 

Summons for 
order that 
reeciver take 
action to 
restrain 
infringement 
of fmtent. 


Form 419. 

Summons 
that receiver 
do pay defen- 
riant com- 
pany’s costs 
of an action 
and of oppoa- 
infj a motion 
to rectify 
register of 
trade marks. 
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Form 420. 

Order giving 
liberty to 
briqg action 
for epeoific 
performance. 


Form 421. 


Liberty to 
take pro- 
ceedings to 
recover a 
debt. 


Form 422. 


Order to pay 
260/. for costs. 


Form 423. 

Summons for 
receiver to 
pay company 
160/. more to 
meet costs of 
action. 


It is ordered that S. W. M., the receiver and manager appointed 
by the sd order dated the 17th April, 1931, be at liberty upon 
indemnifying the liqr of the dft coy to his satisfaction to issue a 

writ in the name of the dft coy against for specific performance 

of the agreemt on the pt of the sd under a building agreemt 

dated the September, , and made between the sd of the 

one pt, and A. W. Gamage, Limtd, of the other pt (which has been 
transferred to the dft coy) to grant to the dft coy a lease of the — 

Street, for a term of ninety-nine years from the 25th December, 

1928, at a yearly rent for the first four years of the term of 1., 

and thereafter h, such lease to be in the terms set forth in the 

sd building agreemt and in the alternative for damage.s for breach 
of the sd building agreemt. 

And the remainder of the sd summons .stands adjourned. Gamages 
(RW End), Ltd. (G. 913 of 1931). Stiebel, Reg. 


It is ordered that upon the ofi recr and liqr of the dft coy being 
indemnified to his sati.sfaction, G. W., the receiver appointed in this 
action be at liberty to take such proceedings as he may be advised 

against S. R. to recover a .sum of 1. alleged to be owing to the 

dft coy by the sd S. R. and to use the name of the dft coy for that 
purpose, but the sd receiver is not to incur costs in excess of 151. witliont 
further order. Airedak Garage Co., Ltd. (A. 252 of 1931). Stiebel, 
Reg. 


Upon the applicon by summons dated, &c., of the dft coy, &c., 
It is ordered that H., the receiver and manager appointed herein, 
do pay the necessary costs, not exceeding 2501., as and when they 
they shall be required for the purpose of prosecuting the claim of 
the dft coy and of opposing, &c., in an action. Clark v. Meaby d: Co., 
6th August, 1897. 


Let, &c. (Forwi 171 or 172), on hearing of an applicon on the pt 
of the dfts for an order that H., the receiver and manager appointed 

herein on of do pay a further sum of 1501. for the purpose 

of prosecuting a claim of the coy and of opposing the motion to expunge 

the dfts’ trade mark in the action and matter of v. , and 

that the sd 1501. be allowed to the sd receiver on passing his sd 
account, and that the costs of this applicon be taxed and pd by the 
pit, he adding such costs to his own costs. 

I, &c. 
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1. By an order herein dated the of , It was ordered 

that H., the receiver and manager appointed herein, should pay the 
necessary costs, not exceeding the sum of 250f., as and when they 
should be required, for the purpose of prosecuting the claim of the 
coy and of opposing, &;c. 

2. In my opinion, the sum of 250f. mentd in such order is not 
sufficient to provide against the costs herein incurred in relation 
to the prejiaration for and the trial of this action. There are, at 
present, between twenty and tliirty witnesses in different pts of the 
country, namely, &c. The brief is a large one. 

3. Three counsel will have to be employed, and the dft’s solors 
have informed ns that they have between twenty and thirty witnes.sps, 
which added to ours, will necessitate the payment of upwards of 
1. to counsel. 

i. In my opinion, another 150/. is required to answer the costs as 
above mentd. 


Upon the applioon by .summons dated the 19th October, 1897, 
of the above-named dft coy, and upon hearing counsel for dfts and 
the solor for the pit, and upon reading the two several orders dated 
resply the 6th August, 1897, and the 25th August, 1897, and an 
afft of K., It is ordered that H., the receiver and manager appointed 
herein, do pay a further .sum of 150/. as and when the .same, .shall l»e 
required for the purpose of prosecuting the claim of the coy and of 
opposing the motion to expunge the dfts’ trade mark in the action 
and matter of, &c. in the Chancery Division of the Supreme (!r. 
And it is ordered that .such costs not exceeding 150/. be allowed the 
sd receiver and manager in passing his accounts. And it is ordered 
that the pit C. do pay to the dfts, Meaby & Coy, Limtd, their co.st.s 
of this applicon, such costs to be taxed, and that he be at liberty to 
add such costs to his own costs. Clark v. Meaby & Co., Ridley, .1., 
22nd October, 1897. 

Let, Ac. {Form 171 or 172), that W., the receiver and manager 
appointed in this action, may be at liberty to defend an action by G. 
and others for 1,000/., for negligence on the pt of the employees of 
the dft. coy. 


1. My solors, Messrs. , have recently been served with the writ 

now produced and shown to me and marked, &c. By the sd writ a claim 
is made by 6. and others, trading as, &c., for 1,000/. for negligence 
on the pt of the employees at the Wharf in unloading puncheons 


Form 424. 


Affidavit as to 
payment of 
further funds 
to prosecute 
action against 
others. 


Form 425. 

( )rder on re- 
ceiver to pay 
further money 
for costs of 
action. 


Form 426. 

Summons for 
liberty to 
defend action 
for negli- 
gence. 

Form 427. 

Affidavit by 
receiver in 
support. 
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Form 428. 

Order giving 
receiver 
power to 
defend pro- 
ceedings 
against com- 
pany and to 
appear at 
public 

examination. 


Form 429. 


Liberty to 
liquidator 
and receiver 
to intervene 
in liquidation 
proceedings 
abroad. 


Form 430. 

Liberty to 
take pro- 
ceedings in 
France. 
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of molasses without proper appliances and thereby damaging the 
puncheons and causing lose to the extent of, &c. 

2. Mr. L., who manages the sd wharf for me, ha.s been in 

communication with Messrs. A., the solors for the pits, and a copy 
of the correspondence is now exhibited to me marked . 

3. I am advised and believe I have a good defence to tlic sd action, 
and desire the leave of this honourable Ct to defend the same. 


Upon the applicon of the pit, &c., It is ordered that T., the 
receiver appointed by order dated, &c., be at liberty in the name of 
F., the liqr of the dft coy, or in the name of the dft coy, to defend 
the proceedings brought against the .sd coy or against the sd F., the 
liqr thof, the, parlar.s whereof are set forth in the .schedule hto on the 
terms of the sd order of the 6th November, 1895, the api>licant and 
the sd T. being indemnified against any costs to be incurred by them 
in such proceeding.s out of the as.set8 of the sd coy, And it is ordered 
that the sd T. as such receiver be at liberty either in his own name 
or in the name of the pit or of the sd F. as .such liqr to appear by 
counsel upon the hearing of the public examination of the directors 
and other officer.s and persons of or connected with the sd dft coy to 

be held on the day of , with liberty to apply as to appearing 

upon any adjournment of the sd examination, And it is ordered that the 
costs of this applicon other than the costs of the sd dft coy and F. 
the liqr thof be costs in the action. [Schedule.] Akers v. Veuve 
Monnier, tfc., V. Wilfiams, 21et November, 1895. 


Upon the applicon of the liqr, &;r., It is ordered that the liqr and 
the receiver and manager appointed in the above-mentd action be 
at liberty to intervene in the liquidation proceedings of the above- 
named coy now pending in the High Ct of Griqualand, South Africa, 
and to apply to that Ct that the sale of the ppty of the above-named 
coy may be stayed provisionally pending the reconstruction of the 
coy, and for this purpose to instruct agents in Kimberley, the 

expenditure for the afsd purposes not to exceed 1. without the 

leave of the Ct. Liberty to apply. North Eastern BuUfontein 
(00246 of 1893), and Posno v. Lawson, 1893, P. 2089. Kegistrar, 
14th November, 1893. 


Upon the applicon of pits, &c., Order that E., the receiver appointed 
in this action, be at liberty to take such proceedings as he may be 
advised in an action now pending in France, before the Civil 
Tribunal of the Seine wherein a certain coy called, &c., is pit, and 



PROCEEDINGS IN NAMES OF COMPANY OR TRUSTEES. 


739 


the Latigue Coy is dft. Law Guarantee, die. v. Latigue, de. Co. and Form 480. 
Others, Cave, J., 13th October, 1896. “ 


It is ordered that G. W., the receiver appointed in this action, be 
at liberty to appear on the appeal of the Bradford Corporation from 
the order of Mr. Justice Eve dated the 3rd May, 1932, and to brief 
leading counsel at a fee not exceeding guineas. 


Form 431. 

Order giving 
receiver 
liberty to 
oppose 


And the rest of the ad summons stands adjourned. Airedale Garage appeal- 
Co., Lid. (A. 252 of 1931). Warrington, Reg. 


47 (2) 
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Form 432. 

Summoas for 
directions to 
receiver as to 
payment of 
rents, &c. 


Form 433. 

Summons to 
pay interest 
on first mort- 
gage and also 
ground rent. 


Form 434. 


Liberty to 
pay interest 
on deben- 
tures. 


Form 435. 


Liberty to 
receiver to 
pay off prior 
mortgage. 


CHAPTER LXXII. 

MISCELLANEOUS AUTHORITIES TO RECEIVER. 


Cases commonly occur in which it is necessary to obtain special 
authority of the Court to do a variety of things not specifically mentioned 
in other chapters of this work. The application should, as a general 
rule, he by summons issued by the plaintifi. See Ann. Pr., notes to 
Ord. L. r, 16. 

Let, &c. (Form 171 or 172), on the pt of the pit, for directions as to 
the payment by the receiver of certain rents and taxes accrued due 

before his appointment on the day of , and that the costs of 

this applicon may be costs in the cause. 

Or, “ for an order that the receiver in this action do, out of the moneys in his 

hands as such receiver, pay to , of , the sum of i. owing to the said 

in respect of," &c. And see Hand v. Blow, (1901) 2 Ch. 721. 

Let, &c. (Form 171 or 172), that the receiver be at liberty to pay 
the interest due and to accrue due on the first mortgage secured upon 
the ppty of the dft coy. 

That the receiver be at liberty to pay the ground rent due and to 
accrue due in respect of the coy’s premises. 


Upon the applicon of the pit by summons, dated the 7th February,, 
1898, &c.. It is ordered that U., the receiver appointed by the sd order 
dated the Ist February, 1895, be at liberty to pay the interest on the 
Five per Cent. Debentures of the dft coy falling due on the 15th 
February, 1898, and that he be allowed the amount so expended in 
passing his accounts. Carmm (on behalf, &c.) and the Cartogena, &c. 
Tramways Co., and V. H., dfts., Kekewich, 11th February, 1898. 
A. 5040. 


It is ordered that W. T. W., the receiver and manager appointed 
in this action, be at liberty to pay all principal moneys, interest and 
costs due in respect of the mortgage and two further charges dated 
resply the 4th April, 1919, the 27th October, 1919, and the 19th. 
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January, 1924, in favour of R. I. and T. S., on leasehold ppty situate 

at Street, , in the county of York, pt of the assets of the 

above-named coy. R. M. C. Textiles (1928), Ltd. (R. 411 of 1932). 
Stiebel, Reg. 


It is ordered that A. R., the receiver appointed in this action, be at 

libeity to continue occupation of the dft coy’s premises at , , 

Street, London, until the 27th October, 1932, or further order. 

And it is ordered that the sd receiver be at liberty to employ travellers 
for the purpo.se of selling the dft coy’.s goods and to pay the sd travellers 

commission at the rate of p.c. of the price of any goods sold by 

them, but such employment is not to be continuetl after the 27th 
October, 1932, without further order. Indian and Colonial Supply 
Associi., Ltd. (I. 427 of 1932). Stiebel, Reg. 


4'])on the applieon by summons, dated the 26th October, 1896, of 
the pits, and upon hearing, &e., It is ordered that R., the receiver 
appointed in this action, be at liberty, out of moneys in his hands as 
.such receiver, to pay to the dfts D. and E., who are the joint holders 
of the issue of 1885 First Mortgage Debentures of the dft coy of lOOZ. 

each, the sum of 1, being as to 1. thof the amount of principal 

due in respect of the sd 1885 debentures, 1. further j)l. thof being 

interest at the rate of 6 p.c.p.a. from the of to the of 

, the date of payment, and 1. re.sidue thof being the taxed 

cost| of the .sd dfts, U. and E., of this action and of and relating to 
their security, and it is ordered that upon payment by the sd R. to 

the sd dfts, D. and E., of the sd sum of 1., the sd dfts do deliver up 

to the sd R. the sd 1886 “A” First Mortgage Debentures to be cancelled, 
and it is ordered that the sd R. do cancel such debentures accordingly, 
and it is ordered that upon such payment and delivery up as afsd, 
the sd dfts, D. and E., be dismissed from this action. Law Guarantee, 
dc. Co. V. Latigue, do. Co., Williams, J., at Chambers, 3rd November, 
1896. 


It is ordered that the funds in Ct to the credit of this action be dealt 

with as directed by the payment schedule hto, the payment of 1. 

to the Commissioners of Inland Revenue thereby directed being 
income tax due for the year ended the 5th AprO, 1932, in respect of 
mortgage interest received during such period. 


Form 435. 


Form 436. 

Older giving 
receiver 
liberty to 
continue in 
possession 
and employ 
travellers. 


Form 437, 


( li'dcr giving 
receiver 
liberty to pay 
oil (irst 
ilebenture 
holders. 


Form 438. 


Order to pay 
income tax 
fi\it of funds 
iu Court. 
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Ferm 438. 


Form 439. 

Order givin<! 
receiver 
liberty to ]iay 
rates. 


Payment Schedule. 

In the High Ct of Justice, 7th July, 1932. 

Chancery Division. 

Title of cause or matter. (Set out title.) 

Ledger credit as above. 

Funds in Ct, 1. War Stock (5 p.c.), 1929-47 ; 1. 4| p.c. Conversion 

Stock. 


Particulars j 

of Pavment to be carried out 
by the Accountant-General. 

1 

i 

Payees. 

Amount. 

Sell sufficient War Stock to provide 

Commissioners of Inland 

£ s. d. 
2,204 5 U 

for the following payment 

llevenue. 


Pay (words) /. 




Re Cartagena (Columbia) Waterworks IM., Babcock and Wilcox, Ltd,, 
V. The Company and Others (C. 2112 of 1928). Stiebel, Keg. 


It is ordered that Sir Wh M., the receiver and manager appointed by 

the sd order dated the , 19 — , be at liberty to p.ay the following 

claims for rates: — 

£ 

General rate of 46’. bd. in the £ due to the We.stminster 
City Council for the half year to the 30th September. 

1931, on the — 

Dft coy’s store premises 

Housekeeper’s flat 

Two letting offices 

Exhibition flat 

First instalment of 5s. 9d. in the £ on a general rate of 
11s. 6d. in the £ due to the W’illesden Urban District 
Council for the year to the 31 st March, 1932 (propor- 
tion to the 12th June, 1931) on dft coy’s premises at 

, Middlesex 

General rate of 4s. 5d. in the £ due to the Westminster 
City Council for the half year to the 30th September, 

1931, on the flats 


£ 


Gamages (West End), Ltd. (G. 913 of 1931). Mellor, Reg. 
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It is ordered that W. W., the receiver and manager appointed 
in this action, be at liberty to pay the amount of rent now due from 

the dft coy to Mrs. F. in respect of the MiU, Keighley, and 

that he be at liberty to pay the further rent as it falls due in respect 
of the sd premises for so long as the sd premises are required for the 
business of the dft coy. R. M. C. Textiles (1928), Ltd. (R. 411 of 1932). 
Stiebel, Reg. 


Upon the applicon by summons, dated, &c., of the pit, &c., It is 
ordered that upon due execution by the sd Lloyds Bank, Limtd, of 
the release of all the ppty comprised in the sd indenture of mortgage 
of the 25th January, 1895, such execution to be certified by the 
Registrar of Cos (Winding-up), the funds in Ct be dealt with as 
directed in the Payment Schedule hto, and it is ordered that upon 
the payments being made in accordance with the Payment Schedule 
hto, for principal, intere.st, and costa due to Lloyds Bank, Limtd, 
under and by virtue of the sd indenture of mortgage, they, the sd 
Lloyds Bank, Limtd, do deliver the sd indenture of mortgage to the 
sd M., as such receiver and manager. 

And it is ordered that the payments under this order are made 
without prejudice to the question as to the funds by which such 
payments .shall ultimately be borne. 


Payment Schedule. 


I’articulars, &e. 

[ l’ayoi‘.s, &L'. 

Amounts 

The Brewened, and Lloydd Bank, Ltd., 

named in the re»traiiit and order dated I’OBpertively, 
tV-f., having" had notiee. 

Discharge said restraint and order. 

UiJon the due execution by Lloyds Bank, Ltd., of 
the release of all the property PompriBcd in the 
indenturti of mortgage dated, &c., such execution 
to he certihed by the Kegistrar (Companies 
Winding-up). 

Out of cash and money on deposit. 



l^ay principal and interest, lean tax, to the Ist June, 
1897, due under said mortgage dated, &c. 

Pay ascertained costs of Lloyds Bank, J.itd., as 
mortgagees. i 

Lloyds Bank, 
Ltd. 

a.iSL’i. 


Agg-Gardner v. Gresleg, Ac. Co., Vaughan Williams, J., 14th May, 
1897. 


Upon the applicon of pits, &c., It is ordered that the liberty given 
to F. and C., the receivers, by the order dated the let April, 189fi, to 
do and execute such works of improvement or repair on any of the 
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ppties mortgaged to secure the sd debentures of which they were 
then or for the time being might be in possession, as they should be 
advised to be necessary or advisable for preserving the security or to 
enable such ppty to be sold or let until the 31st October, 1897, or 
further order, may be exercised by them notwithstanding that the cost 
thof may involve an expenditure of a sum exceeding two years, but 
not exceeding five years, of the estimated value of the premises in 
respect of such works or repairs carried out by them resply, and if all of 
such works or repairs exceed two years’ estimated value, the sd F. 
and C. are to hand to the pits’ solors every three months a report 
as to the same resply, and the pits are to be at liberty to lay such 
report before the judge in chambers from time, to time as may be 
needful. (Somerset v. Land Imjirowment, etc., February, 1897. 

The direction that a receiver shall manage a.s well as let the estate authorizes 
him to bring in proposals lo make oniinary repairs. Thm'ithill \. Thornhill 
14 Sim. 600. 


I, , &c., make oath and say as follows: — 

1. It is e.ssential for the proper and etficient carrying on of the 
coy’s business that the repairs referred to in the estimates now jtroduced 
to me and marked resply A and B, and amounting together to 2481., 
•should be done. 

2. I have consulted Mr. L., a wharfinger of great experience, and 
lie estimates the costs of the repairs at about 2501., and has advised 
that they should be done immediately, so as to take ad^'autage of the 
slack season of the year. 

3. The main portion of the repairs proposed is upon the platform 
in front of the wharf, which is not only unsafe owing to wear and 
rotting of timber, but its condition materially increases the cost of 
handling goods at the wharf. 

4. In my judgment the receiver ought, in the interests of the 
debenture holders, to be authorized to expend a sum not exceeding 
2501. upon the works specified in the exhibits A and B, and I desire 
to obtain the order of the Ct accordingly. 


Upon the applicon, &c., it is ordered that L., the receiver and 
manager appointed by the sd order of, &c., be at liberty to pay out 
sums of money not exceeding 301. in effecting repairs to the boilers 
used in connection with the tannery at Sittingbonme, Kent, and 
the hiring of a portable engine during such time as the sd repairs 
are being effected; it is ordered that the sd receiver and manager 
be allowed the moneys so laid out in manner afsd, and to account for 
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the same on the passing of his accounts in this action, and it is ordered 
that the costs of the applicant of the sd applicon be included in his 
costs in this action. Evans (on behalf, &c.) v. Lavington, Evans d Co., 
Ltd., 'Wright, J., 16th August, 1900. 


It is ordered that W. M., the receiver appointed herein, be at liberty 
to employ from the date of this order until the 30th April, 1932, such 
stall as may be necessary lor the protection and maintenance of the 
security herein at salaries not exceeding the sum of 751. per week in 
all, And it is ordered that the sd receiver be at liberty to renew the 
“ wine ofi ” and “ full on ” licences granted to S. R. as the nominee 
of the dft coy, and for that purpose to make the necessary applicons 
to the licensing justices for renewal thof and to Quarter Sessions for 
confirmation, but the ad receiver is not to expend more than the sum 
of 501. in making such applicons. Gamages (West End), Ltd. (6. 913 
of 1931). Stiebel, Reg. 


Upon applicon of the pit by summons, &c.. It i.s ordered that the 
receiver and manager be at liberty, as from the date of his appointment 
on the 29th December, 1899, to continue an arrangement with the 
Consolidated Tru.st, Limtd, in the sd afit referred to, for the u.so of that 
coy’.s oflaces and clerical stuff, including the salary of Mr. C., the 
secretary of the dfts, the Dominion Coy, for the sum of 3151. per annum, 
such arrangement to be determined by either party giving a month’s 
notice to the other, and it is ordered that the receiver and manager 
bo at liberty to pay to the Consolidated Trust, Limtd, the amount 
due in pursuance of such arrangement. Stirling, J., at Chambers, 
20th January, 1898. A. 124. 


(Title.) 

Let, &c. (Form 171 or 172). 

1. That the business of & Coy, carried on at, &c., be 

discontinued and the factory closed as on the of -, and 

that in the meantime the receiver be directed to give all neccs.sary 
and proper notices to clerks, travellers, and other workpeople to 
leave their employment. 

2. That the receiver be directed to retain the .services of the clerk 

and watchman until the of to receive and account for all 

empties hereafter to be returned by customers and also to watch 
.and protect the ppty. 
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Form 447. 


Form 448. 
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continue 

IraciRege. 

•(» 

J<, c- 

‘t 


Form 449. 

Eiberty tn 
grant lease. 


Form 450. 

liberty for 
one of two 
receivers 
to draw 
cheques on 
joint account. 


3. That the .’ieoeiver may be at liberty to agree with Messrs. 

to pay them A commission of 2^ p.c. up to the first 5,000i. and 
1 p.c. upon the total sums received as purchase-money from any 
person or persons introduced by them and accepted by the Ct as the 
purchaser or purchasers of the sd factory, being No. 1 contained in 
the parlars of the conditions of sale by tender. 

4. That, if necessary, a meeting of the debenture holders be called 
to decide as to what course to adopt with reference to the closing 
and sale of the sd factory. 

5. Or that such further or other order may be made as to this Ct 
may seem fit. 

6. That costs of and incidental to this apj)licoii and of the proposed 
meeting may be costs in the .action. 


Upon the joint applicon by summon.s, dated the ‘27th November, 
1898, of &c., It is ordered that the business of the dft coy carried 

on at be (liscojitinued and the factory closed on the 31st December, 

1898, and that for that purpose the receiver do gi\'e all necessary and 
proper notices to all persons in his employ, and it is ordered that the 
receiver he at liberty to retain the services of a clerk until the 
28th February, 1899, or imtil further order, to receive and account 
for all empties to be returned by customers. Clark v. Meaby tfe Co., 
December, 1898. 


It is ordered that W. M., the receiver appointed in this action, be 

at liberty to grant a lease of flat No. , London, W.l, to N. G. 

for a term of five years at the annual rental of 1., with an option 

in favour of the sd N. G. to determine the sd lease at the end of the 
third year of the term to be granted upon the sd N. G. giving to the 
lessors for the time being of the sd flat six moirths’ previous notice 
in writing of his intention to exercise such option. Carnages {West 
End), Ltd. (G. 913 of 1931). Stiebel, Reg. 


Upon the applicon of the pits by summons dated, &c., and the 
pits by solors undertaking to be answerable for what E. shall do for 
the purposes of this order. 

It is ordered that E., one of the receivers and managers appointed 
in this action by the order dated the 13th May, 1892, be at liberty to 
draw and sign cheques alone on the account of the sd E. and J., the 

receivers and managers of the dft coy at Messrs. , bankers of the 

sd receivers and managers, for the purpose of paying the wages of the 
workmen at the various works carried on by the sd receivers and 
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managers on the pt of the dft coy for the week ending the Z7th December, Form 4M. 
1892, and of paying for any materials already ordered b^lr the sd receivers 
and managers, payment for which becomes due on or before the 17th 
December, 1892. Strapp v. Bull, Vaughan Williams, J., 14th December, 

1892. 


Upon the applicon by summons dated the 29th November of the pits. Form 451. 
and u])on hearing the solors for the applicants and for the dfts, &c., ubertj- to 
It i.s ordered that C. and G., receivers in this action, be at liberty and receiver to 
authorized to compromise the claim made by them as such receivers [•biTni™'”"*'' 
against the Italian fund of the dft coy and the proceedings pending 
in Italy in respect thof upon the terms set out in a letter of the 29tli 
November, 1911, from M. to B., being the exhibit R. F. P. ] to the iifft ot 
E. F. P., a translation whereof is the exhibit FI. F. P. 2 to the last- 
mentd afft, namely, upon payment within a period of four months 
from the date of this order of the sum of 2,750?. together with the 
co.sts of th<‘ la.st two actions decided in Italy by the judgment of the 
20th of July, 1911, of the first section of the Tribunal of Rome and 
in accordance with the sd judgment the sd receiver abandoning any 
right of intervention or interference in the Italian liquidation and 
satisfying all claims ol' II. tl, the former Italian manager of the dft 
coy, and it is ordered tliat uj)on the al)ovp-nientd compromise l)ping 
carried into effect, the sd receivers arc to be at liberty to pay the sd 
H. C. the sum of 100?. agreed to be accepted by him in settlement of his 
claims against the Italian liquidation or under the order of this Gt ol 
July, 1910, or otherwise, and to do and execute all such acts aud 
things, including a special power of attorney to Dr. B., for the; purpose 
of renouncing all interest in the proceedings in Italy, the examination 
of the necessary deed of compromise, and consenting in the fullest 
manner to the rights of the, (ieposits in Italy in favour of the ad Italian 
liqr, and the costs of this applicon are to be costs in the action. 

Hwrrop and Ostler (on behalf of themselves and all other policy holders 
of the British Natural Premium Life Assocn., Ltd., strueh. out by the 
Order dated the 29</i March, 1911), pit., The British Natural Premium 
Life Assurance, Ltd., and Others, dfts., Swinfen Eady, J., at Chambers, 

13th December, 1911. 


It i.s ordered that S. T., the receiver appointed in this action, be at Form 452« 
liberty to compromise the action brought by the dft coy in Northern Liberty to 
Ireland against & Co., of Belfast, and the counterclaim of the compromise 

• 1 /»l*l lITls. ftCtlOH. 

dfts in sucti action on the terms set forth in the schedule hto. 

, Registrar. 
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The Schedule. 

1. That , Limtd, be entld to rank as an unsecured creditor in 

the estate of & Co. for the sum of 1., and that the same be 

accepted by the ad coy in full discharge, of its claim. 

2. That the counterclaim and defence as delivered in such action on 
the 26th June, 1930, be withdrawn. 

3. That the sum of 1. lodged by the sd coy as security for the 

dfts’ costs in pursuance of an order in such acton dated the 13th 
February, 1931, be pd out to the sd coy. 

4. That each party shall bear their own costs of the sd action. 

.6. That the agreed term.s be nuide a rule of the Ct in Northern 
Ireland on the applicon of either party to the sd action, Dominion 
Gramophone Records, Ltd. (D. 1135 of 1930). Stiebel, Reg. 

It is ordered that W. M., the receiver appointed in this action, 
be at liberty to enter into the necessary agreemts to settle the four 
claims under the Workmen’s Compensation Act, parlars of which are 
set forth in the schedule hto. 

And it is ordered that when such agreemts have been duly recorded 
in the appropriate Coimty Cts the, sd receiver be at liberty to make 
all necessary jiayments thereunder. 

And it is ordered that the remuneration of S. P. foj' iiis services 
in negotiating the settlement of the claims against the first mentd 
dft coy under the Workmen’s Compensation Act set forth in the second 
schedule to the sd certificate be and the, same, is hby fixed at the sum 
of 1., and that the sd receiver be, at liberty to pay the sd sum. 


The Schedule before referred to. 


Name ol ('laiinaiit. 

Amount to be paid in 
Settlement of Claim. 




Allied Cement Manufacturers, Ltd. (A. 3229 of 1930). Stiebel, Reg. 


On the applicon of the pits, &c.. It is ordered that W. and K., the 
joint receivers and managers appointed in this action by the sd order 
dated the 16th February, 1895, be at liberty to enter into an agreemt 
for the purchase of the interests of the other debenture holders in the 
dft coy upon the terms referred to in the draft minutes of arrangement, 

being exhibit of the sd afft of the sd E. W. Land Securities Co. 

{on behalf, <fcc.) v. Middleton’s Steam Shipping Wharf Co., Ltd., Vaughan 
Williams, J., 11th March, 1896. 
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It is ordered that W. W., the receiver and manager appointed in 
this action, be at liberty (1) to enter into arrangements with persons 
or firms resident in Greece who are indebted to the dft coy or the sd 
W. W. as such receiver and manager whereby such persons or firms 
may discharge their indebtedness in Greek currency instead of iu 
sterling, and (2) to enter into similar arrangements with persons or 
firms resident in Austria, Hungary and Czecho-Slovakia to discharge 
their indebtedness in currency of the particular country in which they 
reside instead of in sterling. 

And it is ordered that subject to the agents hnftr mentd finding 
security for all moneys received by them to the satisfaction of the 
off rocr and prov liqr of the dft coy the .sd W. W., as such receiver 
and manager, be at liberty (1) to enter into an arrangement with Messrs. 
J. & Co., of Salonica, wliereby the .sd Mes.sr.s. J. & Co. will receive 
payment as agents for the sd receiver and manager of debts due from 
persons or firms resident in Greece and endeavour to remit the sura so 
received (subject as hnftr referred to) to the sd receiver and manager 
if and when possible so to do, having regard to exchange restrictions 
existing in Greece, and that in so far as it is not poasibie so to remit 
the sums so received to pay the .same into an account at a bank in Greece 
in the name of the ad receiver and manager; and (2) to enter into a 
similar arrangement with Mr. V. K. whereby he will receive payments 
as agent for the- sd receiver and manager of debts due from persons 
or firm.s resident in Austria, Hungary and Czecho-Slovakia, nnd 
endeavour to remit the .sums so received to the .sd receiver and manager 
or to pay the same into an account at a bank in the name of the .sd 
receiver and manager. 

And it is ordered that, from the sums so received by the sd J. & Co. 
and V. K. the sd J. & Co. and V. K. be at liberty to deduct therefrom 

the .sums of 1. and 1. resply in respect of arrears of commiasioii 

and expenses, if. M. C. Textiles (1928), Ltd. (K. 411 of 1932). 
Stiebel, Keg. 


Upon the applicon of F., the liqr of coy, &c. Order that all sum.s 
of money which shall be collected by the sd F. as such liqr, being 
assets of the above-named coy charged to the debenture holders, when 
they aggregate 200i., be pd by him into Ct to the credit of the above 
action — '‘Akers v. Veuve Monnier, <fec., (1895) A. No. II, liqr’s 
receipts ” — and order that as an additional indemnity to the sd F. 
all sums got in by him pd into such account shall .stand charged with 
the payment of all costs, charges and expenses, including his remunera- 
tion, which he may incur or become liable to pay or earn in the 
realisation of the assets of the sd coy, on behalf of the sd receiver in 
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this action, in priority to the sd receiver and the sd debenture holders. 
Akers v. Vmve Monnier, dc., Vaughan Williams, J., 27th February, 
1896. 

Upon the applicon of the dft coy, and upon hearing the solors for 
the applicants and for the pit and for the remaining dft, and upon 
reading, &c., It is ordered that tlie dft be at liberty to proceed with 
the Bill before the present .se.ssion of Parliament intituled “A Bill 
to confer further powers upon the Milford Docks Coy and for other 
purposes,” and that B., the receiver appointed by order dated the 
9th February, 1892, be at liberty to pay all proper costs, charges and 
expenses in connection therewith, and be allowed same in his account. 
And it is ordered that the dft coy be at liberty to is, sue to the London 
Trust Coy, Limtd, debenture stock “A” for 1501., interest due to that 
coy on the 1st .Tuly, 1891, and a certificate of indebtedne,s8 of the 
dft coy in respect of the subsequent interest. And it is ordered that 
the dft coy be at liberty to issue to holders of debenture stock “A” on 
the 1st July, 1891, who may accept the oSer contained in the circular 
letters dated the 1st and 20th July, 1891, like debenture stock in respect 
of the several amounts of intere,st due to them. Sheppard v. Milford 
Docks Co. (1891, S. No. 3022), Stirling, J,, at Chambers, 21st March, 
1892. 

< 'nmparc Burkham v. Trustees of WhilehaoeH, L. T. 694. 

It is ordered that S. R. H., the receiver and manager appointed in 
this action, be at liberty to complete negotiations for the grant to the 

dft coy, , Limtd, of a lease of 7,500 acres at in Colony 

(in the place of the sd dft coy’s existing concession) for a term of 

years from the , 19 — , at a rental of cents, per acre per annum. 

And it is ordered that the sd S. R. H. be at liberty to employ Mr. 

, of , in the same colony, the Government Surveyor, to make 

the necessary survey of the property at a fee including travelling 
expenses not exceeding $ . 

And it is ordered that the sd S. R. H. be at liberty to employ Messrs. 

, solicitors of , to approve and complete the sd lease and to 

pay their fees and the lessors costs, if any, and stamp duties payable 
in respect of the grant of the sd lease. 

And it is ordered that the dft coy, , Limtd, do seal and take up 

the sd lease in the form so approved. 

And it is ordered that the dft coy, , Limtd, do execute a proper 

first charge or other security in accordance with the law of Colony 

in favour of the dft as tree for the holders of the prior lien debenture 
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stock of the sd coy, , Limtd, and a like second charge or other 

security in favour of the dfts and , as trees for the holders of 

convertible debenture stock of the dft coy, , Limtd. 

And it is ordered that the sd S. R. H. do pay all fees and expenses 
in connection with the completion of the sd securities. Master Risdale 
(I). 985 of 1931). 

Upon the applicon of the pit (by summons dated the 22nd February, 
1918), and upon hearing the solors for the applicant, for the dfts, and 
for K. and M., the liqrs of the above-named coy, parties having liberty 
to attend, and upon reading an af(t of W, and S,, the 26th February, 
1918, and the exhibits therein referred to, and an afit of W., the 18th 
March, 1918, and the exhibits therein referred to. It is ordered that 

H., the receiver appointed in this action, be at liberty to let No. , 

Bishopsgate, in the City of London, to V. for three years, at a rent 
of 1501. per annum, and to allow a sum not exceeding 401. in respect 
of repairs to the sd premises. Re Karamelli and Barnett, Ltd., Eve, 
J., 18th March, 1918. 1915, K. 734. 

Upon the applicon by summons dated the 17th May, 1911, of the 
pit, and upon hearing the solors for the applicant, for the dfts, and 
for H. M., a party attending the proceedings pursuant to order dated 
the 15th February, 1911, and upon reading the judgment dated the 
24th June, 1909, and the certificate dated the 10th January, 1910, the 
sfi^^eral afits (and exhibits thto). It is ordered that H., the receiver in this 
action, be at liberty to accept the offer of the above-named pit for 
the purcha.se of certain book debts and ppty of the dft coy upon the 
terms set out in a letter from the sd pit to the sd receiver dated the 
16th May, 1911. And it is ordered that the purchase-money derived 
from such sale to be retained by the sd receiver, and accounted for by 
him in passing his next account. Payne {on behalf, &c.) v. A. Oar- 
michael <& Co., Ltd., Neville, J., at Chambers, 24th May, 1911. 


Upon the applicon by summons dated the 16th March, 1911, of 

W. L. F. and F. G., of , the superior lessors of the premises 

in Halkin Place, hnftr referred to, and W. H. C. H., of. &c., and upon 
hearing counsel for the applicants and the solors for the pit and for 
the dft, the respts in the sd summons adjourned, &c., and coming 
on for hearing, and no one appearing for the dft coy, and upon reading 
the afit, &c., this Ct doth order that C. J. M., the receiver and manager 
in this action, do as from the date of this order carry on the business 
of the dft coy at the premises No. 2, Halkin Place, in such manner as 
not to occasion a nuisance by noise to the applicant, W. H. C. H., 
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Form 461. as occupier of No. 1, Halkin Place, or a nuisance or danger or 
' annoyance by noise to the applicants W. L. F. and F. G., or their 

lessee and tenants or the neighbourhood, in breach of the covenant 
on the pt of the dft coy contained in an indenture dated the 23rd 
January, 1909, being the exhibit, &c., and it is ordered that the sd 
C. J. M. do out of the assets of the dft coy pay to the applicants the 
sd, &c., their costs of the sd applicon, such costs to be taxed, and it is 
ordered that the amount of such costs so pd be allowed to the sd 
0. J. M. on passing his account as receiver. The London Pure Milk 
Assocn., Ltd., Swinfen Eady, J., 18th May, 1911. 

Form 462. Upon the applicon by summons dated the 17th May, 1911, of the dft 
Liberty to P., and upon hearing the solors for the applicant and for the remaining 
^rrow^Tv^ dfts, and upon reading, &c.. It is ordered that the funds in Ct be 
receiver. ' dealt with as directed in the payment schedule hto, the payment 
thereby directed to be made being in respect of principal sums amounting 
in the aggregate to 12,5001, borrowed by the sd K. as the receiver 
in the sd action — Re The Piccadilly, dtc. — pursuant to the three 
first above-mcntd orders, with interest thereon at the rate of 5 p.c.p.a. 
on the reapive dates when the .sd several advances were made to the 
, 14th June, 1911, but this order to be without prejudice to the claim 
of the dfts the Norwich Union, &c., for the costs and expenses as- 
mortgagees for their attendance in this action. 

Payment Scheditle. 

Title of action. 

Ledger Credit as above. 

Account of money deposited by H. M. B. under conditional contract 
dated the Slst March, 1909. 

Funds to be dealt with 34,1461, 3s. Id., money on deposit. 

(Ist Col.) Out of money on deposit and any interest, pay 
principal. 

Pay interest at 5 p.c.p.a. to the 14th June. 1911. 

Carry over. 

{2nd Col.) The Norwich Union, &c. 

The same. 

Suspense account, income tax on interest due to the 
Norwich Union, &c. 

(3rd Col.) 12,5001. Os. Od. 

1,5331. Is. Id. 

931. 16s. lOd. 

Gunn V. Piccadilly Hotel, dc., Neville, J., at Chambers, 6th May, 1911. 
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Upon motion, &c., it is ordered that the respts P. and R. do attorn 
and become tenants to the sd C., the receiver appointed in this action 
in respect of the sd premises situate in B. Street afsd, together with 
all the furniture and fittings and appurtenances upon the sd premises, 
at the rent of 40Z. per week from the date of this order. And it is 
ordered that the respts, the sd P. and R., be at liberty to apply as 
they may be advised, and the pits and the dfts are to be at liberty to 
apply as to costs and generally as they may be advised. Hodson {on 
behalf, dc.) v. Blanchards, Ltd., llth April, 1911. 


It is ordered that P. S., the receiver and manager appointed in this 

action, be at liberty to employ Messrs. H. & G., of , London, W.l, 

estate agents, to make a valuation of all the ppty and assets of the 
dft coy with a view to the realization and sale thof and to pay to them 

a fee of guineas for making such valuation, such fee to include 

all their expenses incurred in connection with the .sd valuation. 
Thompson v. Picture Halls, Lid. (T. 1370 of 1932). Stiebel, Reg. 


Form 463. 

Tenants to 
attorn. 


Form 464. 

Literty to 

employ 

valuers. 


P.— D. 
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CHAPTER LXXIII. 

COMPROMISES. 

The receiver very commonly makes provisional arranfiements for the 
compromising of claims in relation to the suhject-niatter of the 
actions, e.g., claims of the company for the recovery of part of the 
mortgaged premises. The proper course, as a rule, is for the plaintiff 
to bring the matter Irefore the Court on summons .su])j)orted by 
affidavit and obtain an order giving the receiver the requisite leave 
to compromise. 

In proceedings concerning a trust the Court has power to approve 
compromises in the absence of some of the persons interested, see 
Ord. XVI. I. 9a, and Collinghatn v. Sloper, (1894) 3 Ch. 716; (1901) 
1 Ch. 769; on appeal su6 noni. Saragossa and Mediterranean Ry. Co. 
V. CoUingham, (1904) A. C. 159. 


Form 465. 

Order em- 
powering 
receiver to 
accept a com- 
promise with 
a debtor. 


Form 466. 

Liberty to 
receiver to 
compromise 
claims with 
vendor 
abroad. 


Upon the applicon by sumraon.s, &c.. It is ordered that M. as such 

receiver as afsd be at liberty to accept from T., of . licensed 

victualler, 

(a) The sum of 4201. in cash, and 

(b) A promissory note of the sd T. ibr 301., dated the 28th March, 

1898, payable three months after date to the order of Messrs. , 

the pit’s solors, in full satisfaction of all claims by the Gresley 
Brewery, Limtd, and those claiming thereunder again.st the sd T. 
in respect of the mortgage dated, &c., and made, &c., of the lease of the 

sd in Birmingham afsd to secure the sum of 5001. and interest 

and a promissory note given by the sd T. for 5001., dated the 
1st January, 1894, payable three months after date to the dft coy. 
Agg-Gardner (on behalf, &c.) v. Gresky Brewery Co., Ltd.. Wright, J., 
26th April, 1898. 

Upon the applicon of the pit, and upon hearing counsel for the 
applicant and the solors for the dfts, and upon reading, &c., and the 
dft coy by their solors consenting to this order, and the other dfts 
not objecting. It is ordered that W., the receiver appointed by order 
of the 2nd March, 1892, be at liberty, by his agents in Batavia, to 
propose to compromise (and, if accepted, to carry into effect such 
proposal) the action now pending against the coy in the Batavian 
Uts at the suit of A., upon the terms of relieving the sd A. and his 
co-vendors, either wholly or in pt, from the guarantee contained in 
the original agreemt for sale of the 18th July, 1890 (and referred to 
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in the prospectus of the coy), that the tobacco crop upon the coy’s 
tobacco estates in Sumatra, for the year 1890, should realise a net 
profit (after paying all expenses of planting, cultivation, cutting, 
and shipment to Europe, and all other expenses in connection 
therewith, except the coy’s expenses of administration in London) 
of at least 13,5001. ; and in the event of .such compromise being 
effected. It is ordered that the dft. coy deliver up to the vendors or 
their nominee all the shares which have been allotted to the vendors 
or their nominees, and which have been retained by the coy as 
security for the sd guarantee, or the whole of such shares loss such 
number as, under the term.s of any such compromise, it shall be 
agreed that the coy may retain as security for the performance of 
such guarantee in pt. And it is ordered that the costs of this applicon 
he costa in the action. Heritage v. Delhi Bedazei, dc., Lid., Ohitty, J., 
at Chambers, 22nd June, 1892. A. 914. 

1. An action was commenced on the 2nd January last by J. F. 
against M. D. Wharf, Limitd, whereby the pit claims damages for 
personal injuries through alleged negligence on the pt of the dfts’ 
servants, and by the statement of claim subsequently delivered such 
damage was fixed at 1001., the writ and statement of claim arc now 
produced and shown to me, and marked, &c. 

2. The leave of this honourable t!t was obtained to defend tJie 
action and to transfer it to the Whitcohapol County Ct on the 
1st February last. 

3. (.bunsoi has been asked to advise on behalf oi’ the dfts, and the 
opinion of .such counsel is now produced and shown to me, marked 

. He advised that the ca.se resolves itself into one ol’ damages, 

and .idviscs the payment of 751. into Ct. 

4. .Acting on such advice, my solors approached the pit’s solor 
with a view to compromising the action by paying 5t)l. for damages 
and costs, to be taxed, and on the 10th inst, recen'cd the letter now 

produced to me, and marked , agreeing to a settlement upon 

those terras. 

5. In my judgment it is expedient to compromise the sd action 
u))on the terms set out in the preceding para. 

On the applicon of the pits by summons, &c., ft is ordered that 
R., the receiver appointed in this action by the sd order dated the 

r2th June, 1896, be at liberty to accept from N., of , in the 

county of , the sum of 2171. 10s., being 4«. in the £ upon 

1,0871. 10s., the total amount now due from him in respect of calls, 
together with the sum of two guineas towards the costs of this 
applicon. Law Guarantee v. Laligue Ry., Vaughan Williams, J., 
25th November, 1896. 


Form 466. 


Form 467. 

Affidavit with 
a view to 
oompromise. 
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calls. 
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Form 469. 

Summons for 
liberty to 
give up 
tenaney. 


Form 470. 

Liberty to 
surrender 
lease. 


Form 471. 

Liberty to 
close public- 
houses. 


CHAPTER LXXIV. 

SURRENDER OP LEASEHOLD, ETC— GIVING UP POSSESSION OF 
PROPERTY AND NOTICE OF EQUITY OF REDEMPTION. 


Let, &c. (Form 171 or 172). 

On the hearing of an applicon on the pt of the pit that the receiver 
may be at liberty forthwith to evacuate and give up possession of 
[specify the ppiy] belonging to the dft coy, and that he may be at 
liberty to surrender the lease thof. 


Upon the applicon of T., &c., Order that, without prejudice to any 
rights which the parties may have against each other, S. and W., 
the receiver.s, do surrender to the applicant T. the indenture of lease, 
dated, &c., and that the sd receivers do deliver up possession to the 
applicant T. of premises comprised in the sd lease, and of the cottage 

situate at , afsd, held by the sd coy as yearly tenants to the 

applicant, and cost of pits, dfts, and receivers of this applicon to be 
costs in this action. Dawson (on behalf, d-e.) v. Owen, 7th February, 
1878. A. 602. 


Upon the applicon of the pits, and upon hearing, &c., and upon 
reading, &c,. It is ordered that F., the receiver and manager 
appointed in this action, be at liberty to give up possession or 
otherwise dispose of the following ppties now held by the above-named 
dfts, J. Nunneley & Coy, the trade in which is being carried on at 
a loss, viz. : — 

1. “ The Little Wonder,” situate, &c. 

2. “ The Castle and Falcon,” situate at, &c. 

> 3. “ The Nottingham Arms,” situate at, &c. 

4. Mailings, situate at, &c. ; and 

5. Stores, at, &c. 

And the costs of this applicon are to be costs in this action. English,. 
(fee. Investment Trust v. J. Nunneley dt Co. (E. 1253 of 1891). Chitty, J-r 
at Chambers, 23rd November, 1891. 
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Let, &c. {Form 171 or 172). Form 472. 

1. That notwithstanding the orders made herein, dated the 15th Summons by 
Pebruaiy, 1901, and the Ist March, 1901, resply, the applicants be at 

liberty to enter into and take possession of the ppty comprised in the possession, 
ed indenture of mortgage. 

2. That the dfts, ,1. and R., the trees of the indenture of the 
12th July, 1898, mentd in the writ of .summons herein, Jo within 
fourteen days render to the applicants an account of receipts and 
payments in respect of the sd mortgaged premises .since the 15th 
February, 1901, the date of the order on which the last-mentd dfts 
were appointed interim receivers, and pay over to the applicants 
any balance shown by the .sd account to be in the hands of the ad 
trees. 

.3. That the sd J. and 11. do forthwith hand over to the applicants 
or to Messrs. J. R., their soloes, the. leases iuid tenancy agreemts and 
all books of account, invoice and other documents relating to the 
sd mortgaged premises in tlie possession of the sd J. and R. and of 
the sd D., their manager, or to any of them. 

4. That the a]i))licants be at liberty to add the costs of and incident 
to this applicon to their .security. 

Thi.s, on lOth July, lilOl, was followed by »n order, which see, Korm 47.'), infra. 


Take notice that this Cl will be moved, &c., that N. and G., Form 473. 
receivers appointed in thi.s action, do deliver up po,s.s(!ssion of the Motion that 

sd Ki'Veral .steamshi))s forthwith to the applicants, or as they may receivers give 
, p 1 • i , , ,■ I up possession 

direct , and that the costs ot and incidental to this applicon and to prior in- 
consequent thereon be added to wbat is due to the applicants under enmbrancer. 
their sd mortgage securities. 


Upon the applicon of li., of, &c. [first morUjagee], and upon Form 474. 
hearing the solors for the applicant, and for W., the liqr, receiver Rci-eiver in 
and manager of the dft coy, and for the pits, and upon reading, &c., B've 

It IS ordered that the sd W., as such liqr, receiver and manager do toiocciverof 
forthwith deliver up possession of the messuages and premises, 

No. — , Lane, in the city of London, to G., of, &c., the receiver 

of the sd ppty appointed by the applicant as first mortgagee thof. 

Hich V. BilUter Street Offices Co., and In re Same Company, North, J., 
at Chambers, 18th June, 1892. A. 900. 

See Henry Pound, Son, and Hutchins, 42 Ch. 1). 402; and MeiropoUian 
Avudyamated Estates, Ltd., (1912) 2 Ch. 497, supra, p. 472. 



758 


DEBENTURES AND DEBENTURE STOCK. [ChaP. LXXIV. 


Form 47fi. 

Order giving 
first mort- 
gagee 
possesBion, 


Form 476. 

Order for 
receiver to 
hand over 
articlefi to 
third party, 
who claims 
same. 


Upon the applicon by summons of the dfts F., B. and S., the first 
mortgagees of leasehold flats and premises known as Albert Court 
Kensington Gore, in the county of, &c., and upon hearing the 
soloi, &c., It is ordered that the applicants, as such mortgagees as 
afsd, be at liberty to enter into and take possession of the ppty 
comprised in the indenture of mortgage dated the 4th July, 1898, 
and made between the Albert. Court Estate Coy, Limtd, of the one pt, 
and the applicants of the other pt. And it is ordered that the dfts 
J. and E., the trees of the indenture of the 12th July, 1898, mentd 
in the writ of summons herein, do render to the applicants an account 
of all rents received by them due on and after the 25th March, 19111, 
and of all payments made by them thereout since the 25th March, 
1901, and claimed by them <o be valid, with liberty for the applicants 
to apply, and under that liberty to object to any items of tlie 
account which (hey desire to attack. Also with liberty to the 
applicants to apply as to any balance shown by the sd account to be 
in the hands of the ad J. and R. And it is ordered that so unicli of 
the sd summons as is contained in para. 3 do stand over; and 
ordered that applicants be at liberty to add the costs of and incident 
to this applicon on their security and liberty to apply. Rosher {on 
helialj, dc.) v. Albert Court Estate, Lid., Wright, J., 10th July 1901. 

For summons, see Form 472, supra. 


Upon the applicon of the pit by summons, dated, &c., and iiiiun 
hearing the sclor for the applicant, counsel for C., in the summems 
named, and the solors for the dfts by their liqr, and upon reading, 
&c., It is ordered that B., the receiver appointed by the sd order, 
dated the 7tli November, 1891, do band over to the sd C. the several 
articles set forth in the schedule to her sd afft, filed the 10th December, 
1891 . And it is ordered that the costs of the receiver of and incidental 
to this applicon be allowed to him in bis accounts. Robson v. Cattell 
& Co., Chitty, J., at Chambers, 19th January, 1892. B. 211. 

Liberty for official liquidator to release equity of redemption in patents. MeUii 
Tube Co., HaU, V.-C., 17th March, 1878. B. 478. 
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CHAPTER LXXV. 

POWERS OF ATTORNEY. 

Occasions not unfrequently occur for the appointment by the receiver 
of an attorney or agent to act abroad, and in such cases it is necessary 
to apply to the Court for liberty to make the appointment, and the 
application should be supjairted by an affidavit showing why the 
appointment is necessary and that the fnoposed appointee is a lit aiui 
proper person. 

It is ordercfl that. W. W., the receivm' and manager appointed in 
this action, be at liberty for the i)urpose of continuing the, proceedings 
brought in Italy against the above-named coy by one R. B., to execute 
H power of attorney in the form .set forth in the schedule hto in favour 
of F. M, 

And it is ordered that the sd W. W., as sneh receiver, may be al 
liberty to expend a sum not exceeding 501. for the puT]>oses of tic 
sd proceedings. 

The Schedule defore refereed to. 

[Copy translalmi of power of attorney.] 

R. M. C. Textiles (1928), Ltd. (R. 411 of 1932). Stiebel, Reg, 

Upon the applicon of the ])It in the above-mentd action and of S., 
the prov liqr of the above-named coy, by summons dated, &c., It 
is ordered that the sd S., as such prov liqr of the sd coy, be at libeity 

to execute in favour of H., of , Paris, in the Republic of Franee, 

avocat, and, upon his giving security to be approved by the Ci, to 
transmit to the sd H. a power of attorney being the exhibit — — to 
the sd afft of C., filed the 2nd March, 1895, and which sd power of 
attorney is identified by the signature of the registrar (Cos Winding-u])) 
in the margin thof. And it is ordered that the sd S., a.s such prov 
liqr to the sd coy, be indemnified, out of the assets coming to the hands 
of the .sd T. a.s such receiver, against any costs which he may become 
liable to pay in any proceedings properly brought or defended by the 
sd H. under the sd power of attorney. And it is ordered that the 
costs of and consequent upon this applicon be costs in the above action. 
Akers (on behalf) v. Veuve Monnier, dc., Ltd., Wright, J., 1898. 


Form 477. 
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Form 479. 

Order in- 
dorsed on 
power of 
attorney. 


Form 480. 

Order giving 
liberty to 
employ 
attorney to 
carry out sale, 


Form 481. 

Power of 
attorney 
referred to in 
last Form. 


Upon the applicon, &c., it is ordered that the within written power 

of attorney, being the exhibit G. M. S. to the sd afft of dated, 

&c., executed by T., the receiver and manager appointed herein, in 
favour of H., be and the same is, subject to the reservation as to 
clause 1 thof imposed by the Ct, hby approved for the purpose of 
authorizing the sd H, to do the several acts and things, subject to 
the reservation afsd specified in the sd power of attorney. The 
Ijondon Paris Securiiies Corpn. (on behalf, &c.), Buckley, J., 6th 
September, 1905. 


Upon the applicon by summons, &c. 

And upon hearing, &c. 

And upon reading the judgment dated the 25th day of February, 
1930, the order (for sale) dated the 16th day of June, 1931, the order 
dated the 22nd day of June, 1931, to wind up the above-named dft 
Melanesia Coy, Limtd, made ’* In the matter of The Melanesia Coy, 
Limtd, and In the matter of the Cos Act, 1929 (No. 00445 of 1931),” 
the afft, &c. 

And upon the off recr and prov iiqr of the dft Melanesia Coy, Limtd, 
being indemnified to his satisfaction. 

It is ordered that the above-named dft Melanesia Coy, Limtd (by 
the off recr and prov liqr), and the above-named dft B. and I. Trust, 
Jjimtd, do join in the sale of the ppty to B. P. & Coy, Limtd, referred 
to in the sd order dated the 16th day of June, 1931. 

And it is ordered that H. J. P., the receiver appointed in this action, 
and the above-named dft Melanesia Coy, Limtd (by the off' recr and 
]irov liqr), and the above-named dft B. and I. Trust, Limtd, be at 
liberty to execute a power of attorney appointing R. W. B. and 

N. A. M., both of — — , , Australia, as their joint and several 

attorneys in the form set forth in the schedule hto, for the purpose 
of carrying such sale into effect. 

The Schedule before referred to. 

[See rwxt Form.] 

Stiebel, Reg. (M. 730 of 1930.) 

A power of attorney created the day of , 19 — , by H. J. P., 

of , London, chartered accountant, and by Melanesia Coy, Limtd, 

whose registered office is situate at (hnftr called “the coy”), 

acting by E. P., of , one of the off reers in cos liquidation, the 

prov liqr of the coy (hnftr called “ the liqr ”), and by B. and I. Trust, 
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Limtd, who.se registered office is situate at (hnftr called “ the Form 481^ 

tree coy ”). 

Whereas hy a trust deed dated the day of , 19—, and made 

hctween the coy, of the one pt, and the tree coy, of the other pt, after 
reciting that the coy had determined to issue debenture stock to be 
constituted and secured in manner thereinafter provided, it was by 
the deed now in recital witnessed that the coy charged in favour of 
the tree coy all its undertaking and assets for the time being both 
present and future upon certain trusts therein expressed for securing 
the sd debenture stock. 

And whereas shortly after the execution of the sd deed the coy 
issued 6 p.c. debenture stock framed in accordance with the form set 
forth in the first schedule to the sd deed. 

And whereas on the day of , 19 — , an action in the matter 

of the coy between Bank, Limtd, on behalf of themselves and 

all other the holders of the 6 p.c. debentun! stock of the; coy as j)lts and 
the coy and the tree coy as dfts, 1930, M. 730 was coinincnccd in the 
Chancery Division of the High Ct of Justice in England, claiming to 
liave the trusts of the sd trust deed carried into execution by the Ct 
and to have a receiver and manager appointed. 

And whorea.s by a judgment dated the day of . 19—, of 

the sd Ct made in the sd action it was ordered and adjudged that the 
trusts of the sd trust deed be jierformed and carried into execution 
and the sd H. J. P. wa.s appointcal receiver on behalf of the j)lt,s and 
all other the holders of the sd debenture stock of the coy cntld to the 
ben(‘fit of the sd trust deed of the undertaking of the coy and all its 
})pty excluding uncalled cajiital comprised in or subject to the charge 
created by the sd deed. 

And whereas the sd H. J. P. has given security as such receiver to 
the satisfaction of the judge. 

And whereas on the day of , 19 — , the sd Bank, Limtd, 

presented a peton to the .sd Ct, In the matter of the coy and in the 
matter of the Cos Act, 1929 (No. 00445 of 1931), praying that the coy 
might be wound up by the sd Ct under the provisions of the Cos Act, 

1929. 

And whereas by an order dated the day of , 19 — , of the 

sd Ct made in the sd action it wa.s ordered that the sd H. J. P. be at 

liberty to accept an oSer for the sale of the ppty of the coy to B. P. & 

Cuv, Limtd, of , Australia, such offer being contained in a letter 

datfd the day of , 19 — , from the sd B. P. & Coy, Limtd, to 

K. W. B., and that such ppty be sold with the approbation of the judge. 

And whereas by an order dated the day of , 19 — , of the 

sd Ct made upon the sd peton it was ordered that the coy be wound 
up by the sd Ct under the provisions of the Cos Act, 1929, and that 
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Iton 481. one of the off recrs attached to the sd Ct be constituted prov liqr of 
the affairs of the sd coy and the sd E. P. has been so constituted. 

And whereas the sd H. J. P. as such recr as afsd, the coy by the 
liqr as such hqr as afsd, and the tree coy as such trees as afsd, 

are desirous that B. W. B. and N. A. M., both of , Australia, 

should be appointed as their joint and several attorneys and attorney 
in the manner and for the purposes herein appearing. 

And whereas by an order dated the day of , 19 — , of the 

sd Ct made in the sd action it wa.s ordered (inter alia) that the coy by 
the liqr and the tree coy .should join in the .sale of the ppty of the coy 
to the sd B. P. & Coy, Limtd, referred to in the sd recited order of the 

day of , 19 — , and that the sd H. J. P., as such recr as 

afsd, the coy by the liqr and the tree coy should lie at liberty to execute 
a joint and .several power of attorney in the .sd order referred to which 
ha.s been approved by the Ct as a proper power of attorney, meaning 
thereby this deed. 

Now this deed witnesseth that the sd H. J. P. as such recr as 

afsd, the coy by the liqr as such liqr as afsd, and the tree coy as 

such trees as afsd, and each of them in pursuance of the sd recited 

order dated the day of , 19 — , hby appoint the .sd R. W. B. 

and N. A. M. jointly and each of them severally to be their attorneys 
or attorney for them and/or any two and/or each of them, and in their 
respive names and in their respive behalf to do and execute the 
following acts and deeds; — 

1. To .sell the ppty of the coy to the sd B. P. & Coy, Limtd, or their 
nominees on the terms of the sd recited offer, and to enter into a contract 
for the purpose of carrying snch sale into effect, such contract to be 
subject to the approval of the Cl in the sd action. 

2. To enter into, make, sign, execute, register, perfect and do or 
cause to be entered into, made, .signed, executed, registered, perfected 
and done according to the laws for the time being in force in the 
Commonwealth of Australia and/or the Mandated Territory of New 
Guinea, all such things, contract.s, agreement.s, receipts, assignments, 
tran.sfers, conveyances, reconveyances, releases, discharges, surrenders, 
assurances, instruments, deeds notices, notarial acta and things which 
in the opinion of the attorneys or attorney may be expedient, necessary 
or convenient for completing the sd sale, and for this purpose to afhx 
the foreign seal of the coy to any such contract, agreement, receipt, 
assignment, transfer, conveyance, reconveyance, release, discharge, 
surrender, assurance, in.strument, deed, notice or notarial act. 

3. To acknowledge in the respive names of the sd H. J. P., the coy 
by the liqr and the tree coy and as their respive acts and deeds 
this power of attorney, and to register and record the same in the 
proper office or offices in the Commonwealth of Australia and/or 
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in the Mandated Territory of New Guinea, and to do or procure to be Form 481. 

done any and every other act and thing whatsoever which may be in 

any wise requisite or proper for authenticating and giving full effect 

to this power of attorney according to the laws and usages of the 

Commonwealth of Australia and/or the Mandated Territory of New 

Guinea. 

4. Generally to do all such acts and tilings not herein speeiallv 
authorised as the attorneys or attorney may deem proper or expedient 
for 01 in relation to all or any of the purposes or matters afsd. 

5. To appoint from time to time or generally such person or persons 
as tlie attorneys or attorney may think fit as their or his substitute 
or suiislitutes to do, execute and perform all or any of such matters 
and things afsd and subject to such restrictions (if any) as the attorneys 
or attorney shall think fit and to revoke the appoiiitinent or appoint- 
ments of such substitute or siibstitut.es and to ajipoint another or others 
in his or their place as the attorney.'- or attorney shall from time to 
time think tit. 

G. The .s(l H. J. F., the coy by the liqr, and tlie tree coy liby agree 
to ratify, confirm, and allow .all and whatsoever tlie attorneys or 
attorney or his or their substitute or substitutes shall lawfully do or 
cause to lie done in or about the premises by virtue of this power of 
attornin’. 

7. The ,sd H. J. P., the coy liy the liqr, and tree eoy, declare lliat 
this power of attorney shall continue in force until notice by cublegram 
or letter of revocation liof shall be actually received by the attorneys 
or attorney, or lii.s or their siih.stitute or .sub.stifntes, for the time being 
in tlie exercise hof, whichever dat<‘ siiall be the earlier. 

8. xVud it i,s hby declared tliat. the attorneys or attorney in exeivising 
the power hby conferred on them shall conform to the regulations and 
directions for the time being imjio.sed on or given to them by the sil 
H. J. P,, the coy by the liqr. and tlie tree coy, jirovided always tliat 
no person dealing wdth the attorneys or attorney or any .sub.stitute oi 
substitutes shall be, concerned to .see or enquire whether or not he is 
or they are acting in accordance with such regulation, s or direetion.s, 
and notwithstanding any breacli of such regulations or direetion.s 
committed by the attorneys or attorney or any substitute or .substitutes 
with regard to auy act, deed or instrument, the same shall as between 
the ad H. J. P., the coy by the liqr, and the tree eoy, and the person 
or persons dealing with such attorney or attorneys, or any suli.stitute 
or substitute, s, be valid and binding on the sd H. J. P., the coy by the 
liqr, and the tree coy, to all intents and purposes. 

lu witness, &c. 
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CHAPTER LXXVI. 

RECEIVERS’ ACCOUNTS. 

A RECEIV’EK is required to deliver to tic registrar, accounts in respect 
of every six months after his appointment. The account mu.st show 
the aggregate amount of receijd.s and payments to date. If a receiver 
appointed out of Court fails to render proper accounts, a liquidator 
now has power to apply to the Court for an order directing the receiver 
to render proper accounts, and a].so to fix the remuneration of the 
receiver. 

These provisions are contained in sects. 310 and 311 of the Act, which 
provide as folhws; — 

310. — (1) Every receiver or manager of the. j)roperty of a eorapaiiy vvlio has 
been appointed under the powers contained in any instrument shall, within one 
month, or such longer period as the registrar of eompanies may allow, after the 
expiration of tlie period of .six months from the date of his appointinent and of 
every siibscqnont period of six months and within one month after iic ceases to 
act as receiver or ntanager, deliver to the registrar of eompani('.s for registration 
an abstract in the prescribed form showing his reecipts and his ])ayinenta during 
that period of six months, or, whore ho ceases to act as aforesaid, during the period 
fniin the end of the period to which the last preceding abatraet related np to the 
date of his so ceasing, and the aggregate amount of his receipts end of his payinenta 
during all preceding periods since his appointment, 

(2) Every receiver or manager who makes default in complying with the 
provisions of this section shall !«• liable to a fine not exceeding five pounds for 
every day during which the default eontinucs. 

311. — (1) If 

(a) any receiver of the property of a company, who has made default in 
filing, delivering or making any return, account or other document 
or in giving any notice, which a receiver is by law required to file, 
deliver, make or give, fails to make good tlio default within fourteen 
days after the service on him of a notice requiring him to do so; or 
(h) any receiver or manager of the property of a company who has been 
appointed under the powers contained in any instrument, has, after 
being required at any time by the liquidator of the company so to 
do, failed to render proper accounts of his receipts and payments and 
to pay over to the liquidator the amount properly payable to him; 
the court may, on an application made for the purpose, make an order directing 
tlie receiver or manager, as the case may be, to make good the default within 
such time as may he specified in the order. 

(2) In the case of any such default as is mentioned in paragraph (a) of the 
last preceding subsection an application for the purposes of this section may be 
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made by any member or creditor of the company or by the registrar of companies, 
and the order may provide that all coats of an incidental to the application shall 
be borne by the receiver, and in the case of any such default as is mentioned in 
paragraph (b) of that subsection the application shall be made by the liquidator. 

(3) Nothing in this section shall he taken to prejudice the operation of any 
enactment.s imposing penalties on receivers in respect of such default as is 
mentioned in paragraph (a) of subsection (1 ) of this section. 

The following rules of R. S. C., Ord. L., also apply:— 

Ord. L. r. 18. — When a receiver is appointed with a direction that he shall pass 
accounts, the Court or judge shall fix the days upon which he shall (annually 
or at longer or shorter periods) leave and pass such accounts, and also the days 
upon which he shall pay the balances appearing due on the accounts so left, or 
such part thereof as shall be certified as proper to be paid by him. And with 
refipeet to any such receiver as shall neglect to leave and pass his accounts ami 
pay the balances thereof at the times so to be fixed for that purpose as aforesaid, 
the judge before whom any such receiver is to account may from time to time, 
when hi.s subsequent accounts are produced to be examined and passed, disallow 
the salary therein claimed by such receiver, and may also, if he shall think lit, 
charge him with interest at the rate of HI. per (x>nt. per annum upon the balances 
80 neglected to be paid by him during the time the same shall appear to haxe 
rcmRin<'d in the hands of any such receiver. 

Interest op unpaid balances may be enforced though the receiver 
has been discharged. Harrison v. BoyJeU, C Sim. 211; Re Edieanh. 
31 L. T. Ir. 212. A receiver is liable for loss where he has knowingly 
placed the money in improper band.s. Knighi v. Lord Plymoitih. 
3 Atk. ISO, 

R. 19. — Receivers’ accounts shall he in the Form No. H in Appendix L, with 
such variations as circumstances rna^ require. 

See Form 482, infra. 

R. 20.— Every receiver shall leave in the chambers of the judge to whom the 
cause or matter is assigned his account, together with an affidavit verifying the 
same in the Form No. 22 in Appendix L, with such variations as circumstances 
may require. An appointment shall thereupon be obtained by the plaintiff or 
person having the conduct of the cause for the purpose of passing such account. 

B. 21. — In case of any receiver failing to leave any account or affidavit, or to 
pass such account, or to make any payment, or otherwise, the receiver or the 
parties, or any of them, may be required to attend at chambers to show cause 
why .such account or affidavit has not been left, or such account passed, or such 
pa 5 -ment made, or any other proper proreeding taken, and thereupon such 
directions as shall be proper may be given at chambers or by adjournment into 
Court, including the discharge of any receiver and appointment of another, and 
payment of costs. 

A similar rule applies in County Courts, C. C. R. 1903, Ord. XIll. 
r. 12. 

R. 22.— A certificate of the master, stating the result of a receiver’s account 
shall from time to time be taken. 


Fixing days 
for receivers 
to leave and 
pass their 
accounts and 
pay in 
balances. 

Neglect of 
receiver. 


Form of 

receivers’ 

accounts. 


Leaving 
account in 
chambers. 


Consequences 
of default by 
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Certificate of 
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account. 
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Ab to paying receiveis’ balances into Court, sec Supreme Court 
Funds Eules, 1927, Ann. Pr., 1938, Part III., p. 1965 et seq. 

The order appointing a receiver almost always gives directions as 
to bringing in his accounts and payment into Court of the balances 
certified to be due from him. 

Where he is appointed out and out and directed to give security, 
the order usually directs that he do, “ on such days as shall be fixed 
by the Master’s (or registrar’s) certificate approving such security, 
leave in the chambers of the judge (or of the said registrar) his accounts 
as receiver (and manager) and do, within fourteen days after the 
date of the Master’.s (or regi.strar’s) certificate allowing such accounts 
pay the balances to be certified as due from him as the judge shall 
direct.” And where he is appointed “ upon hi.s giving .security,” 
a similar order as to accounts and payments is made. Sometimes 
the form is .shorter, e.g., “ pass his accounts and pay the balances 
to be certified as due from him as the judge shall direct.” Where, 
however, an order is made appointing a receiver who has already 
given .security, the order usually fixes the days for bringing in his 

accounts, e.g., “do on the day of next, and on each 

succeeding day of and - — day of , leave his account.” 

The general practice is to order half-yearly accounts, but sometimes 
a yearly account is ordered. Sec Form 273. 

For Master’s or registrar’s certificate of security given and fixing 
the days for leaving the accounts, sec Form 248. 

The omission to leave his account as ordered is a contempt of Court, 
but the usual plan is to apply under Ord. L. r. 21, supra. 

The account having been brought in, an appointment .should be 
obtained to proceed thereon. At the time thus fixed the receiver 
and his solicitor shoidd attend and vouch the account. The plaintiff 
and other parties can also attend. Sureties are not entitled to attend 
without an order giving them liberty and then only at their own 
expense. Ee Birmingham Brewing Co., 31 W. E. 415. 

In due course the Master’s or registrar’s certificate of allowance 
should be obtained. 

When the receiver finds that the accounts will not be ready in time 

he can apply by summons “ that he may have days’ further time 

1o leave his account as such receiver, pursuant to the order in the 
above matter dated, &c.,” and if his affidavit shows ground for extending 
the time an order will be made accordingly. 

If the receiver makes default, the plaintiff or any other party to the 
action can take out a summons under Ord. L. r. 21, supra. 

See further, Dan. Ch. Pr., 8th ed., pp. 1492 — 1498. 
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(Titk, (fee.) Form 482. 

The first account of J. H., receiver and manager appointed in this Reoeiver’i 
action, of all the ppty and assets of the dft coy comprised in or subject ^ jg j 

to the securities or charges created by the dft coy to the pit and the 
other debenture holders, and also to manage and work the business of 
the sd coy from the day of to the day of — — inclusive. 




Receipts. 


Payments and Allowanoe®, 

(Dj 

(2) 

(3) 

(4) 

(5) 

(6) 

(D 

(8) 1 

(9) 

(10) 

ll 

Date 

when 

received. 

Names 
of Persons 
from whom 
received. 

On what 
AccouJit 
received. 

Amount 

received. 

Number 
of Item. 

Date 
when 
paid or 1 
allowed. 

Names of 
Persons 
paid or 1 
allowed. 

For what 
purposes 
paid or 
allowed. 

Amount 
paid or 
allowed. 




1 








The entries will be (‘oiK'i.se, t.g., in the receipts account “ goods .sold and 
delivered,” and in the payments account, ” wages account,” “ carriage a( count, " 
“ coal account,” ” ingredients,” “ salary account,” and so forth. 

See R. S. C., .Appendix L, No. 14. 


No. of coy . Form 483. 

The Uo.s Act, 1929. [No registration Abstract of 

fee payable,] “<1 

^ payments. 

(Sect. 310.) 

Receiver or Manager’s Abstract of Receipts and Payments. 

Pursuant to sect. 310. 

Name of coy . 

Name and address of receiver or 
manager. 

Date and description of security 
containing the powers under which 
receiver or manager is appointed. 

Period covered by abstract 

Presented by . 


J From . 

Ito— . 



[Table. 
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Farm 488. 


Form 484. 

Affidavit as 
to receiver’s 
account. 


Abstbact. 

1 Abstract. 

Receipts. 


Payments. 


Brought forward 

£ a. d. 

Brought forward 

£ a. d. 


1 

1 

The receipts and pajTnents 
must severally be 

added up at the foot 
of each sheet and the 
totals carried forward 
from one abstract to 
another without any 

intermediate balance so 
that the gross totals 
shall represent the 

total amounts received 
and paid by the 

receiver or manager 
since the date of 

1 appointment . 


Carried forward 


Carried forward 



Dated the day of , 19 — . 

(Signature) . 


{Title.) 

I, , of , the receiver and manager a[)j)ointed in the above 

action, make oath and say as follows; — 

1. The account marked with the letter “ A ” produced and shown 
to me at the time of swearing this my afft, and purporting to be my 
account of the moneys received and ])d by me as receiver and manager 
of the ppty of the dft coy comprised in or subject to the debentures 
issued by the dft coy to the pit and the other debenture holders, from 

the day of to the day of , both inclusive contains 

a true account of all and every sum of money received by me or by 
any other person or per.sons, by my order or to my knowledge or 
belief, for my use, on account or in respect of the sd coy’s business 
during the period afsd, except what is included as received in my 
former account [or accounts] sworn by me. 

2. The several sums of money mentd in the sd account, hby verified 
to have been pd and allowed, have been actually and truly so pd 
and allowed for the several purposes in the sd account mentd. 

3. The sd account is just and true in all and every the items and 
parlars therein contained, according to the best of my knowledge, 
opinion and belief. 

[3a. The books now produced and shown to me, marked , are 

resply the voucher card book, the petty cash book, the petty cash 
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book — City, the wages book, the labour book, the wages and labour 
book, the cash book. 

3b. All the sd books were used by me in the management and 
keeping of the accounts at the factory afsd, and contained parlars of 
payments made by me and included in my sd account.] 

4. The Society, Limtd, my sureties named in the bond dated 

the day of , is stUl carrying on business, and has not 

become insolvent, and no peton is pending for its winding-up [or the 
sd A. and B., the sureties named, &c., are both alive and neither of 
them has become bankrupt or insolvent]. 

.Sometimea & separate affidavit as to wages and saJaries is made by the receiver 
and manager as follows: — 

1. The bundle of wages and salaries sheets now produced and 

shown to mo, marked , contains a just and true account of all 

the payments made in respect of wages and salaries in the carrying 

on of the dft coy’s business by me between the day of and 

the day of . 

2. The several sum.s of money mentd in the sd wages and salaries 
sheets, hby verified to have been pd and allowed, have been actually 
and truly so pd and allowed as mentd in such sheets. 

3. The sd bundle of wages and salaries sheets are just and tjue in 
all and every the item.s and parlars therein contained according to 
the best of my knowledge and belief, and it was noce.s.sarj’ and profjer, 
in order that the ad business might be properly carried on, that th(.‘ 
several persons mentd in such wages and salary sheets should be 
employed. I employed no one whoso services could be dispensed with. 


1. The account maiked, &c., contains a true account of, &c. (os in 
Form 484). 

2. The several sums, &c. 

3. The sd account is just, &c. 

4. The L. G. Society, Limtd, &c. 

6. Shortly after our appointment as receivers and managers on 
the 28th October, 1892, we appointed J. F., of C., in the province 

of , Spain, to be our manager and agent in Spain at a salary of 

40Z. per month, and he has continued to act in that capacity ever 
since. During his engagement as such manager and agent as afsd, 
the sd J. F. has duly and regularly dehvered to us monthly accounts 
of the working expenses and salaries pd by him in connection with 
the maintenance and management of the railway in Spain, of which 
we are receivers and managers. 


Form 4M. 


Form 485. 

Affidavit by 
rocoiver and 
manager aa to 
payments for 
wages, &e. 


Form 486. 

Affidavit 
where agent 
abroad and 
vouchers in 
foreign 
language. 


P.— D. 
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6. By an order dated the 5th May, 1894, the appointment of the 
sd J. F. as our agent and manager of the sd railway in Spain was 
confirmed by the Ct, and such appointment has been from time to 
time continued with the sanction of the Ct, and finally, by an order 
dated the 19th May, 1896, the Ct sanctioned the employment of the 
sd J. r. being continued for a further term of three months from the 
1st May, 1896, at a salary of 301. per month. 

7. Since his appointment up to and including the 31st July, 1896, 
the sd J. F. acted as our agent and manager, and managed the 
line, and the second pt of the account G. G. H. 4, hnbefore mentd, 
is the account of the sd J. F. for that period. The sd account has 
been prepared from monthly sheets sent to us from time to time by 
the sd J. F., and the items of receipts numbered 1 to 15 inclusive in 
the sd second pt of the sd account represent the amounts received 
by the sd J. F. as manager, being the amounts remitted by us to 
him from London and the amounts received by him from all sources 
in Spain. The items of payment numbered 1 to 163, both inclusive, 
of the sd second pt of the sd account represents the amounts of 
payments made by him for working expenses and other necessary 
expenditure during the same period. 

8. To the best of our knowledge, information and belief, the sd 
second pt of the sd account contains a true account of all and every 
sum of money received by the sd J. F as such agent and manager 
as afsd for the period before mentd, and the several sums of money 
mentd in the second pt of the sd account to have been pd and 
allowed for the several purposes in the sd account mentd were duly 
pd and allowed for the several purposes in the sd account mentd, 
and we believe the sd second pt of the sd account to be just and true 
in all and every the items and parlars therein mentd. 

9. We have carefully examined and checked the accounts as 
received by us from the sd J. F. from time to time as afsd so far as 
the documents in our possession as receivers and managers enabled 
us to do so. 

10. The accounts of the sd J. F. are kept in the currency of 
Spain, and in the sd second pt of the sd schedule the amounts received 
and pd are shown in such currency. 

11. We well understand and are conversant with the Spanish 
language, and say that the bundle of documents now produced and 

shown to us marked , which are for the most pt written in 

Spanish, are the vouchers for the items of payments numbered 1 to 
163 contained in the sd account and such vouchers are the proper 
vouchers for the sd items of payment contained in the sd account. 
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We, A. B., of , and W. H. C., of , sureticB that J. H., 

of , the receiver appointed in the above action by order dated 

the 6th Angnst, 1897, will duly account for all moneys which he 
shall receive on account of all the ppty and assets of the dft coy 
comprised in or subject to the securities or charges created by the 
dft coy, the pit, and the other debenture holders, and also to manage 
and work the business of the sd coy, severally make oath and say 
as follows : — 

I, the sd A. B., for myself say: — (1) I am, after paying all my 
just debts and liabilities, well and truly worth the sum of 10,0001. 
and upwards; and I, the sd W. H. C., for myself, say: — I am, after 
paying all my just debts and liabilities, well and truly worth the 
sum of 10,0001. and upwards. 

Sworn, Ac. 

Upon passing the accounts evidence is rwiuircd that the sureties arc solvent. 

For notice of appointment to proceed on account, see I). C. F., 7tli cd., 1341. 


Upon the applicon by summons dated the 6th day of February, 
1889, of the ])lts, and upon hearing the solors for the ap])licants and 
for the dfts, and upon reading the three several orders, dated resply 
the 5th May, 1898, the 20th June, 1898, and the 1st July, 1898, and 
the alft of E. H., filed the 8tb February, 1899, It is ordered that the 
monthly cash statements rec^eived by the sd E. H., the receiver and 
manager appointed in thi,s action, from the business in Ontario, verified 
by the afft of the sd receiver and manager, be accepted as sufficient 
accounts of the receipts and payments by the. attorney and agent of 
the receiver and manager in connection with the business in Ontario 
and Sydney, New South Wales, such monthly statements to be filed 
with the receiver’s account of his receipts and payments in this action. 
And it is ordered that the costs of this applicon be costs in this action. 
Re The Bell Organ and Piano Co.. Ltd., The Consolidated Trust, Ltd. 
V. The Bell, <6c. Co., Ltd., Wright, J., 8th March, 1899. 

OocaBionally special directions as to vouching are requested, as in the above 
case. 


I hby certify that, in pursuance of the order made in this action, 

dated the day of , and the certificate dated the day 

of - — , J. H., of , the person appointed receiver on behalf of 

the pit and first and second debenture holders of the dft coy of all 
the ppty and assets of the sd coy comprised in or subject to the 
securities or charges created by the dft coy to the pit and the sd 
debenture holders, and also to manage and work the business of the 

49 ( 2 ) 
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Form 488. 
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Form 489. 
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Form 489. sd coy, has left at my chambers his first account as such receiver 
and manager of his receipts and pa 5 rments and allowances in respect 
and out of the sd ppty and assets and in respect of the management 

of the sd business from the time of his appointment, the 

day of to the day of , both days inclusive, and such 

account has been passed and allowed. The sd receipts amount 
altogether to the sum of 14,3281., and the sd payments and allowances 
amount to the sum of 14,5541., and there is due to the sd receiver 
on the balance of his sd first account the sum of 2251. 

Parlars of the sd receipts and payments, except as hnftr mentd, 
appear in the account marked “ A,” verified by the afft of the sd 

receiver, filed the day of , and such account is to bo filed 

with this certificate. 

Except that of the items of disbursement in the sd account I have 
disallowed those numbered 248 and 505, and I have deducted from 
the item numlxTcd 17 the .sura of 11. 6s. 5(1., and from the item 
numbered 22 the sum of 81. 10s., and in addition to disbursements 
a])peariiig in such aeoount, the sd receiver and manager has pd or 
retained and been allowed the sum of 1161. 9s. for his remuneration 
during the period covered by the sd account, and 571. 14s. Sd. his 
a.scertaijicd costs of passing his sd account. 

The further evidence, produced consists of the afft of the sd 3. H., 
filed the 15th June, 1898, and the several exhibits therein referred 
to. 

Dated the day of , 1898. 

H. J. Hood, Registrar of Cos Winding-up. 


Form 490. 

Certificate of 
passing of 
[tenth] 
account of 
receiver. 


I hby certify that in pursuance of the order made in this action 
dated the 21st June, 1930, and the certificate filed the 14th July, 

1930, S. W. T., of , in the city of London, the person appointed 

receiver and manager on behalf of the pit and all other the holders 
of the mortgage debentures of the dft coy of the undertaking of the 
dft coy and all its ppty (except uncalled capital) comprised in or subject 
to the security and charge created by the debentures issued by the 
dft coy to the pit and the other debenture holders, but who was not 
to act as such manager after the 15th July, 1930, without the leave 
of the judge, which period was by order dated the 15th July, 1930, 
extended to the 15th October, 1930, has left in the chambers of the 
registrar, Cos Ct, his tenth account as such receiver of his receipts 
and payments and allowances in respect and out of the sd undertaking 
and ppty from the 2lBt September, 1932, to the 20th December, 1932 
(both days inclusive), and such account has been passed and allowed. 
The sd receipts (including the sum of 1 ., the balance retained 
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by the sd receiver on the passing of his ninth account) amount altogether Form 490. 

to the sum of 1., and after making the allowance for costs hnftr 

mentd there is due from the sd receiver on the balance of his sd tenth 

account the sum of {copy in words) 1., which sum of 1. is to 

be retained by the sd receiver and accounted for by him on the passing 
of his next account. 

The parlars of the above receipts appear in the account marked 
■■ J ” verified by the afft of the sd receiver filed the 16th January, 

1933, and which account is to be filed with this certificate. 

The item of disbursement in the sd account amounting to the sum 
of 31. 7s. 6(i. has been disallowed by me. 

The sd receiver ha.s pd or retained and been allowed the sum of 
1. for his ascertained coats of passing his sd tenth account. 

The further evidence produced consists of the certificate of the 
pa.s.sing of the sd receiver’s ninth account filed the 21st October, 1932, 
and the certificate of the Accountant-General dated the 28th October, 

1932, of the lodgment in Ct by the sd receiver of the sum of £100 on 
account of the balance found due from him on the p8.ssing of his sd 
mnth account. 

Dated tlie day of January, W3S. 

, 'B.egtt.Uar. 

Dominion Gramophone Records, Ltd. 1135 oi 1930). 


1 hby certify that in pursuance of the order made in this action dated 
the 28th day of June, 1932, and the certificate filed the 4th day of 

August, 1932, M. C. 8., of , in the City of London, chartered 

accountant, the person by the sd order appointed receiver and manager 
on behalf of the pit of the ppty and assets of the dft coy (except uncalled 
capital) comprised in or subject to the securities and charge in favour 

of the pit created by the deed of security dated the , 19 — , made 

between the dft coy, of the first pt, the pit of the second pt, and the 
Board of Trade, acting through the Export Credits Guarantee Depart- 
ment, of the third pt, and the debenture dated the , 19 — , issued 

by the dft coy to the pit in the writ of summons in this acton 
mentd to act in place of Sir G. G., but who was not in any event to 
act as such manager after the 19th August, 1932, without leave of the 
judge, has left in the chambers of the Registrar, Cos Ct, (1) the first and 
final account of Sir G. G., the receiver and manager appointed in this 
action by order dated the 19th February, 1932, of the receipts and 
payments of the sd Sir 6. G. in respect and out of the sd ppty and 
assets from the time of his appointment, the 19th February, 1932, to 
the date of his decease, the 26th June, 1932 (both days inclusive); 


Form 491. 

Registrar's 
certificaU' of 
passing n‘- 
oeiver’s first 
and final 
account and 
first account 
of now 
receiver. 
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FMm 491. and (2) the first account of the sd M. C. 8., as the receiver and manager 
appointed by the sd order dated the 28th June, 1932, of his receipts 
and payments and allowances in respect and out of the sd ppty and 
assets from the time of his appointment, the 28th June, 1932, to the 
19th August, 1932 (both days inclusive), and such accounts have been 
passed and allowed. The pit and the dft coy have attended by their 
respi\e solors. 

The receipts in the sd first and final account of Sir G. G., deceased 

(including (a) the sum of 1. borrowed by him from the pit by way 

of overdraft pursuant to the sd order dated the 19th February, 1932, 

and (b) the sum of 1. received by the sd Sir G. G. on account of 

purchase-money on the sale of certain assets of the dft coy sanctioned 
by the order in this action dated the 19th August, 1932), amount 
altogether to the sum of —1., and the payments in .such account 

amount to the sum of 1., and there is due from the estate of the 

sd Sir 6. G., deed, on the balance of such first and final account the 

sum of 1. (repre.senting the proceeds of sale hn before referred to), 

which sum has l.)een duly accounted for by the sd M. C. S., as hnftr 
appears. 

The question of the remuneration of the sd Sir G. G., deed, is 
standing over. 

The receipts in the sd first account of the ad M. C. S. (including (a) the 

sum of 1., borrowed by him from the pit by way of overdraft 

pur.suant to the sd order dated the 19th February, 1932; and (b) the 

ad sum of 1. found due from the estate of the ad Sir G. G. on the 

passing of his first and final account) amount altogether to the sum 
of 1. 

Pursuant to the order in this action dated the 5th October, 1932, 

the above-mentd sum of 1. has been placed on deposit, free of 

interest, with the pit by the sd M, C. S. on the terms in the sd order 

mentd, and in the event of such sum of 1., or any pt thof, being 

taken off deposit by the sd M. C. 8., he is to account for the same on 
the passing of his subsequent accounts. 

The payments in the sd first account of the sd M. C. S. (including 
the allowance for costs hnftr mentd) amount to the sum of 1. 

After taking into consideration the deposit by the sd M. C. S. with 

the pit of the sd sum of L, there is due to the sd M. C. S. on the 

balance of his sd first account the sum of [copy in words] 1. 

The parlars of the above receipts and payments appear in the accounts 
fastened together and marked “A,” verified by the affidavit of the sd 
M. C. S. filed the 31st October, 1932, and which accounts are to be 
filed with the certificate. 

In addition to the disbursements appearing in his sd first account, 
the sd M. C. S. has been allowed the sum of 1. for the ascertained 
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costs of the giving of security by the sd Sir G. G. and by the sd M. C. S. 
and the passing of the sd accounts. 

The evidence produced consists of the five several orders dated 

resply the , 19 — , the , 19 — , the , 19 — , the , 19 — , 

and the , 19 — , the judgment dated the 23rd March, 1932, the two 

several affts of M. C. S. filed resply the and the , 19 — , and the 

exhibits in the ad affts resply referred to. 

Dated the 2nd day of December, 1932. 

, Registrar. 

Agricultwral and General Engineers, Ltd. (A. 537 of 1932). 

.Sometimes, e.g.. wiiere it is proposed to discbaif^e the receiver without passing 
any further account, as in Form 513, it is necessary to bring the accounts up to 
date by an affidavit as follows: — 

I, , the receiver, make oath, &c. 

1. From the 17th January, 1899, the date up to which my accounts as 
receiver have been passed and allowed, as appears by the oertificate of 
the registrar dated the 2nd May, 1899, to the time of swearing this 
my afft, I have as such receiver afsd received the several sums of money 
set out in the. first schedule hto, and I have pd the sums set out in 
the second schedule hto. 

2. Save as is mentd in the sd first and second schedules hto, I have 
not, nor has any other person or persons by my order or to my know- 
ledge or belief, for my use since the .sd 17th January, 1899, received 
or pd any sum or sums of money as such receiver as afsd. 

3. To the best of my knowledge and belief there are no further 
sums to be received or pd by me as such receiver as afsd, nor any 
further duties to be performed by me in that capacity. 

(Schedules follow.) 

First; showing number of item, date when received, name of person 
from whom received, on what account received, amount received. 
Second schedule; number of item, date when pd, person to whom 
pd, for what purpose, amount pd. As in Form 482. 


I, , of , the receiver and manager appointed in the above 

action, make oath and say as follows: — 

1. Since the of , being the date down to which I have 

brought my first and final account rendered in this action, I have 
neither received nor pd anything as such receiver and manager: nor 
is there any payment due to or from me as such receiver and manager, 
nor to my knowledge and belief has any person or persons since the 


Form 491. 


Form 492. 

Affidavit of 
receiver’s 
receipts since 
last account. 


Form 493. 

Another 
when nothing 
received. 
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Form 483. 


Form 494. 

Summons for 
liberty to 
attend taking 
of deceased 
receiver’s 
account. 


Form 495. 

Order that 
receiver do 
pass final 
account and 
be discharged, 


sd of either received or made any payment for my use or on 

my account in respect of the sd action. 

2. The whole of the moneys received by me on account of the above 
receivership are included in the sum of 9441. Is. 5d. pd by me into Ct 
to the credit of the above action on the of . 


Let, &c. [Form 171 or 172), on the pt of the dft F. R., that he may 
be at liberty at the expense of the estate to attend on behalf of 
himself and other holders of second mortgage debentures on the 
taking of the account of the late receiver, Mr. M. J., and to take a 
copy of such account, and that the costs of this applicon may he 
coats in the action. 


Upon the applicon by summons dated the. 17th November, 1910, of 
the pit, and ujion lu'aring the solors for the applicants and for the dfts, 
and upon reading the order dated the 8th February, 1909, appointing 
receiver, the order dated the 2l8t January, 1910, two certificates 
of the Registrar [Cos Ct] dated resply the 25th February, 1909, 
and the 2nd July, 1910, and the Paymaster-General’s certificate of 
lodgment dated the 11th July, 1910, It is ordered that K., the receiver 
appointed in this action by the sd order dated the 8th February, 1909, 
lie discharged. And it is ordered that he. do pass his final account and 
lodge the balance which shall be certified to be due by him in Ct as 
directed in the lodgment schedule hto, and upon such lodgment being 
made, it is ordered that the bond dated the 17th February, 1909, 
entered into by the sd K., together with the M. G. Society, Limtd, 
and which sd bond was, by the order dated the 2l8t January, 1910, 
directed to be transferred to the Guardian Assurance Coy, Limtd, 
and the recognizance also dated the. 17th February, 1909, entered 
into by the sd K., be resply vacated and discharged. Ounn v. The 
Piccadilly Hotel, Ltd., Swinfen Eady, J., 8th March, 1911. 



77t 


CHAPTER LXXVII. 

RKCEIVBB’S INTERIM PAYMENTS INTO COURT. 

The order appointing a receiver provides for payment of his balances 
into Court at fixed periods (see Ann. Pr., notes to Ord. L. r. 18); but 
sometimes the receiver finds that he has a large sum in hand which is 
not required for any of the purposes of the receivership, and in such 
case he may apply for and obtain an order to pay into Court as below. 


Let, &c. Upon the hearing of an applicon on the pt of the pit 
that the receiver may be at liberty to pay into Ct to the credit of this 
action the sum of 2,000!. on account of any balance due from him on 
passing his first account. 

The payment can ordinarily be made on a request under tlic Supreme Court 
Funds Rules, 1916, r. 30, without the expense of an order. Dan. Ch. Pr., 8th cd. 
p. 1493. 


Form 496. 

Summons for 
liberty for 
receiver to 
pay into 
C'ourt money 
in hand. 


Upon the applicon of the above-named pit by summons dated the 
10th Februar}', 1897, and upon hearing the. solors for the applicant and 
for the dfts, and upon reading the order dated the 21st May, 1896, 
appointing J. P. receiver and manager in this action. 

And the sd J. P., the applicant’s solor, admitting that he has 
upwards of 2,600!. in his hands as such receiver and manager afsd. 
It is ordered that the sd J. P. as such receiver and manager as afsd 
be at liberty to make the lodgment in Ct as directed in the schedule 
hto. 


Form 497. 

Order giving 
receiver 
liberty to pay 
cash in hand 
into Court. 


Schedule. 


Amount admitted by Receiver and Manager 
to be in his hands. 

^ 1 

— 

Invest and accumulate in New Consols 

J. P., receiver, and address 

2,600!. 

i 


Hood, Reg., 17th February, 1897. 

Compare forms in Appendix to Supreme Court Funds Rules, Ann. Pr. 1926. 
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Form 498. 

Order on 
receiver to 
pay in certi- 
fied balance. 


Form 499. 

Order giving 
receiver 
liberty to pay 
money into 
Court 

received from 
mortgagors. 


Form 500. 

Order to pay 
money into 
Court as 
aeourity for 
ooatB. 


Form 501. 

Declaration 
of receiver’s 
lien on funds 
in Court for 
balance of 
account and 
costa. 


Upon tie applicon of the pit, &c., It is ordered that the sd R., of 

, in the City of London, accountant, do within seven days after 

the service of this order upon him pay into Ct to the credit of 
this action, as directed in the schedule hto, the sum of lOOI, being 
the total of the amounts certified to be due from him as receiver and 
manager of the undertaking and business of the dft coy prior to the 
7th April, 1903, and as receiver and manager of the undertaking and 
ppty of the dft coy from the 7th April, 1903, to the 13th July, 1903. 
And it is ordered that the sd R. do pay to the pit, the sd T., his costs 
of the sd applicon, such co.sts to be taxed. 

Lodgment Schedule. 


On the applicon of the j)lt, &c., It i.s ordered that M,, the receiver 
and manager appointed by the .sd order, dated, &c., be at liberty to 
lodge in Ct as directed in the lodgment schedule bto the sum of 4301. 
principal and intensst to the 27tL February, 1898, received by him on 
the 18th October, 1897, from H. under the two mortgages dated 

resply, &c., of the Hotel, at , in the county of , and 

referred to in the afft. of M. [Lodgment schedule contained in the 
first column. Cash received from H. for principal and interest in 
respect of mortgages dated, &e., re.sply.] Agg-Gardner v. Oresley, &c. 
Co., Vaughan WiUiam.s, J., 2nd November, 1897. 

Upon the applicon by summons dated the 7th October, 1897, of 
the above-named dft coy, and upon hearing the solors for the dfts 
and for the pit, and upon reading the order dated the 6th August, 
1897, It is ordered that the receiver and manager appointed herein 
do pay into Ct to the credit of the action Meaby & Coy, Limtd v. 
Triiicine, cfcc., security for costs, the sum of 1501., the sd dft coy 
having, by an order made in this action and dated the 29th September, 
1897, been directed to give security for the costs of T., Limtd, to the 
extent of 1501., and it is ordered that the costs of the dfts of this action 
be taxed, and it is ordered that the pit C. do pay such costs when taxed 
to the dfts Meaby & Coy, Limtd, and be at liberty to add such costs 
to his own costs. Hood, Reg., 11th October, 1897. 


Upon motion this day unto this Ct by counsel for E. and R., the 
receivers and managers appointed in this action, by way of appeal 
from the order of Mr. Justice V. Williams, dated the 13th December, 
1894, and upon hearing counsel, &c. for the pits and the dfts, and 
C. and others and H. & Coy in the sd order named, who were with 
T. W. F. & Coy, the pits in the action of Shaw v. The School Board of 
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London (1894), S. 1698, and are hereafter called the pits in the sd 
action, the costs of which action and the interpleader summons taken 
out by the dfts thto were, by the order dated the 8th June, 1894, 
directed to be dealt with in this action, and upon reading the sd orders 
this Ct doth discharge the sd order dated the 13th December, 1894, 
and doth declare that the applicants, as such receivers and managers 
as afsd, are entld to a first charge upon the funds in Ct to the credit 
of this action, and upon all moneys, funds and ppties of the dft coy 
comprised in or subject to any of the debentures issued by the dft 
coy for the due payment of the balance which shall be found due to 
them upon taking their accounts as such receivers and managers, 
and of the costs properly incurred by them as hnftr mentd which they 
shall not recover from the pits in the sd action, and also for effectuating 
and securing to the applicants an indemnity against all liability 
which they shall have properly incurred in acting as such managers 
as afsd upon contracts entered into and orders given by them or 
otherwi.se, and the applicants are to be at liberty to apply as to 
raising such balance and costs and providing for such indemnity 
out of the funds in Ct or to be brought into Ct, or any other moneys, 
funds and ppties subject to such charge, and it is ordered that the 
sd pits in the sd action do pay to the applicants their costs incurred 
in the sd action, including the costa of the sd order of the 8th June, 
1894, and also their costs of the sd order dated, &c., and of and 
occasioned by this appeal, and to the pit W. Strapp his costs of the 
interpleader and of the sd order dated the 8th June, 1894, all such 
costs to be taxed by the taxing master, and it is ordered that the 

pit in the .sd action, on or before May, 1895, pay into Ct as 

directed in the schedule hto the sum of 341., admitted to be the taxed 
costs of the dfts the School Board, deducted by the School Board 
from the sum pd into Ct by them. Strapp v. Bull, Court of Appeal, 
12th March, 1895. 


Form 501. 
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CHAPTEK LXXVIII. 

REMUNERATION OF RECEIVER AND MANAGER. 

In the absence of any order to the contrary a receiver is entitled to 
remuneration. R. S. C. Ord. L. r. 16, provides as follows ; — 

Where an order is made directing a receiver to bp appointed ... the person 
80 to be appointed ehall, unlesB otherwise ordered, be allowed a proper nalary' or 
allowance. 


The remuneration is sometimes fixed when the first account is 
brought in and jiassed, but very commonly it is not fixed until later 
on. There is no definite rule as to the amount ; it may be a percentage, 
say 5 per cent., on receipts; and sometimes the question of 
remuneration stands over for several acT.ounts until substantial 
amounts have been got in. The scale allowed to liquidators is no 
guide, as to the remuneration to be allowed to a receiver and manager. 
Per Stirling, J., in Prior v. Bagster, 57 L, T. 760. Sometimes the 
receiver gets a sum calculated with reference to the time employed. 
Occasionally he is appointed at a fixed salary. See Form 241. Even 
in the case where a trustee is appointed receiver, the Court has 
jurisdiction to allow him remuneration. Re Bigndl, (1892) 1 Ch. 59. 
But usually a trustee, is not allowed remuneration save so far as the 
trust deed provides for it. 

Where the receiver has been put to any extraordinary trouble or 
expense, he may be entitled to allowances beyond his fixed salary. 
Potts V. Leighton, 15 Ves. 273; Harris v. Sleep, (1897) 2 Ch. 80; 
Courand v. Hanmer, 9 Bcav. 3. 

If one of the parties to the action is appointed, he is usually 
required to act without salary. Hoffman v. Duncan, 18 Jur. 69; 
Powys V. Blagrave, ibid. 462. 

The receiver’s costs and remuneration are paid in priority to the 
plaintiff’s costs, and, where there is a trust deed, in priority to 
the trustee’s costs. They also rank in priority to advances 
made by debenture holders (as distinguished from advances by 
strangers) and borrowed by the receiver under liberty to do so {Glasdir 
Copper Mines, Ltd., (1906) 1 Ch. 365; Strapp v. Bull, (1895) 2 Ch. 1), 
but after the expense of realization, including costs of an abortive 
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sale. Batten v. Wedgwood Coal and Iron Co., 28 Ch. D. 317; New 
Zecdand Midland By. Co., (1901) 2 Ch. 357. 

The receipt of remuneration for acting as receiver and manager 
does not disentitle the recipient to receive his remuneration until 
winding-up as a director of the company. Sovth Western of Venezuela 
{Bargui-Simeto) Ry. Co., (1902) 1 Ch. 701. As to its effect upon the 
remuneration of trustees under a debenture trust deed, see p. 88, 
and the cases there cited. 

As to the remuneration of a receiver in the County Court, see 
C. C. R. 1903 (Ord. XIII. rr. 3, 11). 

When the company is in winding-up, and a receiver has been 
appointed under a power in the debentures, there is no jurisdiction 
to fix the remuneration in the winding-up. Re Vimbos, (1900) 

1 Ch. 470. 

Where the debentures do not clearly provide that the receiver is to 
be the agent of the company, he may lie held to be the agent of the 
debenture holders who appointed him, and if so, his remuneration is 
payable by the debenture holders. Deyes v. Wood, (1911) 1 K. B. 806, 
and supra, pp. 282, 471 ; BisseU v. Ariel Motors, 27 T. L. R. 73. 

A receiver and manager cannot claim any remuneration until he 
has made good any sum for which he is accountable in respect of the 
security. British Power Traction Co.. Halifax Bank v. The Company, 

(1910) 2 Ch. 470. 

The receiver’s remuneration ranks in priority to the claims of 
preferential creditors to be paid out of assets subject to a floating 
charge. Re Olyncorrwg Colliery Co., (1926) Ch. 951 . 

See further, Dan. Ch. Pr., 8th ed., p. 1485. 

For examples of allowance in respect of remuneration, sec supra, 

Forms 489 and 490, and the following, taken from various certificates : — 


Certificate of receiver and manager s first account, showing total Form 502. 
receipts of 7,4361., and total payments of 7,1031., concluded, “and in Extract from 
addition to the disbursements appearing in such account, the sd certificate, 
receiver has pd or retained and been allowed 411. 3s. 6(1. for his ascer- 
tained costs for passing his sd account, and 3711. 16s. 7d. for his 
remuneration as such receiver and manager up to and including the 
period covered by his sd account.” 


Certificate of passing receiver’s second account, receipts 3,0001. odd. Form 503. 
payments 2,5001. odd, concluding, “except that in addition to the Another, 
disbursements appearing in such account the sd receiver has pd or 
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Form 503. 


Form 504. 

Another. 


Form 505. 

Time acooant. 


retained and been allowed 1501. further on account generally of his 
remuneration as receiver and manager ae afsd, and HI. 9s. id. for 
his ascertained costs of passing his sd second account.” 


Certificate in 1902 of receiver’s account showing total reed f Is 20,7131. 
odd, and total ‘payments 20,0481., concluded, “ except that in addition 
to the disbursements appearing in such account the sd receiver has 
pd or retained and been allowed the sum of 5401., being the balance 
of his remuneration as such receiver to the close of the receivership, 
and the further sum of 211. 16s. M. for his costs of pa.ssing this 
account.” 

When the remuneration of the receiver and manager is to depend on the time 
occupied, a time account is required, and the following is an example: — 

(Title.) 

Time account of A. B. in the action , receiver and manager. 

Numerous attendances on Mr. M. J., late receiver and manager, 
taking over mattt'r from him and obtaining information. 

Attending almost daily at office at which the business was carried 

on ; consulting with the as to the conduct of the various businesses ; 

receiving cash and paying into bank; drawing cheques for purchase, 
rent, rates, wages and general expenses, and paying the same. 

The N. Wharf, Millwall, May 22nd to July 28th, 1896, &c., &,c. 

Attending occasionally M. Wharf, . 

Making arrangements for sale by auction of stock, plant, &c., at 
Wharf, Millwall. 

Numerous interviews with Messrs. thereon, net proceeds of 

sale amounting to 1. 

The like at 0. Wharf, , the net proceeds of sale amounting to 

Negotiating with H. for sale to him of, &c., resulting in the purchase 
by him for 1. 

Negotiating for an extension of the leases, &c. 

Making arrangements for the disposal of the stock at, &c. 

Making lists of the book debts of the various businesses. Such 
debts number upwards of 1,100. 

Making out various accounts; making applicon for debts; lengthy 
correspondence thereon, and registering the same ; calling upon various 
debtors, and interviews with the same. Instructing solors to sue in 
various cases. 
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Numerous attendances on solors on varions matters, and frequent 
intercourse with Messrs. . 

For time occupied: £ s. d. 

Self and partner, 438 hours, equal to days of 

7 hours each at 3 guineas 197 2 0 

Senior clerks, 905 hours=1294 days of 7 hours, at 

guineas 203 12 6 

Junior clerks, 1,057 hours=151 days of 7 hours, at 
1 guinea 158 11 0 

£559 5 6 

A. B. V. The Wharf, Limti. Form 506. 

Memduin of work done by the receiver and manager during the Another, 
year ending the 31st March, 1899; — 

Time occupied in connection with proceedings instituted against 
Mr. A. B. for recovery of the amount due from him under the minutes 
of arrangement dated the 2()th March, 1896; in preparation of lists 
of claims pd for deficiencies in stocks, accounts, and sales of surplus 
stock, and detailed schedules accounting for upwards of 10,000 tons 
of stock in warehouse on the 31st March, 1896; attendances upon 
counsel and the Ct. 

Also engaged in connection with various proceedings instituted by 
and against the wharf, correspondence and interviews with the solors 

and The Wharf, Limtd, thereon as to accidents to labourers and 

others, &c. 

Interviews with Mr. J., representing The Wharf, Limtd, as 

to the management of the wharf, the introduction of new business, 
expenditure on improvements and repairs to the ppty, watching this 
expenditure and supervising the accounts of the wharf prepared half- 

yearly by The Wharf, Limtd, on filing statements from monthly 

returns and working and earnings. 

Preparing quarterly cash accounts showing receipts amounting to 
27,5431. 18s. lid., and vouching the accounts in chambers, and clerk’s 
attendances before the registrar in connection therewith. 

General correspondence, &c. 

[Signature] 

Receiver and Manager. 

Address and date. 
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Form 607. 

Statements of 
leoeiveis and 
managers 
with a view 
to deter- 
mining re- 
mnneration. 


The receivers and managers crave leave to refer to the previous 

statements, dated resply and , and made by them on the 

two occasions of their remuneration in this action being fixed by 
the Ct. 

During the seven months from the Ist January to the 31st July, the 
concluding period of their receivership, the receivers, in addition to 
their ordinary duties as managers of the railway, have been engaged 
in raising funds for the prosecution of proceedings in the winding-up 
and making official arrangements for carrying out the scheme of 
reconstruction formulated by them and sanctioned by the Ct, and 
which will be completed immediately the receivers’ accounts have 
been passed and their remuneration fixed, In the course of such 
arrangements the receivers and managers have negotiated for the 
surrender to the coy by the holders of a large number of ordinary 
shares in order to reduce the capital charge thereby, and as the result 
of such negotiations, 64,6801. nominal value of shares have been 
surrender to the coy. 

In April last both receivers and managers went to Spain to inspect 
the line, and during their stay eflected a re-arrangement of the 

contract with the Railway Coy for the working of the coy’s line, 

whereby inter alia the fixed deposit of this coy was reduced from 
8,000 to 2,000 pesetas, and the charge of working the line was reduced 
by Ix'tween 8,000 jicsetas and 9,000 pi'setas })er annum. 

The receivers and managers carefully inspected the permanent 
way, and are of opinion that its condition now compares favourably 
with that of any line in Spain. 

The future of the coy’s line depends in a large measure on the 
development of the grain traffic. The receivers and managers whilst 
in Spain, and since their return, have devoted special attention to the 
re -arrangement of the tariff in connection with the neighbouring 
railway, the Coy. 

The profits of this coy being closely^ bound up with those of the 
transversal line from Z. to S., the receivers and managers inspected 
that line, which was then in course of construction and has since been 
opened for traffic, with a view to a possible future combination between 
or fusion of the two companies. 

Since their return to England the receivers and managers have 
been engaged in arranging for the renewal of the concession, and 
the freeing it from conditions which a section of the Cortes sought 
to impose. 

The receivers and managers have also been occupied in endeavouring 
to settle the claim of the Spanish Government for inspection charges, 
and believe that they have succeeded in effecting a saving to the coy 
under this head of 19,750 pesetas. 



REMDNEBATION OF RECEIVER AND MANAGER. 


786 


Negotiations have also been on foot for effecting a settlement of the 
coy’s claim for a subvention from the town of N., and. a memorial 
has now been presented to the director of Public Works on the subject. 
If the matter goes through on the lines indicated by the receivers 
and managers, the coy will receive a sum of 1,000,000 pesetas, to be 
expended on the completion of the line, which is essential to the coy. 

The above matters have necessitated a large amount of attention 
and correspondence. The receivers and managers beg to point out 
that they provide both office and staff without charge, and venture to 
submit that, having been appointed for special reasons — namely, 
their knowledge of the Spanish language, the working and management 
of Spanish railways, and of the coy’s line in particular — they are entld 
to a continuance of their remuneration for this, the concluding period 
of their office, at the same rate at which it has hitherto been allowed, 
and which was agreed upon when they accepted office, namely, at the 
rate of 1. per annum. 

The receivers and managers pd the sum of 151. to the London 
Guarantee. &c., Limtd, as premium on their .security bond. 


Cases sfimetimes occur in which the teooiver has to apply for payment of liis 
remuneratjon out of the funds in Court, thus: — 

Let, &c., on the hearing of an applicon on the pt of the jtlts that 
the sum of 1,4001., the amount fixed as remuneration, be pd to the 
receiver out of the funds in Ct to the credit of this action. 


Upon the applicon of the pits, it is ordered that the sd A., the 
receiver and manager herein, do pay out of the assets of C. D. & Coy, 
Limtd, the sum of 970/., the balance of remuneration due to the sd D. 
as receiver and manager of the C. D. & Coy. Debenture Corpn., Ltd. v. 
C. D. & Co., Romer, J., 24th January, 1898. 


Form 507. 


Form 508. 

Summons for 
apymeut of 
receiver’s 
remunerstion. 

Form 509. 

Order for 
payment of 
remuneration 
out of as.setB. 


P.— D. 


60 
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How dis- 
charged. 


Form 510. 

Summons or 
notice of 
motion to 
discharge 
receiver and 
appoint 
another. 
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CHAPTER LXXIX. 

DISCHARGING RECEIVER. 

Applications to discharge a receiver or receiver and manager come in 
the natural sequence, and are common enough. Generally the 
ajiplication is made hecau.se there is nothing more to receive, the 
property having hecn realised and paid into Court, or liecaii.se the 
continuance of his appointment has become unnecessary. Sometimes, 
however, application is made to discharge a receiver and ajtpoint 
another in his place, e.g., where the existing receiver has misconducted 
himself or is unable to act or has become unfit for the office. 
Sometimes the order to discharg<‘ is made on further consideration 
as in Form 554. 

The application is made by sunimon.s to a judge in chambers. 

A receiver may be discharged on passing his account and tnay be 
paid his remuneration and costs without waiting to see whether the 
assets are sufficient to pay all the costs. Batten v. Wedgwood (fe Co., 
28 Ch. T). 317. 

Ord. LX. r. 4. — When by the praetiee of the Chancery Division reoognizanees 
are .... by any judgment or order directed to be vacated, the proper officer 
shall, on due ivotiee thereof, attend one of the masters, who .shall thereupon vacate 
such recognizances in the usual manner. 

See svpra, p. 764, as to delivering accounts and abstract to the 
Registrar of Companies where receiver or manager ceases to act. 

See further, Dan. Ch. Pr., 8th ed. p. 1498; Seton, 7th cd. ]). 781. 

As to discharging receivers in the County Court, see C. C. Rules, 1903, 
Ord. XIll. r. 12. 


(Title.) 

Let, &c. (Form 171 or 172), or Take notice, &c., that A., the receiver 

appointed in this action by order, dated the day of , may be 

discharged, and that he may be ordered to pass his final account as such 
receiver and pay the balance certified to be due from him thereon 
ini 0 Ct to the credit of this action, and that thereupon the recognizance, 
dated the day of , entered into by the sd , and the bond, 
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dated the day of , entered into by the sd A., together with the 

Society^, liimtd, as his sureties, may be vacated [and that B,, of 

, or some other fit and proper person may be appointed receiver on 

behalf of the holders of the First Mortgage Debentures issued by the 
dft coy of the undertaking and premises comprised in the sd debentures, 
with liberty to act forthwith], or that such further or other order may be 
made in the premises as to this Honourable Ct may seem meet. 


Upon the applicon of the Bank, Limtd, the holders of first 

mortgage debentures in the above-named coy (by summons dated 
the 23rd January, 1899), and upon hearing the solors for the applicants 
and for the pit, and for G., the receiver and manager appointed in this 
action by the order dated the Slst August, 1898, and B., the off recr 
and liqr of the dft coy in person, and upon reading the writ of summons 
issued in this action, the order dal-ed the 31st August, 1898, the two 
affts of, &c., and the receipt of the Clerk of Enrolments, dated the 
lOfli December, 1898. 

Add apjilieants as dfts to aet ion. 

Discharge A. from his office as such recit'ver and manager, and 
order him to lodge, Ac., his first, and final account of his ^(^pipts 
and payments as such receixn-r and manager, an<l within seven days 
after the date of the certificate of the allowance of .such account pay 
the balance (if any) which may be certified to be due from him into Ct 
as (lirecti’d by the lodgment schedule bto. 

And thereupon ] vacate recognizances and bonds]. 

And onler that C., of , <‘hartered aevountant, be and is hby 

a]>pointod receiver on behalf of the debenture holders of the dft coy 
to receive the ppty and a.ssets of the dft coy com))riHed in or charged 
by the first mortgage debentures issued by the dft coy as therein 
mentd in the jdare and stead of the sd A. 

And the applicants by their solors undertaking to be responsible 
for the receipts of the sd B. as such receiver until he shall have given 
security as hnftr mentd. Order that the sd B, be at liberty to act 
at once. 

And order C. on the 24th October, 1899, and on the 30th March, 
1900, and on the 30th March and the 24th October in each succeeding 
year to leave in the chambers of the Registrar [Cos Ct] hi.s accounts 
as such receiver, and to pay the balances which shall be certified to be 
due from him on each such account or so much thof as shall be proper 
to be so pd into Ct as directed in the lodgment schedule hto. 
Re Triticine, Ltd., Hick v. Same Co., Wright, J., at Chambers, 
8th March, 1899. 
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Form 511. 

Order to 
discharge and 
appoint 
another. 


50 (2) 
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Form 612. 

Order for 
discharge and 
to pay or be 
paid balances. 


Form 513. 

Order to 
discharge re- 
ceiver with ■ 
out passing 
any further 
account. 


Upon the applicon of the pit (by summons dated the 18th April, 
1898), and upon hearing the solors for the applicant, and the dft 
coy appearing in person by W., the off recr and liqr thof, and upon 
reading the orders dated resply, &c., the Master’s certificate dated 
the 3rd December, 1897, and the afft of S., filed the 22nd April, 1898, 
Order that S., the receiver and manager appointed in this action, 
be discharged, and that he do forthwith pass his first and final account 
as such receiver and manager. And order that the sd S. do make, 
the lodgment in Ct as directed in the lodgment schedule hto. 

And upon such lodgment in Ct being made by the sd S., or upon 
its being certified that there is nothing due from him upon his sd 
first and final account, Order that the recognizance dated, Ac., 
entered into by tlie sd S., and the bond dated the llth November, 

1897, entered into by the sd S., together with the Corporation, 

be resply vacated. 

And order that the funds in Ct be dealt with as directed by the 
lodgment and payment schedules hto. J. M. Hubbard {o« behalf, dc.) 
V. Hubbard d’ Co., Ltd., Wright, J., at Chambers, 22nd April, 1898. 

Thk Uodgment and Payment Schedules, 

Pt L, first column — Balance (if any) due from receiver and 
manager on his first and final account, the amount to be certified by 
the Registrar of Cos (W^inding-up) ; second column, name of receiver. 
Pt. II. , first column — Out of cash and money on deposit and any 
interest pay balance (if any) due to receiver and manager on his first 
and final account, the amount to be certified by the Registrar of [Cos 
Ct], Re Hubbard & Co., Ltd., Hubbard (on behalf, dc.) v. Hubbard d; 
Co., Ltd., Wright, J., 22nd April, 1898. 

C!ninpar(' forms in App<-ndix to S. C. Funds Rules. 


It is ordered that L. W. R., the receiver appointed by the sd order 
dated the Ist August, 1930, be discharged without passing any further 
account. 

And it is ordered that the bond dated the , 1930, entered into 

by the sd L. W. R. together with the Liverpool and London and 
Globe Insurance Coy, Limtd, as his surety, be vacated. Burmrds 
(Established 1899), Ltd. (B. 3246 of 1930). Stiebel, Reg. 
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[Title in two actions, the pit in the first action being a debenture holder, 
and the pits in the second action being holders of prior lien debentures.] 

Upon the applicon of the pit in the second above-mentd action, 
and upon hearing counsel for the applicants and the solors for the 
pit in the first above-mentd action and for the dfts in both actions, 
and the pit and dfts in both actions by their counsel and solors consenting 
to this order, It is ordered that the applicants be at liberty to intervene 
in the first above-mentd action for the purpose of this applicon only. 

And it is ordered that Sir W. H. P., who was appointed receiver 
and manager of the assets and business of the dfts, Darlington Forge, 
Limtd, on behalf of the first debenture holders by order dated the 
19th July, 1932, made in the first above-mentd action do hand over 

possession of all the assets of the sd coy to Sir W. M., of , London, 

who has been appointed receiver and manager of the assets and business 
of the sd coy on behalf of the prior lien debenture holders by order 
dated the 28th July, 1932, in the second above-mentd action. 

And it is ordered that the sd Sir W. H. 1*., do cease to act as manager 
of the hu,siness of the .sd coy forthwith. Darlington Forge, Ltd. 
(D. 1491 of 1932). Maugham, J., 29th July, 1932. 


Form S14. 

Rooeirer and 
manager to 
band over 
posaeiaion to 
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Transfer of 
actions after 
winding-up 
order. 


Transfer of 
actions. 


CHAPTER LXXX 

TRANSFEK OF DEBENTUBE AND DEBENTURE STOCK ACTIONS. 

When an order has been madi* for winding-up a debenture holders, 
action against the company is transferred to one of the judges of the 
Chaneery Division to whom the winding-np business is assigned. 

R. S. C. Ord. XLIX. contain.s the following rules:— 

H. 5. — \MiPn an order Ijan been iiiiulc iw an> jiidgf' of the Chonoery Division 
for the ■ninditig-up of any eonijmuy, or for the adinini.stratioii of the assets of any 
testator or intestate, tlie judge in wliose Court such winding-up or administra- 
tion shall be ponding, shall have power, witliout any further eonsent, to order 
the transfer to su<'h judge of any eauue or matter pending in any other Court or 
division brought or continued by or against such company, or liy or against tlie 
executors or administrators of the testator or intestate whose cBtatos arc being 
so administered, as the ease may he. 

R. 6a.— Upon a windiug-up order being made against a company all chamber 
proecodmgs in any action against siieb company, at. the instance of or on behalf 
of (iebc'iitiirc liolder.s pending before the judgts, to when) for the time being 
onmpany busine.ss is assigned [Bennett, Croesman ami Simonds, JJ.], shall hi 
dealt with by the Registrar in Companies 'Winding-ii]). 

Rule 42 of Compaiiieg Winding-up Rules, 1929, provides as follows: — 

(1 ) Where an order has been made for th<' winding-up of a company then if such 
order was made by the High Court or if the proceedings have been transferred to the 
High Court, tliejudge shall have power, without further consent, to order the tran.s- 
fer to him of any aelioii, eauso or iiialter pending in any other Court or Divi.sion 
brought or eoiitinued by or against the company, and any action or proceeding by 
a mortgagee or debenture bolder of the eonijiany against the company for the 
purpose of reali.sing liis security', or by any other person for the purpose of 
enforcing a claim against tlie eom|iaiiy's assets or property which is pending in 
the High Court or before any judge tliereof, shall without further order be trans- 
ferred to the judge of the High Court. In the ease of applications in Chambers 
in actions so transferriHl where the practice in winding-up is different from the 
practice in the Chancery Division the practice in winding-up shall prevail. 

(2) Where any action brought by or against a company against which a winding- 
up order has been made is transferred to the judge of the High Court, the 
registrar may, under the general or special directions of the judge, heat, determine 
and deal with any application, matter, or jirocceding which, if the action had 
not been transferred, would have Ix-en determined in Chambers. These provisions 
shall apply to the proceedings in any aedion in which by the Rules of the Supreme 
Court or otherwise the Cliamher procee-dings are directed to be dealt with by the 
registrar. 

BeEnett, Crossman and Simonds, JJ., are the present judges 
exercising jurisdiction in winding-up. 
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Where there is no winding-up order a debenture action commenced 
in the King’s Bench Division would usually be transferred to the 
Chancery Division, imder the provisions of the following rules of 
Ord. XLIX. 

R. 1. — Causes or matters may be transferred from one division to another of 
the High Court or from one judge to another of the Chancery Division by an 
order of the Lord Chancellor, provided that no transfer shall be made from or 
to any division without the consent of the President of the Division. 

See Ann. Pr., notes to rr. 1 and 2 of Order. 

R. 3. — .\ny cause or matter may, at any .stage, be transferred from one division 
to .mother by an order made by the Court or any judge of the ilivision to which 
the cause or matter is assigned: provided that no such transfer shall he made 
without the eoiisenf of the president of the division to which the cause or matter 
is (iroposcd to be transferred. 

R. 4.- A pactioular application iiv any cause or tuaUer may by the direction 
of the Lord Chancellor be heard and disposed of by any judge of the High Court 
who sluall consent so to do, to whatever division or judge such cause or matter 
iiuiv have been assigned. 

JSce Brilon Medical, d'c. Assocn., In re, 39 Ch. D. 05. 

A debenture action a.ssigncd to one judge of the Chancery Diviusiwi 
can also he transferred to another judge of the* same Division. 

R. 4a. — Aliy judge of the Chancery Division may, at the rcijuest or with the 
consent (jf any other judge of that ilivision before whom a cause or matter is 
pending, hear suidi euu.se or mutter, or any application therein, and, for that 
purpose, it shall not be necessary that an order for transfer shall be made or 
consent of the parties obtained. 

This rule is re-enacted by sect. C6 (2) of the Judicature Act, 1925, 
which .adds, " provided that if any party to the proceeding objects 
to the proceeding being so heard and disposed of it shall not be ,so 
heard and disposed of without the concurrence of the Lord Chancellor 
to be signified by an order in writing under his hand.” 

Where a debenture action is brought to enforce a series of dehentiires, 
and is assigned to one judge of the Chancery Division, and afterwards, 
or concurrently therewith, another action is brought by a different 
plaintiff to enforce the same series or a different series of the same 
company, and is assigned to another judge of the same Division, it is 
generally desirable to Lave both actions before the same judge, and, 
therefore, to obtain a transfer of one. In order to obtain the transfer, 
application may be made to the Lord Chancellor under Ord. XLIX. 
r. 1, supra. If all parties consent, no difficulty will arise; but, if 
one party objects, the application must be by motion before the 
Lord Chancellor. Appheation for transfer by the plaintiff should be 


Transfer by 
Lord Chan- 
cellor. 


Tvauofer from 
one division 
to another by 
order of Court 
or judge. 


Hearing of 
particular 
application by 
any judge. 
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Cases for 
transfer. 
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Form 515. 

Petition for 
tnuufer. 


Form 516. 

Notice of 
motion for 
transfer. 


made on the summons for directions (Ord. XXX.); afterwards either 
party may apply by notice under Ord. XXX, r. 5; Dan. Ch. Pr., 
8th ed., p. 1594. 

The application may be made ex parte. Scott v. Sharpe, W. N. 
(1884) 28. 

• Where a winding-up order ha.s been made against the defendant 
company, and there is a debenture action pending elsewhere in the 
Chancery Division, the action is automatically transferred under 
Companies Winding-up Rules, 1929, r. 42, supra. 

In transferred actions it is not the usual practice for the registrar 
to adjourn the matter to the judge; he makes the order, and leaves 
the party dissatisfied to move the judge in Court to discharge it. 
Practice Note, W. N. (1905) 128. 


{Title, cfcc.) 

To the Right Honourable the Lord Chancellor of Great Britain the 
humble peton of the ])lt 

Showeth a.s follows : — 

1. On the day of your petr commenced this action. 

2. Your petr desires that this action should be transferred to 

Mr. Justice (in order that the same may be consolidated with 

the action of v. now pending before the sd Mr. Justice ), 

and when so transferred may be considered as an action originally 
assigned to him. And your petr will ever pray, &c. 

We consent to the prayer of this peton, 

and , solors for the dft coy. 


{Title, &c.) 

Take notice that the Lord High Chancellor of Great Britain will 

be moved on day, the day of , or so soon thereafter 

as counsel can be heard, by counsel on behalf of the above-named pit, 

that this action may be transferred to Mr. Justice , and when so 

transferred may be considered as an action originally assigned to him. 

Where all parties to the action consent, the Lord Chancellor will direct the 
transfer on a written application accompanied by the written consent of all 
tlio parties. Memorandum, I Ch. D. 41. If all the parties do not consent, an 
application by motion upon notice must be made to the Lord Chancellor. 
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Upon the peton of C., the liqr of the above-named coy on the 
18th September, 1917, preferred unto the Right Honourable the Lord 
High Chancellor of Great Britain, and the solors for the pit and 
the receiver of the dft coy having subscribed the sd peton signifying 
their consent to the prayer thof. It is ordered that the action 
commenced in the Chancery Division of the High Ct- of Justice be 
transferred to the Honourable Mr. Justice Eve or the judge for the 
time being having jurisdiction of cos winding-up. 


Upon the applicon by summons dated the 11th August, 1911, of 
E. B. S., off rccr at Liverpool, and prov liqr of the above-named coy, 
and upon hearing the solor for the applicant and counsel for A. & Coy, 
the respts to the sd summons, and upon reading the order to wind up 
the sd coy dated the 9th August, 1911, the report of the off recr dated 
the r2th August, 1911, the afft of, &c.. It is ordered that all further 
proceedings in this matter be transferred from the High Ct of Justice 
(Cos Winding-up), Liverpool District Registry, to this Ct. And it 
is ordered that the costs of the applicant, the sd E. B. S., and of the 
respts, the sd A. & Coy, of this applicon be costs in the winding-up. 
The National Provincial Insurance Corjm., Ltd., Horridge, J., sitting 
as Vacation Judge at Chambers, 18th August, 1911. 

For forms of orders by High Court judges for transfer from one division to 
another, see 8eton, 7th ed. p. 790. 


Upon the peton of the pits this day preferred unto his Lordship 
and the solors of the dft coy having subscribed the sd peton signifying 
their consent to the prayer thof. It is ordered that this action, which 
ha.s been assigned to Mr. Justice Byrne, be transferred to Mr. Justice 
Wright; and it is ordered that the same, when so transferred, be 
considered as an action originally assigned to Mr. Justice Wright. 
Bartlidge’s Smokeless Fuel, Julius Merner d- Co. (on behalf, dc.) 
V. The Company, Lord Chancellor, 27th May, 1899. 
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Order of Lord 
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CHAPTER LXXXI. 

SECURITY FOR COSTS. 

In actions to enforce dcbenlnres or debenture stock, the company, 
being a defendant, cannot as a rule la' required to give .security for 
costs; but, if it counterclaims, it may in .some (use.s be regarded as a 
plaintiff, so far as regard.s the counterclaim, and may be ordered to 
give security for eo.sts under sect. 371 of the Act. 

This section provides as follows: — 

Limited com- 871. Where a limited company is plaintiff or pursuer in any action or other 
pany security leg^i proceeding, any judge having jurisdiction in the matter may, if it appears 
or costs. credible te-stimony that there is reason to believe that the eciupanj will ho 

unable to pay the costs of the defendant if successful in his defence, require 
suflicieiit security to he given for those costs, and may stay all proceedings until 
the security is given. 

As to tlic meaning of “ suflieient,’’ set' Dominion Breuery v. Foster, 
77 L. T. 507; and Imperial Bank of China and Japan v. Bank of 
Hindvstan, L. 11. 1 Ch. 437. 

See Form 521, infra; and Has/ioe Mining Co. v. Ferguson, 2 Eq. 
371; Moscow Gas Co. v. International Finance Soc., 7 Cb. 225; Strong 
V. Carlyle Press (No. 2), W. X. (1893) 51; New Fenix Compagnie v. 
General Accident Corpn., (1911) 2 K. B. 619. 

When the plaintiff is a limited company, it may be ordered to give 
security for costs under the section. 

Sometimes iu a debenture action directions are given to bring or 
proceed with an action against some outsider in the name of the 
company, and if in such action the company is ordered to give security 
for eosfiS under sect. 371, provision will have to be made in the 
debenture action for enabling the company to comply with the order. 
See Form 522. 

The fact that a limited company is in voluntary liquidation affords 
primd facie evidence that its assets will be insufficient to meet the costs, 
and may therefore justify an order for security. See Northampton 
Coal, Ac. Co. V. Midland Waggoti Co., 7 Ch. U. 500; and Pure Spirit 
Co. V. Foivler, 25 Q. B. D. 235. 

Sect. 371 can be applied even after remission of the action to the 
County Court. Plasycoed Collieries v. Partridge (1911), 104 L. T. 
807. 
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Security was ordered where a bauking company in voluntary 
liquidation had, before bringing the action, sold its business to another 
bank. National Bank of Wales v. Collins, 38 Sol. J. 186. 

As a general rule, a claimant under a general inquiry cannot be 
required to give security for costs, but a claimant out of the 
jurisdiction may be ordered to do so, on the ground of his being in the 
position of a i)laintifF in interpleader. Milward <fc Co., (1900) 1 Cli. 
405. 

Probably the same principle might be applied to the case of an 
insolvent company, although within the jurisdiction. See further, 
Part 11., 15tli ed,, j)]i. 386, 387. 

It IS a matter of discretion whether the bond of a foreign company 
should lie accejited a.s security for costs. Aldrich v. British Griffin, &c. 
Co., (Idol) 2 K. B. 850. 


Let the dfts, The — Limtd, attend, &c. (Form 171 or 172), on the 
hearing of an applicon of the pit A. for an order: — 

1. Tlmt the dfts. The , Limtd. do ]irocure .some snfiicient 

person on their bclialf to give .security in the sum of — 1. for the 
plt’.s co.sts of their counterclaim. 

2. That until sucli .security be given all furtlier jiroeeeding.s in 
respect of the sd countiTclaini be .stayed. 

3, And that in default of .such .security being given within fourteen 
day.s the sd counterclaim be struck out. 

4, Thai the time foi delivery by the pit of rejily and defence to 
counterclaim be extended until fourteen days aftei' .such .security 
sh.all have been given. 

Upon the ajiplicon of the pit G. by Hummons, &.e,, and upon hearing 
counsel, &c., and upon reading the statement of claim delivered, &c., 
and the .statement of defence and counterclaim of the dfts, the Gresley 
Brewery, Limtd, delivered on the 2()th February, 1895, It is ordenal 
that the dfts, the Gresley, &c., do give security to answer costs of 
the pit in case any shall be awarded to be pd by the dft coy in respect 
of their counterclaim, and for that purpose the dft coy are to be at 
liberty to lodge the sum of 501. in Ct as directed in the schedule lito, 
and in the meantime until such lodgment is made and notice thof 
given to the pit’s solors the dfts, the Gresley, &c., are not to take any 
further proceedings in respect of their sd counterclaim; And it i,s 
ordered that the time for the delivery by the pit of his reply and defence 
to the sd counterclaim be extended until fourteen days after such 
security shall have been given. Agg-Gardner (on behalf) v. Gresley 
Brewery, Ltd., V. Williams, J., 24th March, 1896. 


Form 520. 

Summons foi 
security fiu 
costs of 
counterclaim. 
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Form 522. 


Snmmons 
tliat receiver 
TAy into 
Ccrort where 
defendant 
company 
ordered to 


rive secnrity 
For costs. 


Let, &c. {Form 171 or 172), on the hearing of an applicon on the pt 
of the dft for an order that H., the receiver and manager herein, do pay 

into Ct to the credit of the action, v. , as security for costs, a 

sum of [150]?., the sd dft coy having by an order made in that action 

hnd dated, &c., been directed to give security for the costs of , to 

the extent of 150?., and that the costs of this applicon be taxed and pd 
by the pit, he adding such costs to his own costs. 
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CHAPTER LXXXII. 

APPLICATIONS AND APPEALS BY THIRD PARTIES. 

Interference (as appears abov'e, p. 505) with a receiver appointed by Applications 
the Court is a contempt of Court and punishable accordingly. But the by 

Court respects the rights of third parties, and if any person considers receiversliip. 
that he is prejudiced by the appointment of the receiver or by the 
acts of the receiver, he can apply in the action pro interesse suo, and the 
Court will grant him such relief as the circumstances call for. See 
Russell v. East Anglian Ry. Co., 3 M. & G. 104; Ames v. Trustees 
of Birkenhead Docks, 20 Beav. 332; Henry Pound, Son and Hutchins, 

42 Ch. D. 402. Thus the landlord may apply for liberty to distrain 
or re-enter (General Share Trust Co. v. Wetley Brick Co., 20 Ch. D. 250); 
the fir.st mortgagee may apply for posses.sion, notwithstanding tlie 
appointment of a receiver at the instance of the second mortgagee. 

Re Metropolitan Amalgamated Estates, Ltd., (1912) 2 Ch. 497. See, 
further, Seton, 7th ed. p. 744. 

Applications may be made in regard to rates, taxes, gas, &c. See 
Marriage, Neave & Co., (1896) 2 Ch. 663; Richards v. Mayor of 
Kidderminster, (1896) 2 CTi. 212; Paterson v. Gas Light Co., (1896) 2 
Ch. 47G; Re Crosbie, Ltd.,H J.T. 2b-, Husey y . London Electric Supply 
Corpn.. (1902) 1 Cb. 411; Metropolitan Water Board v. Brooks, (1911) 

1 K. B. 289, C. A. 

So where the receiver is in pos.session of goods belonging to an 
outsider, the latter can apply for liberty to remove them; and many 
other cases could be specified. The application should be made in tlie 
action in which the receiver was appointed (Searle v. Choat, 25 Ch. IX 
723), and should, as a general rule, be by summons, and should be 
supported by the requisite evidence. 

Such an application will serve all purposes, for the Court will see 
that justice is done by its oflScer. In such cases it is not proper to sue 
the receiver, nor will the Court allow its receiver to be proceeded against 
for alleged misconduct in any Court but its own. Maidstone Palace 
of Varieties, (1909) 2 Ch. 283. 

Where any person interested wishes to appeal from the decision of 
a Master or registrar, he is usually entitled to have the matter adjourned 
to the Court. The Companies Winding-up Rules provide as follows: — 

R. 7. — Subject to the provisions of the Acts and rules in every Court; (1) The Appeals from 
registrar [in Companies Winding-up] may, under the general or special directions the registrar 
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of the judge, hear and determine any application or matter which under the Act 
and rules may be heard and determined in chambers. (2) Any matter or applioa. 
tion before the registrar may at any time be adjourned by him to be heard before 
the [winding-up] judge, either in chambers or in Court. (3) Any matter or 
application may, if the judge, or, as the case may be, the registrar, thinks fit, be 
adjourned from chambers to Court, or from Court to chambers. 

Kekewich, J., stated the practice in imtransferred actions as follows: — 

“ It is a Master’s duty to adjourn a summons to the judge upon 
application by any suitor, and no Master will venture to rcfii.se to do 
so. When the matter is before the judge, it may be decided in chambers 
or adjourned into Court, and the order then made may bo varied or 
discharged by motion, but any motion of this hind to vary or discharge 
the Master’s order is wholly irregular and will be refused.” Harrington 
V. Ramage, 51 S. J. 514. 

But Warrington, J., one of the winding-up judges, in July, 1905, said; 
“ Questions have lately arisen as to the mode in which applications in 
chambers in actions transferred under rule 42 of tbe Rules of 1903 
should he dealt with. Under the jurisdiction in winding-up it has for 
some time been the practice, as a general rule, for the registiar in such 
cases to make sueli order as he thinks fit, leaving tbe dissatisfied party 
to move the judge in Court, to discharge it. In the Chancery Division, 
as we know, the Master adjourns the application to the judge without 
actually making the order. 1 havi- consulted Buckley, J., and we have 
come to the conclusion that, to avoid a diversity of practice in the 
office, the practice in winding-uji .should be followed in the transferred 
actions.” Practice Note, W. N. (1905) 128. This practice is now 
ein bodied in the new rule. 

In neither case do the rules themselves provide a time limit for 
moving to discharge the order of a judge -or registrar in chambers, 
but the time is regulated by analogy to that impo.scd in cases of appeals 
to the Court of Appeal. Heade.y v. Newton, 19 Ch. D. 326; Re Wood- 
bridge, W. N. (1884) 187; Re Lewis, 31 Ch. D. 623. 

By Ord. LVIII. r. 15— 

Subject and without prejudice to the power of the Court of Appeal under 
Ord. LXIV. r. 7, no appeal to the Court of Appeal from any interlocutory order 
. . . shall, uijess the Court or judge at the time of making the order or at any 
time subsequently or the Court of Appeal shall enlarge, the time, be brought after 
the expiration of fourteen days. . . . The said . . . periods shall be calculated, 
m the case of an appeal from an order in chambers, from the time when such order 
was pronounced, or when the appellant first had notice thereof, and in all other 
<'a.se«, from the time at which the . . . order is signed, entered or otherwise 
perfected, or, in the case of the refusal of an application, from the date of such 
I I'fusal. 

The time is fourteen days even in the case of a final order, or an order 
on further consideration in chambers. Re Johnson, 42 Ch. D. 505; 
Re Giks, 43 Ch. D. 391. 
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The application to discharge or vary is, strictly speaking, not an 
appeal but a re-hearing, ife Giks, supra ; and see notes in Ann. Pr. 
to Otd. LV. T. 74a. 

In the case of a mere refusal it has been held that an appeal can be 
brought without any order being drawn up. Re Clagetl, 20 Ch. D. 
134. And it is submitted that by analogy no order need be drawn 
up before moving to discharge an order made by the registrar in 
chambers. This proposition was assented to by Warrington, J., in 
an unreported case of Re Said, Moss dk Sons, Ltd. (June 4th, 1907). 
In that case the order had not been complete when the notice of motion 
to vary was served, and on the motion coming on to be heard it was 
otticially stated that what was sought to be varied was something 
which the registrar had not finally decided. To avoid .any such 
difficulty it i.s as well to ask the registrar to adjourn the matter to the 
judge, and if he refuses, as he probably will, to ask him to make a note 
that he has actually decided in a certain way. As the period of fourteen 
day.s run.s from the time when the order is pronounced, a party wishing 
to discharge or vary it will probably bo out of time if he waits until 
the order is perfected. And see further Ann. Pr., notes to Ord. LVIII. 
r. If). 


{Tide, (tc.) 

Lot, &c. {Form 171 or 172), on the pt of N., of , that an inquiry 

may be made whether the .sd N. has any and what intere.st in the jipty 
taken possession of by A. as the receiver appointed in this action, or 
any and what pt tliof. 


Let, &c. {Form 171 or 172), on the iipplicon of W., of , for an 

order that he may be at liberty as lessor to put in a distraint against 

the dft coy at their buildings and premises situate at and known 

us , and also at the premises situate, &c,, and all of which sd premises 

are now held by the .sd coy of the applicant as lessees, for the sum of 

1. arrears of rent due to the applicant in respect of the sd promises 

up to and including the 29th September last, or that the receivers and 
managers of the undertaking and effects of the dft coy appointed 
by this honourable Ct may he ordered out of moneys in their hands 
to pay to the applicant the sd amount, and that the coats of and 
occasioned by this applicon may be ascertained and pd by the sd 
receivers and managers. 

For order on application of landlord for surrender of lease, see supra, p. 756. 

For order to give up possession to receiver of first mortgagee, see supra, p. 757. 

For order to hand over chattels to third parties entitled thereto, see supra, 
p. 758, 


Fo rm 523. 

Siimmons for 
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suo. 
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Prioritieo. 


CHAPTER LXXXIII. 

STOP ORDERS. 

When money or securities are in Court to the credit of a debenture 
holders’ action, the Court may, on the application of any party 
interested, make an order, called a .stop order, to prevent payment out 
or transfer of the funds. 

Any person claiming to have a charge over a fund in Court should 
apply for a stop order as soon as possible, since priorit ies as between 
various incumbrancens will usually depend upon the date.s of the stop 
orders which they have obtained. Stmrt v. Cockerell, L. R. 8 Eq. 607 ; 
Palmer v. Locke, 19 Ch. D. 381. Notice to trustees of a fund does not 
give priority after the fund is paid into Court. Pirmock v. Bailey, 
23 Ch. D. 497. A receivenship order by way of equitable execution 
has priority over a stop order subsequently obtained. Re Marquis 
of Anglesey, (1903) 2 Ch. 727. 

The application should be by summons in the action, except where a 
fund exceeding 1,0001. has been paid into Court under the Trustee 
Relief Act and there has been no prior application as to the fund — 
in which case a petition is necessary. Re Toogood's Trusts, 56 L. T. 
703; Re Day's Trusts, 49 L. T. 499; and see Ann. Pr., notes to 
Ord. XLVL, r. 13. 

Any person interested can apply; the as.signor and assignee can 
join in the application. Quarman v. Williams, 5 Beav. 133. A judg- 
ment creditor can obtain a stop order in the Chancery Division without 
first obtaining a charging order in the division in which judgment was 
obtained. Shaw v. Hudson, 48 L. J. Ch. 689. As to service, see r. 13, 
p. 801, infra. If the assignor under whom the applicant claims does not 
join in the application, he should be served (Parsons v. Groome, 4 Beav. 
521); but having regard to r. 13, other parties should not be served. 
See Glasbrook v. GiUatt, 9 Beav. 611. In that case the applicant 
was ordered to pay the costs of parties unnecessarily served. 

The paymaster is to notify on his certificate of funds in Court the 
day of any stop orders, and whether they affect principal or interest 
and the names of any persons to whom notice is to be given or in whose 
favour such orders have been made. S. C. P. R. 1915, r. 90. 

The following notice was issued in 1894 for use in the Chambers 
of Stirling, J.:— 

“ The judge directs that upon the making of all stop orders on funds 
in Court, it shall be ascertained and shall be shown or stated on the 
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face of every such order whether the restraint should afiect capital 
or income or both capital and income of the funds, and further that the 
limit or extent of the share or interest of the person whose share or 
interest is the subject of the restraint shall also be shown on the face 
of the order.” 

Note.— T he judge considers that an assignee or incumbrancer of a 
life interest in a fund (whether on the general credit of a matter 
or action, or carried to a separate account), in entitled to notice 
of any dealing with the capital of the fund whether for change 
of investment or otherwise. 

The following rules of K. S. C., Ord. XL VI. apply as to the costs 
of stop orders and the service of the application; — 

R. 12. — ^Vhor(.* any nionioR or si^ciiriticH are in Court to the general credit (»f 
any cauac or matter, or to the account of any claaa of personB, and an order m 
made to jirevcnt the transfer or payment of such monies or securities, or any 
part tliereof, witiiout notice to the assi^^ucc of any person entitled in expectancy 
or otherwise to any share or portion of such monies or securities, the person by 
whom any such order shall he olitained on the Hlmres of such nionioR or seoiiniies 
alTect(‘d by such ordei hlmll he liabh*. at the diseretioii o1 the Court or a judge, 
to pay any costs, eliargcs and expeiiHes wliicli, by reason of any sued) order Imving 
iieeiT oblaiiu'd, shall be occasioned lo any jHirty to Ibe cause or matter, or an_\ 
pf'rsons interested in nny such monies or sfM-iirities. 

R. 13.“ Any jierson presenting a petition or taking out a summons for any siieli 
order as aforesaid shull not be re(jiiii(*cl to serve siicb petition or sninmons upon 
tlu' parties to the cause or uiattcT, or ujKm the persons interested in sueli parts of 
the inoniea or securities as are not souglit to U‘ atb'eted by anv sueh order. 

See generally, Ann. Fr., note to Ord. XLVI. r. 13; and Setoii, 
7th cd., pp. 486 — 489. 

As to evidence. — The ajiphcant must show by affidavit or otherwise, 
e.g., by the M.astor’.s or rcgistrar’.s certificati;, that lie is interested. 
Quarman v. Williams, 5 Beav. 133. Where the ajiplicant claims by 
assignment ” two things are necessary. First, you must show generally 
the title of the as.signor, but it is not absolutely necessary to .show 
the particular share of the fund to which he is entitled. Secondly, 
you must show the assignment either by proving its execution in tlie 
usual way, or by assignees apjiearing and admitting it.” Per 
Romilly, M. R., Wood v. VincerU, 4 Beav. 419. 

In any case the payma.ster’s certificate of the fund in Court (Supreme 
Court Funds Rules, 1915, r. 9G) must be obtained and produced. 

A stop order may be made at any time after payment into Court 
and can even be made before pajonent into Court {8haw v. Hudson, 
48 L. J. Cb. 689), but it will not be granted when there is neither a 
a fund in Court nor an order to bring u fund into Court. Wellesley v. 
Mornington, 11 W. R. 17. 


Costs OCCll 
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stop orders. 


Service of 
appiii'iitioti 
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Form 526. 
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Blip port of 
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The order takes effect when the original or an ofiBee copy has been 
lodged with the paymaster. Seton, 7th ed., p. 487. As to priorities, 
see Ann. Pr., notes to Ord. XLVI. r. 13. 

Parties are not entitled as a general rule to costs of obtaining a 
stop order. This rule was recognized in Grimsby v. Webster, 8 W. R. 
725, although there th(‘ costs were allowed. And see Hoolc v. Roberts, 
12 Jut. 108. 

The Court usually requires the applicant to undertake to pay any 
expen.ses which by reason of the order shall be occasioned by any party 
to the action or matter, or any per.son interested, and which the judge 
in his diiscretion .should consider ought to be paid. See Ord. XLVI. 
r. 12, supra, p, 801. 

Where an order is made for payment out of Court of part of a fund 
in relation to which a stop order has been granted and it is necessary 
to continue the stoji order, the order should conlain the words 
notwithstanding the said order dated, Ac." but where it is not necessary 
to continue the stop order it .should he .simply discharged. 


(Title, the.) 

Let, &c. (Form 171 or 172), on the pt of , that no pt of the 

\dcserihe as in paymaster's certifeate], e.g., 1. consolidated p.c. 

anniiilicK, and 1 cash in Ct to the credits of this action, v. , 

to which [here state parlars of the parties interested] is entld, or of any 
dividends to accrue due on the sd .securities may be transferred, .sold, 
pd out , or otherwise disposed of without notice to the applicant. 

Tlic summnnB should state whether capital, or income, or both, are to be 
affected. Mack v. Poslle, (1804) 2 Ch. 440. 


(Tide, cfec.) 

I, A., of , make oath .and say as follows; — 

1. B., of , is the registered holder of a debenture of the 

above-named coy for 1., which debenture is numbered , and 

is now produced and shown to me marked . 

2. By the Master's certificate in this action dated the day 

of , and duly filed on the day of , it was certified 

amongst other things that there wa.s due to the sd B. as the holder 
of the sd debenture the sum of 1 and upwards. 

3. On the day of — — the sd B., in conson of a loan of 

1. made by mo to him, deposited the sd debenture with me 

this deponent, together with a memdum under his hand defining 
the terms of the deposit, which memdum is now produced and shown to 
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me marked . I saw the sd B. sign the sd memdum. The name 

or .signature B. subscribed to the sd memdum is of the proper 
handwriting of the sd B. 

The sd sum of 1. is still due and owing to me with an 

arrear of intere.st. 

5. The facts hnbefore deposed to are within my own knowledge. 

Sworn, &r. 


Upon applicon by summons, dated the 11th March, 1898, of N. 

and L., solor.s of the Supreme Ct, carrying on business as and 

, in the city of London, and upon hearing the sol()r.s for the 

applicant and for the respts, and upon reading, &c., It is ordered that 
no jit of the 5,.')541. new Consols, or of the 4,6761. money on deposit, 
or of the proceed.s of sale thof, or of the — -1. cash in Ct to the 
credit of Re Hart Grundle, Limtd, RoiUkdge v. Hart S Grundle, 
Limtd, 1895, A. 3486, a.s may be apportioned as the .share due to 
0. 14., certified in the Master’s sd certificate, dated the 15th June, 
1897, as the holder of five debentures b the dft coy, or of any dividends 
to accrue due thereon, be transferred or pd out or otherwise' dealt 
with without notice to the sd N. and h. Re Hart dr Grundle, Ltd., 
Routledcje (on behalf] v. Co. and Olliers, Romor, .1., 21st March, 1898. 
A. 1126. 


Upon the applicon, &c., and upon hearing the .solors for thc' apjilieant 
and for the pits and the dfts, and upon readmg, &c., and the certificate 
of fund. 

It is ordered that no pt of the share or intcre.st to which the dft 
T. F. G. is or may become entld of and in the capital of — -1. (in 
fujures) now in Ct to the credit of this action to an account intituled 
“ proceeds of sale,” and of any interest to acci'ue thereon be sold, 
tran.sferred, or otherwise dealt with, without notice to the .sd L. J. C. 
and M. Bank, Limtd. Globe Klnemas, Ltd., 8ticbel, Reg. 
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CHAPTER LXXXIV. 

MEETINGS OF DEBENTURE HOLDERS. 

Cases not uncommonly occur in which it is found desirable to hold 
a meeting of the debenture or debenture stockholders in order to 
ascertain their wiLshc.s in regard to some question which has arisen 
in the action, e.g., as to carrying on or closing the business, or as to 
selling on special terms, or as to a compromise. 

The following are examples of orders made in such case..s : — 


Upon the applicon of the pit by summons, &c., It is ordered that 
the pits be at liberty to convene in the manner prescribed by the 
trust deed dated the 4th March, 1920, in the sd judgment mentd a 
meeting of the iiolders of debenture stock of the first named dft coy 
for the purpose of submitting to that meeting an extraordinary 
resolution modifying the scheme of arrangement between Plaistowe & 
Coy, Linrtd, and its creditors (already sanctioned by an extraordinary 
resolution of the sd debenture holders passed on the 26th November, 
1926) which scheme involves a sale to the sd Plaistowe & Coy, Limtd, 
of the assets comprised in the trust deed in the sd judgment mentd. 
E. & T. Fink and Plaistowe (Proprietary), Ltd., Stiebel, Reg., 6th July, 
1927. 

For erJer on apjilioation to uuiitirm conditional agreement for sale of asacts 
lUroctiug tlic ajuilicatioii to stand over, meeting of the debenture holders to be 
convened and result stated, .see Tickerman v. Bonvilles Co., Hall, V.-C., 2nd August, 
1S78. Ji. 1602. 

For order at trial of action, whereby, after reciting, inter alia, that meeting 
of debenture holders had been held, and approved the scheme of compromise as 
follows, &c., it was ordered that the eompTomise should be carried into effect, 
and that all [iroeecdings in the action, except such as should be necessary for 
enforcing tliu order and carrying out the compromise, should be stayed, see Hooper 
V. Newtown Manure Co., 13th April, 1878. A. 808. 


(Siwrl iiUe and reference to record.) 

Notice is hby given that, pursuant to an order of this Honourable 
Ct, made the 2ud day of August, 1918, A meeting OF tee debenture 
HOLDERS of the above coy will be held at the Tnna of Court Hotel, 
Holborn, London, on Thursday the 19th day of September, inst., at 
one o’clock in the afternoon, for the purpose of considering, and df 
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approved) to sanction the acceptance of a conditional agreemt dated 
the 11th of July last, for the purchase of the works and ppty of the 
coy comprised in the parlars of sale dated the 17th of May last, 
when the works were offered for sale by auction, and subject to the 
conditions attached to the parlars of sale. 

Dated the 10th September, 1918. 

H. B., Receiver, Manager, and Liqr. 


(Short title and reference to record.) 

Notice is hby given that, pursuant to an ordei- made in the above 

action, and dated the day of , 19 — , a general meeting of 

th(' holders of the debentures of the above-named coy entld to the 

benefit of the indenture dated the , 19 — , will be held at the 

office of the coy, situate at , on Thursday, the day of , 

19—, at 12 o’clock (noon), for the puT]K).se of , the receiver and 

manager appointed in the ad action (and to aet as chairman of the 
meeting), explaining the present position of the coy’s affairs and 
submitting certain resolutions for rai.sing the amount, recpiired to 
meet the immediate liabilities of the coy, and for providing working 
capital, and for the creation and issue of further jirior lien bond.s to 
secure the sd amount, ranking (pari passu with the prior lien bonds 
of the nominal amount of 12,5001., already issued) as a first charge 
on the coy’s ppty and undertaking in priority to the debentures entld 
to the benefit of the above-mentd indenture. 

Dated this day of , 19 — . 

, Solors for the Receiver and Manager. 


Upon the applicon of the pit for the confirmation and sanction 
and approval of the resolutions of the debenture holders come to at 
the meeting of debenture holders held on the ith day of December, 
1885, or come to by the necessary majority of debenture holders 
within the terms of the debentures, and that the same might be 
carried into efiect, and upon hearing counsel for the applicant, and 
for the dft, &c., and the judge being of opinion that the sd resolutions, 
being the resolutions set out in the Exhibit PI. R. S, to the sd afft 
of H. S., and the Exhibit J. McD. to the sd afit of J. McD., are valid 
and binding on the debenture holders, doth approve of their being 
carried into effect. 

And it is ordered that the costs of all parties in reference to the sd 
resolutions and of this applicon be costs in the action, including the 
dissentient debenture holders’ costs, which are to be pd by the receiver 
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out of the assets along with his costs. Carden v. Albert Palace, 
Chitty, J., at Chambers, 18th January, 1886. 

The resolution above referred to was one authorizing the creation of a prior 
charge. 


Ujjon the ap])licon of J., &r., and holder of twenty first mortgage 
debentures of 501. each of the dft coy, and upon hearing counsel 
for the applicant and for the pit in the first-mentd action, and the 
solors for the dft coy, and the pit in the second action iu person, 
and upon reading, &c.. It is ordered that the writ in each of the sd 

actions be on or before amended, by adding the applicant J. 

as a party dft to the sd consolidated actions. And the judge doth 
appoint the ,sd J. to repre.sent all other holders of first mortgage 
debenture.s of the dft coy who are opposed to the view of the pits, 
and object to the appointment of a receiver and manager. And 
it is ordered that the rest of the sd applicon which asks that all 
further j)roceeding.s under the order of the 5th June, 1891, for the 
appointment of a receiver and manager might be .stayed until after 
a period of four months, do stand over until the 27tb day of July, 
1891. And it is onlered that in the meantime a meeting of the first 
mortgage debenture holders of the coy be summoned by the pit H., 
by adv(‘rtise,mcnts (at least seven days beforehand), once in the 
following papers, nanudy, onc(‘ in the Tims, one other daily London 
newspaper, one York newspaper, one Liverpool newspaper, one 
Bristol new.s])aper, and the Glasgow Herald. And it is ordered that 
the pit H., or, iu his absence, the pit M., do act as chairman of such 
meeting, and do report the result thof to the judge, and such 
meeting is to be summoned to consider — (1) whether Mr. X.'s mission 
to the ppty of the dft coy in America should proceed or not; 
(2) whether the appointment of a receiver and manager, pursuant to 
the order of the 3rd June, 1891, should be proceeded with forthwith. 
Howard v. Iron, <icc. Co. of Minnesota ; Mitchell v. Same, Kekewich, J., 
at Chambers, 6th July, 1891. A. 985. 



807 


CHAPTER LXXXV. 

TRUSTEEH, VAKTOrS ORDERS AS TO. 

Upon the applicon of the pits by summons dated the 7th March, 1899, Form 634. 

and upon hearing the aolors for the applicants and for the dfta and Liberty to 

for A., a debenture holder having liberty to attend these proceedings 

under the order dated the 9th February, 1899, and upon reading the sionand 

order dated the 5th May, 1898 (appointing receiver), an afft of W., 

filed the 8th March, 1899, and the exhibits therein referred to, It is al>road. 

ordered that the applicants he at liberty as trees for the debenture 

holders of the dft coy to take possession of the undertaking, ppty and 

a.saets of the dft coy comprised in the trust deed dated the 27th 

August, 1890, in the statement of claim in this action montd. 

And also to be at liberty to oppose any action instituted by the sd 
A. in Canada, and for the purposes afsd to grant a power of attorney 

to Mr. K,, of , New York, U.S.A., the agent of the receiver and 

manager in Canada, such power of attorney to be settled by the judge 
in chambers. And it is ordered that the costs of this applicoji be 
costs in the action. Re Bell Organ and Piano Co., Ltd., The Consolidated 
Trust V. The Bell Organ Co., Wright, J., 17th March, 1899. 


Upon the applicon of the pit, and upon hearing the solors for the Form 535. 
applicant and for the dfts, and upon reading, &c.. It is ordered that | jj^erty for 
the dfts, W., H. and 1., be at liberty (notwithstanding that D. and L. trustees for 
have not given security as directed by the sd order dated the 15th 
March, 1892) out of the money in their hands as trees to remit to the make various 
sd D. and L. any sum or sums not exceeding in the whole the sum of gonaiguBH'nt^ 
3,0001., to be applied by them in or towards all or any of the purposes 
mentd in the sd order dated the 5th March, 1892, and that the sd dfts 
be at liberty to remit to the sd D. and L. the further sum of 800/. to 
be expended by them in paying the duty payable on the registration 
of the mortgage to secure the First Debenture Stock of the dft coy 
on the further lands acquired by the dft coy. And it is ordered tliat 
C., the receiver and manager, be at liberty to give the necessary orders 
for stores, consisting of duplicate pts of engines, carriages, and wagons 
required for working the railway, at a cost not exceeding 3,200/., 
including the engineer’s fee for inspection and the cost of shipment 
to the Argentine Republic, and also to order coal for use on the railway 
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at a cost, including the Bhipment thof to the Argentine Republic, of 
1,200?., and to consign such material and coal to the sd D. and L., 
and to pay sundry small accounts of the coy amounting together to 
177?. 9a. l^d. And it is ordered that the sd dfts bo at liberty, out of 
the moneys in their hands as trees, to pay to the sd receiver and manager 
the sd sum of 177?. ^s. lid., and such amounts as he may require for 
the purchase and shipment of the sd materials and coal and expenses 
connrrted therewith, not exceeding the sums of 3,200?. and 1,200?. 
above mentd. Coppingrr v. Santa Fe, &c. Co., Chitty, J,, at 
Chambers, 28th July, 1892. A. 1321. 

For an order giving receiver and manager leave to draw elieques for workmen, 
4o., see Strap}) v. Janeph BvB, Sons d- Co.. 1892, S. 1720; Reg. 14t,h December, 
1892. 


Upon the a]iplicon of the pit, and upon hearing the solors for the 
apjilicant and for the dfts, and upon reading, &c., It is ordered that 
the dfts, W., H. and 1., be at liberty to appoint D, and L., the members 
of the local board of directors of the dft coy at, Buenos Ayres in the 
Argentine Republic, as agents of the. sd dfts, to complete the railway 
and works in accordance with the provisions of the deed dated the 
23rd May, 1889, mentd in the indoreement on the writ, and that the 
sd dfts be at liberty to remit to such agents out of the moneys in their 
hands, a sum not exceeding 7,000?. for the purpose of being expended 
by and under their direction in or towards completing the sd works. 
Coppinyer v. Santa Fe, <fc. Co., 1891, C, 3802. Chitty, J., at Chambers, 
7tb Novenil.Ku, 1891 . 


Upon the applicon, &c., of the dfts N. and S., trees for the, first 
mortgage debenture holders of the dft coy, and upon hearing, &c., 
Order that the ajiplieants be at liberty to appeal against the judgment 
of the Civil Tribunal of the Seine, Paris, in the actions instituted by 
H., referred to in the sd order, dated the 20th January, 1896, and 
that they be indemnified against any costs, charges, and expenses 
incurred by them in connection with such appeal out of any moneys 
arising from the realisation of the security comprised in the trust deed 
or in the hands of F., the receiver in this action, or which may be pd 
into Ct by him, and order that the funds in Ct be dealt with as directed 
in the payment schedule hto; the sum of 150?. to be pd to the 
applicants, being for the purpose of prosecuting the sd appeal and for 
paying the further bill of costs of H., the legal adviser in France of 
the applicants. The payment schedule provided — “ Sell sufficient 
new Consols to rai,sp 150?. cash, pay proceeds to N. and S. dfts.” 
Wilson V. Martiny, Ltd., Vaughan Williams, J., 2nd July, 1896. 
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Upon the applicon, &c., It is ordered that an advertisement for 
ciaims against the dft G., as surviving tree of an indenture dated, 
&r,, being a trust deed for seeuring the debentures issued by the dfts 
the Gresky Brewery, Limtd, be settled by the judge in ehambers, 
and be advertised once in the London Gazelle and twice in each of 
the following new8pa))ers, namely — (a) the Times ; (b) the Daily 
Telegraph; (c) the Burton Chronicle; (d) the Burton, Ashby and 
Colville Guardian. 

And the being of opinion that the advertisements for claims 
against the sd Reginald Mason, as such receiver and manager as afsd, 
already inserted, are, sufficient. It is ordered that no further advertise-, 
ments be inserted for such claims. Agg-Gardner (ya behalf, cte.) v. 
Gredey Brewery Co., Wright, J., at Cluimbers, 13th January, 1899. 


Upon the applicon of K. and B., the trees for (lie mortgage 
debenture holders of the above-named coy, and upon hearing (he 
soiors for the ajiplicants, and for (he, [off] liqr of the .sd coy, and ujion 
reading an order dated the 26th June, 1875 [mnding-up], an aflt, &.e,, 
Let the apyilicants be at liberty to carry out the couditional coiit.raet, 
dated the 8th May, 1876, made between the applicants of the one 
pt, and the S. Coy of tlie other jit, for the lease of the sd S. Coy 
of the premises therein nientd and comprised. And let the [off] Inp’ 
have fourteen days from the date of this order to remove all yipty 
from the premises belonging to the above-named coy not coinjirised 
in the mortgage by the sd coy to the applicants. The Globe New 
Patent, <&<■. Vo., 2Ith March, 1876. 


Upon the applicon by summons dated, &c., of the dfts J. and R., 
and upon hearing the solors for the applicants, for the pit, and for 
the dfts F., P. and S., and the dft coy by George S. Barnes, off 
recr and prov liqr thof, in penson, and upon reading the writ of 
summons dated, &c., and the order dated the 20th February, 1901, 
and the afft of W. H. 1)., filed the 3rd April, 1901, It i.s ordered that 
the applicants, the trees of the indenture mentd in the indorsement 
of the sd writ, be at liberty, without prejudice to the rights of the dfts 
F., M., P. and S., the fiT.st mortgagees, to grant to such persons as 
shall be approved of by the sd ap])licants and the sd mortgagees 
leases or agreemts for lease of those portions of the building known 
as Albert Ct comprised in the sd indenture which are enumerated 
in the schedule hto at the yearly rents set opposite the number 
describing each of such portions resply or at rents not being less 
than 75 p.c. of the rents so appearing in such schedule, and that 
during the first three years of the term granted by any such lease 
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rents may be reserved which may be less thari 75 p.c. of the 
rents so specified in the sd schedule, and that in any case an 
allowance not exceeding the first year’s rent reserved by such lease 
may be made to the lessee to be applied by such lessee for or 
towards decorating the portion of the sd building comprised in such 
lease. And it is ordered that the terms of such lease or agreemt 
shall be subject to the approval of the sd first mortgagees so far as 
regards the term granted and the rent reserved by such lease or 
agreemt, the date of commencement of such term, and the amount 
to be allowed to the lessee (.o be applied by him lor or towards 
decorating the portion of the sd building comprised in such lease or 
agreemt if that system be adojited in .such ca.se. And it is further 
ordered that the counterparts of all leases and tenancy agreemts 
already granted and to be granted .sluti] be lield by the sd first 
mortgagees, and that such eoiinterjjarts a.s afsd already granted shall 

forthwith he handed over to Mr. J. R., of , the. solor to the sd 

first mortgagee.s, and counterpart's of all lea.ses or tenancy agreemts 
which may heieaftei’ be granted shall be handed over to the sd J, K. 
within seven days after tlie execution thof. Rosher {on behalf, &c.) 
V. Albert Court Estate Co., Ltd., and Others, Wright, J., 3rd April, 
1901. 


Let, &c. {Form 171 or 172), on the hearing of an applicon of the dfts 
the Securities Insurance Coy, Limtd, the trees of the debenture holders 

of the al)ove-named dft coy, that out of the 1. money on deposit and 

any cash in Ct to the credit of (the action) the sum of 260J., the 
amount of remuneration certified by tlie registrar’s certificate, dated 
the 29tli February, 1896, to be due to the applicants as such trees 

as afsd to the , of , be pd to , of , the joint liqrs 

acting in the voluntary winding-up of the sd applicant coy, and that 
the costs of the ajiplicon may be costa in the above action. 


Upon the applicon of the dfts the Law Guarantee, Ac., It is 
ordered that notwithstanding the sd order, and in lieu of the 
directions therein contained with reference to the costs of the dft 
society, it be referred to the taxing master to tax as between solor 
and client, the costs of the dft, the Law Guarantee, &c., of this action 
including therein any costs, charges and expenses properly incurred by 
them as trees of the indenture dated, &c., in the writ of summons 
mentd, and including the charges and expenses incurred or to he 
incurred by the dft society in the employment of the New England, 

&c. Coy, of Street, New York, for carrying out and completing 

the assignment to the dft society, and the assignment by the sd society 
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to the receiver of the deposited securities, and for collecting the interest 
and principal moneys due in respect of the deposited security. And 
it is ordered that the dft society be at liberty to claim and retain 
the amount of their sd costs when so taxed, and also the remuneration 
of the dft society as tree of the sd indenture as to S? pts thof out of 
any moneys in their hands belonging to the “A” debenture holders, 
and as to the remaining i/V pts thof out of any moneys in their hands 
belonging to the “B” debenture holders. Macdonald {on behalf ) v. 
Houthern Agency, &c. Ltd., Romer, J., at Chambers, 25th October, 
1897. B. 4181. 


Upon the applicon by summons, dated the 7th April, 1899, of P., a 
party having liberty to attend the proceedings in this action, pursuant 
to order dated the 14th May, 1897, and upon hearing the solors for 
the applicant, for the pit, for the dfts, and for M. and C. hnftr mentd, 
and upon reading the order dated the 12th June, 1896, appointing 
R. receiver in this action, &c., &c., and the pit, the Law Guarantee, 
&c., desiring to retire from the trusteeship of the indenture of the 
29th July, 1891, referred to in the .sd judgment dated the 9th February, 

1897, It is ordered that the sd M., of , and C., of , be, and 

they are hby appointed in pursuance of sect. [25] of the Trustee Act, 
[1893,] trees of the sd indenture in the place of the Law Guarantee, 
&c., Limtd; and it is ordered that the real and personal ppty and 
the right to sue for and recover all choses in action now subject to the 
triLsts of the .sd indenture be, as from the date of this order, vested 
in the sd M. and C. as such new tree.s as afsd, and for all the e, state 
and interest therein now vested in the }>lt; and it i.s ordered that the 
sd M. and C. be added as pits in this action, and that this action be 
continued, carried on, and prosecuted in the name of the sd M. and 
C. in the place of the sd Law Guarantee, &c., Limtd, as pits in this 
action; and it is ordered that the costs of the Law Guarantee, &c., 
Limtd, as the pits in thi.s action, from the foot of the taxation directed 
by the sd order dated the 1st September, 1898, including therein any 
charges and expenses properly incurred by them as trees of the .sd 
indenture beyond their costs of thi.s action, the pits having waived 
their claim to any further payment in respect of fees for acting as 
trees under the sd indenture, be taxed as between solor and client, 
and that such costs, when taxed, be pd by the receiver appointed by 
this order out of any moneys coming into his hands a.s such receiver ; and 
it is ordered that R. , the recei ver appointed by the sd order dated the 12th 
June, 1896, be discharged and that he do forthwith lodge in the chambers 
of the Registrar (Cos Winding-up) his fourth and final account as 
such receiver, and pay the balance, if any certified to be due from him 
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on passing his ed account to the sd M. and C., they having undertaken 
not to part, with or otherwise deal with such balance until all the 
costs due to the pit society have been pd, and upon such payment 
being made, or upon its being certified that there is nothing due from 
the sd E. on the balance of his fourth and final account, it is ordered 
that the recognizance entered into by the sd E., and also the bond 
entered into by the sd E. together with the Law Guarantee, &c., both 
dated, &c., be resply vacated, and the sd M. having given security 
by entering into the sd recognizance and also into the sd bond together 
with the Law Guarantee, &c., Limtd, as his sureties, which recognizance 
and bond resply have been approved by the Ct and ha^e been duly 
enrolled, it is ordered that the sd M. be and he is hby appointed 
receiver of the ppty and assets of the dft coy comprised in and subject 
to the trusts of the sd indenture dated the 29th July, 1891, in the sd 
judgment mentd, and of the ppty and assets of the dft coy charged 
by the debentures imt not comprised in the- sd indenture and accounts 
and balances. Wright, J., at Chambers, 14th July, 1899. Hood, Eeg, 


Upon the applicou by summons dated the 21st February, 1902, of 
the dfts J. and K., the trees to the sd trust deed dated the 15th 
February, 1898, in the pleadings mentd, and upon hearing the solors 
for the applicant, the pit, and for the remaining dfts other than the 
coy, and the dft coy by 11. B., the ofl' recr and liqr thof in person, 
and upon reading the orders of the 17th January and the 31st January, 
1902, and the afft of T. E., filed the 26th February, 1902, and the 
exhibits thto, it is ordered that the applicants as such trees do abstain 
until further order from entering into possession of or selling the 
hereditaments and premises comprised in the sd trust deed in 
accordance with the trusts and provisions thof, and from dealing with 
and enforcing the three debentures of the sd coy held by the sd trees 
as collateral security also comprised in the sd trust deed. Wood v. 
Mundons Proprietary, Ltd., 27th February, 1902, Byrne, J. 



813 


CHAPTER LXXXVI. 

INTERIM DIVIDENDS TO DEBENTLTRE ANO DEBENTURE 
STOCK HOLDERS. 

The final distribution of the fund is usually made on further considera- Interim 
tion, when the Master or registrar has made his certificate pursuant 
to the judgment or order; but occasionally, either before or after 
further consideration, liberty is given to pay an interim dividend. 

In order to justify such an order there should be affidavit evidence 
showing the position, and that, taking into account the funds in hand 
and probable further receipts and the costs, &c. to be provided for, 
the money proposed to be divided is properly divisible. The 
application should be. by summons. 

As to making payments on account of principal, so as to avoid 
income tax, see Smith v. Law Guarantee and Trml Soeiety, (19f)4) 

2 Ch. 5G9. 

Where a director, who was also a debenture stock holder, wa.s being 
proceeded against for misfeasance, the Court ordered the amount 
divisible in rcspi'ct of his share of stock to be retained and carried to a 
separate account pending the result of the proceeding.? again.st the 
director. Rhodesia Goldfields, Ltd., (1910) 1 Ch. 239, 


Upon the applicon of the receiver appointed by order dated , Form 545. 

and liqr of the above-named coy, and, &c.. Order that the applicant Ordur giving 
be at liberty to pay to each holder of debentures whose name is liberty tojiay 
stated m the second column of the first pt of the schedule to the to dubenturo 
Master’s certificate a dividend of 51. in respect of each 1001. debenture holders, 
held by him, out of the moneys in his hands as such receiver and liqr. 


Upon the appheon of the pit (by summons dated the 21st July, 1898), Form 546. 
and upon hearing the solors for the applicant and for the dfts and for Order for 
James Ford the liqr of the dft coy, and upon reading the registrar’s 
certificate dated the 29th February, 1896, the order on further conson dividend, 
dated the 24th June, 1897, and the certificate of the fund. It is ordered 
that a further dividend of 3s. 6d. in the 1., making with the dividend 
of 2s. in the 1. directed to be pd by the sd order of the 24th June, 1897, 

5s. 6d. in the 1., be pd to the debenture holders of the above-named 
dft coy out of the funds in Ct as directed in the schedules hto. 

And it is ordered that the costs of the appheon be costs in the 
action. Ahers v. Veuve Monnier, Sc., Wright, J., 26th July, 1898. 



814 


Form 547. 


Older giving 
iSiWtjfto pay 
coappi^. 


Form 548. 

Order to pay 
intereet on 
first (lebon. 
tiires. 


Form 549. 

Order to pay 
ofT principal 
due to first 
mortgage 
debenture 
holders. 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LXXXVI. 

Upon the applicon by summons dated the 10th April, 1899, of the 
pits, and upon hearing the solors for the applicants and for the dfts, 
and upon reading the order dated the 5th May, 1898 (appointing 
receiver), the order made in the matter of the Bell Organ and Piano 
Coy, Limtd, and in the matter of the Cos Acts, 1862 to 1890, and in 
the matter of the Joint Stock Cos Arrangement Act , 1870, and in this 
action dated the 6th March, 1899, sanctioning the scheme of arrange- 
ment, and an afft of W., filed the 14th April, 1899, and the exhibits 
therein referred to, It is ordered that H., the receiver and manager 
appointed in this action, be at lil)erty to pay any unpd coupons in 
respect of the debentures issued by the dtt coy due prior to the appoint- 
ment of the sd receiver and manager, such payments to be made to 
the debenture holders on presentation of .such unpd coupons to the liqr 
of the dft coy or the Bell Organ, &c. Coy (incorporated 1899) on 
production of evidence that the liqr or the new coy have not satisfied 
any unpd coupons. And it is ordered that any payment.s so made be 
allowed to the sd receiver and manager in his accounts. And it is 
ordered that the costs of this applicon be co.sts in the action. Re Bell 
Organ, dc. Co., Consolidated Trust, Ltd. v. Same Co., Wright, J., 
lath April, 1899. 

Upon the applicon of the pits by summons, &c., It. is ordered that, 
the dfts, H. B. and A. W., do out of the 3,1201. Ea.st India Railway 
Stock, and 4561. 4.?. Id. New South Wales Government Stock, mentd 
in Ft 3 of the third schedule to the registrar’s sd certificate, raise 
the sura of 1,7401., being the amount of the half-year’s interest less 
tux accnied due on the 15th September, 1894, on the First Mortgage 
Debentures amounting to 60,0001. issued by the dft coy, and that they 
do pay the same to J. B., the receiver and manager appointed in 
this action, And it is ordered that the sd J. B. do distribute the sd 
sum of 1,7401. when received by him among the several persons named 
in the second column of the first schedule to the sd certificate, being 
the holders of the sd 60,0001. First Mortgage Debentures, in payment 
to them resply of the interest so accrued due to the 15th September, 
1894, on the several debentures held by them resply, and that ho do 
account for the sd sum of 1,7401. on passing his accounts as receiver 
in this action. Laurence, dc. {on behalf) v. Ba/rnard, Bishop and 
Barnards, Ltd., and others, Vaughan Williams, J., 24th December, 1894. 

Upon the applicon of the pits, by summons dated the 10th March, 
1897, &c., and the dfts by their solors not objecting, It is ordered that 
out of the funds in Ct to the credit of this action there be pd to the 
pits and the other First Mortgage Debenture holders of the dft coy the 
amounts certified by the chief clerk’s certificate, dated the 18th 
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February, 1897, to be due to them resply on the security of their First 
Mortgage Debentures, as in the schedule hto; but the question of 
interest on the principal amounts certified due is reserved. Payment 
.schedule: this shows payees. Tie The. Chemists' Assocn., Fry v. 
Same, North, J., at Chambers, 1st April, 1897. 

Upon applicon by summons dated the 15th April, 1897, by the dfts 
W. and H., and upon hearing the solors for the applicant and for 
the pits and for the dfta, John Davidson & flons, Limtd, and for 
R. C. and W., purchasers, and upon reading the order dated, &c., the 
taxing-master’s certificate dated, &c., and afft, &c., and the certificate, 
of the fund, and the sd purchasers by their solors consenting to this 
order, It is ordered that the fund in Ct be dealt with as directed in the 
schedule hto, the payments thereby directed to be made to the 
debenture holdcr.s being a .second distribution to all the holders of 
the fir,st series of mortgage debentures in the first pt, of the first scheduh^ 
to the chief clerk’s certifii'ate, dated the 23rd July, and filed the 29th 
October, 1893. 

Payment Schedule. 

In first column; " R. C. and J. W., named in the restraint dated 
the 17th March, 189G, have had notice.” “ Pay the costs to be taxed 
under order of the 15th June, lH9(i, and taxing master ’,s certificate, 
dated the 9th April, 1897, namely, costs of pit [in second column the 
names of the solors ; third, amount].” “ Pay [and in second column 
name of debenture holders opposite].” Davidson {on behalf) v, John 
Davidson. Co., North, J., 30th April, 1897. A. 577. 

Upon the applicon of the pits, &c.. It is ordered that the funds 
in Ut be dealt with as directed in the payment schedule hto. The 
sum of 1101. 13s. lid. thereby directed to be pd being in respect of 
income tax on the amounts pd to the debenture holders in respect 
of interest under the, ad orders dated the 11th July and the 20th 
November, 1896, 

In schedule. Fir.st column. The restraint contained in the lodgment 
schedule, dated the, 18th August, 1896, requiring notice, to Messrs. 
Dalgate & Coy, Limtd, is hby discharged. 

Notwithstanding the order of the 20tb November, 1H96, and in lieu 
of the directions therein contained. Sell sufficient Consols as with cash 
and other 661. money on deposit will raise 1001. and the cost.s to be 
taxed under the sd order dated the 20th February, 1896. 

Out of proceeds and the sd cash and money on deposit: pay the sd 
costs; pay income tax [and in second and third column Her Majesty’s 
Commissioners of Inland Revenue, 1601. 13«. IW.J. Barclay {on 
behalf, dec.) v. Vickers, &c., North, J., 10th March, 1897. A. 423. 
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Practice. 
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CHAPTER LXXXVII. 

KURTHKH CONSIDERATION. 

Where the Master or registrar has made his certificate and there is 
something to divide, the action is brought on for further consideration. 
An order can be made on further (Consideration discharging the receiver 
and directing payment of the costs and distribution of the fund among 
the persons shown to be entitled to it, or an order can be made to tax 
and pay costs and divide part of the fund. 

Ord. XXXVI. r. 21. — When any cause or matter in the Clianeery Division shall 
liavc been adjourned for further consideration, the same may, after the expiration 
of eight days, and within fourteen days from the filing of the Master’s certificate, 
be set down by the registrar in the cause book for further consideration, on the 
written request of the solicitor for the plaintiff or party having the conduct of 
the proceedings, and after the expiration of such fourteen days the cause or 
matter may be set down by the registrar on the written request of the solicitor 
for the plaintift or for any other party; and in either casf^, upon production of 
the judgment or order adjoummg further consideration, or an oflioe copy thereof, 
and an office co|iy of the Master’s ccrtilieatt or a memorandum of the date when 
the certificate was filed, endorsed on the request by the proper officer. The 
request may be in the Form No. 26 in Appendix L. The cause or matter when 
so set down shall not be put into the paper for further consideration until after 
the expiration of ten days from the day on which the same was so set down, and 
shall be marked in the cause book accordingly. Notice thereof shall be given 
to the other parties in the action at least six days before the day for which the 
.same may be so marked for further consideration. Such notice may be in the 
Form No. 27 in Appendix L. 

The papers requireti for the judge's use are: two copies of the 
minutes of the proposed judgment or order, one copy of the pleadings, 
and one copy of the Master’s certificate. These must be left with 
the judge's clerk one clear day before the further consideration is ready 
to come into the paper. 

Ord. LV. r. 2 (16), includes in the business to be disposed of in 
chambers the following: — 

(IC) Applications for orders on the further consideration of any cause or matter 
where the order to be made is for the distribution of an insolvent estate 
or for the distribution of the estate of an intestate [or /or tht distribviion 
of a fund among creditors or debenture holders], 

See Ann. Pr., notes to Ord. LV. r. 2 (16). 

Notice of setting down need not be given to parties who, having 
been served with notice of the judgment, have not entered appearances 
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unless the order asked for requires them to pay money or otherwise 
affects them personally. Re. Rolfe, 70 L. T. 624. If it is intended to 
use evidence already given in chambers, notice must be given to the 
other parties. See Ann. Pr., notes to Ord. XXXVI. r. 21. 

As to setting down without fee, see Ann. Pr., notes to Ord. XXXVI. 
r. 21. 

As to marking an action for hearing on further consideration as a 
short cause, see Dan. Ch. Pr., 8th ed. p. 1011. 


Ord. LV. r. 72. — Where auy matter originating in chambers shall, at the original 
or any subsequent hearing, have been adjourned for further consideration in 
chambers, aueh matter may, after the expiration of eight days and within fourteen 
<layB from the filing of the chief elerk’s certificate, be brought on for further con- 
sideration by a summons, to be taken out by the party having the conduct of 
the matter, and after the expiration of such fourteen days by a suromons, to be 
taken out by any other party. .Sucli summons shall bti in the form following:— 
“ That this matter, the further consideration whereof was adjourned by the 

order of the day of , 18 — , may be further considered,” and shall bo 

served six clear days befor the return. Provided that this rule shall not apply 
to any matter, the further consideration whereof shall, at the original or any 
subsequent hearing, have been adjourned into Court. 
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Costs in Debenture Action.s. 

Rrimd facie, the plaintiff in an action to enforce tlcbentutes or 
debenture stock, whether on his own account only or on behalf of 
himself and other members of the class is entitled only to party and 
party costs {Queen’s Hold, Cardiff, (1900) 1 Ch. 792), but wbere the 
assets charged are insufficient to pay the debentures or debenture 
stock in full, the plaintiff i,s entitled to be allowed costs as between 
solicitor and client. New Zealand Midland Ely., Smith v. LiAbock, 
(1901) 2 Ch. 357 ; and Bristol Collieries Co., 54 Sol, ,1. 376, The prin- 
ciple on which this rests is stated by Collins, L. J., in the case of the 
New Zealand Midland Rly., supra; thus: “Where the fund 
exclusively belongs to a particular class of persons, so that they may 
be indemnified in full by a distribution of that fund, and they 
are not seeking indemnity at anybody else’s expense, then it seems to 
me, as a matter of common sense, that there should be a complete 
indemnity to the person through whose instrumentality this fund lias 
been secured for the benefit of all, and that such a complete indemnity 
could not be given without allowing that person costs as between 
solicitor and client.” 

In some cases a debenture holder may be entitled to costs of an 
action even though he gets nothing else — e.g., where, the plaintiff 
brings an action on behalf of himself and all the other debenture 
holders, and the proceeds of sale prove insufficient to pay the debenture 

52 


P.— D. 
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holders of the class ranking before him. See Carrick v. Wigan 
Tramways Co., W. N, (1893) 98. 

In that case the fund in Court was sufficient only to pay the 
first five debenture holders and the plaintiffs ranked fifteenth in 
order of priority; but Chitty, J., held that the plaintiff was entitled 
to the costa of the action, other than such, if any, as had been incurred 
by him in support of his own security only, being of opinion that the 
proceedings had been for the benefit of the persons interested in the 
fund in Court by effecting a .sale of the undertaking, and by getting 
in and securing in the meantime the income thereof, and by ascer- 
taining and determining the rights and priorities of the parties entitled 
to the proceeds of sale and income, and by effecting a distribution 
thereof accordingly. And see Batten v. Dartmouth Harbour Com- 
missioners, 45 Ch. D. 612. 

In Batten v. Wedgwood Coal and Iron Co., 28 Ch. D. 317, it was 
held that, the fund being insufficient, the costs and other expenses 
must be paid thereout in the following order; — 

] . Plaintiff’s costa of the realization of the property, including the 
costa of any abortive attempt to sell. 

2. Costs due to solicitors to the trustees before action brought, 

they having a lien on title deeds. 

3. The balance, if anything, due to the receiver and manager, 

including his remuneration and his costs of the action. 

4. The costs, charges and expenses of the trustees of the covering 

deed where made defendants. 

5. The plaintiff’s costs in the action, and, where the plaintiff has 

been substituted for a former plaintiff, then the costs of such 
plaintiffs pari passu. 

In that case Pearson, J., said: “ The property must be realised by 
someone in order that it may be distributed, and whoever has realised 
it and brought the proceeds under the control of the Court has really 
constituted the fund which has to be distributed for the benefit of the 
receiver and everyone else who is entitled. These costs must be paid 
in priority to the receiver.” 

And see London United Breweries, Ltd. (1907) 2 Ch. 511. 

The costs of defending another action for the benefit of the debenture 
holders are payable in priority to the claims of the receiver. Wrexham, 
Mold and Connah's Quay By. Co., (1900) 1 Ch. 261. 

In Clayttm Engineering, &c. Co., 90 L. T. 283; W. N. (1904) 28, 
bwinfen hady, J., said: “The rule is correctly stated in Palmer’s 
Company’s Precedents, 9th ed., Vol. III., p. 710, namely: 

The defendant company in a debenture or debentui'e stock action 
is not entitled to costs, unless, indeed, the action fails. Mortgage 
Insurance Corpn. v. Canadian AgrimUural, dc. Co., Ltd., (1901) 2 Ch. 
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debenture holders made defendants entitled to costs, they also must 
look to the surplus.’ This is the same as the general rule in mortgage 
actions where subsequent incumbrancers are made defendants. Where 
they are made plaintiffs, different considerations arise.” 

Where the trustees of a debenture or debenture stock covering 
deed are made defendants, they are entitled to their full costs (Mortgage 
Insurance Corpn., Ltd. v. Canadian Agricukural, dc. Co., Ltd., (1901) 
2 Ch. 377), and they will be entitled to such full set of costa even where 
they and the defendant company have appeared by the same solicitor. 
S. C. 

In Re W. C. Horne dt Sons, Ltd., (1906) 1 Ch. 271. the assets being 
Huflicient to pay the debentures in full and the plaintiff unable to pay 
the difference between party and party and solicitor and client costs of 
action, the Court made a charging order in favour of the ])laiutiff’s 
solicitor for such difference upon so much of the funds in Court as 
belonged to the debenture holders, and also a charging order upon the 
balance of the funds which would be payable to the liquidator for the 
solicitor’s costs as between solicitor and client, ijicurred on bihalf of tlu; 
receiver of certain ]3roceedings at home and abroad for the ])iir])ose of 
recovering and preserving assets which were really part of the receiver's 
costs of administration and might have been included in hi.s accounts. 

Ky Old. LXV. r. 27 (17 b), framed in January, 1902, to meet the 
difficulty in Silkslone and Haigh Moor Coal Co. v. Ede.g, (1901) 2 Ch. 
652, it is provided that ” the taxing officers of the Su])rem(! Court 
or of any Division thereof shall have power and authority to make 
one or more interim certificate or certificates, allocatur or allocaturs, 
in any taxation for any portion or portions of the taxed costs directed 
to be taxed, without waiting until a certificate for the full amount 
can be made.” 

As to apportioning costs where one party is liable to [lay part only 
of the costs of an action, see Re Pollard, W. N. (1902) 49. See also 
Re Wright, Crossky d Co., W. N. (1902) 54; Re Bourne's Trade Marks, 
Bournev. Suan, (1903) 1 Ch.211. 

As to a liquidator (who has not been acting as receiver or been 
employed in realising the property charged), it must be remembered 
that the assets of the company in the winding-up of incumbered 
property consists only of the equity of redemption or suplus after 
clearing off the incumbrancers. See Part II., 15th ed. pp. 675, 676. 

The costs of the trustees have priority over a charging order by 
solicitors for property recovered or preserved. Re Turner, 95 L. T. 
861 ; (1907) 2 Ch. 539, affirming (1907) 2 Ch. 126. 

As to the cost of sending out notices of judgment and of meetings 
of debenture holders, see Re Commonwealth Oil Corpn., Ltd., (1917) 
1 Ch. 404. 
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Form 552. 

Notice that 
cause has 
been set down 
for further 
consideration. 


Form 553. 

Summons for 

further 

consideration. 


Form 554. 

Further eon- 
sidoration ; 
disehaiiee 
receiver; taj. 
and ])ay costs; 
apportion 
and divide 
balance. 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LXXXVII. 

In the High Ct of Justice, 

Chancery Division. 

Mr. Justice . 

A. V. B. 

Take notice that this cause, the further conson whereof was 

adjourned by the order of the day of , was on the day 

of set down for further conson before Mr. Justice for the 

day of . 

Dated, &c. 

To Mr. , solor for . C. D., solor for . 

The above form is No. 27 of Appendix L. 


Let, &c. (Form 17J or 172), On the hearing of an applicon on the 
pt of the pit that this action the further conson of which was adjourned 

by the judgment dated the day of may be heard on further 

conson and that an order may be made in the terms of the accompanying 
minutes. 

Dated, &c. 

This summons was taken out by , 

To [dfU\ of , solors for the pit. 


Upon the applicon of the pits by summons dated the 28tb October, 
1905, for the further conson of this action, and upon hearing the solors 
for the applicants and for the dfts, and upon reading the order dated 
the 17th August, 1904, a judgment dated the 24th August, 1904, and 
the certificate dated the 18th April, 1905, of the result of the accounts 
and inquiries directed by the sd judgment, and the afft of M. filed this 
day. It is ordered that M., the receiver and manager appointed by 
the sd judgment, be and he is hby discharged from his office of receiver 
and manager. And it is ordered that the sd M. do forthwith [lodge 
at the chambers of the judge] or [leave and pass in the chambers 
of the Registrar (Cos Ct.)] his first and final account as such 
receiver and manager (including therein an account of his receipts 
jiayments and allowances as the interim receiver appointed by the 
sd order dated the 17th August, 1904), and that he do pay the balance 
appearing due from him on such account or such pt thof as shall 
he certified as proper to be pd by him into Ct to the credit of this 
action as directed in the lodgment schedule hto. 

And upon such lodgment being made, or it being certified that 
there is nothing due from the sd receiver on the balance of his final 
account. It is ordered that the bond dated, &c., entered into by the 
sd M. with the Law Guarantee, &c. Society as surety be vacated. 
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And it is ordered that the pits’ costs of this action be taxed as between Form S54. 
solor and client, and on such taxation the pits are to be allowed the 
amounts properly pd by them to the dft coy for its costs of appearing 
on the motion for judgment. And it is ordered that the funds in Ct 
be dealt with as directed in the payment schedule hto. 

Lodgment Schedule. 

In the High Ct of Justice, 

Chancery Division. Date of order , 19 — . 

Title of Cause or Matter: Re A. Coy, Limtd, B. v. A. Coy, LinUd. 

1918. A. No. . 


Ledger Credit as above. 


ParticularH of funds to b<* lodged to 
thfi Aceount of the Paymaster- 
General. 

Person tA> make the 
lodgment. 

Amounts. 

Money. 

Securitios. 

Balance (if any) on passing his hrst 
and final account ae Receiver 
and Manager. 

1 i 

1 C. r>. {iKe Acceiwr 

and Manager). 

i 



Payment Schedule. 

{Title as above.) 
Ledger Credit as above. 
Funds in GT to be dealt with in pursuance 
of this order. 


Consols . 

Cash , 

Funds to be lodged. 


Particulars of payments, transfers, 
or other operations to be carried 
out by the Paymaster. 

! 

Payees and Trans- 
ferees or Titles of 
separate Accounts, 

Amounts. 

Money. 

Securities. 

1 

Sell Consoln 

i 



Out of cash and proceeds of sale 
and funds to be lodged as 
above — 

Pay costs to be taxed under this 
order. 

Divide residue into ninths. 

Pay five ninths 

Pay four ninths j 

j 

: E.F.,of . 

j G. H., of . j 




Frost V. Isaac Frost & Sons, Buckley, J., 23rd November, 1905 
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Form 555. 

Another, 
where fund 
insufficient to 
pay debenture 
holders. 


Form 556. 

Certitieate of 
apportion - 
inent. 


Upon the applicon by Bummons dated the 22nd July, 1897, of the pits 
for the further conson of this action, and upon hearing the solors for 
the applicant, and no one appearing for the dfts, although duly served 
with the sd summons as by afft of, &c., appearing and upon reading, 
&c., and it appearing that E., the receiver and manager appointed 
in this action, has pd the sum of 9441. Is. 5d. into Ct as directed by 
the sd registrar’s certificate, dated the 20th July, 1897, and that he 
has not received or pd anything as such receiver and manager since 
the 4th May last, the date of his last account, and that there is nothing 
due to or from him, Order that the sd B., the receiver and manager 
appointed by the sd order dated the 14th February, 1896, be discharged, 
and that the joint and several bond dated the 17th March, 1896, 

entered into by the sd E. with The Coy, Limtd, as his sureties, 

be vacated, And order that the pits’ costs of this action be taxed as 
between solor and client, And order that the residue of the funds in 
Ct, after payment of such costs, be apportioned amongst the debenture 
holders named in the first schedule to the sd chief clerk’s certificate, 
dated the 16th July, 1897, in proportion to the amount thereby certified 
to be due to them, and that the amount so apportioned, and the names 
of the persons to whom such amounts are payable, be certified, 
and any person interested is to be at liberty to apply as there may 
occasion. 


The Payment Schedule. 

(Title.) 

Funds in Ct, 9441. Is. 5d., money on deposit; First column, amount 
of money on deposit and any interest: Pay pit costs, to be taxed 
under this order; Pay sums to be apportioned to debenture holders 
named in the first schedule to registrar’s certificate dated the 16tb 
July, 1897, to the persons to whom the same shall be certified to be 
payable. Cooper (on behedf) v. Richmond Colortype Printing Co., Ltd., 
Byrne, J., for Vaughan Williams, 7th August, 1897. 


(Title.) 

1 certify that under an order dated the 7th August, 1897, the sums 
stated in the schedule subjoined hto, amounting in the whole to 
7481. 18s. 4d., have been ascertained to be the sums payable under 
the sd order to the persons resply named in respect of the debentures 
held by them. 

Dated this day of . 


, Registrar. 
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ScHEDUUE, with three columns headed resply: 

(1) Name; (2) Address (if ascertained); (3) Amount. 

This was based on certificate by plaintiff’s solicitor as follows : — 

(Title of Action.) 

Fund in Ct at date of order, the 7th August, 1897 ; 

£ .«. d. 

Money on deposit 944 I 5 

Interest allowed to date of withdrawal 1 11 5 


Le.ss taxed costs 


£945 12 10 
ItiO 14 6 


Kesidue for apportionment £784 18 4 

The above residue of 7841. 18«. id. has been apportioned amongst 
the debenture holders named in the first schedule to the registrar’s 
certificate dated the 16th July, 1897, in proportion to the amount 
thereby certified to be due to them, and the apportioned amounts and 
the names of the persons to whom such amounts are payable are as 
follows: — Tabular form, with two columns headed resply: (1) Names 
of Debenture Holders; (2) Apportioned Amount to be pd. 

We hby certify the above to be the proportions of the funds in Ct 
payable to the debenture holders therein, pursuant to the order dated 
7th August, 1897. & , pits’ solors. 


Upon the applicon, &c. 

And it appearing from the sd afit of R. A. that all the ppty and 
assets of the dft coy capable of realization have been got in and 
realized and that all the preferential debts have been pd or satisfied. 

It is ordered that R. A., the receiver and manager appointed by 

the sd judgment in this action dated the , 19—, be discharged 

and that he do pass in the chambers of the registrar his third and 
final account as such receiver and do lodge the balance which may 
be certified to be due from him thereon into Ct to the credit of this 
action as directed in the lodgment and payment schedule hto. 

And thereupon and upon it being certified that there is nothing 
due from the sd receiver on passing his sd account, It is ordered that 

the bond dated the , 19 — , entered into by the sd receiver, 

together with the Insurance Coy, Limtd, as his surety be vacated. 

And it is ordered that the costs of the pit and of the dft H. T. W. 
of this action, including in the costs of the sd H. T. W. his costs, 


Form 556. 


Form 557. 

Dinoharge of 
receivor. 
Distribution 
of fund 
(insufficient 
for payment 
in full). 
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Form 667. charges and expenses as tree of the trust deed dated the 7th May, 
19 — , be resply taxed as between solor and client, and on such taxation 
the pit is to be allowed the amount properly pd by him to the dft 
coy for its costa of appearing and consenting to the sd judgment. 

And it is ordered that the funds in Ct to be lodged pursuant to this 
order be dealt with as directed in the payment schedule hto. 

And any of the parties are to be at liberty to apply as they may 
be advised. 

Lodgment Schedule. 

In the High Ct of Justice, 

Chancery Division. 

Date of order, , 19 — . 

Title of Cause or Matter: Re Cowey Engineering Coy, Litnld, Monorie^t 
V. The Coy and Another {1931. C. No. 1216.) 


Ledger 

Credit as above. 



Particulars of funds to k' lodged to 
the Acco(int of the Accountant- 

Person to make the 

Amounts. 

General of the Supreme Court. 

lodgment. 

Money. 

Securities. 

Balance (if any) to he. certified to 
be due from the Receiver on 
passing his third and final 
account. 

R. A. (the Receiver), 




Payment Schedule I. 

In the High Ct of Justice, 

Chancery Division. 

Date of order [os above]. 

Re [os above]. 

Ledger Credit as above, “ Proceeds of Sale.” 


Funds in Ct to be dealt with: War Stock 6 p.c. 1929-47, 1. 


Particulars of Payments, Transfers or 
other operations to be carried out 
by the Accountant-General of the 
Supreme Court. 

Payees and addresses 
of same and 
Transferees or titles of 
Separate Accounts. 

Amounts. 

Sell War Stock. 



Carry over proceeds of sale and any 

Said arCtioD. 


interest. 
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Payment Schedule II. 
In the High Ct of Justice, 

Chancery Division. 

Date of order [<w ahove]. 
lie [o# alove]. 

Ledger Credit as above. 


Funds in Ct and to be dealt with — War Stock 4 p.c. 1929-47, -2.; 

Funds to be carried over under Payment Schedule I.; Funds 
(if any) to be lodged under Lodgment Schedule. 


Particulars of Payments, Transfers or 
other operations to be carried out 
liy the Accountant-General of the 
Supreme Court. 

Payees and addresses 
of same and 
Transferees or Titles of 
Separate Accounts. 

Amounts. 

Sell War Stock. 

Out of proreeds of sale and any interest 
and the funds to be carried over 
under Payment Schedule I. and the 
funds to be lodged as above — 



Pay tax (if any) ... 

OommiHsioncrB of 
InJand Kevf^nue. 


Pay in satisfa<tion of the claim of the 

E. H. W., Street, 

1. 

V. W. Co., Ltd. 

1 E.C.4 {Liquidator of 

tie V. W. Co., Ltd.). 


Pay remuneration of trustee for 
debenture holders. 

H. T. W., , W.C. 

' ■ — 

Pay receiver’s remuneration 

Pay costs to he taxed under this order 

Divide residue into forty-six parts. 

Pay such parts among the debenture 
stockholders named in the second 
column rateahly in proportion to 

the amounts (totalling 1.) set 

opposite their respective names in 
this column, no portion of such 
payments being in respect of 
interest : — 

R. A.. ,W.a(Rf. 

edver}. 


1 j 

J. R. M., , W.l. 


i 

M. M. (same address) 
(Married W'oman). 


1. ... ... 

L.B.. , London, W. 


Ac. 

R. C. a, . W.C. 

(Married Woman). 



The Convey Engineering Co., Ltd. (C. 1216 of 1931). Stiebel, Reg. 


Upon the applicon by summons dated the , 19—, of the dft 

I. & G. Trust, Limtd, for the further conson of this action, and upon 
hearing counsel for the pits B. Bank, Limtd, and B. M. Trust, Limtd, 
and for the dfts, the I. & G. Trust, Limtd, and the solors for the dfts 
Allied Cement Manufacturers, Limtd. 


Form U?. 


Form 558. 

Order on 
further con- 
sideration 
where wind- 
ing up. 
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Form 558. 


And upon reading the judgment dated , 19 — , the order dated 

the , 19 — , the Master’s certificate filed , 19 — , the afft of 

Sir W. M. filed the , 19 — , the afft of D. M. filed this day, and the 

exhibits in the sd affts referred to and the certificate of funds. 

And it appearing by the sd Master’s certificate that the pits B. Bank, 
Limtd, are entld under a deed of charge dated the 14th October, 1928, 
to a first charge upon all the assets of the dfts Allied Cement Manu- 
facturers, Limtd, other than the ppty specifically charged by the 
trust deed mentd in the endorsement on the writ of summons in this 
action (except in so far as certain charges mentd on pages 9 and 10 of 
the sd certificate may take priority thto) to secure the payment to 

the sd pits of the sum of L, together with interest as in the sd 

deed of charge mentd and that the whole of the sd sum and certain 
interest is still outstanding and due to the sd pits. 

And it appearing that the sum of — — 1. is now in Ct to the credit 
of this action, " Proceeds of sale to the A. P. C. M., Limtd,” being the 
sum lodged in Ct to the credit of the sd account pursuant to the sd 

order dated the , 19--, and that the sum of 1. is now in Ct to 

the credit of this action, being the balance certified to be due from 
the receiver on the passing of his first account. 

And it appearing from the sd afft of the recevet that he has in his 

hands or under his control a sum exceeding 1. representing ppty 

not specifically charged by the sd trust deed and not comprised in any 
of the sd charges mentd on pages 9 and 10 of the sd certificate. 

And the pits B. Bank, Limtd, by their counsel consenting to 
payment off of the total amount due to the holders of the sd First 
Mortgage Debenture Stock before any payment is made to the sd 
pits in respect of their sd first charge for —1. and interest upon the 
footing that they are to be subrogated to the sd stockholders and to 
be entld to the benefit of the sd trust deed to the extent of the sd first 
charge and the principal and other moneys thereby secured. 

And it appearing from the afft of D. M. filed this day, and the 
register of transfers and transmission of interest exhibited thto that 
the interest of certain of the holders of the sd First Mortgage Debenture 
Stock mentd iu the schedule to the sd certificate has been transmitted 
or transferred since the date of the sd certificate as shown by the sd 
register to persons whose names appear amongst others in the schedule 
to this order, and that the present holders of the ad Debenture Stock are 
correctly set forth in the sd schedule. 

And the persons whose names are set opposite serial numbers 

in the schedule to the Master’s sd certificate having since the filing of 
the sd certificate produced their Debenture Stock certificates. 

And the pits B. Bank, Limtd, and B. M. Trust, Limtd, and the dfts 
I. & G. Trust, Limtd, by their respive counsel consenting to this order. 
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It is ordered that the sd receiver do on or before the day of Foim 668. 

, 19 — , lodge in Ct as directed in the schedule hto the sd sum of 

1 

And it is ordered that the sum of 2. be carried over to a special 

account to meet the claims of preferential creditors named in the afft 
of D. M., filed the , 19 — , as directed in the payment schedule II. hto. 

It is ordered that the funds to be so lodged and the funds in Ct be 
dealt with as directed in the schedules hto, the several payments and 
carry over in payment schedule II. in respect of principal and premium 
being the full amounts found due in the sd certificate to the holders of 
the sd First Mortgage Debenture Stock, such payments and carry over 
to be made upon the footing that the pits B. Bank, Limtd, are to be 
subrogated as afsd, but subject as afsd to be without prejudice to the 
claims of any other persons or companies in respect of any charges 
claimed by them resply or to any questions as to the priority of such 
respive charges. 

And it is ordered that the costs of the dfts I. k G. Trust, Limtd, of 
this action be taxed. 

And it is ordered that all further proceedings be stayed against 
the dfts 1. & G. Trust, Limtd, except for the purpose of carrying this 
order into effect. 

And it is ordered that the future conduct of this action be committed 
to the pits B. Bank, Limtd, and B. M. T., Limtd. 

And the further conson of this action is adjourned. 

Liberty to apply. 

This order to be without prejudice to the order dated the 13th 
January, 1931, appointing the receiver. 

Lodgment and Payment Schedule. 

Lodgment. 

Ill the High Ct of Justice, 

Chancery Division. 

Date of order, 21st April, 1932. 

Title of Cause or Matter; Re Allied Cement Manufacturers, Limtd, 

B. Bank, Limtd v. The Coy. 

Ledger Credit as above. 


Particulars of funds to be lodged to 

^ Person to make the 

1 Amounts. 

the Account of the Accountant- 




General. 

1 iodgmont. 

Money. 

Securities. 

Cash in hands of Receiver 

Sir W. M. (the Ee- \ 
ceiver). ' 

1 . 
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Form 558. Payment Schedule I. 

In the High Ct of Justice, 

Chancery Division. 

Date of order [os abtm]. 

Title of Cause or Matter: [os above]. 

Ledger Credit as above, “ Proceeds of sale to the A. P. C. M., Limtd.” 
Funds in Ct, money on deposit, 1. 


Particulars of payments, &c. 

Payees, ftc. 


Money. 

Securities. 

Cany over the above funds and 
any interest 

j The said action. 




Payment Schedule II. 


Date of order [as above]. 

Title of Cause or Matter: [os above]. 

Funds to be dealt with ; 1. money on deposit ; Funds to be lodged 

as above, and Funds to be carried over under Payment Schedule I. 


Particulars of payments, transfers | Payees, transferees 
or other operations to be carried I of titles of 
out by the Accountant-General, i separate accounts. 


Amounts. 


Money. 


Securities, 


Out of the cash, the fund to be 
lodged, the fund to be carried 
over and any interest, carry 
over. 

Upon production of a certificate or 
certificates of Sir P. C. S. or 
E. C. S., members of the firm of 
S. & 8., that the debenture stock 


Said action;— “To 
meet claim for 
income tax.” 


1 


certificates to secure the repay- 
ment of the under-mentioned 


sums have been handed up for 
cancellation, pay and cany over 
to the persons or accounts whose 


names or titles arc sot forth in 
the second column hereof the 


principal sums and premium sed 
forth in this column opposite 
their respective names or 
accounts amounting in the 

“■Egtsgate to 1. principal and 

1. premiums, together with 

interest on such respective prin- 
cipal sums at the rate of 6^ p.c. 

p.a. from the , 1930, to the 

date of payment. In the case 
of joint payees, pay survivor or 
survivors thereof. 


here mllfoUow — 
Principal lOOi. 
Premium 31. 

IM 


(1) John Adams, of, 
&c. {as per schedule) 


(A. 3229 of 1930.) Maugham, J., 21st April, 1932. 
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Upon the applicon of the pits, &c., and it appearing from the sd Form 569. 
afift of M., filed the 29th day of June, 1905, that since the 31st October, Taxation and 
1904, a day to which his eighth account as receiver and manager was payment of 
made up, and lastly, as appears by the registrar’s sd certificate, dated po“t!o,“nent' 
the 21at February, 1905, the sd M has received the sum of 131., which is 
in his hands, and there are no other sum or sums of money to be got 
in in respect of the undertaking or ppty of the dft coy, comprised in 
or subject to the security created by the debentures issued by the dft 
coy to the pit and the other debenture holders of such coy. It is 
ordered that the sd M. do pay the sd sum of 131. to the pit’s solors 
on account of the pit’s costs hnftr ordered to be taxed, and upon such 
payment being made, it is ordered that the recognizance, &c. be 
vacated. And it is ordered that the costs as between solor and client, 
of the pit and the dfts, M. and F., of this action from the foot of the 
taxation directed by the sd order on further con.son, dated the 14th 
August, 1903, including in the costs of the sd dfts any charges and 
expenses properly incurred by them as trees of the indenture dated 
the 29th March, 1897, beyond their costs of this action and not already 
pd or allowed and including in the costs of the dfts, the costs of M. of 
an action in the K. B. Div., &c., and the costs and outlay of 6. 
attending the proceedings under order dated the 14th March, 1901, of 
this action, including therein his costs of attending on the taking of 
the receiver’s accounts in this action from the foot of the taxation 
directed by the sd order on further conson, dated the 14th August, 

1903, and also the costs of the dft coy of this action, so far as the same 
have been improperly incurred in the realisation of its assets, be taxed 
And order that the funds in Ct be dealt with as directed in the payment 
schedule hto. And order that the residue of the fund in Ct (after 
the payments directed by the Payment Schedule hto have been made) 
be apportioned among the debenture holders named in the first 
schedule to the registrar’s certificate, dated the 6th April, 1903, 
rateably in proportion to a moiety of the amounts thereby certified 
to be due to them for principal, and that the sums so apportioned and 
the names of the persons to whom such sums are payable be certified. 

PiYMENT Schedule. 

Pay income tax payable in respect of interest pd to E. H, under 
order dated the 14th August, 1903. Sell the new Consols; out of 
proceeds and money on deposit, balance of cash, and any interest ; Pay 
costs to be taxed under this order. Pay sums to be apportioned to 
debenture holders by registrar’s certificate to the persons to whom 
such sums shall be certified to be payable. Field (on behalf, tfcc.) v. 

Henry Lovibond Son, Warrington, J., Ist August, 1905. 
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Form 559. 


Form 560. 

Further con- 
sideration — 
order to vary 
Master’s 
certificate. 


Form 561. 

Order to pay 
dividends to 
debenture 
holders. 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LXXXVII. 

Where there is a restraint or stop order on the fund in Court, the first column 
of the payment schedule ■will commence with the words “ notwithstanding 

restraint dated or “ C., the purchaser named in the restraint dated 

16th December, 1904, consenting, discharge such restraint." 


This action coming on for further conson this day before this Ct 
in the presence of counsel for the pits and dfts and the applicon by 
summons dated the 26th November, 1896, and the pit Charles Peggci, 
to vary the Master’s certificate dated the 13th June, 1897, which, 
upon hearing the solors for the applicant and for the pit L. and for the 
dfts in chambers, ■was adjourned to he. heard in Ct, coming on this day 
for hearing in the presence of counsel for the sd jjarties and upon read- 
ing the Master’s certificate dated the 24th and filed the 30th June, 
1897, the Master’s certificate, &c., and an afft of, &c., filed, &c., and 
upon hearing counsel for the sd parties. This Ct doth upon the applicon 
to vary declare that the applicant is entld to be ranked ■with the holders 
of Second Mortgage Debentures for the amount of 4001. with interest 
at 42. 10s. p.c.p.a. from the 7th October, 1898, the date when his afft 
in support, of his claim was sworn, and to participate pari passu with 
such debenture holders in the distribution of the assets of the coy 
accordingly, and that as to the interest of 5 p.c.p.a. in arrear and 
promissory notes the applicant is to be entld to claim the same against 
the coy, And it is ordered that the applicant’s costs of the sd applicon 
be added to his sd security, such costs to be taxed by the taxing master, 
and it appearing that the receiver has pd to certain of the debenture 
holders in the sd certificate mentd sums amounting to 1472. 10s. 7d. in 
all, and that notwithstanding the sd certificate dated the 30th June, 1897, 
1372. 15s. 9(2. only of such sum was pd in respect of interest on debentures, 
and the balance of 92. 14s. lOd. was ])d in mistake to the pit in respect 
of interest due on certain promissory notes of the dft coy held by 
him, &c., 2kc. 

Order to recoup receiver amount pd and receiver to pass his account, 
taxation of costs and distribution of assets. Pegge and Llewellyn (on 
behalf of themselves, (fee.) v. The Neath and District Tramways Co., Ltd., 
North, J., 18th December, 1897. B. 1505. 

Upon the applicon by summons, &c., of the dfts the C. Bank, &c., 
Order that the funds in Ct be dealt with as directed in the payment 
schedule hto, the several payments and carryings over hby directed 
to be made being in respect of a dividend of 102. p.c. on the amount 
of the principal sums found due on the several debentures referred to 
in the third schedule to the registrar’s certificate dated, &c., and order 
that the costs of applicants, of the pit and of the dfts and of the sd 
M. on sd applicon be taxed, and that such costs when taxed be pd by 
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J., the receiver in this action, out of any moneys in his hands avail- 
able for the purpose. The payment schedule provided: “Sell new 
Consols : out of proceeds of sale, cash dividends, interest, and so much 
of the money on deposit as may be necessary, make the payments 
to the several persons and the carryings over to the several accounts 
resply mentd in the second column of this schedule, being a dividend 
at the rate of 101. p.c. on the principal sums due in respect of the 
debentures referred to in the third schedule to the certificate of the 
Eegistrar of Cos Winding-up, dated the 24th December, 1895.” 
Slubber {on behalf, <6c.) v. Thomas Daniel d- Co., Ltd., Vaughan 
Williams, J., 20th October, 1896. 


Upon the applicon of the pits by summons dated the 13th June, 
1904, for the further conson of this action and upon hearing the solors 
for the applicant and no one appearing for the dft coy, although it has 
been duly served with the sd summons as appears by the office copy 
summons dated, &c., in default of appearance and upon reading the 
order, &c., the certificate of the Master, dati^d, &e., two several registrar’s 

certificates, dated, &c., and the afift of , the certificate of lodgment 

dated, &c., and the certificate of bond, and it appearing that 8., the 
receiver in this action, has transferred to each holder of debentures 
whose name is stated in the second column of the first schedule to the 
sd registrar’s certificate, dated, &c., 1 15 1/. fully pd up 6 p.c. cumulative 

preference shares in the Coy, Limtd, mentd in the second schedule 

to the sd certificate in respect of each 1001. debenture held by 
him as directed by the Registrar on the 17th June, 1904, and it 
appearing by the sd afft of S., the receiver appointed in this 
action, that beyond the amounts appearing in his accounts of receipts 
and payments referred to in the certificate of the registrar dated the 
loth November, 1905, no receipts have come to his hands nor have any 
payments been made by him as such receiver, and it appearing that 
all the assets of the dft coy referred to in the second schedule to the 
registrar’s certificate dated, &c., have been realized except certain 
book debts which are unrealizable and of no value, and that the duties 
of the sd S. as such receiver have concluded, it is ordered that the sd 
8., the receiver appointed in this action by order dated, &c., be and 
is hby discharged as receiver as afsd as from the 19th August, 1904, 
without passing any further accounts. And it is ordered that the 

bond entered into by the sd 8., together with the Society as his 

sureties, dated, &c., be vacated, and it is ordered that the costs of the 
pits of this action be taxed as between solor and client. And it is 
ordered that the funds in Ct be dealt with as directed in the payment 
schedule hto; liberty to apply. 


Form 561. 


Form 562. 

Another. 
Whore 9hare.s 
have been 
di.stritiutfldin 
part payment, 
of (lel)enture«. 
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Form 562. 


Form 563. 

Foreclosure 

order. 


Payment Schedule, first column; Sell Consols; out of proceeds, 
money on deposit, cash and any interest, pay remuneration to receiver 
in this action, pay pit’s costs of action to be taxed under this order, 
divide residue of funds in twentieths and pay as under three-twentieths 
to , &c. 

ISmitk (on behalf, dc.) v. Albion Wheel and Tyre Works, lid., Buckley, 
J., 17th November, 1905. 


Foreclosure. 

That the holders of mortgage delmnturca charging the undertaking and pro' 
jierty, both present and future, of a eom]iany, are entitled to foreclosure, was 
held by Kekewicli, •!.. in N/uller v. C orley, (I8W4) 2 (Ih. 170. See the form of order 
in this case, ibid. p. 1 77, and Form .')(>:{, below. An oiYler for foreclosure will not be 
made in the atj.sene.e of any debenture holder of the same class as the plaintiH. 
Contineiital Oxy<jtin do., (1897) 1 Ch. .'ll!. All the debenturi' holders subsequent 
to the mortgagee should be parties to a foreclosure action by a legal mortgagee, 
oven though their security constitutes only a floating charge. Wallace v. Evershed, 
(1899) 1 Ch. 891. We-ilminster Bank, LUI. v. Beddential Properties, Ltd., (1938) 
Ch. ti3fl. 

Foreclosure' may uccurdmgly be impracticable in certain rases. See Me 
Continental, ic. Co., (1897) 1 Ch. 511. In such cases nearly tlie same result can be 
obtained by an order for sale, with liberty for the debenture holders to bid. See 
Form 383, supra. 

An order for foreclosui'e absolute must be stamped as a conveyance on sale. See 
Finance Act, 1898 (61 & 62 Viet. c. 10). s. C; and see Seton, 7th ed. p. 1920; Me 
Lovell i Collard's Contract, (1907) 1 Ch. 249. By the Finance Act, 1910, s. 7.3, 
the stamp duty is double that specified in the schedule to the Stamp Act, 1891. 
where the consideration for the sale exceeds 5001. 


Declare that the pit, as the holder of nine mortgage debentures of 
dft coy for 5001. each, dated the 23rd November. 1891, is entld to a 
charge on all the pjity, funds, assets and effects of the dft coy, including 
its uncalled capital, as the same existed on the 8th of November, 1893 
(the date of the resolution to wind up the dft coy), subject to any 
charges on specific pts thof created previously to that date and then 
subsisting for securing the repayment of the principal moneys and 
interest on the sd mortgage debentures. And order — 1. An account 
of what is due for principl and interest to the pit as the holder of 
all the sd mortgage debentures on the security thof, and for his costs 
of this action to be taxed by the taxing master; 2. An inquiry what 
ppty, assets or effects of the dft coy are comprised in the sd mortgage 
debentures, and the charge or security thby created, and in whom 
the same are now vested. And order that, upon the dfts, or any of them, 
paying to the pit what shaE be certified to be due to him as afsd, 
within six months from the date of the chief clerk’s certificate at such 
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time and place as shall be thby appointed, the pit to deliver up (upon Form 563. 

oath if required) the sd debentures and all deeds and writings in 

his custody or power relating thtoto the dfts, or to such of them as shall 

redeem the mortgaged hereditaments and premises or os he or they 

shall direct ; and in case the dfts or any of them shall so redeem the pit, 

the dft or dfts so redeeming is or are to be at liberty to applv to this (!f 

as he or they may he advised and on such applicon it is not to lie 

incumbent on such person or persons so applying to give to the pit any 

notice thof. And this order is to be without prejudice to any question 

which may arise as to the rights or interests of the dfts as between 

themselves to or in the premises charged by the sd nine mortgage 

debentures. But in default of the dfts, or some of them, paying to the 

pit what .shall be certified to be due to him as afsd by the time !lf^(l, 

Declare that the pit will be cntld to the hereditament .s and premises 
comprised m the sd debentures free and clear of and from all right, title, 
interest and equity of redemption of, m and to the sd premises, and to 
have an alisolute conveyance. And it is ordered that in such case tin' 
dft coy, and the liqr.s thof for the time being, do all such acts and 
execute all such conveyances and deeds as may lie necPM.sarv for vesting 
in the pit the sd mortgaged ppty, such conveyances and deeds to he 
settled by the judge in ca.se the parties differ. And any of the parties ,ire 
to lie at liberty to apply to this Ct generally as they may be ud\i.scd. 

Sadkr v. Worley, Kekewieh, J., 14th Mareh, 1894. Tlie order veas 
made on an originating summons. See also Oldreij v. Uninv Works, 

W. N, (1895) 77. 


I hby certify that the result of the account which has been taken For m 564. 

in pursuance of the order in this action dated is as follows; — C'ertuitateof 

registrar m 

The pit and dft cos have attended by their respive solors. The fureuloaure 
remaining dfts have not attended, although they have been iluiv action. 

summoned as appears by the joint and several afft of and 

filed the . 

There is due to the pit coy under and by virtue of the [debentiircsj 
deposited by the dft coy with the pit coy referred to in the sd order 
the sum of £a for principal and the sum of ib for overdraft including 
interest on the sd sum of £a at rates varying according to the prevailing 
bank rates from the to . 

The sd principal sum of £a, and the sd sum of 1, being added 

to the sum of ih, being the certified amount of the co.sts of the pit 
coy of this action directed to be taxed by the sd order, make together 
the sum of Sd. 


p.— D. 


53 
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Form fiM. The pit coy has received rents and profits of the hereditaments and 
” premises [specifically charged by the sd debentures] so deposited by 

Ihe dft coy as afsd to the amount of £e, and the sd pit coy has pd or 
is entld to be allowed on account thof sums to the amount of £/, leaving 
a balance due from the sd pit coy of ig, on the ad account. 

The parlars of such receipts and payments appear in the account 

marked “ H. M. C. 1,” verified by the afft of and , tiled the 

. The sd account is filed with this certificate. The last above 

rnentd sum of £g, being deducted from the sd sum of £(f, leaves a lialanee 
due to the pit coy of £h. There will also be due to the jilt coy on the 
— , being six [calendar] month.s after the date of this certificate, the 

further sum of £«, for half a year's interest at the rat e afsd to the sd 

on the sd sum of £». 

The sd sum of £i being added to the above rnentd balance of ih, 
makes together the sum of £j. The pit coy has .submitted to be charged 
with the sum of £A-, the balance of the receiver’s estimated rents, profits 
and outgoings in respect of the sd hereditaments and premises between 

the date of this eertifirate and the sd (the date hnftr appointed for 

redemption). The above rnentd sum of £^ being deducted from the 

sd .sum of £;, leaves a balance due to the pit coy of £l day the 

between the liour.s of and of the clock in the noon and 

Room No. 138 R. 0. .1. are appointed a.s the time and place at which 
the dft, the sd , Limtd, is to pay the sd sum of tl to the pit. 

The evidence produced consists of the sd order dated , the two 

several aifts of and , filed resply the — — and the , and 

the exhibits therein resply referred to, and the certificate of the 
registrar as to completion of receiver's security filed the . 

Rated the day of , 19 — . 

National Bank, Ltd. v. Savoy Picture House (Grimsby), Ltd. and 
OtJwrs. Stiebcl, Reg. 


Form 565. Upon the applicon by summons, dated, &c., of the pit, and upon 
Book debts hearing the solors for the applicant and for the dft J. B., and for 

taken in part C. J. S. the off recr and liqr of the above-named coy, and upon 

amoimtdiw.” ’’fading the judgment, See., the Master’s certificate in this action 
dated, &c., and the afft, &c., It is ordered that the book debts due to 
the dft coy included in the exhibit A. to the sd afft of, &c., be assigned 
to the pit and to the dft J. B., to be accepted by them at the full 

amount stated in the sd exhibit in pt payment (one-half to each) of 

the amount found due to them resply by the sd Master’s certificate. 
Fmrler v. Broad’s, dc. Co., 1891, N. Williams, J., 8th August, 1898. 
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CHAPTER LXXXVIII. 


ARRANGEMENTS. 


The holders of a scries of debentures or of debenture stock issued by 
a company arc a class of creditors. Alahatm and New Orkam, dec. 
Co., (1891) 1 Ch. 213; Midland-Coal Co., (189.o) 1 Ch. 2fi7: 71 L. T. 
744; Wood v. De Mottos, L. R. 1 Ex. 100. Hence a compromise or 
arrangement under the Act, when duly sanctioned by the Court, is 
binding on the whole class. All that, is necessary is to ()l)tain the 
requisite majority at the meeting, and then to obtain the sanction of 
the Court, and the decision whether the arrangement proposed is or 
is not to be accepted rests with those of the class who arc present 
and vote in person or by proxy at the meeting. 

The relevant section of the Act is sect. 153, which provides as 
follows: — 

153. — (1) Whore a compromise or arrangement is proposed between a com- 
pany and its creditors or any class of thorn, or between the company and its 
memhers or any class of tlicm, the court may, on the application in a summary 
way of the company or of any creditor or member of the company, or, in the 
case of a company being wound up, of the liquidator, order a meeting of the 
creditors or class of creditors, or of the membera of the company or class of 
members, as the case may be, to bo summoned in such manner as the court directs. 

(2) If a majority in number representing three-fourths in value of the creditors 
or class of creditors, or members or class of members, as the case may be, present 
and voling either in person or by proxy at the meeting, agree to any compromise 
or arrangement, the compromise or arrangement shall, if sanctioned by the court, 
be binding on all the. creditors or the class of creditors, or on the members or 
class of members, as the case may be, and also on the company or, in the case of 
a company in the course of being wound up, on the liquidator and contributories 
of th<i company. 

(3) .An order made under subsection (2j of this section shall have no eSoct until 
an office copy of the order has been delivered to the registrar of companies fur 
registration, and a copy of every such order shall be annexed to every copy of 
the memorandum of the company issued after the order has been made, or, in 
the case of a company not having a memorandum, of every copy so issued of 
the instrument constituting or defining the constitution of the company. 

(4) If a company makes default in complying with subsection (3) of this section, 
the company and every officer of the company who is in default shall be liable 
to a fine not exceeding one pound for each copy in respect of which default is 
made. 

(5) In this section the expression “ company ” means any company liable 
to be wound up under this Act, and the expression “ arrangement ” includes a 

53 (2) 


Act in relation 
to debentures 
and deben- 
ture stock. 


Arrangements 
and recon- 
struct ions. 



836 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LXXXVIII. 


Te-OTganigation of the share capital of the company by the consolidation of shares 
of different classes or by the division of shares into shares of different classes or 
by both those methods. 


The Conrt’s 
discretion. 


Character of 
schemes. 


The correspopdiBg section (120) of the Act of 1908 did not contain 
the words “ and voting accordingly all those present at the meeting 
in person or by proxy had to be counted, even if no vote by proxy was 
taken; but those who were not present in person or by proxy were not 
counted. Bessemer, &c. Co., 1 Ch. D. 251; Alabama and New Orleans 
&c. Co., (1891) 1 Ch. 213. 

“ The Court ” is the Court having jurisdiction to wind up the 
company. See sects. 380, 163. “ Arrangement ” in this section is 
wider than “ compromise.” Re Guardian Assurance Co., (1917) 1 Ob. 
431 (a scheme, for fusion of two companies). 

In case of bearer securities the creditors must produce their 
securities at the meeting. Wedgwood Coal Co., 6 Ch. D. 627. 

As regards the discretion of the Court. The Court has to look at 
the scheme and see whether it is one as to which persons acting 
honestly and, viewing the scheme laid before them, in the intcre.st 
of those they represent, take a view which can be reasonably taken 
by business men (per Lindley, L. J., Alabama and New Orkans. cfc. 
Co., (1891) 1 Ch. 213) and where they have taken such a view' the 
Court usually sanctions the scheme, and see Re Dorman Long d: Co., 
(1934) Ch. 636. But the Court has a discretion: in special circum- 
stances it will refuse its sanction, e.g., where it is satisfied that the 
majority has not been acting bond fide. Wedgwood Goal Co., 6 Ch. D. 
627 ; and see Empire Mining Co., 44 Cb. D. 402; Buenos Ayres Wafer 
Co., 66 L. T. 408; Re Richards & Co., 11 Ch. D. 676; Dynevor Collieries 
Co., 11 Ch. D. 605; Edinburgh American Land Co. v. Lang's Trustee, 
(1909) S. C. 488, Ct. of Sess. 

The most diverse schemes of arrangement have been sanctioned, 
and of these the following are the, more common : — 

1. A new company to be formed to take over the assets and liabilitie.'i 

of the old company. The debenture holders of the old com- 
pany to receive debentures or debenture stock of or paid-uj) 
shares in the new company, and the ordinary creditors ol 
the old company to receive a composition,, or perhaps second 
debentures or paid-up shares in the new company, and the 
members of the old company to receive shares in the new 
company with a liability thereon 

2. The debenture holders of the company to receive debenture 

stock of the same company payable after a term of years aiul 
carrying perhaps a reduced rate of interest and secured on the 
undertaking. The general creditors to receive second deben- 
tures or debenture stock and paid-up shares. The winding-up 
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of the company to be stayed, so that it may resume business 
subject to the provisions of the scheme. 

A considerable number of schemes of arrangements which have 
been sanctioned will be found in Part^ II. of this work, 15th ed., Forms 
915 et seg. 

The usual course of procedure, where it is desired to carry an arrange- 
ment through under the above Act, is as follows: — 

1. Prepare the scheme of arrajigement with the privity of some of 

the parties principally interested. 

2. .^pply by summons to the Court for an order to convene the 

requisite meetings, e.g., of the debenture holders, the 
unsecured creditors, and the contributories or classes of 
contributories. 

3. Obtain the requisite order. 

(. Hold the meetings and let the result be reported to the Court. 

5. Then apply by petition to the Court to sanction the arrangement, 
and in due course obtain the order of the Court aecordingly. 

h'or full details as to the procedure as to the forms of aj>plication 
and order, and as to the schemes which have been sanctioned, see 
1.5th ed. of this work, Part 11., particularly, Forms 915, 920, 923 — 925, 
928, 937, 944 and 953. 

Under the section a scheme may be adopted which will materially 
assist in extricating a company from its diflScultios. Fur tuvample: 

The scheme may provide for reducing rateably tlie amount of the 
debentures or the rate of interest thereon, or for the conversion 
of them wholly or in part into paid up 8hare.s, of for enlarging 
the time for payment, or for the raising of further funds by the 
creation and is, sue of prior lien debentures, or for the acceptance 
of securities of another company in satisfaction. And may 
make special provision for the payment of the other creditors 
or leave them untouched. 

By sect. 154 of the Act facilities are now given for carrying a 
compromise or arrangement into effect. This section provides as 
follows : — 

154. — (1) Where an application is made to the court under the last foregoing 
section of this Act for the sanctioning of a compromise or arrangement proposed 
between a company and any such persons as are mentioned in that section, and 
it is shown to the court that the compromise or arrangement has been proposed 
for the purposes of or in connection with a scheme for the reconstruction of any 
company or companies or the amalgamation of any two or more companies, and 
that under the scheme the whole or any part of the undertaking or the property 
of any company concerned in the scheme (in this section referred to as “ a trans- 
feror company ”) is to be transferred to another company (in this section referred 
to as “ the transferee company ”), the court may, either by the order sanctioning 
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the compromise or arr&ogement or by any subsequent order, make provision 
for all or any of the following matters: — 

(a) the transfer to the transferee company of the whole or any part of the 

undertaking and of the property or liabilities of any transferor company; 

(b) the allotting or appropriation by the transferee company of any shares 

debentures, policies, or other bke interests in that company which under 
the compromise or arrangement are to be allotted or appropriated by 
that company to or for any person; 

(c) the continuation by or againsi the transferee company of any legal pro- 

ceedings pending by or against any transferor company; 

(d) the dissolution, without winding up, of any transferor company; 

(e) the provision to be made for any persons, who within such time and in such 

mannei' as the court direct, dissent from the compromise or arrangement; 

(f) such incidental, con.seijnential and siifiplrmental matters as art necessary 

to secure that the rceoiistnictioii or amiilgamalion shall be fully and 
effectively cariied out. 

(2) ^\'here an order under this sertion provides for the transfer of property or 
liabilities, that property shall, by virtue of the order, he transferred to and vest 
in, and those liabilities shall, by virtue of the order, be transferred to and beeonie 
the liabiUties of. tlie transferee company, and in the case of any property, if tlie 
order so directs, freed from any charge uliich is by virtue of the compromise or 
arrangement to cease to have effect. 

(3) Where an order is made under this section, erery company in relation to 
whieli the order is made sliall cause an office copy thereof to be debvered to tlie 
registrar of cornpatiies for registration within seven clays after the making of the 
order, and if default is made in complying witli this subsection, the comiianv 
and every officer of the company who is in default shall be liable to a default tine. 

(4) In this sectioti the e.xprcssion “ property " includes property, right® and 
powers of every description, and the expression “liabilities” includes duties. 

By 8ulj-sect. (5) this Hwtioii is confined to “ it comjmny within the 
meaning of this Act.” 


Form 566> Ujion the applicon by originating summons dated the , It*—, 

Order to of the above-named The Rhodesia Railways, Limtd, and The Mashona- 

oonvene Railway Coy, Limtd, whose registered offices are situate at , 

(seb^of io ffie City of London, and upon hearing counsel for the applicants, 
arrangement), gjjf] ypQj, reading the sd originating summons, the afft of Sir H. B. 
tw^oito^*^ several exhibits therein referred to (the 

panies. exhibit marked H. B. 13 being the .scheme of arrangement hnftr mentd), 
It is ordered that the above-named cos do convene separate meetings 
of:— 

(1) The holders of The Rhodesia Railways, Limtd, 5 p.c. First 

Debentures: 

(2) The holders of The Rhodesia Railways, Limtd, 3 p.c. and 4 p.c. 

Guaranteed Debentures; 

(3) The holders of The Mashonaland Railway Coy, Limtd, 5 p-c. 

First Mortgage Debentures; 
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(4) The holders of The Mashojoaland Railway Coy, Limtd, 5 p.c. Form 

Guaranteed Mortgage Debentures; and 

(5) The holders of The Rhodesia Railways, Limtd, and The Mashona- 

land Railway Coy, Limtd, 6 p.c. Consolidated Debentures, 
for the purpose of considering and, if thought fit, approving (with or 
without modification) a scheme of arrangement proposed to be made 
between the sd The Rhodesia Railways, Limtd, and The Mashonaland 
Railway C'oy, Limtd, and the above-mentd holders of the sd debentures. 

And it is ordered that at least ten clear days before the day appointed 
for the srI meetings an advertisement convening the .suine and stating 
that a C'ojjy of the sd scheme can be seen and forms of pro-ty and forrn.s 
for depositing bearer debentures can be obtained at the registered 
offices of the sd respive cos be inserted once each in the London 
Gazette, The Times, and Daily Telegraph newspapers, and in addition 
that at least ten clear days before the day appointed for such meetings 
a notice convening the same and enclosing a copy of the sd scheme, 
and a proper stamped form of proxy in the form settled in chaml)ers, 
be sent by prepd letter post addre.ssed to each of the regist.ered holders 
of the sd debentures at their registered or last known addresses. 

And the ft doth hby ajipoint B. P., or, failing him, A. C., chairman ol 
the sd meetings, and doth order that the chairman do report the results 
of the sd meetings rcsply to the Ct. (.K>707 of 1932. Stiebel, Reg. 


(Full tick.) 


Form 


To the holders of tiie Consolidated Debenture Stocks of the above- 
named coy. 

Notice is hby given that by an order dated the , 19 — , made in 

the above matters, the Ct has directed separate meetings to be convened 
of the respive holders of the Consolidated Debenture Stocks of the coy 
specified in the first column of the schedule hto for the purpose of 
considering and, if thought fit, approving (with or without modification) 
a scheme of arrangement proposed to be made between the sd coy 
and such holders (a printed copy of which scheme is enclosed herewith) 
and that such meetings will be held at the respive places and times 
mentd in the second and third columns of the schedule hto, at which 
respive places and times all such holders are resply requested to 
attend. 

Stockholders may attend the meeting with which they are concei iied 
and vote thereat either in person or by proxy. A form of proxy 
applicable for such meeting is enclosed herewith. 

In the case of joint holders of stock, the vote of the senior who 
tenders a vote, whether in person or by proxy, shall be accepted to 
the exclusion of the vote of the other joint holders, and for this 


.\otice of 
meetings 
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I'orm 567. 


Form 568. 

Form of 
proxy. 


purpose seniority shall be determined by the order in which the names 
stand in the register. 

Proxies must be lodged not later than 12 o’clock noon on Monday, 

the day of , 19 — , in the case of proxies for the meeting in 

London at the London office of the coy, , London, E.C.2, and in 

the case of proxies for the meeting in Adelaide at the Adelaide office 
of the coy, , Adelaide, South Australia. 

By the sd order, J. B. B., or, failing him, J. C. B., or, failing him, 
W. P., is appointed chairman of the meeting in London; and J. K. S., 
or, failing him, Sir D. J. G., is appointed chairman of the meeting in 
Adelaide; and the chairman of each meeting is directed to report the 
result thof to the Ct. 

The sd schenn* will he subject to the subsequent approval of the Ct. 


The Schedule. 

J’articularn of iMw'tmg!! 
ordered to be eoavened. 

Place of Meeting. 

Time of Meeting. 

( 1 ) The holders of the .51 p.o. 
Consolidated Delrenture 
Stock. 

, London, E.C.l, 

England. 

12 o’clock noon on 
Friday, the 19th day 
of May, 1933. 

('-) The hol(Ier.s of the 6 p.e. 
"A" CoiiNOlidated l)el)eii- 
tnre Stock, 71 p.e. “B” 

( 'oiisolidated 1 >eb<-iit\ire 
Stock and 0 p.e. “ D ” 

( Vinsolidated Detioiitare 
Stock. 

, Adelaide, South 

Anstraha. 

12 o’clock noon on 
Thursday, the 18th 
day ot May, 1933. 


Dated this day of - — , 19—. 

S. M. & Co. 

of , in the City of London, 

Solors to the sd coy. 


Form of Proxy. 

In the High Ct of Justice, No. 0060 of 1933. 

Chancery Division. 

Mr. Justice . 

In the matter of , 

and 

In the matter of the Cos Act, 1929. 

(a) , the undersigned of * , being the holder(s) of 5^ p-C. 

consolidated debenture stock of the above-named coy hby appoint 

J. B. B., of Street, London, E.C.I.; or, failing him, J. C. B., 

of Street, afsd ; as (a) proxy, to act for (b) at the meeting 

of the holders of the 5^ p.c. consolidated debenture stock of the coy 



ARRANGEMENTS. 

to be held at Street, London, E.C.l, on day, the day 

of , 1933, at 12 o’clock noon, for the purpose of considering, and, 

if thought fit, approving the proposed scheme of arrangement referred 
to in the notice convening the meeting, and at such meeting or at any 

adjournment thof to vote for (b) and in (a) name (c) 

the ^d scheme, either with or without modifications as (o) proxy 

may approve. 

Dated this day of , 1933. 

Signature . 

Note.— If any other proxy be preferroH, strike out the names here inserted 
anil iiilcl name of proxy de.sireii and initial the alteration ; and see Note 3. 


Notks. 

1. This proxy uiitst be signed and lodged at the London ofiice of 

the coy, , London, E.C.2, not later than 12 o’clock noon, on day, 

the day of , 1933. 

2. Any alteration made in this form of proxy must be initialled. 

3. The person to whom this proxy is given mu.st be a holder of 5jl p.c. 
consolidated debenture stock of the, coy and must attend the meeting 
in person to represent you. 

4. In the case of joint holders of stock, the vote of the senior who 
tenders a vote, whether in person or by proxy, shall be accepted to 
the exclusion of the vote of the other joint holders, and for t his jmrpose 
seniority shall be determined by the order in which the names stand 
in the register. 

5. If the appointor is a cori)oration, then the form of proxy must be 
under its common seal, it any, and, if none, thou under the hand of 
some officer duly authorised in that behalf, and the fact that the officer 
is so authorised must be so stated. 


' * I'ill in your address. 

(fl) Fill in " 1 ” or “ We,” " iny ” or ‘‘ our," throughout, as the cast may be. 

(b) Insert “ me ” or ‘‘ us." 

(c) If for, insert ” for if against, insert ” against ” and strike out the words 
after ‘‘ scheme ” and initial such alteration. 


Ujton the peton of the above-named, The Rhodesia Railways, Limtd, 
and The Mashonaland Railway Coy, Limtd, who.se registered officee 

are situate at , in the city of London, on the , 1932, preferred 

unto this Ct and upon hearing counsel for the petrs and and , 

and the respts to the sd peton, and upon reading the sd peton the order 


Ml 

Farm m. 


Form 569. 

Order 

sanctioning 

aohemeof 

arrangement. 
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Form Mt. dated the , 1932, whereby the sd coys were ordered to convene 

separate meeting of: — 

(1) The holders of The Rhodesia Railways, Limtd, 5 p.c. first 

debentures; 

(2) The holders of The Rhodesia Railways, Limtd, 3 p.c. and 4 p.c. 

guaranteed debentures; 

(3) The holders of The Mashonaland Railway Coy, Limtd, 5 p.c. 

first mortgage debentures; 

(4) The holders of The Mashonaland Railway Coy, Limtd, 5 p.c. 

guaranteed mortgage debentures; and 

(5) The holders of The Rhodesia Railways, Limtd, and The Mashona- 

land Railway Coy, Limtd, 6 p.c. consolidated Debentures, 
tor the purpose of considering and if thought fit approving, with or 
without modification, a scheme of arrangement proposed to be made 
between the sd coys and such debenture holders, the London Gazette, 
and the Times, and the Daily Telegraph newspapers, all of the 4th 
November, 1932, each containing an advertisement of the notice 
convening the meetings directed to be held by the sd order dated the 

, 1932, the alft of , filed the , and the afft of and 

&c., all filed the , 1932, and the exhibits in the sd affts or some of 

them respively referred to. 

And the respts, the sd and , by their counsel submitting to 

be bound by the scheme of arrangement sanctioned by this order. 

This Ct doth hby sanction the scheme of arrangement as set forth 
in the schedule to the sd peton and in the schedule hto. 

And it is ordered that the sd coys do each of them deliver an office 
copy of this order to the Registrar of Cos. 

, Registrar. 


The iScheuule befoke referred to 
(Scheme of Arrangement). 
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CHAPTER LXXXIX. 

BANKING AND ADVANI^K SKCGHITIKS. 


Introductory Notes. 

An enormous and constant!}' increasing voiiinK' of business in the 
way (if temporary advances is done every year— cliiefly by lianks 
and linance and other c.om}iauies registered under the Companies 
Acts, and a very large proportion of tlie loans are made to eumjianies 
so registered. 

The securities for such advanei's vary with the cireumatances. 
Where the borrower does not object, to give a legal mortgage, the 
lender is not likely to refuse to make the advance on what his 
lawyer wdll tell him is the safest kind of security; but where the loan 
is only inquired for a short time, the borrower very commonly olijecls 
to the expense and delay incident to a legal mortgage, especially 
of laud; and pieojile with caiiitul lying idle are often not inclined to 
impose onerous conditions on a borrower lest by doing ho tliey should 
drive good business elsewhere. Accordingly, 1eni],'orary advances 
are, to a large extent, secured by equitable mortgages or charges to 
the mutual satisfaction of borrowers and lenders. 

Xu doubt the security afl'orded hy an equitable mortgage or 
chaige is not as good as that of a legal mortgage, but exjierience has 
shown that dishone.sty is conijiaratively rare, and that, where 
advances are made with discrimination, equitable securities, especially 
if accomjianied by deposit of title deeds or regi.stered, can generallv 
be relied on as a convenient and effective mode of aflbrding to lenders 
an adequate assurance for the repayment of tlieir advances. 

How, then, may an equitable mortgage or charge be. created ? 

Subject to the subordinate rules below mentioned, it may be 
stated that a valid equitable mortgage or charge on property can 
in England be created by contract in writing, or even by verba) 
contract. All that is required, according to the princijiles of equit} , 
is that there shall be a binding contract charging the ])roj)erty, and 
that the property charged shall be capable of identification (either 
at the time w'heu the charge is created, or, in the case of future 
property, at the time when it conies into existence) as that which 
it was intended to charge. If these two conditions are fulfilled, the 


Advance 

business. 


murtgagea. 


Kijiiitable 

niurtgageii. 


How created. 
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property is bound in equity. Nor is equity particular as to tbo words 
used. 

' Thus, if A. says to B., ‘‘lend me 1001., and you shall have a charge 

on my shares in the Company, Ltd ” [or, “ on my share in 

the partnership business of ”], and B. advances the amoimt, he 

has in equity a valid charge. But the charge would in equiry have 
been just as valid if A. had said, “ you shall have as security my 
shares,” or “ I will give you a mortgage on my shares,” or “ con-sider 
my shares as a security for the amount,” or “ I make over to you as 
security my shares,” or “ I bind my shares with the payment,’ or “ I 
charge my shares with the payment ” (Re Florence Land, &c. Co. 
(1878), 10 Ch. D. 530, 546); for equity looks to the intention and 
not to the particular form of words used, infra, p. 849 et seq. Strand 
Musk Hall (1866), 3 De G. J. & S. 147; Fkrning v. Bank of Ncv> 
Zealand, (1900) A. C. 577. 

And if the intention to charge is sufSciently clear the absence of 
words of charge will not defeat the intention. Cradock v. Scottish 
Prov. Institution (1893), 69 L. T. 380; on appeal, 70 L. T. 718: and 
see infra, p. 849 d seq. 

(fensidera- Where a charge is created by deed, no consideration is requisite to 
sup]iort the deed; but, where the charge is created by contract not 
under seal (i.e., liy what is called a simple contract), whether in 
writing or oral, a valuable consideration for the charge must be 
jrroved; for consideration is, under English law, an essential feature 
in a simple contract. Consideration here means some conside ration 
which, in a legal sense, is of value. 

“A valuable consideration, in the sense of the law, may consist, 
either in some right, interest, profit or benefit accruing to the one 
party, or some forbearance, detriment, loss or responsibility given, 
suffered or undertaken by the other.” Currie v. Misa (1875), L. B. 
10 Ex. Cas. p. 162. “Any act of the plaintiff from which the 
defendant derives a benefit or advantage, or any labour, detriment or 
inconvenience sustained by the plaintiff, provided such act is 
performed or such inconvenience suffered by the plaintiff with the 
consent, either express or implied, of the defendant,” is a consideration 
in point of law. Per Tindal, C. J., Laythoarp v. Bryant (1836), 3 Scott, 
p. 250. 

Hence, if A. is indebted to a bank, and the bank requests him to 
give security, and he complies with this request by writing to the 
bank a letter saying that it shall have a charge for the amount on 
a specified property, the Court will treat the transaction as importing 
a contract that A. shall give the security, and that in consideration 
thereof the bank shaU forbear for a time to enforce payment, and 
inasmuch as this giving of time or forbearance is an inconvenience 
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sustained by the bank at the implied request of the debtor, it affords 
a sufficient consideration for the contract. 

Thus, in Alliance Bank v. Broom (1864), 2 Dr. & S. 289, a banker 
had required security from his customer for an overdrawn account. 

The cu.stomer, by letter, promised to hypothecate certain goods. Upon 
proceedings by the bank to enforce this promi.se, it was objected that 
there was no consideration for it, since the bank did not in terms agree 
to give time; but it was held that the circumstances implied an 
understanding that there should be some forbearance, and that this 
was sufficient to prevent the promise to hypothecate from being void 
as a nudum pactum. 

In Ohlershau', &c. v. King (1857), 2 H. & N. 517, al p. ,520, Erie, J., 
said ; — 

“ Lool.ing at flip whole letter and the circuaistanees under which it was written, 
and considering the importance of further advanees. I come to the conclusion 
that the consideration eonleuiplated was. that further advanees should be made, 
and time given by tlie creditor before he would prcs.s for payment of the existing 
debt. I’bough the contract did not bind the creditor to make further advances 
or to glv( time, unless ho chose to do so, it is clear that, if he did make llie 
advances and did give time, that which was contingent at the time when the 
instrunient was written became an alisolute and liinding eontruct.” 

These eases were upitroved in FuUerton v. Provincial Bank of Aliovecaaea 
Ireland, (1903) A. C. 309. In that case the customer of a bank in Jfou^e''^'” 
Ireland liaving overdrawn his account and being pressed by the bunk Lords, 
undenook by letter addressed to the bank's manager to deposit a title 
deed of an Irish estate as security for his overdraft. He deposited 
the deed with the bank, which did not- register the charge. It wa.s 
held that there was a binding agreement by the customer to give t liis 
sernrity, ■ In such a ca.se as this it is not,” .said Lord .Macnaghten, at 
p, 313, ■■ necessary that there .should be an arrangement for forhear- 
ance foi any definite or particular time. It Ls quite enough if you 
can infer from the surrounding circura.stnnces that there was an 
implied request for forbearance for a time and that forbearance for 
a reasonable time was, in fact, extended to the person who asked 
for it. That proposition .seems to me to be established in the case 
of Alliance Bank v. Broom, supra ; and . . . Oldershaw v. King, 
supra, with the observations on that case, and on the case in Drewrii 
and Smak by Bowen, L. J., in Miks v. New Zealand Alford Estate 
Co. (1886), 32 Ch. D. 266, 289, and I may add that the proposition 
seems to be good sense.” 

On the same principle, if A., not being indebted to B., writes a 
letter to B., stating that he sends B. certain title deeds in order that 
B. may have a security for any advance he may make to A., B. on 
making any advance obtains a charge on the property comprised 
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Bills of Sale 
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in the deeds, for the letter is regarded as a continuing offer which, 
when accepted by the making of an advance, matures into a contract. 
See CarliU v. Carbolic, dc. Co., (1893) 1 Q. B. 256, 270. 

Again, if A. is indebted to B., and C. requests B. to forbear from 
suing A., and offers to give B. a security, and B., although he does 
not at the time bind himself not to sue, does in fact afterwards 
forbear to sue A. for a time, there is a good consideration for the 
contract. See Lord Esher, M. R., Crears v. Hunter, 19 Q. B. D. 
•341, 344. 

This case shows that the request, compliance with which affords a 
sufficient consideration to support the contract, may be either express 
or implied. “ If a request i.s to lie implied from the circum,stances, 
it is the same as if there were an exjuess request.” Per Lord Esher, 
M. R., Crears v. Hunter (1887), 19 Q. B. D. p. 345. 

As to the property to be (iharged, equity allows the utmost freedom. 
It matters not whether the property be real or personal; whether 
it be present, future or contingent; whether it be situate in England 
or abroad. Whatever the property may be, it can, as a general rule, 
be bound in equity by a contract of charge made in England. Thus, 
if the property be land, or some interest in land, or chattels, or 
stock-in-trade, or ships, patents, copyrights, book debts, policies, 
salaries, shares, .stocks, securities, or reversions, it can, as a general 
rule, be charged in equity. But equity goes still further, for it allows 
a charge on future property, or on an expectancy or a possibility. 
Hence, a valid charge in equity may be given by A, on “ any legacy 
that may be left me by A. B.,” or, for that matter, ” on any legacies 
that may thereafter be left me by anyone.” Bennett v. Cooper (1846), 
9 Beav. 252; Holroyd v. Marshall (1861), 10 H, L. C. 191: Tailhy 
V. Ojfidal Receiver, 13 App. Cas. 523. So, a charge can be created 
on future property, as in the everyday case of a debenture issued by 
a company charging all its property present and future for the 
repayment of an advance. And a charge may be given by apt words 
on uncalled capital, although the uncalled capital is in a strict sense 
not property of a company, only potentially property. See infra, 
Form 587. 

And, as we have seen above, there is no difiBculty in equity in 
creating a charge good in this country on property situate abroad, 
even though according to the local laws the charge would be ineffective. 

The, creation, however, of an equitable charge on property is 
subject to certain subordinate rules, for the most part established 
by statute. Of these rules the following may be specified as those 
w hich are most frequently applicable: — 

1. In the case of personal chattels within the Bills of Sale Acts, 
1878 and 1882, the charge, if in writing, will be ineffective unless the 
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requirements of these Acts, where applicable, are satisfied. But 
a company under the Companies Act of 1929 may give an eSective 
charge on chattels without complying with the Bills of Sale Acts of 
1878 and 1882. Be Standard Manufacturing Co., (1891) 1 Ch. 627. 

2. Where the charge is given by such a company, it mu.st, if Reswtration 
requiring registration under the Companies Act (supra, p. 186), be 

duly registered. 

3. A floating charge created by a limited company within six 
months of winding-up is only valid to the extent of any cash paid 
to the company at the time of, or subsequently to, the creation of 
the charge, unless the company was solvent at the date of making the 
charge. Sect. 266. And see p. 73, supra. 

4. The rules as to fraudulent or undue preference of creditors frsuduleBt 
within three months of a bankruptcy or winding-up, as e.stablished 

by .sect, ii of the Bankruptcy Act, 1911, and the Companies Act, 

1929, s. 26,9, mu.st be borne in mind. 

5. If the charge is a charge on land, or any interc,3t in land, the Statute of 
provisions of sects. 40 and 53 of the Law of Property Act, 1925 
(rejdaoing .sect. 4 and other sections of the Statute of Frauds) must 

not. be overlooked. See further as to this, infra. 

6. .Vs to various classes of property, it must also be remembered OOkt special 
that unle.ss the charge is made e.fiective according to the special 
statutory provisions it will be liable to bo displaced: — e.g., in the 

case of a charge on land in Yorkshire or the title to which i.s registered 
under the Land Registration Act, 1925, which is not duly registered; 
a charge on ships which is not in the statutory form, and duly registered 
undei' the Merchant Shipping Act, 1894; a charge on a patent which 
is not duly registered as required by the Patents and Dosigms Acts, 

1907 and 1919; a charge on .shares in any company which i.s not. made 
efiective by transfer or by notices when notices are receivable; a 
charge on a chose in action which is not perfected by notice to the 
trustee or debtor; or a charge ou property abroad which is not duly 
registered or perfected in accordance with the requirements of the 
local law. 

As to the replaced provisions of the Statute of Frauds in 
relation to Equitable Charges. 

Sect. 40 of the Law of Property Act, 1925, replacing sect. 4 of •Statut,oof 
29 Car. 2, c. 3, provides (inter alia) that no action may be brought to lauds, 
upon any contract for the sale or other disposition of land or any 
interest in land unless the agreement upon which such action shall 
be brought or some memorandum or note thereof is in writing, and 
signed by the party to be charged, or some other person thereunto 
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by him lawfully authorized. The object of this statute was not 
vexatious, but to prevent certain important classes of contracts resting 
on “ the frail testimony of memory.” With reference to the con- 
struction and application of that section to equitable mortgages, 
the following propositions are established: — 

(1) The section applies, subject as below mentioned, to a contract 
by way of equitable mortgage of land, or of any interest in land. 

(2) The section does not make a contract which is within its 
provisions void if not in writing; it only requires that if one party 
sues another on the contract, the plaintiff must, if required, (a) prove 
that the contract was in writing signed by the defendant or his duly 
authorized agent, or (b) must show that by some memorandum in 
wrriting so signed the parties to and term.s of the contract have been 
admitted. See infra, and Maddison v. Alderson (1883), 8 App. Gas. 
474. 

Hence, a proposal in writing signed by one party and accepted 
orally by the other party is a sufficient memorandum against the i)arty 
who sign.s. Reuss v. Pkksley, L. R. 1 Ex. Gas. 342. The memorandum 
need not be contemporaneous with the agreement; all that is wanted 
is evidence under the hand of the party sued, or his agent duly 
authorized, that he entered into the agreement. For instance, a letter 
by the defendant, before action brought, to a third per.son admitting 
or casually mentioning the terms of the agreement is sufficient. 
Gibson v. Holland, L. R. 1 G. P. Gas. 1. And so is a minute of a 
resolution of the directors of a company mentioning the terms of the 
agreement. Jones v. Victoria, <fcc. Dock Co., 2 Q. B. D. 314. An 
acknowledgment in the will of the party to be charged will suffice. 
Hoyle V. Hoyle, (1893) 1 Ch. 84. 

An acknowledgment in an affidavit or pleading in proceedings 
against some third party will be sufficient. Barkworth v. Young 
(1856), 4 Drew. 1. 

“ And I should say that an entry in a man’s own diary, if it were 
signed by him, and the contents were sufficient, will do.” Per A. L. 
Smith, L. rJ., Hoyle v. Hoyle, supra. 

Equity, led by the imperious Thurlow, L. C., has by certain 
important decisions qualified and relaxed the operation of the 
section and enabled parties in some cases to sue on agreements 
without complying with the requirements of the statute. Thus: — 

(a) It is well settled that a parol agreement may be sometimes 
enforced when the plaintiff shows that he has partly performed his 
obligations under the contract. Lester v. Foxcroft (1700), Golles, 
P. G. 108. But it is not every act of part performance which will 
suffice to take a contract out of the statute. For example, payment 
by the plaintiff of part of the consideration is not sufficient. Clinan 
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V. Cooke (1802), 1 Sch. & Lef. 40; Hughes v. Morris (1852), 2 De G. 
M. & G. 35fi. 

The acts of part performance relied on must be unequivocally, and 
in their own nature, referable to some such agreement as that alleged 
(per Lord Selbome, L.C., Maddison v. Alderson, 8 App. Gas. 4f)7, 
479), e.(j., when the plaintiff has been admitted into possession 
pursuant to the contract, the statute does not apply, and d fortiori 
it doe.s not apply where he has, pursuant to the contract, laid out 
money or built on the premises. Lester v. Foxcroft, uhi supra. The 
reason i.s that .such acts are explicable on no other hypothesi.s than 
that there was a contract between the parties. 

But pajf performance, to take a ca.se out of the statute, alwav.s 
presupposes a complete agreement. There can be no part perfornuinee 
where there is no complete agreement in existence. Thynue v. Farl 
of Gkiigall (1848), 2 H. L. C. 131, 158. Companies are equally 
bound with individuals by acts of part j)erformance. WiUon v. 
Hartkjiool Ry. Co. (1865), 2 De G. J. & S. 475. 

(b) It is also well settled that a contract for an equitable mortgage 
of land, evidenced by the depo.sit of title deeds, can be enforced by the 
depositee without compliance with the requirements of the Statute of 
Frauds. Russel v. Rmsel (1783), 1 Bro. C. C. 269. Such a deposit 
of deeds to secure money imports, primd facie, a contract that the 
depo.siToi''s interest shall be liable to the debt and that ho will perfect 
the security. Pryce v. Bury (1853), 2 Drew'. 41 ; Ashton v, Dalton 
(1846), 2 Coll. 565; Matthews v. Wallwyn (1798), 4 Ves. 119; Fanner 
V. Pitt, (1902) 1 Ch. 954. 

The section does not apply to iier.sonalty. Hence a valid charge 
may in the case of personalty be created by parol. Parish v. Poole 
(1884), .5.3 L. T. 35. 


Equitable Mortgages by Deposit generally. 

A valid equitable mortgage by deposit may be created, though .some. Equitable 
only of the documents necessary to prove the title be deposited (Lacon 
V. Allen (1856), 3 Drew. 579; Daw v. Terrell (1863), 33 Beav. 218); 
and a deposit of documents of earlier date will give a good charge, 
even though those of later date be not deposited. Dixon v. Muckleston, 

8 Ch. App. 155; and see Roberts v. Crofi (1857), 24 Beav. 223; on 
appeal, 2 De G. & J. 1 (in which the conveyance to the depo.sitor was 
not deposited). A deposit will only afiect the beneficial interest of 
the depositor. Ex parte Farley, Re New (1841), 1 Mont. D. & De G. 

683. 

The deposit of deeds with A., as trustee for B., who advances the 
p.— D. 54 
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money, will create a valid security in favour of B. Ex jmrte Whitbread 
(1812), 19 Ves. 209. 

Equitable mortgages by deposit are not confined to title deeds 
relating to land. Equitable mortgages of stock, shares, debentures, 
debenture stock, policies, bonds, and other securities may be and 
are frequently created without writing by depositing the certificates 
or instruments relating thereto. Ex parie Moss (1849). 3 De G. & 
Sm. 599 (shares); Carter v. Wake, 4 Ch. D. 605 (railway bonds); Re 
Pryce, Ex parie Rensburg, 4 Ch. D. 685 (debentures); 8hand v. 
Stansfield, Seton, 4th ed. 1129-30 (policy of assurance) : such a mortgage 
gives the right to foreclosure. Harrold v. Plenty, (191)1) 2 Ch. 314; 
London and Midland Bank v. Mitchell, (1899) 2 Ch. 161. 

If, however, the deposit i.s made without any written memorandum 
or agreement as to its object, there i.s ample room for dispute in the 
future {Farmer v. Pitt, (1902) 1 Ch. 954), and accordingly the 
depositee .should take care to get an agreement or memorandum 
specifying the ti'iins of the deposit, duly signed by the depositor. Where 
there i.s .sucii a contract or memorandum, it defines and governs the 
arrangement. Shaw v. Foster, L. R. 5 H. L. 321 ; Burton v. Gray, 8 
Ch. Apj). 932. And parol evidence is not admissible to contradict it 
{Ex parte Coomh, (1810), 17 Ves. 369); though such evidence is 
admissible to extend the security, e.g., to further advances. Ex parte- 
Kensington (1813), 2 Ves. & B. 79; Ex parte Nettleship (1841), 2 
Mont. D. & De G. 124. 

Where the memorandum stated that the deeds relating to freeholds 
and leaseholds were deposited, both properties were held charged, 
though only the deeds relating to the leaseholds were in fact 
deposited. It is a question of intention which must govern: thus, 
where tlie memorandum only related to one set of deed.s, whereas 
all the deeds were deposited, the charge was held to extend to the 
one set only. Wylde v. Radford, 33 L. J. Ch. 51 ; 9 Jur. N. S. 1169. 

A good equitable security may also be created by a written agreement 
to deposit, e.g., an agreement to deposit a lease when granted {Ex 
parte Orrett (1837), 3 Mont. & Ayr. 153); or by deposit of an agreement 
for a lease. Unity, dec. dssocn. v. King (1858), 25 Beav. 72; and see 
Finek v. Tranter, (1905) 1 K. B. 427. 

A deposit of a lea.se containing a proviso against assignment is 
effective as against the depositor and docs not avoid the lease. Ex 
parte Baglehole (1812), 1 Rose, 432; Ex parte Sherman (1820), Buck, 
462. 

Where deeds arc deposited to secure the payment of accommodation 
bills, and the bills are renewed at the request of the depositor, the 
security will extend to the fresh bills. Ex parte Skinner (1832), 1 
Deac. & C. 403. 
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A mortgage by deposit may be created in the case of lands abroad 
when the depositor is here (Ex parte Pollard (1838), 4 Deac. 27), for 
a Court of equity acts in personam. 

As regards a mortgage by deposit of negotiable instruments, the 
rule is that the title of the mortgagee, if he takes in good faith and 
for value, is unimpeachable. London Joint Stock Bank v. Simmons, 
(1892) A. C. 201; Venables v. Barhuf Bros., (1892) 3 Ch. 527; 
BerUinek v. London Joint Stock Bank, (1893) 2 Ch. 120. Nor is 
negligence or forgetfulne.ss .sufficient to affect hi.s title. Raphael v. 
Bank of England, 17 C. B. 161 . 

“ I apprehend that when a person, whose honesty there is no reason 
to doubt, offers negotiable securities to a bank or any other person, the 
•only consideration likely to engage his attention is whether the 
security is sufficient to justify the advance required. .\nd 1 do not 
think that the law lay.s upon him the obligation of making any inquiry 
into the title of the person he finds in poase.ssion of them. Of course, 
if there is anything to arouse suspicion, to learl to a doubt whether 
the person purporting to transfer them is justified in entering into 
the eontemplatod transaction, the ease would be different”; per Lord 
Herschell, London Joint Slock Bank v. Siwwwn.s, (1892) A.. C. at j). 223. 
If a purchaser of shares leave.s them in the hands of a broker, together 
with blank transfers, and the broker deptwits the, certificates by way 
■ of charge, the purchaser may l>e e,stopped from disputing the validity 
of the charge. Fuller v. GU/u, Mills, Currie d Vo., (1914) 2 Iv. B. 168. 
Bui see SluffieM (Earl of) London Joint Stock Bunk. J 3 Ajij). Ciis. 333, 
where a bank, knowing that it was dealing with an agent having limited 
authority, was held hound to inquire into the e-vtent of its authority. 
See also Jameson v. Union Bank of Scotland (1913), 109 L. 'f. 850. 

.\n equitable .security is not lo.st where the dei»t is barred by statute. 
London and Midland Bank v. Mitchell, (1899) 2 Ch. 161. 

An equitable mortgagee of leaseholds does not come under liability 
to the lessor. Cox v. Bishop (18.57), 8 Dc G. M. & G. 815; Hand v. 
Blow, (1901) 2 Ch. 721. 


Equitable Mortgage! by Registered Companies and Societies. 

Ill making advances to statutory comjianies and societie.s, including 
tho.se registered under the Act of 1929, it must be borne in mind that 
the lender is fixed with notice of the contents of the comjiany’s 
memorandum and articles, or rules or Act of Parliament, and 
accordingly it is necessary to see — 

(1) That the company has by its constitution the ncces.sary powers 
to borrow and give security ; and 
54 (2) 
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(2) That the directors are in a position to exercise the company’s 
powers. 

Usually the company has express or implied power, and the 
directors have either specific or general powers without any limit, 
and such general powers justify an equitable mortgage, whether by 
deposit or otherwise. Re Patent File Co. (1870), 6 Ch. App. 83. 

Sometimes, however, though the company has the requisite powers, 
the directors’ power to borrow or mortgage is limited by the articles, 
so that the power cannot be extended except by special resolution. 
In such case the lender should require the passing of a special 
resolution. 

More commonly the directors’ powers are limited in a qualified 
manner: e.g., they may borrow and give security, but so that the 
amount owing shall not, witlmd the sanction of a general meeting, 
exceed a specified amount. In such ease the lender is not bound to 
ascertain whether the proposed loan is within the limit, for he is 
entitled to assume that if it is beyond the limit the requisite 
authority has been obtained; but if he has notice that the loan will 
be beyond the limit, and that no resolution of a general meeting 
has been passed, he cannot hold the company to the contract; and 
this being so, there are cases in which it is considered desirable to 
inquire and ascertain whether the loan is within or beyond the 
prescribed limit, and in the latter case whether the requisite resolution 
has been passed. 

Where there is by the articles a fixed limit to the directors’ 
borrowing powers (i.e., not capable of extension by resolution of ii 
general meeting), a bank or individual who takes a mortgage to 
secure a current account or future advances must be extremely 
careful. In strictness the bank or other lender should, whenever 
making a further advance, ascertain that it is within the limit. 
Otherwise it may find that, although originally its advance was 
fully secured, yet by subsequent events its further advances are 
not secured. For instance, suppose the directors’ powers are limited 
to 100,0001., and they borrow from the bank by way of overdraft 
100,0001., and afterwards by payment into their general account 
the balance is reduced to 50,0001., and subsequently the directors, 
without the knowledge of the bank, raise 50,0001. elsewhere, and 
afterwards the bank allows further overdrafts up to 100,0001. in all; 
in such case the loan of the last 50,0001., being in excess of the limit, 
will be ultra vires the directora, and the bank will have no claim for 
it as against the company, though it may sue the directors personally 
for damages for breach of their implied warranty of authority. 

That, however, which has been done by the directors in excess of 
their powers is capable of ratification by the company, by resolution 
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duly passed at a general meeting; bnt that which has been done 
ultra I'ires the company cannot be ratified and is absolutely void; 
but in the latter case there may be a personal remedy against the 
directors, and the lender may have a right of subrogation, that is, 
to stand in the place of creditors of the company or society who have 
been ])aid out of the ultra vires borrowed moneys. See Baroness 
Wenhck v. River Dee Co. (1887), 19 Q. B. D. 155. 

Investigation of Title. 

Where temjwrary advances are made on the security of de])Osited 
title deed.s or other documents, it is not usual to investigate the title, 
as in the case of a legal mortgage. Nevertheless, lenders’ legal 
advisers generally look through the documents and satisfy themselves 
that the title appears, prima facie, good. 

The ])rotection afforded to the possession of documents is ex[)reH8ly 
}ire.sci‘V(?d hy sect. 13 of the Law of Property Act, 1925. 

This protection, it is submitted, is not impaired by the fact that, 
under sect. 198, registration of certain mortgages and charges as land 
charge's is actual notice, and that regi.stration under scot. 79 of the 
Companies Act has the .same effect. See Land Charges Act, 1925, 
8.10(5). 

The joint effect of the.se .sections is not, however, very clear, and 
posse.ssiou of doeiiments was never a eoinplete jiroteetion against 
a pi'ior Jegal mortgage, where the mortgagee was not guilty of 
negligenee in not obtaining the title deeds. See Grierson v. National 
Pruvineial Bank, (1913) 2 Cb. 18. 

The hank .should, therefore, where jiossible, seareh the register 
under seel. 79 before advancing money on a depo,sit of title deeds. 

A banker in dealing with a customer is not fixed with notice of the 
contents of a document depo.sited with him as security hy another 
customer. Re Valktort Sanitary Laundry Co., &c., (1903) 2 Ch. 
6.54. 


Fortifying Equitable Securities. 

An ('(juitablo security may be fortified in various ways, for 
example 

1. Where it is not in writing, by getting a memoiandum of the 

terms of the contract signed by the mortgagor. 

2. By obtaining possession of the title deeds or other documents 

relating to the property mortgaged. 

3. By having an indorsement made on such documents, 

4. By giving notices to prior mortgagees (if any). 


Invest i^stioD 
of title. 
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5. In case of any charges on choses in action, by giving prompt 

notice of the charge to the trustees or debtors. 

6. By giving notice, in lieu of distringas proceedings, in the case 

of shares and securities. See infra, p. 882. 

7. In the case of bills and other securities to order, deposited without 

indorsement, l>y procuring the depositor to indorse the 
same. 

8. In the case of a company, by registering the charge under 

.sect. 79 of the Companies Act. This gives notice to all 
persons dealing with the company, and (except where title 
deeds are deposited) gives priority to the charge according 
to the date of registration. Land Charges Act, 1925, s. 10 (5); 
Law of Property Act, .ss. 97 and 198. 

9. In case of n'gjstercd land, i)y obtsiining a deposit of the land 

certificate and by .serving a notice tin the registrar. Liind 
Registration Act, 1925, s. ,52. 

10. In the ease of jiatents, or land in a register county, by 

registering the .seeurity at tlie patent office or in the proper 
register. 

11. By getting the ntortgagor to convert the security into a legal 

mortgiige, or by taking a transfer from some other mortgagee 
who has got the legal estate. 

12. By issuing a writ and registering the action as a pending 

action pru'suant to the Land Charges Act, 1925. A jiurchaser 
or mortgagee is ti'eated as having notice' of a duly registered 
Us jifndms or jiending action so far as regards the land, 
hut not as regards jiersonal property. Wigram v. Buckley, 
(1894) 3 Ch. 483. 

13. By bringing an action for sale or foreclosure, and obtaining 

a receiver or an injunction restraining the mortgagor from 
parting with the legal estate pendente lite. London and 
County Banking Co. v. Lewis, 21 Ch. D. 490. Such an 
injuirction .should be obtained where there is danger that 
the mortgagor will jrart with the legal title. 

Appropriation of Payments. 

Appn^ria- In relation to hanking and other securities, wJiere there is an account 
inentB,***^ current between the parties (Cory Bros, dt Co. v. “ Mecca ” (Owners 

of S.S.), (1897) A. C. 28fi, 295), it is necessary to bear in mind the 
rules as to appropriation of payments made by a debtor to bis 
creditor. These arc as follows: — 

(a) The debtor in making payment can direct its appropriation 
as he chooses, e.g., to a debt not guaranteed in preference 



BANKING AND ADVANCE SECDRITIES, 


to one that is guaranteed [Kirby v, Duie 0 / Marlborough 
(1913), 2 Mau. & 8. 18; Re Sherry, Loudon, <tc. Co. v. 
Terry, 25 Ch. D. 692); to a debt bearing interest in 
preference to one that does not [Chase v. Box (1702), 
Freem. Reps. 260; to a new instead of to an old debt [Peters 
V. Anderson (1814), 5 Taunt. 596); to a debt barred by 
statute in lieu of one not so barred [Mills v. Fowkes (1839), 

5 Bing. N. C. 455); but as to appropriation by the creditor 
to statute-barred iteuM, see Friend v. Young, (1897) 2 (lb. 
421; to a secured debt instead of to an unsecured debt, 
Peters v. Anderson, 5 Taunt. 596; see also a.s to what is 
appropriation, GaMa v. Pintm (1911), 104 ]j. T. 574. An 
expres.s statement by the debtor is not necessary. Parker 
• \. Guiness (1910), 27 T. L. R. 129. Apju’ojmation once 
made by agreement cannot be altered exco])t by consent. 
Mahomed Jan v. Ganga Bislian Singh (1910), L. R. 

Ind. App. 80 -J*. C. 

(b) If the debtor at the time of payment makes no appropriation, 

cxpre.ss or implied, tlie creditor may at any time apjuopriati' 
,is he thinks tit [Mills v. Fmvkes, 5 Bing. N. C, 

Cory Bros, d' Co. v. "Mecca" [Oirtwrs), (1897) A. C. 

Dtele;i v. Lloyds Bank, (1912) A. C. 75*)); the creditor 
may make tlie approirriation up to the “very last motnent “ 
even wlicii being examined as a witnc.ss in .111 action I')' 
him against the delitor [Seymour v. Pickett, (1905) 1 K. B. 
71.5 — C. A.); but the ap|>ropriation once made by him and 
communicated to the. debtor, e.y., I»y letter or try writ, is 
tinai. Ilml. Entries made by a nuiii in books which bo 
ket'fis for bis own private pur|(o.ses are not conclusivu 
against him until he has made a communication on lire 
siilrject of those entries to the opjwsite party (e.g., by .sending 
him a jiiiss book or account, showing the appropriation), 
and until that time he continue.s to have the option of 
altering the apjiropriation. Sim.son, die. v. Ingham (182.‘1), 
2 B. & C. 65. Even the accounts rendered are only evidence 
of the apjrrojiriation to the earlier iteias, which may be 
rebutted by evidence to the contrary. Ilenniker v. Wiyg 
(1843), 4 Q. B. 792; City Discount Co. v. McLean, L. R. 
9 C. P. Gas. 692; Cory Bros d Co. v. “ Mecca " [Omers], 
supra. How the money is to be apjilied is governed by the 
intention of the creditor, expressed, implied, or pre.surned. 
Cory’s case, supra. 

(c) When neither party makes an appropriation, the English law 

will appropriate the payment to the earlier, and not, as the 
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Roman law, to the most burdensome, debt. Clayton’s case 
(Demynes v. Noble) (1816), 1 Mer. 585. 

In the case of a banking account “ . . . all the sums ])nid in form 
one blended fund, the parts of which have no longer any distinct 
existence. Neither banker nor customer ever thinks of saying: ‘This 
draft is to be placed to the account of the 5001. paid in on Monday, 
and this other to the account of the 5001. paid in on Tuesday.’ There 
is a fund of 1,0001. to draw upon, and that is enough. In such a 
case, there is no room for any other appropriation than that which 
arises from the order in which the receipts and payments take place, 
and are carried into the account. Presumably, it is the sum fir.st 
jiaid in that is first drawn out. It is the fir.st item on the debit side 
of the account that is di.scharged or reduced by the fiist item on the 
credit side. The aj>propriation is made l)y the very act of setting 
the two items again.st each other. Upon that principle all accounts 
current are settled, and particularly cash accounts ” : per Sir William 
(irant, M.R., Ckytm’s case, 1 Mer. at j». 608. 

The rule in Clayton’s case is very material to bankers, e.specially 
where the bank holds a security from the customer or from a surety. 
For, if the debt secured is brought into the account, pat'ments in will, 
jirimd facie, go in satisfaction thereof, and in the result the security 
vill be discharged. Kinnaird v. Webster (1878), 10 Cb. D. 139; Re 
Medewe's Trust (1859), 26 Beav. 588; Cory Bros, d Co. v. “ Mecca ” 
[Otcuers], (1897) A. C. 286; London and County Banking Co. v. 
Batrliffe, 6 App. Cas. 722. But the rule in Claytons case is based 
on the presumed intention of the parties, and accordingly it may be 
excluded or modified by arrangement or by evidence of intention, 
express or implied. City Discount Co. v. McLean, L. R. 9 C. P. Cas. 
692; Re Sherry, London, dec. Bank v. Terry, 25 Ch. D. 692; Cory 
Bros, d Co. V. “ Mecca ” [Owners), supra ; Deeley v. Lloyds Bank, 
(1912) A. C. 756. 

By sect. 75 (4) of the Companies Act, 1929, debentures deposited 
by a company whether before or after the Act to secure advances “ on 
current account or otherwise,” are not to be deemed redeemed by 
reason only of the company's account ceasing to be in debit. 

The intention to appropriate to a later rather than to an earlier 
item may be inferred from the course of business between the parties 
(Taylor v. Kymer (1832), 3 B. & Ad. 333), or from the fact that the 
earlier item was .secured and intended to be kept separate. City 
Discount Co. v. McLean, L. R. 9 C. P. Cas. 692. 

Unless some other appropriation is made or arranged, payments 
by the debtor will be taken to be appropriated as follows: — 

(a) To payment of interest before principal (Bower v. Marris (1841), 
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1 Cr. & Ph. 351), unless the account is overdrawn. Part's 
Banking Co. v. Yates, (1898) 2 Q. B. 460. 

(b) The earlier items of one entire account before the later items. 

Clayton’s case, 1 Mer. 585. 

(c) Money from realization of a particular security will be taken 

to be appropriated to the payment of the amount thereby 
secured (Pearl v. Deacon (1857), 24 Beav. 186; on appeal, 
] De G. & J. 461; Young v. English (1843), 7 Beav. 10); 
but where there Ls one security for several debts, the creditor 
can appropriate. Ex jiarte Dickin, L. R. 20 Eq[. 767. 

The rule in Clayton’s case only applies to an entire unbroken 
account, and not to several aceounts. Be Sherry, Sc., 2f> Ch. D. 702; 
Cory's case, su])ra. 

The simplest way to a\'oiJ the ajiplicatiou of the rule is to break 
the account and open a new and distinct account. This, in the 
absence of contract with the .surety to the contrary, may be done. 
Me Sherry, ubi supra. And there is nothing; to |)revent the aj)propriation 
of subsequent j)ayments to the? new account, thus .sto])pinjf the flow 
of payments in the guaranteed account in I'clief of the surety and 
of the security. 

Although, in the absence- of notice of fraud or irregularity, a bank 
i.s Imund to honour it,s customcr'.s cheque if hi.s account be in funds 
(Cray v. Johnston, L. H. 311, L. 1); yet. where a customer has several 
accounts at a bank, the l)ank, unless otherwise agreed, may at any 
time combine them, so as to ajiply the credit balance on one to the 
satisfaction of the debit balance on tlie other (Garnett x. M'Kewan, 
L. K. 8 Ex. Gas. 10; Me European Bank, Ayra Bank claim, 8 Ch. App. 
41 : British Guiana Bank v. British Guiana Ice. Co. (Official Meceiver) 
(1911), 104 L. T. R. 754), unless there is a waiver of the right. 
He Johnson ch Co., (1902) 1 Ir. R. 139; Mutton v. Peat, (1900) 
2 Ch. 79. 

But not where the bank ha,s notice that one of tlie accounts is a 
trust account. Ex parte Kingston, 6 Ch. App. 632; Foxton v. 
Manchester, <£-c. Banking Co. (1881), 44 L. T. 406, 408; Coleman v. 
Bucks, dc. Bank, (1897) 2 Ch. 243, 253. And sec Union Bank of 
Australia v. Murray- Aynsley, (1898) A. C. 693; Bank of New South 
R ules V. Goulburn Valley, dc. Co., (1902) A. C. 543. 

As to what is closing an account, .see Berry v. Halifax Commercial 
Banking Co., (1901) 1 Ch. 188. 

Sect. 82 of the Bills of Exchange Act, 1882, protects from liability 
a hanker who in good faith and without negligence receives payment 
“ for a customer ” of a cheque crossed generally or specially to 
hunself, although the customer has no title or a defective title thereto; 
and the banker does not lose this protection because the customer’s 
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account ia overdrawn at the time, even when the cheque is applied in 
reduction of the overdraft. Clarke v. London and County Banking 
Co., (1897) 1 Q. B. 552. This protection is lost in case of negligence, 
or where the person credited is not a “ customer.” Savory d Co. v, 
Lloyds Bank, (1932) 2 K. B. 122. 

Compound Interest. 

Compound In order to justify a claim for compound interest a contract must 
interest. shown. A customer is not bound or affected by his bankers 

charging interest upon intcre.st, by making periodical rests, unless 
it be proved that he was aware that this was their ciustom. Moore 
V. Yonghtmi (1810), Stark. 487; Bruce, v. Hunter (1813), 3 Camp. 467; 
Fergusson v. Fyffe (1840), 8 01. & F. 121. 

Where the account of a customer is kept at comjiound interest, and 
the customer dies or closes the account, the final balance only carries 
simple interest, imless otherwise agr(M>d. Crosskill v. Bower (1863), 
32 Beav. 86; WiUmnson v. WiUianison (1869), L. R. 7 Eq. 542, 545. 
Hence it secmis wi.se to ])rovide exj)reHsly for half-yearly rests. It 
appears, too, that the debt does not carry interest at all from the 
time of the death of the de))tor, unlc.s.s there is a special contract to 
that effect . But an agreement for payment of interest may be inferred 
from the course of dealing, e.g., if it has been frequently charged and paid 
without objection in former and similar accounts. Calton v. Bragg 
(1812), 15 East, 223; Bruee v. Hunter (1813), 3 Camp. 467; Eaton 
V. Bell (1821), 5 B. & Ad. 34. 

Compound interest cannot be charged by a moneylender. See 
Moneylenders Act, 1927, s. 7. 

As to Notice before Calling In or Paying OS. 

In the case of a mortgage with a regular proviso for redemption, 
the mortgagee, after default, is entitled to six months’ notice before 
he is bound to accept payment, or to six months’ interest in lieu of 
notice (Browne, v. Lockhart (1840), 10 Sim. 420); but this is not so 
in the case of an equitable mortgage by deposit (Fitzgerald's Trustee 
V. Mellersh, (1892) 1 Ch. 385); or where the mortgagee takes 
proceedings to enforce payment (Re Alcock, Prescott v. Phipps (1883), 
23 Ch. D. 372); or where the mortgagee has entered into possession. 
Bovill V. Endle, (1896) 1 Ch. 648. The rule as to disentitling a 
mortgagee to notice applies whether the time fixed for payment in 
the proviso for redemption has expired or not. Ih. Where there are 
several accounts, the rule applies to each account whilst they are kept 
separate. 
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A mortgagee who has given notice to the mortgagor to pay off the 
principal money and interest, is not entitled to withdraw the notice 
without the mortgagor's consent. Sanlley v. Wilde, (1899) 1 Cli. 
747 ; reversed on other grounds, (1899) 2 Cli. 474. 


Statute of Limitations. 

Wiieie a bank had an equitable charge on shares in a limited Limitation, 
comjjitny to secure a simply contract debt, and after the debt was 
barred brought an action to enforce their security by foreclo.sure or 
sale, Stirimg, J., held that the bank were not dejirived of their remedy 
against (lie propert}' by the fact that Uie persoual remedy fur the debt 
was barred, and that, there being no 8tatuU> of Jhmitaiions apiiliealile 
to foreclosure of a mortgage of ),a*rsoual proiH'rty, the security was 
onforceiible. London und Midland Bank v. Mitchell, (1899) 2 Cli. 

IGl. And see Weld v. I‘(’trr. (1929) I Cli. 3d. 

A staUuiieiit in the eoaqiany's balance sheet showing the amount of the 
debenture delit and uilerest, is a surtieient acknowh'dgmeut to tahe 
tlie cu'c out of the statute, the debentures being under seal and the 
arrears of interest, therefore, a sjx'cialty dehl. AHuntie and Pacific 
Fibre Co., (1928) Ch. 83ti. 


Bankers’ Lien. 

In framing liaiikers' securities, the fact mu.st lie remembered tlial Itnukors’ lien. 
" bankers most undouiitedly have a general lien on all .securities 
dejiuMteil with tliem, as bankers, by a custoiner, unless there be an 
express contract, or eireumstanei's that show an imbibed e.ontraet, 
inconsistent with the lieu." Brandau v. Banictl (]81(i), 12 Cl. & Kin. 

787; L/xtic v. Martin (1873), L. R. 17 K<p 224; Ciiif Bank case, d-r. 

(1861), 3 De (i. K. A J. 629; London Chartered Bank of duslralm 
V. While, 4 Ajiji, Cas. 413, 422 (J. C.); Misu v. Currie, 1 Apji. Cii'. 

564. 

The implied lien is excluded where the seeiiritie.s are deposited foi 
a specific jiurpose [Brandao v. Barnett, ubi supra), e.rj., for safe 
custody (Leese v. Martin, ulri supra), or were left casually or by 
mistake. Lucas v. Dorrien (1817), 7 Taunt. 278. 

And where an agent deposits securities belonging to his principal 
in his bank with the object of rai.sing a loan on belialf of Jiis princijial 
for a .special purpose, and the banker is cognizau) of the special 
purpose, the hanker cannot hold the sec-urities against the principal 
as security for an overdraft of the agent for his owu purposes. 

Cuthberl v. Robarts, Lubbock (k Co., (1909) 2 Ch. 226. 
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But even where the securities are deposited by way of specific 
security, the lien will, it seems, attach for any balance due after the 
specific security is satisfied, unless the deposit was for a purpose 
inconsistent with such lien. Young v. Bank of Bengal (1836). 1 Dea. 
622, 677; Jone.s v, Peppereome (1858), Johns. 430, 438; Re European 
Bank, <fec., 8 Ch. App. 41; London Chartered Bank of Australia v, 
White, 4 App. Cas. 413; In re Bowes, &c., 33 Ch. D. 586. 

In the case last mentioned, it was held that a deposit with a banker 
of securities, accompanied by a memorandum to the effect that they 
w(!re deposited to secure money advanced or to be advanced, not 
exceeding a specified amount, excluded by implication the bankers’ 
general lien, i.e., disabled the liankers from claiming a lien on the 
deeds in re.spect of any sum beyond the, .sjiecified limit. 

Sometimes such a eou.struction is negatived by the insertion of a 
special provision in the security, e.g., that the security is not by 
implication or otherwise to exclude or cut down the general lien of 
the bank. 

The lien arises where the customer is in debt to the bank, even 
though the indebtedness is only made out by aggregating several 
accounts of th(! customer. Re. European Bank, 8 Ch, App. 44; 
Garnett v. M'Kewan (1872), L. E. 8 Ex. Ca.s. 10. But a banker has 
no lien upon a trust account, where th<' banker has notice that it is a 
trust account, for the debt due on an overdrawn private account. 
AV parte Kingston, Re Gross (1871), 6 Ch. Apj). 632. 

The lien extends to promia.soiy notes, bills of exchange (indorsed 
in blank and jiayable to bearer), and exchequer bills [Brandao v. 
Barnett, 12 Cl. & F. 787), coupons, bonds of foreign governments 
(Jww'.s' V. Peppercorne (1858), 28 L, J. Ch. 158), cheques {Bcott v. 
Franklin (1812), 15 East, 428), share certificates (Re United Service 
Co., 6 Ch. App. 212), debentures, debenture stock, mortgages, 
conveyances, leases, and money (Roxburghe v. Cox, 17Ch. D. 520 — 
C. A.), and marginal receipt notes. Jeffryes v. Agra, &c. Bank (1866), 
L. R. 2 Eq, 674. 

The lien is not a mere right to retain possession ; it more resembles 
the right of a pawnee (Donald v. Suckling, L. R. 1 Q. B. Cas. 585; 
Halliday v. Holgate, L. R. 3 Ex. Cas. 299), for the banker may 
realize the security, and may sue on it. BoUand v. Bygrave (1825), 
Ryan. & M. 271; Scott v. Franklin, 15 East, 428. And it seems that 
he may seU the security when the customer makes default in payment 
after notice. Kemp v. Westbrook (1749), 1 Ves. Sen. 278; Martin 
V, Reid (1862), 11 C. B. N. S. 730; Pigott v. Cubley (1864), 15 C. B. 
N. S. 701. 

As regards bills of exchange, the question whether there is a lien or 
not is only material when the bills are the property of the customer. 
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As to this, bills paid into a bank before maturity are primd facie the 
property of the customer. Oiles v. Perkins (1807), 9 East, 14. But 
if indorsed to the bank the property in the bill primA facie pas.sps to 
the hank. Ex park Schofield, Re Firth, 12 Ch. D. 337. It i.s for 
the banker to make out the intention with which a bill was paid in 
{Ex parte Sargeant (1810), 1 Bose, 153); entries in his book may 
afford evidence against him, though such entries, if not communicated 
to the customer, cannot be evidence in the banker’s favour. 

The implied lien is subject to the rule in Hopkinson v. RoU (IHtil), 

9 H. L. 0. 514. And the lien is therefore .subject to other incumbrances, 
of which the banker had notice, and to the rights of a purchaser if 
the hanker has notice of the purchase. London and County Bank v. 

Ratrlife, 6 A. C. 722. 


Guarantees. 

In iii.iny cases temporary advances to a borrower are further Guarantees, 
secured by guarantees, sometimes given by one, and sometimes by 
several jiersons. Occasionally, the guarantors give the lender security 
by equitable mortgage, or otlierwi.se, for the due payment of the debt 
guaranteed. See Form obh, infra. 

A guarantee is .a jiromise to answer for the payment of some delil 
or the Tierformauee of some duty in case of the failure of another 
person, who is himself in the first instance liable to such payment 
or performance. Sect 4 of the Statute of Frauds (29 Car. 2, e. 3) 
requires that an agreement to answer for the debt of another jiersoii, 
or some memorandum or note thereof, shall be in writing, signed by 
the yierson to be charged therewith, or some other person thereunto 
by him lawfully authorized. But the consideration for the promise 
need not appear in writing, or by nece.ssary inference from a written 
document. Mercantile Law Amendment Act, 1856 (19 & 20 Viet, 
c. 97), s. 3. As to the Scotch law, see Mercantile Law (Scotland) 
Amendment Act, 1856 (19 & 20 Viet. c. 60), s. 6 ; and Wallace v. Gibson, 

(1895) A. C. 354. 

Unless, however, the guarantee is under .seal, valuable consideration 
must exist. See supra, p. 844. 

In framing a guarantee by a firm it is necessary to bear in mind 
the Mercantile Law Amendment Act, 1856 (19 & 20 Viet. e. 97), s. 4, 
which is as follows : — 

No promise to answer for the debt, default or miscarriage of 
another made to a firm consisting of two or more persons, or to a 
single person trading under the name of a firm, and no promise to 
answer for the debt, default or miscarriage of a firm consisting of 
two or more persons, or of a single person trading under the name 
of a firm, shall be binding on the person making such promise in 
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respect of anything done or omitted to be done after a change shall 
have taken place in any one or more of the persons constituting the 
firm, or in the person trading under the name of a firm, unless the 
intention of the parties that such promise shall continue to be 
binding notwithstanding such change shall appear either by express 
stipulation or by necessary implication from the nature of the firm 
or otherwise.” 

Hence, in the case of a firm, it is desirable to add the words, 
^ the guarantee is to continue, notwithstanding any change in the 
constitution of the firm, whether by retirement or admi.ssion of 
])artner8.” 

In the case of a guarantee for advances, the lender is not, as a rule, 
bound to make full disclosure of all material facts to the proposed 
surety (Davies v. Lotidon and Provincial, dc. Co., 8 Ch. D. 475; 
North British Insurance Co. v. Uoyd (1854), 10 Ex. Reps. 523), e.g., 
a suspicion that the principal has been guilty of forgery. Bank of 
Scotland v. Morrison, (1911) S. C. 593— Ct. of Sess. 

Thus, it is not necessary, unless questions are asked, for bankers 
who are about to be guaranteed to inform the guarantor how the 
account of the customer has been kept, or whether the debtor was 
in the habit of overdrawing, whether he was punctual in his dealings, &c. 
Hamilton v. Watson (1845), 12 Cl. & F. 109, 119. In this case the 
guarantee was for a cash account, and the amount was applied in 
paying ofi an old debt to the bunk, and it was held by the House 
of Lords that there W'as no obligation on the bank to disclose the 
information to the proposed surety. 

Nor is the person guaranteed bound to inform the proposed guarantor 
that the guarantee is to be substituted for a previous one given by 
another person. North British, <&c. Co. v. Lloyd, 10 Ex. Rep. 523. 

But a contract of guarantee may under special circumstances be one 
of those contracts in which uberrima fdes is required on the part of 
the person with whom the contract is made, e.g., in the case of 
guarantee policy for a premium paid by the lender (Seaton v. Heath, 
(1899) 1 Q. B. 782; reversed, suh nom., Seaton v. Burnand, (1900) 
A. C. 135) ; and misrepresentation, or any concealment of some material 
part of the principal’s contract, at any rate if it amounts to fraud, 
will avoid the guarantee. Pidcock v. Bishop (1825), 3 B. & C. 605; 
Lee V. Jones, 17 C. B. N. S. 482. 

Thus the guarantee was avoided when the surety was informed, 
contrary to the fact, that the borrower was not at the time indebted 
to the lender. Stone v. Crompton (1838), 5 Bing. N. C. 142. 

And a guarantee will not hold good where the lender stands by and 
allows a fraud to be practised on the proposed guarantor. Chxen v. 
Homan (1853), 4 H. L. C. 997. 
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Payment to a surety, before be has been called upon to pay as 
such, may be a fraudulent preference. Re Paine, Ex parte Read, 
(1897) 1 Q. B. 122. 

In Re Warren, (1900) 2 Q. B. 138, it was held that a ])ayment 
made to a creditor with the dominant motive of relieving a surety for 
the debt was not a fraudulent preference; hut now, bv sect. 44 of 
the Bankruptcy Act, 1914, a fraudulent preference in favour of anv 
.surety or guarantor for a debt is brought within tlu* section, jirovided 
the dominant motive is to prefer or relieve the surety. Th\is a payment 
made with a view to procuring further money for the company's business 
has been held not to lie a fraudulent preference, though its effect was 
to iclieve a surety. 6. Stanley rfe Co., (1925) Gh. 148. 

(jenerally a continuing guarantee, unless containing an express 
stijnilation to the contrary, is revocable by the surety (Ojford v. 
Davies (1862), 12 C. B. N. S. 748), but a continuing guarantee under 
seal, where the consideration i.s given once for all, is not dihcrmincd 
by the death of the guarantor. Re Craee, Balfour v. Crace, (1902) 
1 Oh, 733. 

.As to the effect of the .Statute of Inmitations on a guaiaiitor’.s 
lialiility for interest, see Parrs Banking Co. v. Yates, (1898) 2 Q. B. 
460. 


Building Societies. 

The catastrophe of the Birkbcck Building Society drew a gorxl 
deal of attention to borrowing by building societies, and emphasised 
the importance of using great care in making advances to such societies. 
The following are some precautions recommended: — 

1. jAh to those certified under the Building Societies Act, 1836 
(6 & 7 Will. 4, c. 32), and not subsequently re-registered unrh-r the 
Building Societies Act, 1874 (37 & 38 Viet. c. 42)— 

(a) It must be seen that the society was certified prior to the 

hst January, 1857, for by sect. 25 (2) of the Building Societies 
Act, 1894 (57 & 58 Viet. c. 47), passed the 25th August, 
1894, the Act of 1836 is repealed as from the 25th August, 
1896, as to all societies certified under the Act of 1836 after 
the year 1856. Hence, a society registered after the 31sf 
December, 1856, is irregular, unless, prior to the 25th August, 
1896, it was re-registered under the Act of 1874. 

(b) The rules must be examined to ascertain whether they give 

borrowing powers, for, unless there is in the rules an express 
or implied power, borrowing is uUra vires. Murray v. 
iScott (1884), 9 App. Cas. 519; Cunliffe Brooks d Co. v. 
Blackburn Building Soc., 9 App. Cas. 857; Re Mutual Aid 
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P. B. B. Soc. (1885), 29 Ch. D. 182; Be, Natioml P. B. B. Soc. 
(1869), 5 Ch. App. 309. 

(c) A borrowing rule usually gives a limited power to borrow, but 

an unlimited power is valid. Murray v. Scott, supra. 

(d) A lender is fixed with notice of the rules, and accordingly, if 

there is no power in them to borrow, a lender cannot safely 
lend, and if there is a limited power a lender must ascertain 
that his loan is within the limits. Ohapleo v. Brunswick, <&c. 
Soc. (1881), 6 Q. B. D. 696. 

(e) To borrow where there is no power given by the rules, and tO' 

borrow in exce.ss where there is limited power given by the 
rules, is ultra vires, and the lender has no remedy against 
the society, except by subrogation, and any security given 
to him by the society must be givim u}) [Cunliffe Brooks & 
Co. V. Blackburn Building Sm., 9 App. Cas. 857; Chapleo 
v. Brunswick Building Soc., 6 Q. B. D. 696): and where a 
security is given for an ultra vires loan, the fact that the 
society has sub.sequently acquired borrowing powers is 
not sufiicieut to validate a new security for the loan. 
Ex parte Watson, 21 Q. B. D. 301. As to subrogation, 
see Cunliffe Brooks <t' Co. v. Blackburn Building Soc., 
supra, and Baroness Weulock v. River Dee, 19 Q. B. D. 
1.55. 

(f) It should also be seen that there is power e.xprcss or implied 

to give security for money borrowed. As a general rule, 
a power to liorrow would seem to imply a power to give 
security. See Be, Durham County, <ic. Soc., L. R. 12 Eq. 
516; but Blackburn, J., in Murray v. Scott, 9 App. Cas. 
519, at p. 556, doubted whether this implication arose. It 
was not, however, necessary to decide the point. 

(g) It should also be seen that the rules do not contain a provision 

to the efiect that all loans and advances are to rank pari 
passu in point of security on the properties, or any provision 
to the like efiect ; for such a provision negatives any implied 
power to give specific security to any one lender. Murray 
v. Scott, 9 App. Cas. 519. 

(h) An overdraft from the society’s bankers is a borrowing of 

money. Cunliffe Brook d Co. v. Blackburn Building Soc., 
9 App. Cas. 857. Thus, if the rules only give a limited power 
of borrowing, it is dangerous to allow a building society 
an overdraft on its current account. 

(i) Where the rule only allows borrowing for specified purposes, 

the lender must see that the money is borrowed for such 
purposes. Re Durham CowtUy, dc. Soc., L. R. 12 Eq. 516. 
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It is Dot easy to reconcile this view with the decisions in 
regard to companies referred to in Part L, 15th edit., p. 70. 

(j) Where a society borrows in excess of its powers, the directors 
may be held personally liable on an implied warranty of 
authority. Richardson v. Williamsm, L. R. 6 Q. B. 276; 
Chapleo v. Brunswick, &c. See., 6 Q. B. B. 696. And see 
Firbank (Exors.) v. Humphreys (1886), 18 Q. B. D. 54. 

2. As to those societies which are registered under the Acts of 1874 
and 1894, the following points must be borne in mind : — 

(a) It must be seen that the rules give power to borrow and fix a 

limit (see sect. 16 (2) of Act of 1874, and sect. 1 (4) of Act 
of 1894), and that the limit is within the limits prescribed 
by the Building Societies Acts. 

(b) As to the limits prescribed by the Acts, see sect. 15 of the Act 

of 1874, and sect. 14 of the Act of 1894. 

Reading the two sections together, the limits prescribed are a.s 
follows : — 

(1) In a permanent society the total amount for the time being 

owing on deposit or loan is not to exceed two-thirds of the 
amount for the time being secured to the society by 
mortgages from its members. Bee Re West Riding, &c. 
Building Soc., 45 Ch. D. 463. 

(2) In a terminating society the total amount for th(' time being 

owing in respect of deposits or loans is not to exceed two- 
thirds of the amount for the time being secured to the society 
by mortgages from its members, or a sum not exceeding 
twelve months’ subscriptions on the shares for the time 
being in force. 

(3) In calculating the amount for the time being “ secured to the 

society by mortgages from its members,” the amount secured 
on properties the payments in respect of which were upwards 
of twelve months in arrear at the date of the society's last 
preceding annual account and statement, and the amount 
secured on properties of which the society had been twelve 
months in possession at the date of such account and statement, 
are to be disregarded. And see Neath Building Soc. v. 
Luce, 43 Ch. D. 158; and West Riding of Yorkshire P. B. B. 
Soc. (1890), 39 W. R. 74. 

(4) An unlimited power to borrow is uUra vires. See the above 

sections. A lender is fixed with notice of the rules, see 
supra, p. 127. 

(6) Borrowing in excess of the limits is ultra vires, and the lender 
has no remedy save so far as he can prove that the amount 
p. — D. 55 
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has been applied in paying off valid debts of the society. 
See Part I., 15th ed., p. 429, and the cases there cited; see 
also Owefn v. Roberts (1887), 57 L. T. 81 ; and Re Companies 
Acts, Ex parte Watson ; Re She^ld P. B. B. Society (1888), 
21 Q. B. D. 301. 

(fi) Overdrawing is borrowing. Cunliffe Brooks & Co. v. Blackburn 
Building Society, 9 App. Gas. 857; Looker v. Wrigky (1882), 
9 Q. B. D. 397. 

(7) Sect. 43 of tin- Act of 1874 jirovides that if any society under 

this Act receives loans or dojxisits in excess of the limit.s 
prescribed by this Act, the directors or committee of 
management of such society receiving such loans or deposits 
on its behalf shall be personally liable for the amount so 
received in excess. See Cross v. Fisher, (1892) 1 Q. B. 467. 

(8) To allow a .society which has only a limited power to borrow a 

continuing overdraft on a curnmt account with a hank is 
dangerous, for it is not practicable for the directors of the 
hank to watch the tran.sactions of tb(' society from day to 
day: and although the overdraft when first allowed may be 
within the limit.s, yet at som<> subsequent period the overdraft 
may exceed the limits, and to that extent the bank will have 
no security. 

(9) The statutory receipt given by a building society under sect. 42 

of the Building Societies Act, 1874, on payment off of a legal 
mortgage had the effect of ve.sting the legal estate in the 
person having the best right to call for a conveyance, and 
for this purpose a third party who paid off such a legal 
mortgage at the request of the mortgagor had a better title 
than the mortgagor. Crosbie-Hill v. Sayer, (1908) 1 Ch. 866. 
Sect. 115 of the Law of Property Act, 1925, is substituted 
for the above-mentioned section. 

(10) A borrowing power must not be used for a purpose which is 

outside the objects of the society, e.g., banking. Re BirMteok 
Permanent, &c. Building Soc., (1912) 2 Ch. 183. 

(11) Where a building society carries on the business of a bank, 

the whole banking business being ultra vires, assets remaining 
after payment of valid debts must be distributed between the 
depositors and the shareholders pari passu. Sinclair v. 
Brougham (Birkbeck, <£c. Building Soc., on appeal), (1914) 
A. C. 398. 

The.se observations are sufficient to show that dealings with building 
.societies require very great caution. If it proposed to make a loan 
to a building society, it is desirable to make the loan of specified amount 
on specified security, and not to make the loan by allowing an over- 
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draft on a current account. If a loan is made by a bank on specified 
security, to secure such loan the bank will, of course, ascertain that the 
loan is within the limits prescribed at the time when it is made, and if the 
society should afterwards transgress those limits as regards other 
persons, the security to the bank will not be afiected. 

Advances on Bills of Lading, Dock Warrants, and other 
Documents of Title. 

In making such advances, questions frequently arise a.s to the 
operation of the Factors Act, 1889 (52 & 53 Viet, c, 45), and it may, 
therefore, be convenient here to set out its principal provisions; — 

Prdirnimry. 

1. For the purposes of this Act' — 

(J) Tlie expression “ mercantile agent ’’ sliull mean a mercanlilc agent having 
in the customary course of Ins business a.s sueli agent authority either 
to sell goods, or to consign good.s for the purpose of sale, or to liiiv 
goods, or to raise money on the security of goods: 

(2) A person shall be deemed to he in ()osse.ssion of goods or of the doeiiminils 

of title to goods, where the goods or doeiinieril.s aro rii liis iieliKil 
custody or arc held by any person siiliji-et to Ins control or for him 
or on his behalf: 

(3) The expression ''goods” shall include wares and merehandise. 

(4) The expression ” document of title ” shall mcliide any hill of lading, iloi k 

warrant, warehoti.se-keeper's certificate, and warrant or order for the 
delivery of goods, and any other dooument used in the ordinary eonrse 
of business as proof of the possession or control of goods, or aiitliorir.ing 
or purporting to authorize, either by endorsement or by delivery, 
the possessor of the document to transfer or reeeive goods tliereliy 
represented; 

(15) The expression “ pledge ” shall include any eontraet jiledgirig, or giving 
a lien or security on, goods, whether in eonsiderafion of an original 
advance or of any further or continuing advance or of any iieenniary 
liability : 

(8) The expres.sion “person” shall inelude any body of jiersoiis corporate 
or unincorporate. 

Dispositions by Mercantile Ayenls. 

2. — (1) Where a mercantile agent is, with the eon.sent of the owner, m possession 
of goods or of the documents of title to good.s, any sale, pledge, or other disjiosition 
of the goods, made by him when acting in the ordinary course of business ol a 
mercantile agent shall, subject to the provisions of this Act. be as valid as if lie 
were expressly authorized by the owner of the goods to make the same: provided 
that the person taking under the disposition acts in good faitli, and has not at 
the time of the disposition notice that the person making the rlisposition has nol 
authority to make the same. 

(2) Where a mercantile agent has, with the consent of the owner, been m 
possession of goods or of the documents of title to goods, any sale, pledge, or other 

55 (2) 
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disposition, which would have been valid if the consent hod continued, shall be 
valid notwithstanding the determination of the consent: provided that. the person 
taking under the disposition has not at the time thereof notice that the consent 
has been determined. 

(3) Where a mercantile agent has obtained possession of any document of title 
to goods by reason of his being or having been, with the consent of the owner, 
in possession of the goods represented thereby, or of any other documents of title 
to the goods, his possession of the first-mentioned documents shall, for the purposes 
of this Act, be deemed to be with the consent of the owner. 

(4) For the purposes of this Act the consent of the owner shall be presumed 
in the absence of evidence to the contrary. 

8. A pledge of the documents of title to goods shall be deemed to bo a pledge 
of the goods. 

4 . Where a raercanlile agent pledges goods as security for a debt or liability 
due from the pledgor to the pledgee before the time of the pledge, the pledgee 
shall acquire no further right to the goods than could have been enforced by the 
pledgor at the time of the pledge. 

5. The consideration necessary for the validity of a sale, pledge, or other 
disposition of goods, in punsuance of this Act, may be either a payment in cash, 
or the delivery or transfer of other goods, or of a document of title to goods, or 
of a negotiable security, or any other valuable consideration; but where goods 
are pledged by a mercantile agent in consideration of the delivery or transfer of 
other goods, or of a document of title to goods, or of a negotiable security, the 
pledgee shall acquire no right or interest in the goods so pledged in excess of the 
value of the goods, documents, or security when so delivered or transferred in 
exchange. 

6. For the purpose.s of this Act an agreement made with a mercantile agent 
through a clerk or other person authorized in the ordinary course of business to 
make contracts of sale or pledge on his behalf shall be deemed to be an agreement 
with the agent. 

7. — (1) Where the owner of goods has given possession of the goods to another 
person for the purpose of consignment or sale, or has shipped the goods in the 
name of another person, and the consignee of the goods has not had notice that 
such person is not the owner of the goods, the consignee shall, in respect of advances 
made to or for the use of such person, have the same lien on the goods as if such 
person were the owner of the goods, and may transfer any such lien to another 
person. 

(2) Nothing in this section shall Umit or affect the validity of any sale, pledge, 
or disposition by a mercantile agent. 

Dispositims by SeUers and Buyers of Goods. 

8. Where a person, having sold goods, continues, or is, in possession of the 
goods or of the documents of title to the goods, the delivery or transfer by that 
person, or by a mercantile agent acting for him, of the goods or documents of 
title under any sale, pledge, or other disposition thereof, or under any agreement 
for sale, pledge, or other disposition thereof, to any person receiving the same 
in good faith and witliout notice of the previous sale, shall have the same effect 
as if the person making the delivery or transfer were expressly authorized by the 
owner of the goods to make the same. (Re-enacted in sect. 25 (1) of the Sale 
of Goods Act, 1893.) 
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9. Where a person having bought or agreed to buy goods, obtains with the Disposition 
consent of the seller possession of the goods or the doc-uments of title to the goods, ^•uyer 
the delivery or transfer, by that person or by a mercantile agent acting for him^ 

of the goods or documents of title, under any sale, pledge, or other .lispositiori 
thereof, or under any agreement for sale, pledge, or other disposition thereof, to 
any person receiving the same in good faith and without notii'c of any lien or 
other right of the original seller in respect of the goals, shall have, the same eSeet 
as if the person making the delivery or transfer were a men'antile agent in 
possession of the goods or documents of title with the consent of the owner. 

(Re-enacted by soot. 26 (2) of the Sale of Goods Act, 18113.) 

10. Where a document of title to goods has been lawfully transferred to a person Eflect of 

as a buyer or owner of the goods, and that person transfers the document to a “1" 

person who takes the document in good faith and fi>r valuable consideration, yL'iidors’ lien 
the last-mentioned transfer shall have the same effect for defeating any vendor's or right of 
lien or right of stoppage in transitu as the transfer of a hill of lading has for stoppage in 
defeating the right of stoppage in transitu. transitu. 


Supplemental. 


11. For the purposes of this Act, the transfer of a document may he hy endorse- Mode of 
ment, or, where the document is by the oustom or by its express terms transfer- transferriiig 
able by delivery, or makes the goods deliverable to the bearer, then by delivery. 


12. — (1) Nothing in this Act shall authorize an agent to exceed or depart from .Saving for 
his authority as between himself and his principal, or exempt him from any riRl'tsof 
liability, civil or criminal, for so doing. 

(2) Nothing in this Act shall prevent the owner of goods from recovering tlie 
goods from an agent or his trustee in bankruptcy at any time before the sale or 
pledge thereof, or shall prevent the owner of goods pledged by an agent from 
having the right to redeem the goods at any time before the sale thereof, on 
satisfying the claim for which the goods were pledged, and jiaying to tile agent, 
if by him required, any money in respect of which the agent would by law be 
entitled to retain the goods or the documents of title thereto, or any of them, 
by way of lien as against the owner, or from reeovenng from any person with 
whom the goods have been pledged any balance of money remaining in his hands 
as the produce of the sale of the goods after deducting the amount of his lien. 

(3) Nothing in this Act shall prevent the owner of gooeis sold hy an agent from 
recovering from the buyer the price agreed to be paid for the same, or any part 
of that price, subject to any right of set-off on the part of the buyer against the 
agent. 


18. The provisions of this Act shall be construed in amplification and not in .Saving for 
derogation of the powers exercisable by an agent independently of this Act. 

agent. 

The Act repealed the prior Factors Acts (4 Geo. 4, c, 83; 6 Geo. 4, operation of 
c. 94; 5 & 6 Viet. c. 39; and 40 & 41 Viet. c. 39). In relation to those the Act, 
Acts there were a great number of decisions; but it is well settled 
that in construing a statute like the Factors Act, 1889, we are, in 
the first place, to look to the language of the Act itself without reference 
to the old cases, and that it is only necessary and proper to refer to 
them on some special ground, e.ff., where there is .some ambiguity in 
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ttie Act which the old cases may assist in solving. Thus, in Bank of 
England v. Vagliano, (1891) App. Gas. 144, Lord Herschell said: — 

“ 1 think the proper course is, in the first instance, to examine the language 
of the statute and to ask what is its natural meaning uninfluenced by any con- 
siderations derived from the previous state of the law, and not to start with 
inquiring how the law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment will bear an 
interpretation in conformity with this view. ... 1 am, of course, far from 
asserting that resort may never he liad to the previous state, of the law for the 
purpose of aiding in the construction of the provisions of the code. If, for 
example, a provision be of doubtful import, sucli resort would be perfectly legiti- 
mate, Or, again, if in a code of the law of negotiable instruments words be found 
which have previously acquired a technical moaning or been used in a sense other 
than their ordinary one in relation to .such instruments, the same interpretation 
might well be put upon them in the code. T give these as examples merely; 
they, of course, do not exhaust the category. What, however, I am venturing 
to insist upon is, that the first step taken should he to interpret the language of 
the .itatute, and that an appeal to earlier decisions can only be justified on some 
speeial ground. " 


Same 
principle 
applies both 
to codifying 
and con- 
solidating 
and amending 
Acts. 


Questions on 
the Act. 


These observations were made in relation to the Bills of Exchange 
Act, 1882, which was intended to codify the law as to bills of exchange, 
but the same principle applies to a consolidating and amending Act. 

Some provisions of the Factors Act, 1889 (ss. 8 and 9), have been 
re-cnacted in sect. 25 of the Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71), and decisions on the Sale of Goods Act may often be usefully 
referred to to interpret the Factors Acts. 

Premising thus much, it will be convenient to touch on a few of 
the leading questions that arise on the Act. 


Mercantile 

agent. 


1. “ Mercantile Agent.” 

A mercantile agent as defined by the Act is a “ mercantile agent 
having in the customary course of his business as such agent authority 
either to sell goods or to consign goods for the purpose of sale, or to 
buy goods or to raise money on the security of goods.” This 
definition does not qualify the provisions of sub-sect. (2) of sect. 2 
of the Act so as to invalidate a transaction, under that sub-section 
merely because the agent disregards the instructions, expressed or 
implied, of his principal. For example, a person entrusted with 
diamonds for sale, being a mercantile agent within the definition, 
can confer a good title to the diamonds on a pawnbroker with whom 
he pledges them, though the pledge is in fraud of his principal and 
contrary to the custom of the diamond trade. OppenheitneT v. 
Attenborongh & Sons, (1908) 1 K. B. 221. This decision was followed 
in Weiner v. Harris, (1910) 1 K. B. 285, in which case jewellery was 
entrusted to a travelling agent for sale or return, but on terms which 
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showed that he was not to be a purchaser, but an agent, and a pledge 
by such a mercantile agent with a moneylender advancing in good 
faith without notice, was held to be good against the principal. 


2. Possession of Goods. 

When is a person to be deemed to be “ in poaae.ssion of goods or of 
the documents of title ” ? (See sects. 8 and 9, and paragraph (2) of 
sect. 1.) The concluding words of the sect. 1 (2) as to control are 
intended inter alwi to confirm the law established in Porlalu v. Tetley 
(1867), L. R. 5 Eq. HO, 147. 

If the factor pledges the goods to A. for half their value, and 
then pledges them for the remainder of their value or for some further 
security to B., it would, I apprehend, be an exceedingiy narrow 
construction to say that he is not at that time in possession of the 
documents and goods, both of them being in his control as against 
his principal until the principal withdraws them,” said Page-Wood, 
V.-C., in that case. 

Possession of, not property in, the thing disposed of is the cardinal 
fact. “ From the point of view of the bond fide purchaser, the ostensible 
authority based on the fact of possession is the same, whether there 
is property in the thing, or authority to deal with it in the person 
in possession at the time of the disposition or not.” Per Collins, 
L. J., in Cahn v. Poekett’s Bristol, dc. Co., (1899) 1 Q. B. 643, 658 
“Actual physical custody ” is the construction adopted by A. L. Smith, 
L. J., in the same case, p. 655. And see F<dkes v. Kiny, (1923) 1 K. B. 
282. 


3. ** Documents of Title to Goods. " 

“ Documents of title ” are defined by the Act, sect. 1 (4). Stock 
and share certificates are not documents of title to goods within the 
Act. Freeman v. Appleyard (1862), 32 L. J. Ex. 175. A mere 
receipt for purchase-money is not a document of title (Kemp v. Palk 
(1882), 7 App. Cas. 685); nor is a wharfinger’s certificate that good.s 
are lying at the works of the manufacturer ready for shipment (Gunn 
V. Bolckow, Vaughan d Co., W Ch. App. 492), unless it can be made 
out that such a certificate is used in the ordinary course of business 
as proof of the possession or control of goods. Merchant Banking 
Co. of London v. Pheenix, dc. Co., 5 Ch. D. 205, 

A bill of lading is expressly mentioned in the definition in 
sect. 1 (4) of the Factors Act, and in the Sale of Goods Act “ documents 
of title to goods ” has the same meaning as it has in the Factors Act 
(sect. 62). And see Cahn v. Pockett s Bristol, dc. Co., supra. As 


l^osaoavsiou. 


J)(>cumcnt» of 
title to goods. 
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to delivery orders in blank, see Union Credit Bank v. Mersey Docks 
and Harbour Board, (1899) 2 Q. B. 205. 

4. Power to Pledge. 

Afient'e Power of mercantile agent to pledge. See sect. 2 of the Factors 

powcrto Act, 1889, p. 867, supra. 

pledge. ’ I r t jr 

Paragraph (1) of the section is the vital one. In dealing with a 
mercantile agent under the Act, the fir.st point to be considered 
Consent. is whether the agent is, with the consent of the owner, in possession 
of goods or documents of title. Bankers very commonly assume 
consent, at any rate when they are dealing with a mercantile agent 
who is a customer; and it is apprehended that in most cases this 
assumption may sah-ly be made even where goods or documents of 
title are placed by the owner in the possession or under the control 
of a mercantile agent not as such for sale or pledge, but for some other 
purpose, e.y., for safe custody or for transmission. It would seem 
that such agent is, nevertheless, in possession “ with the consent of 
the owner.” So, too, the agent is in possession with consent even 
though such consent has been obtained by fraudulent representations 
to the owner. Sheppard v. Union Bank of London (1862), 7 H. & N. 
661 ; Baines v. Swainson (1863), 4 B. & 8. 270; Folkes v. King, (1923) 
1 K. B, 282. 

The question was considered in Cahn v. Pockett’s Bristol, &c. Co., 
(1899) 1 Q. B. 643. That case arose under sect. 25, sub-sect. (2), of 
the Sale of Goods Act, which is a re-enactment of sect. 9 of the 
Factors Act. There, in fulfilment of a contract for the sale of copper, 
the sellers forwarded to the buyer a bill of lading indorsed in blank 
for copper shipped on the defendant’s ship, together with a draft for 
the price of the copper for acceptance. The buyer, who was insolvent, 
did not accept the draft, but he delivered the bill of lading to the 
plaintiffs in fulfilment of a contract which he had, previously to obtain- 
ing })OS8ession of the bill of lading, made for the sale to them of copper, 
and they thereupon paid him the price of the copper. The plaintifis 
took the bill of lading in good faith, and without notice of the rights of 
the original sellers in respect of the copper. The sellers stopped the 
copper in transitu. In an action by the plaintifis against the 
defendants for non-delivery oi the copper, the Court of Appeal held 
that, the buyer having obtained possession of the bill of lading with 
the consent of the sellers, the transfer of it by him to the plaintifis 
gave them a good title to the copper under sect. 25, sub-sect. (2), of 
the Act of 1893, and that the sellers had a right to stop it in transitu. 

Collins, L. J., made the following observations (at p. 658):— “But 
the Legislature has not carried the rights of a purchaser under these 
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Acts so far as to make the sale equivalent to a sale in market overt. 
The purchaser must accept the risk of his vendor having ybuiMf or stolcu 
the goods, or documents, or otherwise got possession of them without the 
consent of the owner. But if a mercantile agent, or one of the persons 
whose disposition is made as efiectual as that of a mercantile agent, 
has obtained possession by the consent of the owner, even though it, 
were under a contract voidable as fraudulent (see Baitws v. Swoinson 
and Sheppard v. Union Bank of London (1862), 7 H. & N. 661), he is able 
to pass a good title to a bond fide purchaser. However fraudulent the 
yierson in actual custody may have been in obtaining the possession, 
provided it did not amount to larceny by a trick, and however gros.sly 
he may abuse confidence reposed in him or violate the mandate under 
which he got possession, he can by hi.s disposit ion gi\'e a good title to the 
purchaser.” 

If, however, the. documents have been stolen, there being no consent, 
there is no power to pledge ; and so also where A., being in possession 
of goods stored in the cellars of B., and C., by false statements to B., 
obtains possession, he is not in possession “ with the consent of A.” 
Robinson v. ResteU (1896), 12 T. L. E. 174, Mathew, J. See also 
Oppenheimer v. Frazer, (1907) 2 K. B. 50; Lake v. Simmons, (1927) 
A. C. 487. 

It is to be noted that if litigation ensues, the onus of proving that 
the goods or documents of title were not in possession of the agent 
with the consent of the owner is on those who aver the absence of 
consent; for the Act provides, in paragraph (4) of the same section, 
that “ for the purposes of this Act the consent of the owner .shall be 
presumed in the absence of evidence to the contrary.” See Robinson 
V. Restdl, supra, in which evidence to the contrary was given and 
held sufficient. See also Oppenheimer v. Frazer, (1907) 2 K. B. 50. 


5. Ordinary Course of Business. 

The next point is whether the pledge is ” in the ordinary course of 
business of a mercantile agent,” not, be it noted, in the ordinary 
course of business as between him and his principals. That it is in 
the ordinary course of business for brokers, factors, and other 
mercantile agents of various kinds to obtain advances is well known. 
The words “when acting in the ordinary course of business of a 
mercantile agent ” in sect. 2 (b), mean acting as a mercantile agent 
in the way in which such an agent would act if that particular 
transaction were one duly authorized by his principal. Oppenheimer 
v, Attenborough, (1908) 1 K. B. 221; and see Turner v. Sampson 
(1911), 27 T. L. E. 200. 


Theft. 


Presumption 
of consent. 


Ordiri&ry 
course of 
businees. 
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The next point is whether the bunk or other party making the 
advance is acting in good faith without notice of want of authority. 

See the proviso to paragraph (1) of sect. 2: “provided that the 
person taking under the disposition acts in good faith and has not, at 
the time of the disposition, notice that the person making the 
disposition has no authority to make the same.” The test of good 
faith is honesty, and mere careles.sness will not negative good faith. 
Jones V. Gordon (1877), 2 App. Cas. 616; Taiam v. Haslar, 23 Q. B. D. 
345; London Joint Stock Bank v. Simmons, (1892) A. C. 201. 

“ Notice ” in the Act does not include “ constructive notice,” as 
used in connection with notice of equitable interests. 

“ One word t would sii\- upon the question of notice and being put upon 
inquiry. 1 should be very .sorry to see the doctrine of constructive notice intro- 
duced into the law of negotiable instruments. Rut regard to the facts of which 
the taker of such instruments had notice is nio.st material in considering whether 
he took in good faith. If there be anything which excites the suspicion that 
there is something wrong in the transaetion, the taker of the instrument is not 
acting ill good faith if he shuts his eyes to the facts presented to him. and puts 
the Huspii ions aside without further inquiry.” 

Per Lord Herschell in Lmdm Joint Stock Bank v. Simmons, (1892) 
A. C. 221. 

No doubt that was said in relation to negotiable instruments, but 
if suspicion is enough in regard to them, it is d fortiori enough in 
regard to documents of title which have only some of the incidents 
of negotiability attaching. See Shield (Earl of) v. London Joint 
Stock Bank, 13 App. Cas. 333, as explained in London Joint Stock 
Bank v. Simmons, supra, as to the danger of dealing with an agent 
with notice of want of authority. 

“ The equitable doctrines of constructive ‘ notice ’ are common 
enough in dealing with land and estates, with which the Court is 
familiar, but there Lave been repeated protests against the introduction 
into commercial transactions of anything like the extension of these 
doctrines, and the protest is founded on perfect good sense. In 
commercial transactions possession is everything, and there is no 
time to investigate title; and if we were to extend the doctrine of 
constructive notice to commercial transactions, we should be doing 
infinite miechief and paralysing the trade of the country.” Per 
Lindley, L. J., in Manchester Trust v. Furness, (1895) 2 Q. B. 
539, 546. 

Withdrawal of consent. See paragraph (2) of sect. 2. Under the 
old law, it was held that the secret revocation of the agent’s authority 
prior to the pledge defeated the right of bond fide pledgees (FuerUes 
V. Montis (1868), L. R. 4 0. P, 93); but this paragraph negatives 
that doctrine. 
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Where a mercantile agent “ ha« boon in poaseasion with consent, 
the determination of the consent does not, while he retains possession’ 
defeat his disposition.” Per Collins, L. J., in Cahn and Mayer v’ 

PockeU’s Bristol, dc. Co., (1899) 1 Q. B. 643, 658. 

As regards sect. 3, providing that “ a pledge of the documents of Sect. 3. 
title to goods shall be deemed to be a pledge of the goods,” does not 
relate to all pledges of documents, but only to those efieeted by 
mercantile agents. Inglis v. Robertson, (1898) A. C. 616, 630. 

As to sect. 4, see Jewan v. Wkihoarth, 2 Eq. 692; Mavnee v. Sect. 1, 
Gorst, 4 Eq. 315; Kaltenbaeh, Fischer d Co v Lems (1885) 10 
App. Cas. 617. 

As to sect. 5, note that this section covers exchanges. Bonzi v. 8ect.5. 
Stewart. (1842), 4 M. & Gr. 295, shows the necessity for the provision. 

As to sect. 9 of the Act, see Lee v. Btukr, (1893) 2 Q. B. 318; and Meet. a. 
Helby v. Matthews, (1895) A. C. 471 (option to buy, not an agreement 
to purchase). See also Belsize Motor Supply Co. v. Cox, (1914) 1 K. B. 

244; Whiteky, Ltd. v. Hill, (1918) 2 K. B. 808 (hire-purchase 
agreements). 

In making advances to a mercantile agent on documents of title or a few pre- 
goods, the lender will do well to adopt the following safeguards ‘autions. 
Eequire evidence of the consent referred to in sect. 2 of the Act, unhsss 
he is prepared to take that risk. Where there is any suspicion, make 
due inquiry. Where the lender’s position can be fortified by notice 
or registration, take the requisite steps at once. Beware of prior lien 
charges for warehousing, &c., which may have accumulated. 

In dealing with industrial societies or other as.sociations to which 
the Companies Act, 1929, does not apply, the provisions of the Bills 
of Sale Acts should also be borne in mind, though these do not as a 
rule apply to dealings with goods in the ordinary course of business. 

The expression ‘‘ bill of sale ” in the Bills of Bale Act, 1878 (41 & 42 Bills of Hale 
Viet. c. 31), does not include “ transfers or assignments of any ship 
or vessel or any share thereof, transfers of goods in the ordinary 
course of business of any trade or calling, bills of sale of goods in 
foreign parts or at sea, bills of lading, India warrants, warehouse- 
keepers’ certificates, warrants or orders for the delivery of goods, or 
any other documents used in the ordinary course of business as proof 
of the possession or control of goods, or authorizing or purporting 
to authorize, either by indorsement or by delivery, the possessor of 
such document to transfer or receive goods thereby represented.” 

Sect. 4. 

And these documents of title arc not within the Bills of Sale Act 
(1878) Amendment Act, 1882. See sect. 3 of that Act. 

An instrument charging or creating any security on or declaring 
trusts of imported goods given or executed at any time prior to their 
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Stamp duties. 


Equitable 

mortgages. 


deposit in a warehouse, factory, or store, or to their being re-shipped 
for export, or delivered to a purchaser not being the person giving or 
executing such instrument, shall not be deemed a bill of sale within 
the meaning of the Bills of Sale Acts, 1878 and 1882. Bills of Sale 
Act, 1890, s. 1, as amended by Bills of Sale Act, 1891. 


Stamps. 

The Stamp Act, 1891 (54 & 55 Viet. c. 39), imposes a duty of 
2s. 6d. per cent, on a mortgage other than an “ equitable mortgage ” 
as defined in sect. 86 (see infra)', and by the section last referred to, 
the term “ mortgage ” is defined in very wide terms. Under sect. 88, 
“ a security for the payment or repayment of money to be lent, 
advanced, paid, or which may become due upon an account current, 
either with or without money previously due, is to be charged, where 
the total amount secured or to be ultimately recoverable is in any way 
limited, with the same duty us a security for the amount so limited,” 
and if not limited, the security is to be good for advances up to the 
amount of the duty impressed, and in respect of further advances 
there must bo further duty impressed. 

The Stamp Act, whilst imposing a duty of 2s. 6i. per cent, on 
ordinary mortgages, provides that an ‘‘ equitable mortgage ” is only 
to require a duty of Is. per cent. ; and in sub-sect. (2) of sect. 86 of 
the Act an equitable mortgage is specially defined as follows : — 

■ For the jiurposea of this Act the expression ‘ equitable mortgage ’ means an 
agreement or memorandum, under band only, relating to the deposit of any title 
deeds or instruments constituting or being evidence of the title to any property 
whatever (other than stock or marketable security), nr creating a charge on such 
property.” 


The revenue authorities hold, that to be an equitable mortgage, 
subject to the Is. duty, the instrument must contain little, if 
anything, more than a memorandum of the deposit of the deeds, with 
an undertaking to execute a legal mortgage if called on, and that if 
a power of sale be inserted, the instrument can no longer be considered 
an equitable mortgage within the definition, and is liable, therefore, 
to the higher duty of 2s. fid. per cent. It is not easy to understand 
how this construction of sub-sect. (2) of sect. 86 of the Act can be 
justified. The words ” relating to ” are wide. They are used in 
other portions of the Act, and there have been various decisions in 
regard to their meaning. Thus, the Act contains an exemption 
from the agreement duty of any “ agreement, letter, or memorandum 
made for or relating to the sale of any goods, wares, or merchandise,” 
and on these words it has been held that the exemption covers an 
agreement by vendors of goods to indemnify the purchaser or broker 
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against loss {Gurry v. Edensor (1790), 3 T. R. 524); a guarantee for 

(R^arrm^ton v. Furbor (1807) 
8 East, 242); and an agreement to share in profit or loss upon 
goods already purchased. Venning v. Leckk (1810), 13 East, 7 
And It would seem that a provision in the agreement or memorandum 
by way of equitable mortgage conferring a power of sale is quite as 
much a matter relating to the deposit of the deeds as the agreements 
referred to in the above cases were agreements reUing to the sale of 
goods. However, the commissioners always refuse to adjudicate 
an instrument as duly stamped with the Is. duty where a power of 
sale 18 inserted, and no one has yet been courageous enough to 
obtain a legal decision on the question. 

But there is, of course, nothing to prevent the giving of a power 
of sale to the equitable mortgagee by a separate power of attorney 
on a 10s. stamp, and this is not uncommonly done. 

A memorandum of charge accompanying a deposit of share or stock 
certificates or a transfer is stamped, as an agreement, 6i., if under hand 
only. 

Sect. 23 of the Stamp Act, 1891, provides as follows: — 

23. (1) Every instruinent under hand only (not being a promissory note or 
bill of exchange), given upon the occasion of the deposit of any share warrant 
or stock certificate to bearer, or foreign or colonial share certificate, or any .security 
for money transferable by delivery, by way of security for any loan, shall be 
deemed to be an agreement, and shall be charged with duty aceordinglv. 

(2) Every instrument under hand only (not being a promissory note or bill of 
exchange) making redeemable or qualifying a duly .stamped transfer, intended 
as a security, of any registered stock or marketable seeurity, shall be deemed to 
be an agreement, and shall be charged with duty accordingly. 

(3) A release or discharge of any such instrument shall not be ebargcablc with 
any ad valorem duty. 

The commissioners hold that where the transaction is effected by 
the deposit of share certificates or scrip, or biUs or notes with a 
covering memorandum under hand stating that the deposit has been 
made as security for a loan, the memorandum is liable to the duty of 
fid. as an agreement merely. They also hold that the “ duly stamped ” 
transfer referred to in sect, 23 means a transfer bearing a duty of 10s. ; 
or where the ad valorem mortgage duty would be less than 10s., then 
such less amount. 

This section, and more especially sub-sect. (2) thereof, is largely 
made use of. In construing it, it should be remembered that, by 
sect. 122 of the Act, “ stock ” includes any share in any stocks or 
funds transferable at the Bank of England or at the Bank of Ireland, 
and India promissory notes, and any share in the stocks or funds of 
any foreign or colonial state or government, or in the capital stock 
or funded debt of any county council, corporation, company, or society 


.Mortgage of 
shares. 



878 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LXXXIX. 

in the United Kingdom, or of any foreign or colonial corporation, 
company, or society. And “ marketable security ” is by the same 
section declared to mean “ a security of such description as to be 
capable of being sold in any stock market in the United Kingdom.” 
See also as to marketable securities, sect. 82 (1) of the Act, and Brown, 
Shipley & Co. v, C. I. R., (1895) 2 Q. B, 598. 


Form 570. 


The Bank, Ltmtt), 


Agreement 
for deposit 
subject to 
bank’s usual 
clauses (set 
out)[applic- 
able to land]. 


Gemral Deposit Clauses. 

J. Where documents of title are deposited with the bank by way 
of security the ppty comprised therein, or to which the same relates, 
is (unless otherwise arranged) to stand as a continuing security for 
the due satisfaction of the depositors’ liabilities to the bank, whether 
incurred before or after the deposit, and whether matured or not, 
and whether incurred by the depositors alone or jointly with others, 
and whether a.s principals or sureties, and whether absolute or 
contingent, including liabilities in respect of advances and in respect 
of cheques, bills, notes, and other negotiable or non-negotiable 
instruments drawn, accepted, indorsed or guaranteed, and in respect 
of interest, commission, and other usual banking charges. 

Sometimes the words following arc added: " and in respect of all costs, charges, 
and expenses incurred by the bank in paying any rent, rates, taxes, or other 
outgoings in respect of the mortgaged propi^rty. or in insuring, repairing, main- 
taining, managing, or realising any of the mortgaged property, or in investigating 
the title to such property,” 

Xometiraes a leas extensive clause is used, e.q., for the due payment to the bank 
of the balance which ahull for the time being be owing from the depositors to the 
bank on tlieir account current with the bank for cheques, bills, or notes drawn, 
accepted, or indorsed by the depositors, or for advances made to them, or for 
their aceominodation or l>enefit or otherwise, including interest with half-yearly 
rests, commission, and other customary banking charges. 

An equitable mortgagee, as a general rule, is entitled to the same costs as a 
legal mortgagee. Lewis v. .John (1838), 9 Sim. 366; Ifode v. Ward (1859), 
4 Drew. 602. He has, by implication of law, and without special stipulation, a 
charge on the mortgaged premises — 

( 1 ) For his costs of preparing a legal mortgage. National Prov. Panic of Ertglani 

V. Games, 31 Ch. D. 682. 

(2) hor the expenses of investigating the title with a view to such mortgage, 

unless the agreement was only to give a mortgage of the depositors’ 
interest. S. C. 

(.1) For expenses of proceedings to establish- or defend the mortgagee’s title. 
Godfrey v. Watson (1747), 3 Atk. 517; Blackford v. Davis, 4 Ch. App. 304 . 

(4) For incidental legal proceedings [or expense with a view thereto], e.g., a,otion 
against surety [EUison v. Wright (1827), 3 RusseU, 468); correspondence 
with a surety. National, &c. Bank v. Games, ubi supra. 
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(5 1 For sums expended to protect the security from forfeiture or detriment, Form 570. 

premium on a life policy {Bellamy v. Brickenden (1861), 2 ,1. A H, — 

137; am Doming, 17 Eq. 316); and for lasting repairs when 
in poBaeB.sion. Shepard v. Jones (1882), 21 Ch. 1). 469; Henderson v. 

Asiwood, (1894) A. C. 150; White, v. Metcalfe, (1903) 2 Ch. 567. 

(6) For costa of abortive aale. Farrer v. Lacy, HarUand W Co., 25 Ch. I). 636. 

(7) For his coats of an action of redemption or forei'losin-e, Collerell v. Slratkm, 

8 Ch. App. 29,5; National Prov. Bank v. Oames, 31 Ch. 1). .582. But 
where the mortgage is not by deed, there is no impliefl charge for moneys 
expended in insuring the mortgaged premises. Dtdison v. Band (1850), 

8 Ha. 216; Bellamy v. Brkkenden (1861), 2 ,1. A H. 137. (.4s to a 
mortgage by deed, see now sect. 101 of the Law of Property Ai t. 1925.) 

It is therefore sometimes desirable to insert a special provision in the contract 
that the charge shall extend to additional matters besides those; and it is to he 
borne in mind that in the event of the Court, at any time directing an account 
of what is due to the mortgagee, reasonable exjienditure on the additional matters 
will, without furthiT directions by the Court, be allowisl to the mortgagee in the 
account as just allowances. Blackford, v. Davis. 4 Ch. A)iji. 3t)4 (iiisuranec and 
management); Bonipas v. Ktnei, 33 Ch. D. 279. 

In the case last mentioned, the mortgage eontaincd jiower to “ manage ” t he 
premises, which consisted of a large building let out in Hats, and managed some- 
what like a residential club. When the mortgagees took possession, it was round 
that many of the tenants held under agreements which entitled them to the 
supply of cooked food at a fixed tarilT, and to the use of domestic servants 
employed by the landlord, and the existence of a power to manage was held to 
authorize the mort.gagee to carry on the concern and to claim, out of the proceeds 
of sale, losses incurred in so carrying on the undertaking. 

2. All moneys from time to time owing by the depositors to the 
bank are to carry interest (with half-yearly rests), at such rate as 
may from time to time be agreed on, or otherwise at the rate of one 
p.c.p.a. above the minimum rate of the Bank of England from time 
to time prevailing, but never less than — - p.c. 

Or, “ At the rate of five per cent, per annum, or sueli higher rate aw shall be 
the current rate of interest for the time being payable to bankers.” 

3. The depositors, on the request of the bank, arc to execute a 
legal mortgage of the premises comprised in the deposited deeds or 
documents, such mortgage to be prepared by the bank s solors af, the 
expense of the depositors, and to be in such form and to contain such 
provisions, including full powers of sale, as the sd solors in the bank s 
interest may deem expedient. 

As to the effect of such a clause in excluding the eoriMihdation section (sect. 17) 
of the Conveyancing and Law of Property Act, 1881 (now sect. 93 of the Law 
of Property Act, 1925), see Farmer v. Pitt, (1902) 1 Cli. 9,54. 

As to inserting in an equitable mortgage a declaration of trust with a power 
to appoint a new trustee, sec iMudon and Cemnty Banhng Co- v. Goddard, (J897) 

1 Ch. 642. 
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Form &70. 


Form 571. 

Memorandum 
in shape of 
letter. 


Form 572. 

Agreement 
for deposit 
similar to 
Form 670, but 
applicable to 
registered 
shares, stocks, 
debentures, 
itc. 


4. Any notice by way of request, demand, or otherwise, may be 
served by the bank on the depositors in the manner specified in 
sect. 196 of the Law of Property Act, 1926. 

To the above-named bank. 

Gentlemen, 

I have deposited with you by way of security the documents 
specified in the schedule hto [or within], and upon the footing of the 
above general deposit clauses. 

Yours, &c. , 

The Schedule above referred to. 

This will be divided into three columns, headed respectively: — Date of Docu- 
ment, Parties to Docunieiit, Nature of Document. 

The above is intended to take effect as an “equitable mortgage" within 
sect. 86 of the fitamp Act, 1891 (see supm, p. 870), so as to fall within the 
Is. per cent. duty. As to the seemingly unfounded objection of the Commis- 
sioners to the insertion of a power of sale, see supra, p. 877. 

For power of sale, if required, see infra, p. 887. 

As to giving power of sale by separate power of attorney, see infra, p, 88S. 

To THE Bank, Limtd. 

Gentlemen, 

I have this day deposited with you documents relating to , in 

order that you may have a charge on the ppty comprised therein, or 
to which such documents relate, for securing the due satisfaction of 
my liabilities to you, whether incurred, &c., as in clause 1, Form 570. 

[If desired, add: Alt moneys, &c., as in clause 2, Form 570.] 

[// desired, add: And I undertake on your request, &c., as in 
dause 3, Form 570.] 

Yours, &c. . 

Sometimes a bank prefer.-, to embody the conditions in the letter, as in the 
above form. 


The Bank, Limtd. 

General Deposit Clauses. 

1. Where any shares, stocks, bonds, debentures, or other securities 
(below referred to as “ mortgaged premises ”) are, by a deposit of the 
documents of title thto, or by transfer thof to the bank or trees for 
the bank, or otherwise, made a security, they are (unless otherwise 
arranged) to stand as a continuing security, &c., as in clause 1 of 
Form 570. 

2. All moneys from time to time owing by the depositors to the 
bank are to carry interest, &c., as in clause 2 o/Form 570. 
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3. If at any time the value of the mortgaged premises, taken at the Form 578. 

lowest market price of the day, as certified by a stockbroker ^ 

employed by the bank, shall not exceed the amount of the depositor’s 
liabilities to the bank by a margin of at least 1, the bank is 

to be at liberty to notify the fact to the depositors, and they are 
within hours afterwards to give the bank additional securities 
approved by the bank to make up the required margin, or, in the 
alternative, are to pay to the bank so much ca.sh a,s shall re,store the 
required margin. 

4. The bank is to have a power to sell the mortgaged premises in 
the terms of sub-sect. (1) of sect. 101 of the Law of Propertv Act, 

1925, and sects. 104 to 107 of the sd Act are to be applicaiile as 
if the power of sale were conferred by the sd Act, but such power is 
not to be exercised unless and until the depositors have made default 
for more than seven days in the j)ayment of some money hby secured, 
or in the performance of their obligations to the bank, and sect. 103 
of the sd Act is not to be applicable. 

tVliero the power of sale is made exercisable when the aeeoimt is closed, ciOicr 
party may close the aecount, and the customer can close it though in dchil. 

Berry v, Halifax Commercial Bankiiuj Co., (ItKll) 1 Ch. IS8. 

5. Upon any sale under the power afsd, a statutory declaration 
made by a director, manager, or cashier of the bank that the depositors 
have made default as afsd, and that the power of sale is exercisable, 
shall be conclusive evidence in favour of any purchaser or other person 
deriving title to the premises under such sale. 

6. The depositors are to execute and sign from time to time all 
transfers, powers of attorney, and other documents which the bank 
may require for perfecting the bank’s title to the mortgaged premises, 
or vesting the same, or any of them, in any purchaser. 

7. As regards transfers in blank handed to the bank of any of 
the mortgaged premises, which arc not transferable by deed exclusively, 
the bank is to be at liberty to fill up the blanks in favour of itself or 
its nominees. 

8. Any notice by way of request, demand, &c., os in clause 4 of 
Form 570. 

To the above-named bank. 

Gentlemen, 

I have deposited with you by way of security the documents specified 
in the schedule hto [or within], and upon the footing of the above 
genera! deposit clauses. 

Yours, &c., . 


P.~D. 


56 
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Fnm 572. 


The Schedule above referred to. 

[list of Securities.] 

•% 

Note. — It is easy to embody the conditions in the letter if preferred, as in 
Form 571. 


Notice in Lieu of Distringas. 

Under Ord. XLVI. r. 4, of the Supreme Court Rules, any person claiming to 
be interested in any stock, shares, or seeuritiea of any company, or dividends 
thereon, may obtain and serve a notice in lieu of distririyas as follows: — 

(a) He should make an affidavit himself, or procure his solicitor to make an 

affidavit as below (Form A), with such variations as the circumstances 
may require. 

(b) He should file, or procure the filing thereof, in the Central (tfficc of the 

Royal Courts of Justice, or any district registry, with a notice, as below 
(Form B), with such variations as the circnmstances may require; and 

(c) He should obtain there an office copy of the affidavit, and a duplicate of 

the filed notice authenticated by the seal of the Central Office. 

(d) He should serve such office copy and duplicate notice on the company by 

leaving the same at the registered office of tlic company. 

The effect of serving these documents is, that the company is bound to abstain 
from complying with a request to register a transfer of the shares [or to pay the 
dividends thereon when the notice extends thereto] until after due notice of the 
request has been given to the claimant; but the company may not, by virtue of 
such service, refuse to register or pay for more than eight days after the request 
(r. 10). Nevertheless, after the eight days, where the company sees that there 
is a hand fide dispute, it may rest neutral, and leave the parties to fight the 
matter out in Court. Immediately on receiving any such request, the company, 
acting by its secretary or otherwise, should give notice in writing to the claimant 
or his solicitors, stating that a request, has been made for registration of a transfer 
or for payment of the dividends, and that unless an injunction is obtained and 
served on or heiore a specified day, usually within the eight days above mentioned, 
the distrinyae notice will no longer be regarded. Uixin receipt of such notice 
the claimant must, if he wants to prevent the transfer or payment, bring an 
action, and obtain in that action an injunction to restrain the transfer or payment, 
and if he does not do so, the notice at the end of the eight days will fall to the ground. 
Or the claimant may apply by originating motion (soo Daniel’s Chancery Forms 
1693 — 1704) or originating summons under the Court of Chancery Act, 1841, s. 4. 
The company need not be made a party and an injunction in an urgent case may be 
applied for ex parte, an application being made for leave to serve the notice of 
motion on the company. .Ke B/oWey, 23 Ch. D. 549; Chamberlain and Sproat ^ . 
T,Vall and Lloyd, W. N. (1921), 11; Ann. Pr. (1937), p. 914. A restraining notice 
may be withdrawn by the person by wtom or on whose behalf it was given (see 
Form D), and the Court can vacate it by order on motion, on notice, or petition, 
or by summons at the instance of any other person claiming to be interested 
(V. 9). 

The address given in the restraining notice may be altered. (See Form C 
below, and r. 7.) 

Where the mortgage, settlement, or other instrument, comprises shares or 
securities of different companies, there must be a separate affidavit and notice 
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for each company, and a 10a. stamp will be required on each notice. The duplicate 
notice must be signed in the same way as the original notice. It will be sealed 
by the filing Department without fee. 


Form A. 

Affidavit for Distrinoas. 

(Sec Ord. XLVI. rr. 4—11 of Supreme Court Rules.) 

In the High Ct of Justice, 

Chancery Division. 

In the matter [/lerc state nature of the doewnent comprising the shares, 
and add the date and other particulars so far as known to the 
deponent sufficient to identify the documents, e.g.]. 

In the matter of an Indenture of Mortgage dated the day of 

, and made, &;c., comprising, inter alia, shares of 1 . 

each in the Coy, Limtd [numhered — — to inclusive], 

standing in the name of A. B., 
and 

In the matter of the Act of Parliament b Viet. chap. 5. 

1, A. B., of , in the county of [description], make oath and 

say that according to the best of my knowledge, information and 
belief, I am [or if the affidavit is made by the. solicitor, .say, “A. B,, of, &c., 
is ”] beneficially interested in the shares comprised in the indenture of 
mortgage above mentioned, which shares, according to the best of my 
knowledge and belief, now con,si,st of [or comprise amongst others] 
the shares specified in the notice hto annexed. 

Sworn by the deponent A, B. [state where and 

before whom, at my office. No. , 

New Square, uiincoin’s Inn, in the County 
of London, before me 

R, D., 

A Commissioner to administer Oaths in the 
Supreme Court of Judicature in England. 

Note.— This affidavit is filed on behalf of A. B., whose address is 
[here state address for service]. 

N.B.— The above note must be indorsed on the affidavit. See 
Ord. XXXVIII. r. 10. 

56 (2) 


Form 572. 


Form 573. 

Atfidavit fur 
distringai. 
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Form 674. 

Disttiiiga.B 
notice 
annexed to 
affidavit. 


Form 575. 

Notice as to 
address. 


Form 576. 

Withdrawal 

notice. 


Form B. 

Distringas Notice to be annexed to Affidavit. 

{Title as in preceding Form.) 

To the Coy, Idmtd. 

Take notice that the shares comprised in and now subject to the 
indenture of mortgage referred to in the affidavit to which this notice 

is annexed consist of the following parlars, that is to say, shares 

of 1. each in the capital of the Coy. Limtd [numbered to 

inclusive], standing in the name of . 

This notice is intended to stop the transfer of the sd shares only, 
and not the receipt of dividends [or the receipt of dividends on the 
shares as well as the transfer of the shares]. 

(Signed) 

N.B. — This notice must be signed by the deponent to the affidavit to 
which it is annexed. 


Form C. 

Notice as to Address. 

[Title 05 in Form A.) 

To the Coy, Limtd. 

I beg to give you notice that my address, or the address of A. B., 

is now at , instead of at , as mentd in the afft and notice 

filed by me [or on my behalf, or by or on behalf of the sd A. B.] on the 
day of . 

(Signed) 

[Here state the name and address of the person giving the notice, or 
of his sohr.] 

Old. XLVI. r. 7, allows alteration of address. 


Form D. 

Withdrawal Notice. 

(Title as in Form A.) 

To the Coy, Limtd. 

I beg to give you notice that I hby withdraw the notice given by 

me, or on my behalf, on or about the day of , which notice 

restrained the transfer of shares of 1. each standing in the name 
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of [here add the mnm of the persons in whose names the shares 

are standing, and if the notice applied to the dividends also, and the 
dividends due and to accrue due thereon]. 

Dated this day of . 

(Signed) A. B., of . 

Witness to the signature of A. B. 

To THE Bank, Limtd. 

[Conditions as in Form 570, or Form 572, as suitable] 
Gentlemen, 

We, the (^y, Limtd, beg to make to you the proposal 

following, that is to say: — 

1. That wc shall deposit with you, by way of security, on the 
footing of the above general deposit conditions, the documents specified 
in the schedule hto. 

2. That you shall thereupon allow us an overdraft, not exceeding 

at any one time 1. 

3. That we shall forthwith, after your acceptance of this proposal, 
execute such powers of attorney as you may require for enabling you 
to transfer the mortgaged ppty to any purchaser or purchasers. 

4. That we shall also furnish you with an approved guarantee for 
1. 

Be so good as to notify to us your acceptance of this proposal. 

For the Coy, Limtd. 

, Secretary. 

Sometimes a trunsaction ia impeifcd by tlic expense of stampinj' thi' Heourities; 
it may be that the loan is one only for a short time, and that to ex|)im(i 2«. M. 
per cent, on stamp duty, or even Is. per cent., is more than it is possible to afford. 
Moreover, it may not be practicable to bring the seeurities within the Is. per cent, 
duty, e.g., where it is desired that there should be a power of sale. In such cases 
it is not uncommon to deal with the matter by way of written proposal, as above, 
to be accepted oraUy by the bank. The proposal in such case requires no stamp, 
for the agreement is an oral one. Nevertheless, the proposal constitutes an 
effieient memorandum of the arrangement when orally accepted, and in effect 
invests the bank with the desired securities and powers. iSupra, p. S41. 

Where a security bj’ way of deposit is given by deed, the following clause can 
be inserted: — 

“And we hby irrevocably appoint you to be our attorney to convey 
the legal estate in the mortgaged premises or any pt thof, to any 
purchaser or purchasers thof, upon any sale under the statutory 
power, and to execute and do all deeds, instruments, and things 
requisite for that purpose ; and sect. 103 of the Law of Property Act, 
1925, is not to apply.” 


Form 576. 


Form 677. 

Proposal for 
deposit in 
order to 
obtain oveN 
draft. 


Form 578. 

power of 
attorney to 
execute 
mortgage. 
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Form 579. 

Agreement 
for deposit of 
securities to 
bearer. 

1. Where any securities to betirer are deposited with the bank by 
way of security, they are (unless otherwise arranged) to stand as a 
continuing security, &c. [Clause 1 of Form 570,] 

2. All moneys, &c. [Clause 2 of Form 570.] 

3. If at any time the value, &.e. [Clause 3 of Form 572,] 

4. The bank is to have a power to sell, &c, [Clause 4 of Form 572,] 

5. Any notice, &,e. [Clause 4 of Form 57U.J 

6. In the above clauses the expression “ securities ” includes any 
.shares or stock warrants to bearer, del)enture.s to bearer, and any 
bonds, certificates, and other instruments passing title by delivery, 
whether negotiable or not. 

[Add form of letter as in Form 572, with schedule of securities.] 

As In deposit by waj of security of bearer Bccurities. see supra-, p. K5<l. 


The Coy, Limtd. 

Oeneral Deposit Clauses. 
BEARER SECURITIES. 


Fwm 590. 


The Bank, Limtd. 


General 

deposit 

security. 


All stocks and shares, and all securities, marketable or otherwise, as 
well as bills of exchange, promissory notes, scrip, bills of lading, dock 
warrants, delivery orders, and cash, which, or the certificates or docu- 
ments relating to which, are now, or may at any time hereafter be, 
lodged with or held by you on [my] account, or which have been or 
may be transferred to you or your nominees, or registered in your or 

their name or names by or for , whether lodged, held, treated, 

or registered for safe custody, collection, security, or other specific 
purpose, or generally, shall be and remain a continuing security for 
the due payment and satisfaction of all [my] liabilities to you what- 
soever for the time being and from time to time, whether matured or 
not, and whether incurred by [me] alone or jointly with others, and 
whether as principal or surety, including liabilities in respect of 
advances, whether on account current or otherwise, and in respect of 
bills, notes, and other negotiable or non-negotiable instruments 

drawn, accepted, indorsed, signed, or guaranteed by , which 

you may have discounted, taken up, made advances on, or become 
interested in, together with interest, commission, banking charges, 
law and other costs, charges, and expenses, and all moneys from time 
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to time owiag to you, to carry interest, with half-yearly rests, at the Form 680. 
rate of 5 p.c.p.a,, unless any special rate be agreed on. — — — — 

And if make default in payment to you of any moneys secured 

hby for days after notice in writing requiring payment, you shall 

have power to sell the premises hby charged in the terms of para 1 
of sect. 101 of the Law of Property Act, 1925, and sects. 104 to 107 
of the sd Act shall apply as if the power of sale hby conferred were 
conferred by the sd Act, and a certificate by any of your managers 
that such power of sale has arisen shall be conclusive in favour of any 
purchaser. 

undertake from time to time to execute and sign all transfers, 

powers of attorney, and other documents which you may requite for 
perfecting your title, and for vesting or enabling you to vest the ppty 
in any purchaser or nominee. 

In the event of the premises being considered by you at any time 

an insuflicient security, undertake on your request to furnish 

such further securities as you may require. 

Any notice by way of request or otherwise may be served by you 
on me in the manner provided in sect. 196 of the sd Act. 

'I'hc ahovc form is sometimes used, but the Revenue authorities (see ji. 87C) 
ol)jeet to the power of sale. The furni can readily be converted into a proposal 
See h'orin .‘i77. 

The Bank, Limtp. 

General Deposit Clauses. 

GOODS WARRANTS. 

1. Where warrants for goods are deposited with the bank by wa}’ 
of security the same are (unless otherwise arranged) to stand, &c. 

[Clause 1 of Form 570.] 

2. All moneys, &c. [Clause 2 of Form 572.J 

3. If at any time the value, &c. [Clause 3 of Form 572.] 

4. The bank is to have power to sell goods in the terms, itc. 

[Clause 4 of Form 572.] 

5. The bank is to be at hberty to sample all or any of the good.s, 
and to insure the goods against fire, loss and damage, and to debit the 
depositors with the premiums, or to repay the same out of the proceeds 
of the goods. 

6. Notice. [Clause 4 of Form 570.] 

7. Interpretation. [Clause 5 of Form 570.] 


Form 581. 

Agreement 
for deposit 
of goods 
warrants. 
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Fara S81. To tte above-named bank. 

Gentlemen, 

I have deposited with you, by way of security, the warrants 
specified in the schedule hto [or within], and upon the footing of the 
above general deposit clauses. The present market value of the goods 
is as stated below. 

Yours, &c. . 


ikiHEDULE. 


Form S82. 


To THE Coy, Limth. 


Agreement 
for depoeit of 
Beourities to 
secure loan of 
specified sum. 


In conson of the sum of 1 . this day lent by you to us, The 

Corporation, Limtd, we have deposited with you the securities specified 
in the schedule hto. 

The following are the terms on which the loan and deposit are 
made : — 


1. We are forthwith to pay to you a commission of 1 . as a 

premium for the loan. 

2. The loan is to be repaid by us on the day of . 

3. The loan is to carry interest at the rate of 7 p.c.p.a., but if the 
loan is repaid on the above date, with interest at the rate of 5 p.c.p.a., 
you are to accept the lower rate of interest in lieu of the first-mentd 
rate. 


4. If the loan is not re})aid on the sd day of , it shall 

thenceforth carry interest at the rate of 10 p.c.p.a., payable quarterly 
on the usual quarter days. 

Such a provision for raising the rate of inUTest after the time passed for repay- 
ment ol the loan is valid. It is not a penalty against whieh equity will grant 
relief. Herbert v. iStUishnry, d-c. Co. (1866), L. R. 2 Eq. 221. 

Vunotually ” with reference to payments under mortgages means “ at the 
time specified”; sec Leeds and Hanley Theatre of Varktks v. Broadhent, (1898) 
1 Ch. 343; followed and approved in Maclaine, v. Gatfy, (1921) 1 A. C. 376. 

5. The deposited securities are to be held by you as a security for 
the repayment of the loan and the interest thereon. 

6. If at any time the value of the securities for the time being 
deposited with you on the footing of this memdum, taken at the lowest 
market price of the day as certified by a stockbroker employed by 
you, shall not exceed the amount due to you on the security thof 
by a margin of at least — p.c., you are to be at liberty to notify 
to us the fact, and we will, within twenty-four hours afterwards, 
deposit with you additional securities to your satisfaction to make up 
the required margin, and in default you may, by a further notice to 
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us, call in the loan, and the same shall thereupon immediately become Form 58S> 
payable. ' 

7. On our failinj' to repay the loan with interest on its becoming 
repayable, you are to have power to sell the deposited securities in 
the terms of sub-sect. (1) of sect. 101 of the Law of Property Act, 

1925, and sects. 104 to 107 of the .sd Act are to be applicable as if the 
power of sale were conferred by the .sd Act, but such power is not to 
be exercised unless and until we have made default in the payment 
of money bby secured or in the performance of our obligations 
to you. 

Whore shares, stock, or debentares are mort-gaged to ai-eure payment of a sum 
on a .specified day, and the mortgage contains no power of sale, and is not under 
Beal, the mortgagee has an implied power to sell afl^T the mortgagor has made 
default, and a reasonable notice ha.s been given by the mortgagee calling for 
payment, and informing the mortgagor that in default the mortgagee will be in 
a position to enforce his rights. Deterges v. Samlamm, Vlarlc A Vo., (1902) 

J Ch. .WO. 

As to tender by mortgagor after expiry of notice, see Hdwondstm v. Copland, 

(1911) 2 Ch. 301. 

8. Upon any sale, &c. [Clause 5 of Form 572.] 

In witness whereof we have caused this meradum to be signet! by 
our managing director on our behalf this day of . 

AN AGEEEMT, &c.-The Coy, Limtd (hnftr called “the F orm 68 3. 

coy “), of the one pt, and Bank, Limtd (hnftr called “ the Another. 

bank ”), of the other pt. 

Whebeas the coy is the owner, free from incuml)ran(‘o.s, of the 
several stocks, shares, and securities, the short parlar.s of which are 
set forth in the schedule hto, which stocks, .sliares, and securities 
arc hnftr referred to as “ the scheduled investments.” 

And whereas the coy has applied to the bank to make an advance 
to tbe coy of the sum of 12,0001, which the bank has consented to do 
upon the terms hnftr set forth. 

Now THEREFORE IT IS AGREED aS follows; — 

1. The bank shall, on the signature hof, advance to the coy the 
sum of 12,000/. 

2. The coy shall, on the day of , rejiay to the Lank the sd 

sum of 12,000/. 

3. The sd sum of 12,000/,, or so much thof as shall for the time 
being remain due, shall carry interest at the rate of 4 p.c.p.a., or 
at the Bank of England rate if more than 4 p.r., up to the sd 

day of from the date hof, and such interest is to be pd on the 

sd of . 
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4. The coy is to be at liberty to pay off the whole or any pt of 

the sd sum of 12,0001., at any time or times before the sd day of 

, without being required to give any previous notice of its 

intention so to do, and as and whenever any such payment is made the 
bank shall, subject as hnftr provided, re-transfer to the coy a 
proportionate pt of each of the scheduled investments. 

5. If the coy shall, on the sd — — day of , make default in 

payment of the sd sum of 12,0001., or so much thof as shall then be 
due, the coy shall pay interest on such sum, or so much thof as shall 
then be due, at the rate of 4 p.c.p.a. from that day, or at the Bank 
of England rate if more than 4 p.c., until full payment of the sd sum 
of 12,0001. has been made. 

6. The coy shall forthwith transfer to the bank the scheduled 
investments, and shall, save as regards those (if any) transferable by 
delivery, forthwith procure the bank to be registered as the holders 
thof, and the bank shall hold the scheduled investments as security 
for the payment of all moneys payable to the bank hereunder, and if 
the coy do not duly comply with this clause th(' bank may at any time 
call in the sd sum of 12,0001., and the same shall thereupon become 
payable. 

7. If the sd sum of 12,0001. is not fully pd off on or before the 

day of , the statutory power of sale hnftr mentd shall immediately 

become exercisable by the bank as regards the scheduled investments, 
or such pt thof as shall not previously have been transferred under 
clause 4 hof. 

8. All moneys received by the bank in respect of any sale or 
enforcement or otherwise under this security, whether the same shall 

have been received before or after the .sd day of , shall be 

applied: first, in payment of all costs and expenses of and incident 
to any such sale or enforcement, or getting in of such moneys; and, 
secondly, in or towards satisfaction of the principal moneys and 
interest owing hereunder, and the surplus (if any) shall be pd to the 
coy. 

9. If, before the sd sum of 12,0001. is fully pd, the debentures of 

The Coy, Limtd, referred to in the schedule hto, shall become 

enforceable by reason of any default or otherwise on the pt of such 
coy, the coy shall forthwith, at the request of the bank, take such 
steps in regard to the enforcement thof for the benefit of the bank 
as the bank may think expedient and require. 

10. All dividends and interest from time to time received by the 
bank in respect of the scheduled investments shall be dealt with in 
accordance with clause 8 hof. 

11. The statutory power of sale confened by the Law of Property 
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Act, 1925, is to be applicable hto, but sect. 103 of the sd Act is not 
to apply hto. 

Ah to iiiipliiid power of sale, see supra, p. 8S9 note to elauae 7. 

12. When and so soon as all principal and other moneys and 
interest owing on the security hof shall have been satisfied, the bank 
shall re-transfer to the coy, or as it may direct, the scheduled invest- 
ments, or such pt thof as shall not previously have been sold or 
re-transferred. 

As WITNESS, Ac. 

The Schedule above referred to. 


AN AGREKMT made, &c., between The (Joy, Limtd (hnftr 

called “ the coy ”) of the one pt, and The Bank, Limtd (hnftr 

called the bank ”) of the other pt. 

Whereby it is agreed as follows:— 

1. The bank is forthwith to make to the coy a loan of 10,000/., and 
as security for the payment thof, with interest, the coy is to issue to 
the bank ten debentures of the coy each for the sum of 1,000/., framed 
in accordance with the form which has already been apj)roved by the 
parties hto. 

See Form below. 

2. If the coy duly pays the interest on the sd debentures on the 
day.s thereby fixed for the payment of the same., or within fourteen 
days after each of the sd days resply, and duly pays the principal 
moneys secured by such of the sd debentures as shall lor the time 
being be payable, or witliin fourteen days after the same shall become 
payable, then the bank shall not demand payment of the sd dcbenluren 
otherwise than as follows, that is to say: — 

One of the sd debentures may be called in at any time after tlie 
day of . 

Two of the sd debentures may be called in at any time after the 
day of , &c., &c. 

3. The provisions of the last preceding clause shall cease to operate 
if an order shall be made, or an effective resolution shall be pa.ssed, 
for the winding-up of the coy. 

4. As and when each debenture is jtd off the bank shall, on the 
request of the coy, deliver up the same to the coy to be cancelled. 

As witness, &c. 


Form 683. 


Form 684. 

Aitvances on 
ilebeatures 
yiaysbU- on 
(lenisiiil. 
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Form 584. The debenture refened to will bo in the terms following;— 

The Coy, Limtd. 

Issue of ten debentures of 1,000J. each, all ranking pari passu. 

No. . Debenture. 1,(XX)L 

1. The Coy, Limtd (hnftr called “ the coy ”), will on demand 

pay to the Bank, Limtd (hnftr called “ the bank ”), the sum of 

1 , 0001 . 

As to meaning of the words “ on dcinand.” see Ewilish Bank oj Eiver PlaU, 
(1,S<J3) 2 Ch. 438; 69 L. T. 14. 

2. The coy will in the meantime, until such payment, pay to the 

bank interest on the sd sum of 1,0001. at the rate of p.c.p.a. by 

equal half-yearly payments on every day of and day of 

in each such year, the first of such half-yearly payments to he 

made on the day of next. 

3. The coy hby charges with such payments its undertaking and all 
its ppty whatsoever and wheresoever, both present and future, including 
its uncalled capital for the time being. 

4. This debenture is one of a series of ten debentures each for securing 
the principal sum of 1,0001. The debentures of the sd series are all to 
rank pari passu in point of charge on the ppty hby charged without 
any preference or priority one over another, and such charge as regards 
the coy’s land, goodwill, and the ])rescnt uncalled capital is to be a specific 
charge, and as regards the coy’s other assets is to be a floating security, 
but so that the coy is not to be at liberty to create any mortgage or 
charge in priority to the sd debentures. 

5. The coy may at any time give notice in writing to the bank of 
its intention to pay olT this debenture, and upon the expiration of 
one month from such notice being given the principal moneys hby 
secured shall become payable. 

6. None of the now uncalled capital of the coy shall, whilst this 
debenture is outstanding, be called up or received in advance of calls 
without the consent in writing of the bank, and if the same is called 
up with or without such consent, the amount shall be made payable 
to the bank and to no other person or persons, and shall be applicable 
in or towards payment of the moneys owing from the coy to the bank. 

7. The principal moneys hby secured shall immediately become 
payable if an order is made, or a resolution is passed for the winding-up 
of the coy. 

8. At any time after the principal moneys hby secured become 
payable the bank may, by instrument in writing, appoint any person or 
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persoM, whether an officer of the bank or not, to be a receiver or 
receivers of the premises hby charged, and a receiver so appointed 
shall have power, &c. [i» in Form 598, dame 7.] 

9. The debentures of this series are issued to the bank pursuant to 

an agreemt dated the day of , and made between the coy 

and the bank, and subject to the provisions thof. 

Given, &c. 


MEMDUM of AGREEMT, made the day of , between 

The Coy, Limtd (hnftr called “the coy”), of the one pt, and 

the Bank, Limtd (hnftr called “ the bank ”), of the other pt. 

Whereas the coy has a current account with the bank, and from 
time to time the bank allows the coy to overdraw such account, 
and as it may allow further overdrafts, the coy has, with the privily 
of the bank issued to and deposited with it [or with A. and B. ,as 

trees for the bank], a debenture for 1, charging the undertaking 

of the coy. Now, therefore, it is agreed and declared a.s 
follows: — 

1. The sd debenture is to stand as a security to the bank for the 
payment of the final balance on the sd current account, including 
therein all usual and accu.stomed bankers’ charges, and commission, 
together with interest on such final balance until payment at the rate 
of 5 p.c,p.a, 

2. For the purposes hof the final balance afsd means such buiuh 
as, upon the closing at any time of the current account of the coy by 
either party, shall be found due thereon to the bank; and accordingl}' 
payments to the credit of the account, so long as the same shall be 
current, shall not be deemed to be made in or towards discharge of 
the sd debenture. 

Sect. 75 (4) of the Companies Act, 1929, provides that: " Whore a companv 
has either before or after the passing of this Act deposited any of its debentun 
to secure advances from time to time on current account or otherwise, llic 
debentures shall not be deemed to have been redeemed by reason only of tlu' 
account of the company having ceased to be in debt whilst the debenturch 
remained so deposited.” 

3. The coy hby declares that there is no mortgage or charge on its 
ppty or assets having priority to or ranking paH passu with the sd 
debenture, and that the coy will not at any time during the con- 
tinuance of this security create any mortgage or charge ranking, or 
which can by any means be made to rank, in priority to or pan passu 
with such debenture. 

As WITNESS, &c. 
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Memorardum 
as to deposit 
of debentures 
to secure cur- 
rent account. 
Recitals. 


Debenture to 
l)p security 
for account. 


What is 
final balance. 


No prior 
mortgage. 
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Fern 586. 

Another, 
where deben- 
tures ^ut into 
names of 
trustees. 


AN AGEEBMT made the day of , between the Coy, 

Limid (Imftr called “the coy”) of the tot pt, the — Bankmg 
rlT Limtd (hnftr called “the bank”) of the second pt, and — 

!L_ and of (hnftr called “ the present trees ) of the 

third pt. 

Whereby IT is agreed as folIow.s:— 

1 The coy shall forthwith create and isuue [second] debentures 
of the coy for 1001. each, which are to be charged on the coy's 
undertaking pari -"d are to rank as a tot charp on the coy’s 
undertaking immediately after and in subordination to tbc existing 
first debentures of the coy for —L and are to be further secured 
by a trust deed in a form approved by the bank creatmg a speofir 
charge on the freehold and leasehold ppty of the coy specified in the 
schedule hto, subject only as to such of the sd freehold and leasehold 
pptv as is thereby specifically charged to the specific charge created 
by an indenture dated, &c., and made, &c., and creatmg a floating 
charge upon all the other assets of the coy for the time being, present 
and future, including its uncalled capital, and containing covenants 
on the pt of the coy, &c. The sd [second] debentures are to be framed 
in accordance with the form to be scheduled to the trust deed and 
arc t o be issued exclusively to the bank or its nominees as hnftr provided, 
and are not to be issued to any other person or persons or coy. 

2. The coy shall not, during the continuance of this agreemt, 
without the previous consent in writing of the bank and the present 
trees or other the trees or tree for the time being hof (hnftr called 
“ the trees or tree, ”), create any mortgage or charge ranking in 
priority to or pari passu with the charge hby agreed to be created, 
jior exercise the power reserved to it by the sd indenture of the 

June, , of issuing further debentures entld •pari passu to the 

benefit of such indenture. 


3. The coy is forthwith to i.ssue the whole of the sd [second] 
debentures to the present trees as nominees of the bank, and the 
same are to be deposited with the bank, and thereupon the bank is 
by way of advance to place the sum of [20,0001.] to the credit of the 
coy’.s current account, and is to debit the amount to the coy’s loan 
account (now to be opened) [and further, the bank is from time to 
time as and when the coy shall request to make to the coy further 
advances up to a further 40,0001. beyond the sd sum of 20,0001. 
liy crediting the coy’s current account and debiting the coy’s loan 
account with the amount of such further advance: Provided always 
that the obligation of the bank to make any further advance to the 
ooy beyond the sd 20,0001. shall cease in the event of any failure 
on the pt of the coy to observe and perform all or any of the 
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obligations imposed upon it hby or by the sd intended trust deed Form 5SI. 
orjsecond debentures], 

4. The sd loan account is also from time to time to be debited 
[with all further advances from time to time made by the bank to 
the coy on the footing that they are to be debited to such account, 
and also] quarterly with interest on the balance from time to time 
owing on such account, and with all charges and expenses of and 
incident to the advance afsd, and is to be credited from time to time 
with all payments made by the coy into such account, and the coy 
shall from time to time at the request of the bank pay into such 
account the amount of such interest, charges and expenses, and the 
bank shall be at liberty from time to time to transfer to the credit 
<d' the sd loan account from the coy’s current account the amount 
of any interest on the sd loan account which is for the time being 
overdue and any sum debited for charges or expenses which remains 
unpaid. 

•h. The interest so to be debited is to be at the rate of 5 p.c.p.a., 
but the interest on any of the sd [.second] debentures is not to be 
payable or to be deemed (as between the coy and the bank) to run 
until — (a) the hank has become entld as hnftr provided to call in 
the moneys for the time being owing on the sd loan account; or 

(b) the expiration of the term of years from the date hof: or 

(c) the sd [second] debentures resply shall be sold by the bank— 
whichever event shall first happen. 

6. The sd [second] debentures so issued and deposited as afsd are 
to stand as a security for the payment of the moneys for the time 
being and from time to time owing from the coy to the bank on the 
balance of the sd loan account. 

7. The sd security is to be a continuing security, and accordingly 
is not to be affected by any settlement of account or fluctuation 
in the amount for the time being due or by the existence of a credit 
balance at any time, but the coy shall be at liberty at any time and 

from time to time within the sd period of years on giving one 

day’s notice in writing to the bank to repay the whole or any pt of 
the moneys owing on the sd loan account. 

8. Subject as afsd and to the next succeeding clause, the moneys 
for the time being owing on the security of the sd loan account may 
be called in by the bank in any one or more of the events hnftr 
mentd, that is to say 

(a) If the coy shall at any time make default for more than 

fourteen days in paying any interest due hereunder, whether 
the same shall have been lawfully demanded or not; or 

(b) If a peton shall be presented for the winding-up of the coy; 

or 
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(c) If a notice convening a general meeting of the coy for the 

voluntary vsinding-up thof shall be issued; or 

(d) If the coy shall stop payment; or 

(e) If a receiver shall be appointed of the coy’s undertaking or 

any pt thof; or 

(f) If a distress or execution shall be levied on the ppty of the coy ; 

or 

(g) If the coy fails to observe and perform any stipulation of this 

agreemt, or any stipulation contained in the sd intended 

trust deed or second debentures ; or 

(h) If any event occurs on which the security constituted by the 

sd intended trust deed becomes enforceable. 

But save as afsd the bank shall not call in the amount for the time 
being owing on the sd loan account, or sell such second debentures 
for the term of years from the date hof. 

9. Before calling in the sd moneys under para, (a) of the sd 
preceding clause hof, the bank is to give to the coy at least seven 
days’ notice in writing of its intention to call in the same, but in 
every other case twenty-four hours' notice in writing of such intention 
shall be sufficient. 

10. The statutory power of sale conferred by the Law of Property 
Act, 1925, is to be applicable, and in case of a sale by the bank of 
the sd [second] debentures, or any of them, the trees or tree are, 
or is, to execute such transfers of such second debentures as the 
bank shall from time to time direct [and sect. 103 of the sd Act shall 
not apply]. 

11. In case at any time the security created hby or by the sd 
intended second debentures and trust deed is in the opinion of the 
bank in jeopardy, or in case the sd security becomes enforceable, 
the trees or tree shall be at liberty to, and, if required by the bank, 
shall enforce the sd second debentures, and in case they or be shall 
thereby realize any sum in excess of the amount for the time being 
due to the bank, shall hold such surplus moneys in trust for the coy. 

12. The statutory power of appointing new trees hof is vested in 
the bank, and it is to be no objection that a tree appointed under 
such power or that a tree of the sd intended trust deed is a director,, 
officer, or employee of the bank. 

As WITNESS, &c. 

AN AGEEEMT made the day of , 19 — , between the 

Coy, Limtd (hnftr called “ the coy of the one pt, and the 

Corporation, Limtd (hnftr called “ the bank ”), of the other pt. 

Whereas the coy was incorporated in 1890 with a nominal capital 
of 100,0001., divided into 10,000 shares of 101. each. 
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And whereas 9,000 only of the ad shares have been issued, and Form 587. 
the sum of 41. per share has been pd up thereon, and the sd shares 
are numbered to — — inclusive, and are still outstanding. 

And whereas the coy has applied to the bank for an advance of 
25,000i., which the bank have agreed to make on the terms hnftr 
expressed. 

Now THESE PRESENTS WITNESS AND DECLARE as follows: — 


1. The bank shall, immediately after the execution hof, advance to 
the coy the sum of 25,0001. 

2. The coy shall repay the sd sum of 25,0001. to the bank on the 

day of . 

3. The coy shall forthwith pay to the bank the sum ol 1., 

being interest on the sd sum of 25,0001. at the rate of 6 p.c.p.a., as 

from the date hof up to the sd day of , and also a commission 

at the rate of 2 p.c. on the sd sum of 25,0001., making together the 
sum of 1. 

4. If the sd sum of 25,0001. is not pd on or before the day of 

, such sum, or so much thof as shall for the time being remain 

unpd shall carry intere.st at the rate of p.c.p.a. until the actual 

payment thof. 

5. The coy hby charges with the payment of the sd principal 
moneys and interest the whole of the capital, namely 61. per share, 
now uncalled upon the sd 9,000 shares in the coy’s capital which have 


been issued. 

6. The sd capital shall not, during the continuance of this security, 
be called up or received in advance of calls without the consent in 
writing of the bank first bad and obtained. 

7. If during the continuance of thi.s .security the sd capital hby 
charged, or any pt thof, shall with the consent of the bank or otherwi. 
be called up or in any way got in, the amount shall b( pd over to 1 1 
bank as security for the advance, with full power to the bank to apply 
a competent pt thof in or towards satisfaction of the advance 


the interest thereon (if any) unpd. 

8. The coy shall not at any time during the continuance of t i.s 
security create any charge on the sd capital hby charged wit ou 
giving notice to the per, son or persons in whose favour such charge 
is created of the existence of this security. 

9. During the continuance of this security the coy s a or 
after the presentation of any transfer of ordinary shares m the 

of the coy, give the bank notice containing full ^ 

no person shall be registered until forty-eight hours a or s 

4,S W. been .nd no W.r a.ll bo otlorw„t 


than in favour of a solvent transferee. 


57 


P.— D. 



898 


DEBENTURES AND DEBENTURE STOUK, [ChAP. LXXXIX, 


Form 687. 


10. [General charge on undertaking of coy.] 

See Form 39. 

11. In each of the events following, namely: — 

(1) If a petition shall be presented, or a resolution shall be 

passed, or an order be made for the winding-up of the 
coy; or 

(2) If judgment shall be obtained against the coy for upwards 

of 1 , and shall remain unsatisfied for days; or 

(3) If a distress or execution shall be. levied or enforced again.st 

any of the ppty of the coy; or 

(4) If the coy shall make default in the payment of any moneys 

due and owing hereunder by it at the time hnbefore 
provided for payment thof; or 

(5) If the coy .shall commit any breach of any of the provisions 

herein contained, and that whether the bank .shall or 
shall not have waived any prior breach ; 
the bank may, by notice in writing to the coy, call in the principal 
moneys secured, and such principal moneys shall become payable 
immediately on the service of such notice. 

12. If the principal moneys hby secured shall not be duly pd a.s and 
when the same shall be payable, the coy shall, upon the request of 
the bank, procure the sd capital hby charged to be called up by 
such instalments and payable at such times as the bank shall in 
writing reque.st. 

13. The bank may, at any time after the principal moneys hby 
secured shall have become payable, appoint a receiver of the capital 
hby charged, and of all calls made in respect thof, and also of the 
undertaking and ppty of the, coy hby charged, and sect. 103 of the 
Law of Property Act, 1925, shall be modified accordingly. 

14. The coy hby covenants with the bank that the sd capital hby 
charged has not been called up or incumbered in any way, and that 
the contracts under which the sd shares were allotted are not in any 
way void or voidable. 

[14a. The coy shall forthwith give notice in writing to each of its 
shareholders of this charge on uncalled capital.] 

16. The coy shall procure each of its directors for the time being 
to covenant with the bank that whilst he is a director of the coy 
he will not be party to anything in breach of the obligations hby 
imposed on the coy, and that he will give to the bank immediate 
notice of any such breach, and also of any threat to commit any such 
breach, which shall come to his knowledge, and such covenant shall 
be executed, as regards the present directors, immediately after the 
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execution hof, and as regards 
his appointment. 


eact future director, immediately after 


16. The principal moneys and interest hby secured will be pd, 
and shall be assignable free from any right of set-off or equities 
between the coy and the bank. 

In witness, &c. 


Form 687. 


Where a bank takes a separate mortgage to secure a loan it is sometimes con- 
sidored expedient to make provision as in clause 16. In the ahsence of sueh a 
clause a transferee of the mortgage would take subject to the mortgagor's right 
if sued to set off agaimst the amount seenred by the mortgage the credit balanee 
on his current account with the bank at the time when notice of the transfer is 
given to him. {Cawndish v. Omves (1857), 24 Beav. 16S.) Ihit of course the 
mortgagor can by agreement waive or exclude the aj.pheation of the right of 
set-off. Perhaps, however, he may not he willing at. the critical moment to do 
BO — hence the utility of the clause. 


AN AGREEMT made the of , between the Coy of form 588. 

the one pt, and The Bank, Limtd, of the other pt, \Ikcitah of ,, , 

incorporation and issued capital and uncalled capital] Akd whereas uncalled 

the coy is indebted to the bank in the principal sum of 1. and 

upwards, and has applied to the bank for a further advance of — — I, coiil inning 
which the bank has agreed to make on receiving the security hby ’‘‘‘''"'kJ'' 
constituted. Now these presents, &e. 

1. The coy hby charges the whole of the capital, namely, 1. (harge. 

per preference share, and 1, per ordinary share, now uncalled upon 

the sd preference shares and ordinary .shares in tlu> coy’s 

capital, witli the payment to the bank of the sum of 5,0001., and interest 
as from the date hof at the rate of p.c.p.a. 

2. The sd charge limtd in amount as afsd shall stand as a con- Continuing 
tinuing security to the bank for the due satisfaction of the coy’s 
liabilities to the bank, whether incurred before oi- after, &t.. as in 

Form 570. 

3. The coy shall pay to the bank upon the execution hof a commission Commission, 

of p.c. on the sd sum of 1. as a premium for the advance. 

4. The coy shall pay to the bank all moneys for the time being Payment 
owing on the security hof within thirty day.s after a demand in writing 

shall have been served by the bank on the coy. 

5 — 13. [Set out 6, 7, 8, 9, 11 to 14 and 15 of Form 587.] 

14. Lastly, if the coy shall at any time pay to the bank all priueijjal t.esser. 
moneys and interest for the time being owing on the security hof, 
the hank shall at any time thereafter at the request and expense of 
the coy, whilst no principal moneys or interest shall be owing on the 
security hof, release the sd capital from the sd charge and otherwise 
from this security. 

As WITNESS, &c. 

57 (2) 
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Form 589. 

Security for 
loan on de- 
bentures and 
charge on 
undertaking. 


AN AGEBBMT made between L. & A., Limtd (hnftr called “ the 

coy ”), of the one pt, and The Banking Coy, Limtd (hnftr called 

“ the bank ”), of the other pt. 

Whereas the coy has issued, or is about to issue, debentures to 
the total nominal amount of 100,0001. in 1,000 debentures of 1001. 
each, secured by a trust deed, dated, &c., and made between, &c.: 
And whereas the sd debentures are all to be framed in accordance 
with the form, a print whereof is annexed hto: And whereas the 
coy has requested the bank to advance to it the sum of 20,0001. upon 

the security of 200 debentures of 1001. each, numbered to 

inclusive, pt of the sd issue of 100,000 debentures, which 200 debentures 
are hnftr referred to as “the security debentures”: And whereas 
the bank has agreed to make such advance on the terms hnftr 
appearing. 

Now THESE PRESENTS WITNESS, AND IT IS HBY AGREED 88 
follows : — 

1. In conson of the sum of 20,0001. now advanced and pd by the 
bank to the coy, the receipt of which is hby acknowledged, the coy 

shall pay to the bank on the day of , or on such earlier day 

as the same may become payable in accordance with the provisions 
hnftr contained, the principal sum of 20,0001., and in the meantime, 
until payment of such principal moneys, shall pay to the bank interest 
upon the sd sum of 20,0001., or such pt thof as shall for the time 

being remain unpd, at the rate of 61. p.c.p.a. as from the day of 

, by half-yearly payments on, &c. in each year. 

2. The coy shall on the execution hof pay to the bank the sum of 

• 1. by way of bonus or commission for the sd advance. 

3. If the coy shall on the execution hof pay the sum mentd in the 
last preceding clause, and shall also pay interest upon the sd principal 
sum of 20,0001., or upon so much thof as shall for the time being 

remain unpd, at the rate of 1. p.c.p.a., upon or before, or within 

ten days after, each of the half-yearly days afsd, up to and including 

the sd day of , in accordance with clause 1 hof, and shall 

duly observe all the other provisions of this agreemt, then the bank 

will accept interest at that rate in lieu of interest at the rate of 1. 

p.c.p.a. for each half-year in respect of which the same shall be so 
pd; but no claim for reduction of interest under this provision shall 
be made in respect of any half-yearly payment not made within the 
time afsd, and no claim for reduction of interest payable after the sd 
day of shall in any case be made. 

4. The coy shall forthwith issue to and into the name of the bank 
the security debentures, and the same shall constitute a collateral 
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security for the principal moneys and interest hby secured, and shall 
stand charged accordingly. 

5. So long as the coy shall duly pay interest on the sd sum of 

20.0001., or so much thof as shall for the time being remain unpd, 
at the rate of p.c.p.a. in accordance with the provisions hof, 
the bank will accept each half-year’s interest so pd in satisfaction of 
the corresponding half-year’s interest on the security debentures. 

6. The coy may at any time before the day of give notice 

in writing to the bank of its intention to repay the whole or any pt 
of the sd sum of 20,0001., such pt not being leas at any one time than 

5001., and being a multiple of 1001., and at the exfiiration of one month 

from such notice being given, the principal moneys therein specified 
shall be payable, and the coy shall forthwith pay the same accordingly, 
and upon payment thof being made in accordance with this clause the 
bank shall allow or pay to the coy a rebate calculated at the rate of 
I p.c.p.a. on the amount then repaid for the time remaining uni'xinred, 
between the date of such redemption and the sd day of . 

7. Upon any repayment being made by the coy to thi' bank with 
interest in pursuance of the last preceding clause hof, the bank sliall 
transfer or give up to the coy security debentures equal in face or 
nominal value to 80 p.c. (or as near thto as the debentures will permit) 
of the amount of the principal moneys repaid. 

8. If the coy shall commit any breach of any of the obligations 
imposed on it by these presents or by the sd trust deed oj' the deben- 
tures secured thereby, or if the sd debentures or any of them shall 
become payable, or if the security constituted by the sd trust deed 
shall become enforceable, or if the coy shall stop payment or cease to 
carry on business, or if any of the events specified in clause — of 
the sd trust deed shall happen, then, and in any and every such case, 
the bank may, by not less than twenty-four hours' notice in writing to 
the coy, call in the principal moneys hby secured, and thereupon the 
whole of the principal moneys hby secured and then remaining unpd 
shall immediately become payable without any right to rebate on the 
pt of the coy, and the coy shall forthwith pay the same accordingly. 

9. Sects. 93 and 103 of the Law of Property Act, 1925, shall 
not apply hto. 

10. If the coy shall at any time within fourteen days from the date 

hof by deed give to the bank the option in accordance with the 
conditions following of purchasing from the coy the security debentures 
and every pt thof at the price of 97i. for every debenture in respect 
of which the option is exercised, the bank shall accept such option 
in satisfaction of the sum of made payable to the bank under 
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Form 589. clause 2 hof, but the deed, afsd to be operative in this respect must 
comply with these conditions, that is to say : — 

(a) It must provide that the option afsd may be exercised from 

time to time by notice in writing to the coy specifying the 
amount to be purchased, and served during the continuance 
of this security. 

(b) It must provide that if the bank shall determine to offer for 

public subscription the debentures purchased, or otherwise 
to sell or dispose of the same, the coy shall furnish the 
bank with such reports of experts and other information 
as the bank shall reasonably require for the purpose of a 
prospectus offering the debentures for public subscription, 
and that the bank shall be at liberty to use and publish 
such reports and information in any such prospectus. 

(c) It must provide that the bank shall be at liberty to apply the 

purchase-money payable for the debentures so far as neces- 
sary in satisfaction of the moneys for the time being owing 
to the bank under or by virtue of this security. 

(d) It must provide that the coy shall, when required by the bank, 

apply to the committee of the London Stock Exchange for 
a quotation of the debentures, and shall do, and concur in 
doing, all acts and things which the sd committee shall 
require before and for the purpose of granting a quotation 
of the debentures. 

(e) It must be delivered to the bank within fourteen days from 

the date hof. 

In witness, &c. 

Sometimes, where there is a mortgage of shares, debentures or debenture stock, 
for a specified sura, it is desired to give the mortgagee power to buy such shares, 
debentures, or debenture stock. This, however, cannot be done by the original 
mortgage, for the power operates as a clog on the eq^uity of redemption and the 
well-established rules of equity prohibit such a clog. Samuel v. Jarrah Timber 
and Wood Paving Corp., (1904) A. C. 323; Hiioakes ds Co. v, iiice, (1902) A. C. 24; 
Bradley v. Carritt, (1903) A. C. 253; and see Reeve v. Lisle, (1902) A. C. 461; 
Salt V. Northampton {Marquis of), (1892) A. C. 1. 

But the desired end can in some cases be achieved thus: Let the mortgage as 
above be made redeemable on payment of a larger sum than the advance, i-e,, 
with a bonus of, say, 26 per cent. This is allowable. Webster r. Cook, 2 Oh. App. 
542; Potter v, Edwards (1857), 26 L. J. Ch. 468; Mainland v. llpjokn, 41 Ch. D. 
126. Insert a clause as above under which the liability for the bonus is to be 
cancelled if the mortgagor within a specified time by deed gives the desired option. 
The mortgagor, of course, at once gives the notice, although he is not in any 
bound to give it, and thus the power is conferred by a transaction subsequent 
to the mortgage, and is therefore unobjectionable. See Samuel v. Jarrah Timber" 
and Wood Paving Corp., supra. 
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THIS DEED is made, &c., between The Coy, Limtd Form 590. 

(hnftr called “ the coy ”), of the one pt, and The Bank, Limtd g^tjTof 

(hnftr called “ the bank ”), of the other pt. bank on bills 

and by 

Whereas the coy is indebted to the bank in the sum of 1 . deposit of 

debentures 

And whereas it has been arranged that the sd sum of 1. shall 

be repaid by instalments at various dates, and that such instalments 
shall be secured by bills of exchange to be drawn by the bank upon, 
and accepted by, the coy, and the parlars of such bills are set forth 
in the schedule hto. 

And whereas it is one of the terms of the sd arrangement that such 
l)ills shall be secured as hnftr provided. 

Now THIS Deed witnesseth, and it is hby agreed and declared, 
as follows: — 


1. The coy shall forthwith accept the sd bills and hand them over 
to the bank. 


2. The payment of the sd bills to the holders for the time being 
thof shall be secured by the issue to the bank as tree of 1. 
debentures of the coy, pt of the series of debentures secured or to 
be secured by an indenture, dated, &c., and made, &c. 

3. With a view to such issue, 1 . debentures of the coy, framed 

in accordance with the form set forth in the schedule to the sd 

indenture, with blanks left nevertheless in the first para of each 
of the sd debentures for the name and address of the payee, shall 
forthwith be sealed by the common seal of the coy, and handed over 
duly stamped, to the bank upon the footing that the bank is to be at 
liberty at any time to fill up the sd blanks as hnftr provided, and that 
in the meantime the bank is to stand in the same position in regard to 
security as if the name of the bank were inserted in each and every 
of the sd debentures as the name of the payee thoi. 


4. The coy hby empowers the bank, as and when the bank shall 
think fit, to fill in the name of the bank as the payee of the sd 
debentures, and to deliver the debentures so from time to time comp ete 
as the deed of the coy, and the coy hby irrevocably appoints the bank 
to be the attorney of the coy for the purposes afsd. 

5. The sd debentures when issued, and the bank’s title m JJic 
time to stand in the position afsd as regards security, s a e 
in trust to secure the payment to the holders for the 

from time to time, of the bills of exchange afsd of the prmcipai mon > 
and interest payable in respect of such bills. 


Re Queensland, <tc. Co., Davis v, Martin, (1894) 
Tramm‘ Co.. (1898) 1 Ch. 183; SimnUaneous 


3 Ch. 181; Pegge v. Neath, Ac. 
Colour Printing Syndkate. v. 


Fowtraker, (1901) 1 K. B. 771. 
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Form 690. 6. The coy shall pot, whilst any of the sd bills are outstanding, 

* issue, or attempt to issue, any debentures entld to the benefit of the 
sd trust deed other than the debentures for 1. afsd. 

7. In each and every of the events following the security hby 
constituted shall immediately become enforceable; that is to say:— 

(1) If the coy makes default in payment of any such bill as afsd at 

maturity. 

(2) If an order shall be made, or a resolution shall be passed, 

for the winding-up of the coy. 

(3) If any of the sd bills shall be, dishonoured. 

(4) If the bank shall be of opinion that the coy is in financial 

difilculties. 

(5) If the coy shall commit any breach of any of the provisions of 

this agreemt. 

(G) If the coy shall not procure every director of the coy to deliver 
to the bank a covenant with the bank that he will not, whilst 
he is a director, be a party to anything in breach of clause 6 
hof, such covenant to be delivered, as regards each of the 
present directors of the coy, immediately after the execution 
hof, and as regards each future director, immediately after 
his appointment to be a director. 

8. If and when the security hby constituted becomes enforceable, 
the bank may sell the sd debentures, or any of them, or the bank may 
bring any action or take any proceedings to enforce the same or any 
of the rights hby given to the bank, and generaUy may take such 
steps with a view to enforcing and realising the security as the bank 
shall think expedient, and with a view thto the bank may fill up the 
blanks in the sd debentures as afsd. 

9. All moneys arising under the last preceding clause shall be 
applicable by the bank, first, in paying all expenses incurred by the 
bank as tree hof, and, secondly, in paying off the sd bills of exchange 
pari passu, and so that, if any of the sd bills shall not then have 
matured, a sufficient portion of .such surplus proceeds shall be set 
apart to meet such bills. 

10. The coy may at any time pay ofi any of the ad bills at or before 
or after the time fixed for payment thof, and upon production thof to 
the bank duly cancelled, the bank shall give up to the coy a due 
proportion of the debentures afsd. 

11. The issue of the sd debentures is not in any way to operate as a 
merger of the debt owing by the coy on the sd bills of exchange resply. 

In witness, &c. 


The Schedule above referred to. 
[Partuyidars of Bills.] 
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AJf AGREEMT made the day of — between the Coy 

Limtd (hnftr called “the coy ”). of the one pt, and the Bank’ 

Limtd (hnftr called “ the bank of the other pt, whereby it is agreed 
as follows: — 

1. The bank is forthwith to advance to the coy on the footing of 
this agreemt the sura of 100,000f. 

2. The bank is to make further advances from time to time on the 
request of the coy on the footing of this agreemt, but so that the total 
amount of the principal moneys to be hby secured shall not exceed 
at any one time I50,000f. 

3. The advances afsd are to carry interest, as follows, namely : — 

As to the sd 100 , 0001 . at the rate of 3 } ji.c.p.a., up to the 

day of next, or at such higher rab; as .shall for the time 

being and from time to time be the minimum tale of the Bank 
of England, and as to the balance at the minimum rate for the 
time being and from time to time of the Bank of England, but 
not less than 3 p.c.p.a. 

4. The advances afsd are to be repaid by the coy to the bank on 
the 30th June, 19 — , unless on or before the 31st March, 19—, an 
arrangement at the request of the coy is made for extending the time 
for payment. 

5. As from the time when the sd advances become ropuyabJe until 
the actual payment thof, the same shall cjirry interest at the rate of 
10 p.c.p.a., unless a lower rate shall be agreed on. 

6. As security for the repayment of the sd advances and interest 
thereon, the coy is forthwith to execute in favour of the bank a 
mortgage of the freehold ground rents specified in the .schedule hto, 
such mortgage to be in the terms of the. draft already approved by 
the parties hto. 

7. As further security for the repayment of the sd advances and 
interest, the coy will from time to time vest in the bank further 
securities of a value not less than 30 p.c. beyond the advances in excess 
of 100,0001. from time to time owing on the security hof. 

8. The further securities afsd shall in every case he subject to the 
approval of the bank, and shall not be regarded as further securities 
for the purposes of this agreemt until the same have been .so 
approved, and the value of such further securities must be made out 
to the satisfaction of the bank, and shall not be deemed to have been 
so made out until the bank shall have certified that it is so satisfied, 
and such further securities shall be vested in the bank in such manner 
88 the bank shall direct, and whether by deposit of deeds or by legal 
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MortRagn of 

securities for 

present and 

future 

advances. 

Present 

advance. 

Further 

ailvaneefi. 


Interest. 


Itepayiuent. 


jntcrest after 
date for 
payment. 

Security. 


Further 

Hecurities. 


Approval. 
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Form 591. mortgage, or by equitable mortgage or otherwise, and in every case 
the short parlars of the further securities shall be entered in the 
annexed schedule. 


Legal 

mortgage. 


Value to be 
kept np. 


9. When any such further security is vested in the bank by 
deposit of deeds, the coy shall at any time or times on the request of 
the bank execute an effectual mortgage of the premises comprised 
in the deposited deeds, such mortgage to be prepared by the bank’s 
solors at the expense of the coy, and to be in such form and to 
contain such provisions, including full power of sale, a.s the sd solors 
in the bank’.s interest may deem expedient. 

10, If at any time the value of the mortgaged premises according 
to a valuation to be made hy some expert approved by the bank 
shall not exceed the amount of the coy’s liabilities in respect of 
the advances made on the footing thof by a margin of at least 30 p.c., 
the bank is to be at liberty to notify the fact to the coy, and the coy 

is within days afterwards to vest in the bank further securities 

approved by tbe bank to make up the required margin, or in the 
alternative is to pay to the bank so much cash as shall restore the 
required margin. 


Sale. 


Declaratior 
evidence of 
default. &c. 


Transfers, 
Ac. to be 
eiecuted. 


Withdrawal. 


11. The bank is to have a power to sell the mortgaged premises 
in the terms of sub-sect. (1) of sect. 101 of the Law of Property Act, 
1925, and sects. 104 to 107 of the sd Act are to be applicable as if 
the power of sale were conferred by the sd Act; but such power 
is not to be exercised unless and until tbe coy shall have made default 
for more than seven days in the payment of some money hby secured 
or in the performance of some obligation hby imposed on the coy. 
Sect. 103 of the Act is not to apply. 

12. Upon any sale under the power afsd, a statutory declaration 
made by a director, manager, or cashier of the bank that the coy 
has made default as afsd, and that the power of sale is exercisable, 
shall be conclusive evidence in favour of any purchaser or other 
person deriving title to the premises under such sale. 

13. The coy is from time to time to execute and sign all transfers, 
powers of attorney, and other documents which the bank may require 
for perfecting the bank’s title to the mortgaged premises, or vesting 
the same in the bank or in any purchaser from the bank. 

14. With the consent of the bank the coy is to be at liberty from 
time to time to withdraw any of the further securities afsd vested in 
the bank pursuant to this agreemt by the vesting in the bank other 
securities in accordance with the foregoing provisions. 


As Witness, &c. 
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Securities on Debentures and Debenture Stock. Form 591. 

Where a bank is willing to take debentures as security, they can of course be 
specially framed so as to meet the circumstances. Thus, they can be made 
payable on demand, or on demand in certain events. See Form 683. 

But cases very commonly occur in which this is not practicable or expedient, 
where the company has already issued part of a series of debentures or 
debenture stock, and the best security it can offer to the bank is the balance of 
the same issue. In such cases the security may be effected — 

(1) In the case of debentures, by issuing the debentures to trustees for the 

bank, and giving the bank a charge thereon with a power of sale under 
which it can, if necessity arise, sell the debentures and transfer them to 
the purchasers; or 

(2) In the case of debentures, by sealing the debentures in blank as to dates 

and names of payees, and depositing them with the bank as security, 
with power at any time to fill up the blanks and deliver the instruments 
as the deeds of the company (sec Form 590), and with power for the 
company on paying to the bank a specified sum per debenture tii with- 
draw any of the debentures, e.gr., which it finds means to place with 
outsiders. 

(3) lu case of debenture to bearer, by simply depositing the debentures with 

the bank and giving the requisite power of sale, &c., for debentures 
being negotiable instruments, the legal title passes to the depositee. 
Bechuamland Exploration Co. v. London Trading Bank, (l»9tt) 2 Q. B. 

638; Eddstdn v. Schvkr dh Co., (1902) 2 K. B. 144-. 

(4) In the case of debenture stock, by issuing the stock to the hank or its 

nominees with definite certificates, or by givi:^ a charge without issue 
of any certificates, or by giving a charge and issuing a provisional scrip 
certificate, or by issuing definitive certificates of various amounts, with 
power to fill up. 


Guarantees. 

Joint and Several Guarantee. 


Form 598. 


.Joint and 
M'voral 

We Lby jointly and severally guarantee to — the due payment of ,uarant«. of 
all existing and future liabilities (including interest, discount and other 
usual banker’s charges) of — to the sd bank on any account 
whatsoever, either alone or jointly with any other person or persons, 
this guarantee to be a continuing one and to remain binding on us 
and our respive personal representatives until terminated by written 
notice from aU of us or from our sd representatives to the sd bank, the 
giving of which notice by one or some of us shall not, however n 
any way affect the Uability (even as regards subsequent advances) of 
such of us as may not have given such notice, And 
not to be prejudiced by the settlement of any 
collateral or other securities being taken for an) ° “ 
as afsd (which securities as well as the Bounties -f -7- ^ 

the sd bank and the proceeds of all S 

exchanged, applied or otherwise dealt with as the sd bank may 
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Fwm S92. fit), or by the giving of time to the taking composition from or 
otherwise dealing as bankers with the sd party hby guaranteed, or 
with any of ub, or with the sd other person or persons as the sd bank 
may deem expedient, And this guarantee shall be applicable to the 
final balance of or loss on the sd liabilities after realization of all collateral 
or other securities or otherwise as the sd bank may think fit, and shall 
be in addition to and not in substitution for any other guarantee 
which the sd bank may hold or obtain, Provided always that we or 
any of us shall not be called upon to pay under this guarantee more 
than 25 , 0001 ., with interest and other charges as afsd on that amount 
or on such less amount as may be due from the time or times that the 
same became payable. 

Dated this day of . 


Form 593. The Bank, Limtc. 

Joint and General Clauses (Joint wnd Several GmratUee). 

several guar- 
antee (general j Unless otherwise expressed, the guarantee is to be considered 
clauees). 

joint and several. 

See note on guarantees, sapru, p. 8til. 

Primd Jane, a guarantee by several is to be regarded as a joint contract, but 
it in a (luestion of intention; and even where the word *' severally ” is not used, 
it may appear that a joint and several liability was intended. Sec fell v. Ooshn, 
7 Ex. Reps. 185, where the words were “we undertake and guarantee ... in 
the proportion of 2001. each," which words were held to mean that the guarantora 
were wit jointly liable for the whole amount. When the guarantee is expressed 
to be joint and several. A., who signs on the understanding that B. is also to sign, 
will not he bound if B. does not m fact sign (Underhill v, Horwood (1804), 10 Ves, 
209, 220; Bonser v, Cox (1841), 4 Beav. 379; 6 Beav. 110), or if B. qualifies his 
signature. Ellesmere. Brewery Vo. v. Cooper, (1896) 1 Q. B. 75. The release of 
one guarantor primd facie operates as the release of all, even though the guarantee 
is expressed to be joint and several. Mercantile Bank of Sydney v. Taylor, (1893) 
A. C. 317; and see Re E. H'. A., (1901) 2 K. B. 042. 

Sometimes it is provided that— “It is not to be incumbent on the bank to call 
upon the principals to pay before requiring the guarantors to pay the amount 
guaranteed.” But it is unnecessary, for it only expresses what the law implies. 
Bandaugh v. Bayes (1683), 1 Vem. 189; Wright v. Bimpmn (1802), 6 Ves. 714, 733. 

Some guarantees also provide that — “ The amount guaranteed is (unless other- 
wise provided) to be due and payable at the expiration of fourteen days after 
notice requiring payment shall have been served on the guarantors.” This is a 
concession to the guarantor, for prrmd facie the creditor can sue the surety without 
any previous notice or demand. HUchcock v. Humfrey (1843), 5 Man. & Gr. 669; 
Cutler V. Southern (1667), 1 Wms. Saund. 133. 

Sometimes it is provided that — “As from the time when the bank requires 
payment of any moneys from the guarantors, such moneys arc, until payment, 
to carry interest at the rate of 6 per cent, per annum,” 

Where two or more sureties for a common principal bind themselves in different 
amounts, in the event of the principal being in default they are liable to con- 
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tribute to the satisfaction of the oreditor’e claim in proportion to the limits of 
their respectiye liabilities, and not in equal amounts. Ellesmere Brewery Co. r. 
Cooper, (1896) 1 Q. B. 75; lie Ennie, CdUe v. Peyton, (1893) 3 Ch. 242- and 
BUrling v. Burdetl, (1911) 2 Ch. 418. 

As to the signature to a guarantee being obtained hy fraud, see Carlisle and 
Vuiiiberhml Bankirui Co. v. Brayg, (1911) 1 K. B. 489. 

2. Unless otherwise provided the guarantee is to be considered a 
continuing guarantee for the purpose of securing (subject to any 
limit specified therein) the general balance due, or that may be 
due, from time to time, and at any time, from the principals to the 
bank, notwithstanding any payments from time to time made to the 
bank, or any settlement of account, or any other thing whatsoever. 
And the guarantor’s liability to pay is to arise first when notice in 
writing is given to him requiring him to pay. 

If A. guarantees the payment to B. of all sums to beeoino owing to him by 
C. up to a specified sum, the question arises whether the guarantee altaehos 
tucroly on the debts incurred up to the specified sum, so that when they an; 
cleared off the guarantee will be at an end, or whether it is a continuing guarantee 
as above expressed. To avoid doubt the matter should be dealt with in clear 
terms. Laurie v. Schnlejield, L. R. 4 C. P. 622; //cjield v. Meadowe, ibid. 159.5; 
Kirby v. Duke of Marlborough (1813), 2 M. & S. 18; Parr's Banking Co. v. Yaleji, 
(1898) 2 Q. B. 460; In re Grace, Balfour v. Croce., (1902) I Ch. 733. 

ft may be desirable to state when first the liability to ])ay is to arise, so tlial 
the statute may not run till then. Menton v. Paddimn (1893), 68 L. T. 409; 
Parr's Banking Co. v. Yates, (1898) 2 Q. B. 460. 

3. The guarantee (unless otherwise arranged) is to remain in force 
as to each of the guarantors until the expiration of fourteen days 
after a notice in writing to discontinue the same shall be given to 
the bank by such guarantor or his legal personal representative, 
and notwithstanding the discontinuance as to one or more of the 
guarantors, the guarantee is to remain a continuing security as to the 
other or others. 

The death of a surety will determine his guarantee if he could by notice have 
determined the same in hhs life (Coulthart v. CUmentson, 5 Q. B. D. 42; Ilarriss 
V. Fawcett, 8 Ch. App. 866; In re Sherry, 2.5 Ch. 1). 692, 70,5; Re Whelan, (1897) 
1 Ir. R. 575); but in the case of a joint and several continuing guarantee the 
death of one does not, ipso facto, determine the continuing operation of the 
guarantee as to the survivors {Beckett <fc Co. v. Addymnn (1882), 9 Q. B. 1>. 78,1); 
and if the ooutraoting parties desire that on the death of a guarantor a special 
notice shall be necessary to determine the guarantee, they can so jirovide, and 
the provision binds the estate of the guarantor. CouUhtrt v. Clementson, ,i Q. B. 
42, 48. See, however. Re Silvester, (1895) 1 Ch. 573; and Re Croce, (1902) 1 Oh. 
733, 739. 

Where the consideration for a guarantee is given once for all, the guarantee 
cannot bo determined in the absenoe of express provisions {Lloyd’s v. Harper, 
16 Ch. D. 290; Calvert v. Gordon (1828), 3 Mann. & By- 124): but where the 
consideration is to consist of separate advances and credits, to be from time to 


909 

Form S93. 



910 


DEBEOTURES AND DEBENTURE STOCK. [ChAP. LXXXIX. 


Fsrm 593a made and given, it is considered that a surety may determine his liability 

by notice as regards future advances. It is therefore wise to make the matter 

clear by express provision. Sometimes a mnoh longer period than fourteen days 
is fixed, e.g., one month, three months, or six months. 

4. The bank, without exonerating the guarantors, may grant time 
or other indulgence to the principals, or any other person or 
persons liable to the bank on or in respect of any bills, notes, 
guarantees, or undertakings, and give up, or modify or abstain from 
perfecting or taking advantage of any securities or contracts, and 
discharge any party or parties, and accept or make any composition 
or arrangement, and realise any securities when and in such manner 
as the bank may think expedient. 

Primd facie the surety haa an interest “ in every transaction with the principal 
debtor. You cannot keep him bound and transact his affairs (for they are as 
much his as your own) without consulting him." Per Lord Loughborough, in 
Reee v. Berringlon (1795), 2 Vcs. jnn. 54,'); and see BoUon v. Salmon, (1891) 
2 Oh. 48. 

Giving time and forbearance. If the creditor agrees with the principal debtor 
to give him time, the surety, unless the contract otlicrwise provides, is discharged. 
Combe v. Woolf (1832), 1 Moo. & Sc. 241; 8 Bing, 168; Oriental Financial Corpora- 
tion V. Overend, Gurney <0 Co., 7 Ch. App. 142, 150; affd. L. R. 7 H. L. 348; 
Bolton V. Buckenham, (1891) 1 Q. B. 278. But to have this effect the agreement 
for time must bo of a binding character, and made for valuable consideration 
(Blake v. White (1835), 1 Y. & C. (Exch.) C20); tbc giving of time without any 
binding agreement does not dischaige the surety; nor will tbc surety be discharged 
if the agreement is not with the debtor, but with some third party. Fraser v. 
Jordan (1857), 26 L. J. Q. B. 288; 8 El. & Bl. 303; Clarke v. Birley, 41 Ch. D. 422. 

As to the effect, on an action for contribution, of one surety giving time to the 
principal debtor, see Greenwood v. Francie, (1899) 1 Q. B. 312. 

A release of the principal operates primd facie as a discharge of the surety. 
Ex parte Harvey, In re Blakdy (1854), 4 De G. M. & G. 881; Cragoe v. Jones, 
L. R. 8 Ex. 81; Wilson v. Lloyd, L. R. 16 Eq. 50 (composition). Not so if the 
guarantee contains provisions to the contrary. Union Bank of Manchester v. 
Beech (1865), 3 H. & C. 672; 34 L. J. Ex, 133; Cowper v. Smith (1838), 4 M. & W. 
519. And a release by the creditor of one of the sureties operates primd facie 
as a release of all. Mercmtile Bank of Sydney v. Taylor, (1893) A. C. 317. Not 
so where the release of the debtor is by operation of law. Ex paste Jacobs, 
10 Ch. App. 211; Megrath v. Gray, L. E, 9 C. P. 216. A release of the principal 
by novation extinguishes the remedy against the surety. Commercial Bank of 
Tasmania v. Jotm, (1893) A. C. 313. 

The surety is not released where the release of the principal only amounts to 
a covenant not to sue, with a reservation of the rights and remedies against the 
surety (Green v. Wynn, 4 Ch. App. 204); but where the principal is really released, 
there can be no such reservation. Commercial Bank of Tasmania v. Jones, (1893) 
A. C. 313. As to when a release is not implied, see Perry v. National Provincial 
Bank of England, (1910) 1 Ch. 464. 

As to securities. A surety is primd facie entitled to the benefit of all securities 

whether known to the surety or not — which the creditor holds, as against the 
principal debtor (Duncan, Fox * Co. v. North and South Wales Bank, 6 App- 
Gas. 1); oven though obtained after the contract of suretyship. Forbes v. Jackson, 
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19 Ch. D. 616, 821; and see Meroantde Law Amendment Act, 1856 (19 & 20 Viet, 
c. 97), 8, 5; and The Englkhman and The Anttralia, (1895) P, 212. Hence in 
the absence of express provision, a surety is released by the creditor takina a 
new, or different, security in lieu of the original security. Chtrkt v. Henty (1838), 
3 Y. & C. (Ex.) 187; Boaler v. Mayor (1865), 19 C. B. N. S. 76. But the surety 
does not get the benefit of securities held by the creditor unless he pays the whole 
of the debt for which he is a surety. Ewart v. Lalln, i Macq. 983. Otherwise 
he obtains only a charge subsequent to the security of the principal creditor. 
Gedge v. Matson, 25 Beav. 310. 

Where directors have guaranteed the whole, overdraft of a company which is 
secured by a mortgage to the bank with a limit, and one of the guarantors pays 
the whole overdraft and takes a transfer of the bank's mortgage, he must give 
his co-sureties the benefit of the mortgage, but is entitled to take credit for any 
additional jiaymonts necessary for the purpose of accpiiring the transfer of the 
mortgage, as well as his costs, charges and expenst's as mortgagee. Re Arct- 
deeJene, 24 Ch. D. 709; and see horm 695, a form of order approved as varied by 
the Court of Appeal. 

As to the right of retainer by a surety who takes out administration to the 
deceased principal debtor, see Re Allen, Adcock v. Emns, (1896) 2 Ch. iWO. 

Where through the fault of the creditor any security for the debt is lost, th<’ 
■surety is primd facie discharged pro tanto. Wuljf and Billing v. Jay, L. R. 7 (J. B. 
756 (bill of sale not registered); Pledge v. Buss (1860), .Johns. 663; Coates v. 
Coates (1864), 33 Beav. 249: Strange v. Fooks (1863), 4 Gill. 408 (not giving 
notice of assignment of chose in action); Capel v. Butler (1825), 2 R. & S. 467 
(omission to register transfer of books); Mutual Loan Fund Assocn. v. Sudioui 
(1858), 5 C. B. N. S. 449 (neglecting to restore, collateral security); Lalltam v. 
Chartered Bank of India, L. R. 17 Eq. 205 (not presenting bill at maturity). But 
the surety is not released by the creditor realising the security in exercise of the 
powers conferred on him. Taylor v. Bank of New South Wales, 11 App. Cas. 
596; and see Carter v. White, 25 Ch. D. 670, and Belfast Banking Co. v. Stanley 
(1867), 1 Ir, Reps. C. L. 693, as to negligence not discharging surety. 

Accordingly it is sometimes provided that the guarantors are not to make any 
claim against the bank, on the ground that, by negligence or otherwise, the bank 
has lost the benefit of any security or guarantee which, if enforced, or preserved, 
would or might have afforded funds in relief of the guarantors. 

5. All dividends, compositions, and payments received from any 
such person or persons are to be treated as payments in gross, and 
the guarantors are not to have any right to participate except to the 
extent of the surplus remaining after satisfaction of the ultimate 
balance due to the bank. 

Primd facie, whore the guarantee is a limited one, and the debt exceed, s the 
sum guaranteed, and the creditor receives a dividend from the estate of tlio 
bankrupt or deceased debtor, the surety is entitled to tn-at a proportionate part 
of the dividend as paid in reduction of the guarantee, and to insist that the 
whole shall not be applied in reduction of the unguaranteed [lortion of the debt. 
Thornton v. M'Kewan (1862), 1 H. & M. 525; Hobson v. Bass. 6 Ch. App. 792: 
Seton on Judgments. 7th ed. p. 2077. But the rights of the surety may be waived 
or modified as above. Ex parte National Promneial Bank of England, Re Rees, 
17 Ch. D. 98; Midland Banking Co. v. Chambers, 4 Ch. App. 398; Ex parte Mtlej, 
Re Porter (1848), 1 Do G. (Bank.) 623; Re Blakeky (1892), 9 Morr. B. R. 173. 
Where, however, the whole debt is guaranteed with a proviso Umiting the 
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Form 593. guarantor’s liability, the above stipulation is unnecessary. See Be 8(U», Ex park 
National Provincial Bank of England, (1896) 2 Q. B. 12. 

[6a. Where the principals are a corporation or society the bank is 
not to be concerned to see or inquire into the powers of the principals 
or their directors or other agents acting, or purporting to act, on 
their behalf, and moneys in fact borrowed from the bank in professed 
exercise of such powers shall be deemed to form part of the moneys 
guaranteed, even though the borrowing or obtaining of such moneys 
be in excess of the powers of the principals, or of the directors or other 
agents afsd, or shall be in any way irregular or defective or informal.] 

This clause merely expresses the legal position, for, although prtmd Jade the 
surety is not liable unless there is a principal debtor bable [Mountslephen v. 
Laketmn, L. B. 5 Q. B. 613; (1874), 7 H. L. 17), where directors of a company 
guarantee the repayment of a loan borrowed ultra vires of the company, they 
will be held liable on their guarantee. Yorkshire Railway Waggon Co. v. Maelwe, 
19 Ch. D. 478 (where on appeal (21 Oh. D. 309) it was held that the transaction 
in question was not ultra vires ; and Carrard v. James, W. N. (1925) 99. 

[5b. Any accounts settled or stated by or between the bank and 
the principals, or admitted by them or on their behalf, may be 
adduced by the bank, and shall in that case be accepted by the 
guarantors, and each of them and their respive representatives, as 
conclusive evidence that the balance or amount thereby appearing 
is due from the principals to the bank.] 

Sueh a clause is sometimes used. In the absence of some such provision, the 
principal debtor's admission as to the amount owing is not available as against 
the surety. Evans v. Beattie (1803), l> Esp. 26. Even a judgment against the 
principal debtor is not evidence against the surety in an action in which he is 
sued by the creditor {Ex parte Young, In re Kilchin, 17 Ch. D. 068) (following 
the American case, Douglass v. Howland, 24 Wendell, 35); unless, indeed, the 
surety was made a party to the former action, or was served with a third party 
notice. 

[6c. A certificate in writing under the common seal of the bank 
stating the amount at any particular time due and payable to it under 
the guarantee shall be conclusive evidence as against the guarantors, 
and each of them, and their respive legal personal representatives.] 

Such a provision is occasionally used. 

6. As to each of the guarantors any notice may be served on him, 
or his legal personal representatives, either personally or by sending 
tbe same through the post in an envelope addressed to the last known 
place of address of the person to be served, and a notice so sent shall 
be deemed to be served on the day following that on which it i* 
posted. 

7. In these clauses the singular includes the plural, and vice wrad 
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Where several coviMiant as principal debtors, and it is suhseiiiiently arranged 
between them that one shall be liable as a surety only, and the creditor has 
notice, he may do nothing to prejudice the surety without m effeet. releasing 
him. Rouse v. Bradford Banking Vo., (1894) A C .'580 


To THE Bank, Limtij. 

Gentlemen, 

In conson of your making advances or otherwise giving 

credit or accommodation to the Coy, Limtd (hnftr called " the 

principals ”), we, the undersigned, on the footing of the above 
general clauses, guarantee the due payment and discharge of all the 
principals’ liabilities to you, whether incurred before or after the 
date hof, and whether incurred by the principals alone or jointly 
with others, and whether as principals or sureties, and whether such 
liabilities are matured or not, and whether absolute or contingent, 
including liabilities in respect of advances and in lespect of cheques, 
bills, notes, and other negotiable or non-negotiable instruraerits 
drawn, accepted, indorsed, or guaranteed by the pnncipal.s; and in 
respect of interest with half-yearly rests, commission, and other 
usual banking charges [and in respect of ail coats, charges, and 
expenses which you may incur in paying any rent, rates, taxes, calls, 
instalments, or other outgoings in respect of the mortgaged ppty, 
or in insuring, repairing, maintaining, managing, or realizing any 
of the mortgaged ppty, or in investigating the title thtoj; — 

[// so, say : 

And this guararitee is to extend to the person or persons for the 
time being and from time to time carrying on the business now carried 
on by the principals.] 

[If so, add : 

We are not to be called on under this guarantee to pay more than 

1 -] 

Dated this day of . 

If one of two joint guarantors is sued on the guaranty itscll, and judgim.nt 
is recovered, the other one cannot be sued; but it is otherwise when the first 
one is sued on his cheque. See Wegg-Prosser v. Emns, (IHtW) I Q- B. 108, 112, 
113; overruling Cambefort d Co. v. Chapman, 19 Q. B. D. * 

As to liability of surety for interest when creditor has proved m the bank, 
rnptcy of the principal debtor, In re FilzOeorge, (1905) 1 K. H. 48-, In re. nss, 
(1905) 2 K. B. 307. 


Form 593. 


Form 594. 

Letter on 
footing of 
above 
conditions. 


P.— n. 


58 
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Form 595. 

Order for 
accounts 
where one 
guarantor has 
paid off whole 
overdraft , 
which 
exceeds the 
limit of the 
guarantee. 


It is ordered that the following accounts be taken, that is to say; — 

1 . An account of what is due to the pit from the dfts , Limtd, 

for principal and interest under the covenant to pay in the legal charge 
dated the 30th January, 1930, in the pleading^mentd to the 24th 
June, 1930. 

2. An account of all sums properly pd by the pit in obtaining the. 
transfer of the equitable charge in the pleadings mentd. 

3. An account of all sums properly pd by the pit in obtaining the sd 
legal charge. 

4. An account of all sums properly pd by the pit in respect of the 
maintenance of the ppty secured by the sd legal charge and in the 
enforcement of the ad legal charge by the exerci.sp of the power of sale 
thereunder. 

5. An account of all sums of money received by the pit upon the sale 
of the ppty charged by the sd legal charge. 

And it is ordered that the total of what shall be certified to have 
been pd by the pit under accounts Nos. 2, 3 and 4 shall be deducted 
from what shall be certified to have been received by the pit under 
account No. 5 and the balance certified (which balance is in this order 
referred to as balance No. I). 

And it is ordered that balance No. 1 be deducted from the total of 
what shall be certified to be due to the pit under account No, 1 and 
the balance certified (which last mentd balance is in this order referred 
to as balance No. 2). 

And it is ordered that the pit do recover against the dfts , Limtd, 

the amount of balance No. 2, together with interest from the 24th 
June, 1930, at the rate provided in the sd legal charge, and also so 
much of the costs of this action as would have been incurred if it had 
been brought against the sd dfts only, such costs to be taxed by the 
Taxing Master. 

And it is ordered that the pit’s costs of this action and of the sd 
counterclaim be taxed by the Taxing Master, and the Taxing Master 
is to deduct from such costs the pit’s costs hnbefore directed to be taxed 
and certify the balance. 

And it is ordered that the dfts, E. D. B., W. H. P. and E. R., do 
within fourteen days after the date of the Master’s certificate each 
pay to the pit one-fourth pt of the amount of balance No. 2 (but not 

exceeding the sum of 1 .), together with interest from the 24th 

.Tune, 1930, at the rate secured by the contract of guarantee dated the 
0th September, 1928, in the pleadings mentd after deducting what, 

if anything, the pit shall have received from the dfts, , Limtd, 

under the afsd judgment. 
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And It is ordered that the dfta E. D. B. and E. R., do pay to the pit 
the balance of his costs of this action and counterclaim when taxed. 


And the pit is to be at Uberty in case of his failing to recover from 
any of the dfts E. D. B.. W. H. P. or E. R.. the sums'hnbefore ordered 
to be pd by them resply to apply in chambers as he may be advised 
to obtain contribution towards the payment of such sums by the 
other dfts and payment to him of such contribution. 


And the parties are to be at hberty to apply generally. Mmro v. 
Burley (M. 1324 of 1930). Luxmoore, J. 


Form 595. 


1. Where documents of title are deposited with the bank by way of Form 596. 
guarantee for the due discharge of the liabilities of a third person ctiarj,m by 
(in these conditions referred to as the party guaranteed to the bank), surety, 
they are, unless otherwise arranged, to stand as a continuing security 

for the due satisfaction of the liabilities of the party guaranteed to 
the bank, whether incurred before, &c. [as in clause 1 of Form 570j, 

2. All moneys, &c. [as m clause 2 of Form 570]. 

3. The depositors, &c. [as in clause 3 of Form 570]. 

4. The bank, without exonerating, &c. fas in clause 4 of Form 593j. 

5. All dividends, &c. [as in clause 5 of Form 593]. 

6. Any notice, &c. [as in clause 4 of Form 570]. 


To THE Bank, Limtd. 

Gentlemen, 

I have deposited with you the below-mentd documents, by 
way of guarantee for the due discharge of the liabilities of A. B., of 

to you, and upon the footing of the above general clauses, but 

so that the security is not to be available for more than 1. 

Yours, &c. . 

[Particulars of Documents.] 


Form 597. 

Lottpr on 

above 

conrlitioii.^, 


THIS INDENTURE, made, &c., between The Coy, Limtd 

(hnftr called “the coy”), of the one pt, and A. B., of, &c., C. D., 
of, &c., E. F., of, &c,, and G. H., of, &c., (imftr called “the 
guarantors ”), of the other pt. 

Whebeas the coy recently obtained from The Bank, Limtd 

(hnftr called “ the bank ”), an advance of 6,0001. 

And whereas the sd advance was made on the security of an 
indenture, dated, &c., and made between the coy of the first pt, th« 


Form 598. 

Deed of in- 
demnity from 
com|iany to 
dir(*ctor« aiuL 
another for 
becoming' 
BuroiioH for 
company to 
bank. 


68 ( 2 ) 
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Form 598. guarantors of the second pt, and the bank of the third pt, and by 
that indenture the coy and the guarantors, jointly and severally, 

covenanted with the bank to pay to the bank on the day of 

the sum of 6,0001., with interest thereon at the rate of 5 p.c.p.a., 
computed from the date thof, and also so long after that day as any 
moneys remained due on the security thof, to pay to the bank interest 
thereon after the same rate, by equal half-yearly payments on the 

— day of and the day of in each year; and by 

the sd indenture the coy assigned to the bank certain patents and 
patent rights specified or .set out in the second and third schedules to 

a certain agreemt of the day of , which agreemt was framed 

in accordance with the draft thof set forth in the first schedule to 
the coy’s arts of asson, and is hnftr referred to as “ the scheduled 
agreemt,” to hold the same unto the bank, subject to the proviso 
therein contained for the redemption of the same premises on 

payment on the sd day of by the coy to the bank of the 

sd sum of 6,0001., with interest thereon in the meantime at the rate 
afsd, and the sd indenture contained a proviso to the effect that, although, 
as between the coy and the guarantors resply, the guarantors were 
only sureties for the coy as between the guarantors and the bank, 
they, the guarantors, were to be considered as joint and several principal 
debtors for all the principal moneys and interest intended to be 
secured by the indenture now in recital, so that the guarantors, 
their heirs, exors, or admors, should not be released or exonerated 
by time being given to the coy, or by any other dealing between 
the bank and the coy, or by any' act or omission of the bank, or by 
any other matter or thing whatsover, whereby the guarantors, their 
heirs, exors, or admors, or any of them, as a surety or as sureties 
only for the coy, would be released or exonerated. 

And whereas the guarantors, other than the sd G. H., are directors 
of the coy. 

And WHEKEA.S the directors of the coy are empowered by the arts 
of asson of the coy, amongst other things, to execute in the name and 
on behall of the coy, in favour of any director or other person who 
may incur, or be about to incur, any personal liability for the benefit 
of the Coy, such mortgages of the coy’s ppty, present and future, as 
they think fit, and any such mortgage may contain a power of sale, 
and such other powers, covenants, and provisions as shall be agreed 

on; and by clause of the sd arts of asson it is provided, amongst 

other things, that no director shall be disqualified by his office from 
contracting with the coy or from voting in regard to any contract by 
or on behalf of the coy, to give to any director any security by way 
of indemnity. 
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And whereas it was one of the terms on which the guarantors Form 598 

agreed to execute the sd indenture that the coy should forthwith 

execute in their favour a security in the terms hof. 

Now THESE PRESENTS WITNESS AND DECLARE aS follows;— 

1. The coy shaU indemnify the guarantors against all actions, 

proceedings, claims, and demands in respect of the sd indenture of 
the — — day of . 

2. The coy shall, upon the recjuest m writing of the guarantors, 
pay off the principal moneys and interest secured liy the sd indenture, 
and procure the release of the guarantors from all claims under or m 
respect of the sd indenture. 

3. The coy hby charges in favour of the guarantors, the undertaking 
and ppty of the coy whatsoever and wheresoever, both present 
and future, with the payment of all moneys which shall from time 
to time become payable under clause 1 hof, and as a security for the. 
due performance by the coy of all the obligations imposed on the. 
coy by that clause. 

4. The sd charge shall operate as a fixed charge, so far as oonccriis 
the sd patents and patent rights, and as regards the residue of the 
jiremises hby charged shall operate as a floating .security. Never- 
theless, each of the guarantors shall be at liberty, at any time, by 
notice in writing to the coy, to determine the floating character of 
the charge afsd as regards any parlar asset specified in such notice, 
and thereupon the charge, as regards such asset, shall become and 
operate as a fixed charge, and shall cease to be a floating charge. 

5. The statutory power of sale conferred on mortgagees by sect. 101 
of the Law of Ppty Act, 1925, shall apply to the.se presents, and 
shall be exercisable without further notice by the guarantors at 
any time after the coy shall have committed any breach of any of 
the obligations hby imposed on it, and sects. 104 to 107 of the sd Act 
shall be regarded as modified accordingly. 

6. The coy irrevocably appoints the guarantors to be the attorneys 
or attorney of the coy, in the name and on behalf of the coy or 
otherwise to execute and do any such assignments, conveyances, 
assurances, and things as the guarantors may find it necessary to 
execute and do for the purpose of carrying any such sale as afsd into 
effect. 

7. The guarantors may, at any time after the power of sale afsd 
has become exercisable, appoint any person or persons to be a 
receiver or receivers of the ppty hby charged, and a receiver or 
receivers so appointed shall have power to take possession o t e s 
ppty charged, to carry on, or concur in carrying on, the business of 



918 


DEBENTURES AND DEBENTURE STOCK. [ChAP. LXXXIX. 


Form 598. 


Form 599. 

Resolution 
approving 
de^ of 
indemnity. 


the coy, aod to sell, or concur iu selling, any of such ppty; such 
receiver shall be the agent of the coy, and all moneys received by 
such receiver or receivers shall, after providing for the matters 
specified in the first three paras, of clause 8 of sect. 109 of the sd Act, 
be applied in paying ofiT all moneys for which the guarantors shall then 

be liable under the ad indenture of the day of -, and in 

making good to them all moneys they may previously have pd, and 
generally in effectuating the complete indemnity of the guarantors 
in accordance with clause 1 hof, and any surplus shall be pd to the 
coy. 

8. The coy hby covenants with the guarantors, and as a separate 
covenant with each of them, that the coy will duly observe and 
perform all the obligations hby imposed on it. 

9. In these presents the expression “ the guarantors,” where the 
context admits, includes the guarantors and each of them and their 
and each of their heirs, exors, admois and assigns. 

In witness, &c. 


That the proposed deed of mdemnity submitted to the meeting he 
approved, and that the common seal be affixed thto. 
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The page nfereMes to FoKMa are printed thus 1 254], 


ABATEMENT, 

of action, notice by plaintiff’s solicitor, 556 
orders on, 550 [556, 557] 


ABRIDGED PROSPECTUS, 
how far allowable, 174 


ABROAD. [A«d sec Eoeeiqn PaopEaTY 1 

mortgage created, Board of Trade regulation, 189 
mortgage of lands, by deposit, 851 
proceedings by secured creditors, 59, 60 
proceedings by unsecured creditors, 59 
securities on property, 55 el seg. 
trustee, delegation of trust on going, 96, 102, 103 
unsecured creditors taking proceedings, 69 


ABSENT PERSONS, 

binding of, as to compromise in proceedings concerning a trust, .564 

ABSOLUTE ASSIGNMENT, 

registered debenture, 209 


abstention from inquiry. 

constructive notice by, 166 

ABSTRACT OF TITLE, 
on sales by Court, 709 


acceleration, 

time for payment of debentures, 

non-registration under sect. 79.. .119, 186 
provision for, 279, 280 [346] 

ACCESS, 

company’s, in trust deed, to books, &c. [337J 

accident, 

meaning of term, 193 


ACCOUNT, 

closing an account at bank, 667 
debts, of, creditors for, 650 
receiver to give security to, 593 
surety for, 696 
undertaking by [690] 


ACCOUNTANTS, 

acting solely as book-keepers held not to be preferential creditors, 683 
clause as to appointment of [291] 
trustees’ liberty to employ, 96 
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ACCOUNTS, 

additiunal, summons for [636] 
advortisements for creditors and claimants, 66(l 
claims of creditors, 661 
affidavits in answer to inquiries [663J 
alterations, rule aa to verification. 622 

certfficate of master or registrar in answer to, 665 [666 ei Sfg. \ [67 IJ 
eh ambers, 

attendances, 040 
course of proceedings, 647, 648 
papers for use of judge and master, 640 
.summons to jirocped, 648 
claimants and eretlitors on enquiry as to, 650, 6.5] 

debenture action, delamtures and debenture stock, order I'or niquiries 
and [620] 

ordered at any stage of proceedings in cause o? matter, 653 
orders for (622 et «c?.| 

to add inquiry to judgment [635] 
under Ord. XV. r. 1 [622] 

]rrocccdings in ebambers [647 el wj.] 
classifying interesls of jiart.ies. 640 
names of solicitors, 648 

service of notice of judgment or order and when dispensed with, 648 
settlement of ilced, 648 
.summons to proceed, 648 
vorification and vouching, 653 
proof of clnims, 6.56 — 6.53 
special direi lion.s for taking in chamla'is, 653 
.summonses to iiroeeed. 648 
surcharge, 653 
vouching, 6,53 
when directed, 653 

ACCOUNTlS (KECEiVERS), 764 ei aeq. 
affidavits a.s to [768 — 771, 775] 

agent aliroad and vouchers in foreign languages [760] 
as to receiver’s account [768] 

by receiver and manager, as to pay menth for wages, &c. [760] 
nothing received [775 J 
of sureties, as to means [771] 
balances paid into Court, 706 
certificate of allowance, 766 
certibeates of passing |771 — 776| 
chambers, leaving in, 765 
filing of, 764 
form of, 765 [767] 

lodgment schedule to order appointing receiver [5871 
master’s or registrar's certificate [771] 
order discharging receiver on passing final account [776] 
order discharging receiver without passing further [788] 
passing, 765 ■' 

receivers’ account [767] 

consequences of default, 765 
registrar’s certificate [773] 
rules as to vouching, 765 

summons — taking of. when receiver deceased [776] 

ACTIO PERSONALIS MORITUR CVM PERSONA, maxim, 455 
ACTIONS, 

debenture and debenture stock, to enforce, 486 et sea. 
abatement of or change of interest in. ,556 
notice by plaintiff’s solicitor, 556 
orders [556 ei «eg.] 

accounts and inquiries may be ordered at any stage, 653 
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ACTIONS — continued* 

debenture and debenture stoek, to enforce 
adding a defendant. 5f)6 


-i'Oiitinufd . 


adverti.qeinents for daima of creditors |6.')6 d sen I 
clam in response to [058] 
answering affidavits in, .'i03 
appearance, 54S, 544 

memorandum of, 544 [546J 
notice of, 544 
time for, 544 


where company m liquidation, 54,5 
aHsigneea of equity of redemption, 48it 
assignment to winding-up judge, 517 
available defences by eoiiipaiiy. 57ti 
behalf of class on, 488 
beiieficiarioR not, joined in. when. 488. 488 
carrying on, after death, *r. of parties, .■>.■>.■> 
certificate of Master in. 494 
chambers, proceedings in, 4it4 
charge declared on judgment In eonsen 1 , 494 
claim for judgment or payinent, ,570 
class, by one on behalf of, 488 
cominoii forms in, 515 ,4 seAf. 
company as jiarty to, 488 
conduct of, application lor 562 [50:1, ,'/6:fJ 
affidavit in support of [.5t>3j 

where plaintiff was indebtinl to defendant lompany, ,'>02 
where two or more actions are consolidated, .582 
consent to judgment hy one defeiidaiil on behalf. 5.'12 
consolidation of, 504 [5(14, 505] 
costs, 578 et •le.ij., 817, 818. .4/ui see Costs. 
counterclaim, 553 


death, order to carry on, after. .556 

debenture holders, on behalf of, .558, 5.54 

declaration of a [first | charge, claim for [.57(1J and note 

defences available for company, when, 498, ,570 

defendants, 488, 489 

different classes of holder.s. where. 487 

discontinuance of, 495 

dominus Ulis — plaintiff is, 532 

first step in enforcing, 492 

floating charge — issue of writ by holder to jirotcct hi.s inteicst lieiore 
principal money due, 480 
foreclosure by, 495 
forms in, 515 

indorsement of claim on writ, .530 cl seq. and forms, 
judgments, 493, 614 [021]. .4»!d .w .Iuiximent or OitniiH 

not to be served on debenture holders, hiif only notice by ciiciilar, 


636 


liberty to bring and proceed, 526 [528 d .vry.] 
mortgage, 486 
motion for judgment, 068 
motion to dismiss for want of notice, 5J5 
notice of motion, 615 [523] 
service of, with writ, 516 
notice of trial, 579 
on behalf, <fec., 553, 554 

not applicable to action of deceit, 467 
pari passu holder obtaining judgment, Ac., is tnistw for the ilass, 
137, 138, 484 

parties to, 487 — 489, 531, 562 d aeg. 
adding, 552 el seq, 
description of, in writ [534 — 537j 
pending when winding-up commences. 491 
persons served with notice of judgment. Ac., when bound, 641 
place of trial, 680 
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ACTIONS — cvntinutd. 

debenture and debenture stock, to enforce — continued. 
plaintiffs, 486, 487 

appointment of receiver, 498, 499 
dissolution of company after, 632 
pleadings [668 et aeq.] 
principal not payable, 490 

receiver appointed in action is not to be sued as receiver in another 
Court, 506 

receivers and managers, appointment of, 492. 496. 496 
reply and subsequent proceedings, 579 
representation order, 632, 662 [669, 660J 
representative action, 553 
costs, 613, 817 

revival of, where plaintiff dead, order as to [556] 
second debenture holders as parties, 489 
secured, 486 

set-off and counterclaim, 677 
sketch of proceedings in, 492 
statement of claim, 647 

default of apjiearance and, 648 
stockholder (each) entitled to sue [346] 
subsequent incumbrancers as to defendants, 488, 489 
summons, 516 
forms of [624] 

to proceed as to appointment of receiver, 694 [596] 
supervision order, after obtaining, 491 
transfer, 517, 790 [792 et aeq.] 
ca-ses for, 791 

in winding-up. 517, 518, 790, 791 
trustees, by, 487 

uncalled capital, orders as to getting in [703, 704] 
realising, 698 
unsecured, 482 

winding-up, liberty to proceed, 491 
without pleadings, 548, 668 
wrong plaintilf, 553 
directors’ liability (sect. 37), 449 

cases in which the Act applies, 452 
comments on the Act, 452 ef aeq. 
contribution, 449, 450 
indorsement on writ [466] 
provisions of the Act, 467 
statement of claim [456] 

Statute of Limitations, 455, 459 
what has to be proved, 460 
for damages, 

sect. 36. ..467 et aeg. 
bankruptcy, 459 
death, 460 

liability of directors and others, 469 

non-disclosure in prospectuses, for, are the proper remedy, 
467, 468 

statement of claim [460] 

Statute of Limitations, 459 
writ [460] 

for rescission for misrepresentation, 427 et aeq. 

not the remedy where non-disclosure in prospectus (sect. 81), 467 
(miscellaneous), to protect debenture and debenture stock holders, 482 
of deceit, 461 et aeq. 

bankruptcy, proof of damages in, 466 
death or bankruptcy, 466 
defendant himself deceived, 464 
fraud to be proved, 464 
indorsement on writ [466] 
measure of damages, 465 
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ACTIONS — continued. 
of deceit — continued 

miBrepresentation, what sufficient to support, 461, 462 

period of limitation, 465 

statement of claim [466] 

what plaintiff must prove in, 461, 462 

ACT OF PARLIAMENT, 

constructive notice by moans of, 154 
liberty to liquidator to promote Bill for an [760] 

ACTUAL NOTICE, 

meaning of, 162 

ADDITIONAL SECURITY, 
stamp duty on, 226, 234 

ADJOURNMENTS, 

adjudicating on claims, 651 
to judge, in winding-up, 62.5 

ADJUDICATION, 

claims of creditors, 651 

rights of creditors, on, after advertisement, 650, 661 

ADMINISTRATION PROCEEDINGS, 
costs of, 86 

ADMINISTRATORS, 

of intestate estate, « ■ • sre 

may sue and be sued usually without joining beneficiaries, 566 
parties to action of, 553 
service of notice of judgment or order, 666 


ADMISSION OF FACTS, 

judgment on motion for judgment upon, 616 


ADVERTISEMENT, .. 

creditors and claimants for accounts and inquiries, 660 [666 H se?.J 
meetings of debenture holders in action [804] roam 

notice to bearers of bearer debentures of intended payment off [«88J 
prospectus may be, within Act of 1908. ..167 
response to, claim [668] 


AFFIDAVIT, 

alterations in, 521 

in accounts verified by, 522 
answer to inquiries, in [663] 
application for liberty to bring actions [528] 
as to claims [659] 

as to continuing receiver and manager 108/J 
before whom, affidavits may be sworn, 620 
blind or illiterate person, by, 621 
chambers, use in, 522 
claims made, as to [669] ^ 

clerk or partner of soUcitor, before, o22 
colonies, Channel islands, &c., in, -i-i 
conduct of action, as to [662] 
consent of new trustees to act, 522 
contents, 520 
continuing manager [687] 
copy to be left for judge, 496 

cross-examination of deponent, 620 
defective, 621 

defending, as to receiver [768] 



924 


INDEX. 


AFFIDAVIT — conhnued. 

deponent’s description and abode, 521 
two or more, by, 521 
evidence by, when allowable, 520 
exhibits, 

ccrtilicate on, 622. 
rule as to, 522 

ex parte applications, on, 522 
filing, 519, 521 
time for, 622 

fitness, auctioneer in action |724] 
form of, rule as to, 520, .521 

examples [52.5] ,..,..1 

further funds, as to payment of, to ])ro.sceuU' action [iJ / 1 
guarantee society as receiver’s surety, as to fitnes.s of [598] 
illiterate persons, by, 521 
joint, form of [52,5] 
motion, on, 520 

for receiver, in sujiporl of [584] 
new trustee, verification of consent to ai't, .522 
notice of intention to use. in chamliers, .522 
office copies, 519 

creditors filing affidavits, not bound to take, 6ol 
of service — of writ of aumiiions |64]] 
of notice to prove in action [601] 
one person, by [525] 

proof of clainis of creditors and others |fi62J 
notice of filing of. 651 
post ponenient , 651 
service of notice to prove [661] 
proper office, filing in, 521 
proving claim in debenture action [662] 
receiver [and manager], by sureties ol [697J 
as to reduction of security [604] 
in support of motion for ( 584] 
receiver’s accounts ]768 — 771] 
receipts, of [775, 776] 
rules as to, 520 — .522 
scandalous matters, 521 
Scotland, in, 520 

service of notice of judgment or order [641] 
service of summons [656] 
service of writ of summons [541] 
several persons, 021 

solicitor, swearing before clerk or partner of, 522 
sources of information to be stated, 620 
stamiiing, 622 
summons, service of [656] 

supporting application for conduct of action [564] 
sureties as to means of receiver [771] 
of... 698 

swearing, before whom, 520, 522 
time for filing, 622 
title of, 520 

two or more deponents, 521 
form [626] 

use of any previously filed, 522 
AGENT, 

abroad, liberty granted in debenture action to apply for appointment 
of [634] 

constructive notice through, 152 
director is, 133 
mercantile, 867 

Factors Act, 1889, powers under, 867, 868 
definition in, 867, 870 

provision in trust deed for appointment by trustees [340] 
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AGENT — continued 

receiver appointed by Court is not an. 606 
where receiver is company’s, 281, 471 
where receiver is debenture holders’, 281, 282. 331 
where receiver is mortgagee’s, 471 

agreement. 

charge on debentures, for | 31!>, 320] 
exchange of debentures for shares [415] 
extension of time for payment of debentures [417] 
issue of debentures or debenture stock, for, 152 
Law of Property Act, 1925, effect on, 847, 848 
loan from bank, for — acceptance securtsd by debentures |9()3, 904] 
order confirming [713] 
statements as to, in prosjiectus, 167 
take debentures, specific performance to, 178 
to accept shares in satisfaction of debentures |415| 
agreement for filing thereunder [416] 
to issue dobonturos, whether is good security, 181, 182, 190 
position of persona entitled under agroomont, 151 
whether it requires registration, 181 


ALLOTMENT, 

debenture holders given right to call for allotment of shares (2HH, 290| 
debentures in c.\ehange [262] 
letter of, as to debentures [263 el neq . ] 
debenture stock [264] 
stamp duty, 229, 230, 232 

scrip certificate to bearer conferring right to call for shares [289, -90] 

ALLOWANCE. . 

debentures, on — particulars to be registered under Aet of 1.)-.>...J87 
deposit as security not to be treated as issue a1 discount, 187 

AMALGAMATION, 

winding-up with view to, 347 

.Stock Excliaiige requirement as to premium, .{47 


AMBIGUOUS STATEMENTS, 
danger of, 431 
in prospectus, 430, 431 

ANNUAL SUMMARY, 


provisions of Act, 199 , , , kiu uiui 

statement in form of balance sheet to be uicludeii i . . . . - 
to show mortgages and charges, 199 


APPEAL. . , (uuMi 

from decision of foreign Court, lilierty for trustee |. 
from registrar or Master, 797, 798 
receiver to oppose [739] 


APPEARANCE, 

address for service, 644 

after service of notice of judgment or order, 
proceedings, 637, 644 
Central Office, in, 643 
default in, 543 

statement of claim and, 648 
defendant in person, 644 

not residing in district, 543 ^ 

defendants appearing by same solicitor. oM 
in actions, 

memorandum of. 544 [545] 
rules as to, 543, 544 
when entered, 544 


confers liberty to attend 
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APPEARANCE — continued. 
irregularity in, 544 
memorandum of, 
form of [545] 

when company in liquidation, 545 
non-appearance after service of notice of judgment. 649 
notice of, 644 
time for, 644 

APPLICATION, 

Court, to, clause in trust deed as to 1 3:t8] 

debenture holder, by, as against his representative in an action, 653 
debenture stock in exchange for new debenture stock [262] 
debentures or debenture stock, for, 180 
for debentures, letter of, 263 el seq. 

of proceeds of issue of stock, jjrovisions in trust deed [367 el 
APPOINTMENT, 

new trustees of covering deed, 80, 82 [346] 

of nominal reversion of leaseholds under old law, 319 
receiver and manager — by Court-. .582 (Chap. LVll.) 
order appointing [.58,5] 
under power in debentures [470] 

APPOINTMENT AND QUALIFICATION OF DIRECTORis, 
restrictions on. 174 

APPROPRIATION OF PAYMENTS. And set Baukkrs; Bankisu aud 
Advance Seccrities. 

order of, wlierc intention not shown, 850, 857 
rules as to, 864 el seq. 
account, current, 854 

Clayton's case, 856 . 

combining two or more accounts, 857 

debentures deposited by company to secure advances “ on current 
account or otherwise,” 856 

ARRANGEMENTS (sect. 163), Chap. LXXXVIII. 
discretion of Court as to scheme, 836 
power to compromise with creditors and members. 836 
practice a.s to, 836 

release of guarantors of debentures, 314 

section extends to a going company as well as to one in winding-up, 164 

ARTICLES OF ASSOCIATION, 

appointment of debenture and debenture stock directors [424, 426] 

authorising directors to borrow, 46 

borrowing, 

elauses as to, 50 
directors’ powers, 51 

constructive notice to public of contents, 127, 164 
debentures authorised by clauses, 46 

representation of trustees on board of directors [424 — 426] 
requirements as to debentures, &c., 123 
security for debentures, provisions as to, 50 

ASSESSED TAXES, 

income tax, include, 683 

ASSETS, 

charge on, includes uncalled capital, 60 

debentures, yet winding-up order to be made, 

4o5, 4oo, 610, 6H 

undistributed — creditors coming in after certificate, 666 
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ASSIGNMENT, 

debentures, mpnmdfMie subject to equities, 2U) 
debts, of, what is “ absolute assignment,” 209, n. 
of ehose in action is primd facie subject to equities, 24 
of undertaking, old forms of debentures, 35 

ATTACHMENT, 

debt of company, of, by judgment creditor, when good against dehentiirr 
holders, 484 

uncalled capital cannot be subject to, 48.3 

ATTEND, 

liberty to (proceedings), 644 
orders [044 — 646] 
summons for [644] 

ATTENDANCE, 

authority of client for solicitor to apply for leave for, 644 

by counsel of receiver at public examination [7.38] 

costs of separate, 649 

orders giving liberty [644 — 646] 

proceedings in chambers, rules as to, 640 

ATTOHNEY, DOWER OK. Sec Powku or Attok.nk.v. 

ATTORNEYS, 

of trustees, power to employ, 95 

express powers in trust deeds [337] 

covenantee may be appointed, 337 

ATTORNMENT 

clause in trust deed, 337 
to receiver, order for [753] 

AUCTION, 

power for trustees to sell by, 98 
compound liabilities, 98 
depreciatory conditions, 98 
give receipts, 98 
insure, 99 

sale or mortgage by, 99 

AUCTIONEERS, 

affidavit of fitness [724] 
affidavit as to value and reserve price.s [725] 
certificates, result of sale in action [727, 729] 
remuneration of, on sales, when paid into Court, 711 
repay sums advanced to pay rates [695] 
summons to fix remuneration [726] 

AUDITORS, 

inspection of reports of, 200 


BAILIFFS, 

trustees, employment of, 95 


BALANCE, 

orders for his being discharged and payment of [786 e< seq.] 
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BALANCE SHEETS, 

including, in annual retiun, 199 

not applicable to private company, 199 
inspection of, 

by debenture holders, 199, 290 
by shareholders, 200 

BALLOT, 

covenant to redeem “ on and after” fixed date subject to, 17, 122. 
BANK, 

building societies, borrowing powers used for objects of banking,. 806 

cariving on liusiness of a distribution of assets after payment of 
valid debts, 866 

company's overdraft with — (lavment by directors of, in consideration of 
debentures (sect. 212), L'lS, 218 
debentures to tiearer as security, acceptance by, 907 
deposit of debentures to .secure account, 140, 207 

debentures not to be deemed redeemed when company’s account 
ceased to lx‘ in debit tseet. 194). 149 

BANKEBIS, 

account. i lo.siiig an. H.'iT 

advances liy, consideration for, 844, 84.'> 

appropriation of payments, 864 

Bills of Exchange Act, 1882, protection under sect. 82... 857 

crossed cheques, protection on, 857 

customcis’ accounts, honouring cheques by, 857 

equitable charges. Set- Equitable (.'uako'ES. 

guarantees, 861, 862. 

intere.st, charged by. 858 

lien of, 859, 860 

mortgages to, 843 ct .leij. 

protection on crossed cheques, 857 

tnistecs’ employment of, 94. 102 

BANKING ACCOUNT, 
closing of, 8.')7 


BANKING SECURITIKE, 

agreements for deposit to secure advances [878 p< sr^.] 
bearer securities 1 886] 
bills and dobenture.s in blank [903] 
debentures to secure current account [893J 
for deposit of goods warrants [887] 
loan for specified amount [888, 889] 
appropriation of payments, 854 
order of, 856, 8,57 
rule in Clayton’s case, 856 
bills and deposit of debentures in blank [903] 
bills of lading, dock warrants, Ac., advances on, 867 ft sea 
building societies, loans to, 863 rt seq. 

“ closing ” banking account, what is. 867 
combining two or more accounts, 857 
compound interest, 868 


costs, generally, 878, 879 

crossed cheques to which customers not entitled 867 

current account secured on debentures ceasing to be in debit, 856 

deposit, agreement for [878] 

deposit of debentures payable on demand [891 8921 
moaning of “ on demand,” 892 ’ 

forms [878 et sej.] 

fraud on guarantor, where lender stands by 862 

general deposit security [886] 

goods warrants, agreement to deposit [887] 
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BANKING SECUKITIES— con«iniiei. 

guarantees as to, 861 — 863 [907] and notes [913, 914] 
consideration, 861 
continuing, 863 
firm, by, 861 

interest, liability for (Stat. of Lim.), 86.') 
joint and several [908] and note 
letter on footing of [913] 

Statute of Frauds (now sect. 40, L. P. A. 192,5), as to, 861 
indemnity from company to directors for becoming sureties [915] 
resolution approving [918] 
lien, 869 

memorandum charging on deposit of documents [880] 
memorandum on deposit of debentures to secure current account [ 893] 
mortgages to banks, 843, 863 

present and future advances [906] 
uncalled capital, of [896, 899] 
negotiable securities, agreement to deposit, 851 [886] 
notice before calling in or paying off, 868 

notice by banker of contents of document deposited by one custotner as 
security by another, not to be implied, 853 
notice by mortgagee to pay off, withdrawal of, 859 
option to buy security debentures [901] 
overdraft by agent in fraud of his principal, 859, 860 
overdraft by debtor in fraud of guarantor who has dc|)oeited socunties, 862 
payments, appropriation of, 854. 

order of, where intention not shown, 856, 857, 
power of attorney to execute mortgage [885] 
proposal to secure overdraft [885] 
release of guarantor, when, 908, 910 
specified sum, deposit of securities to secure loan of. 888 
stamps on, 876 
surety, 

^arge in favour of bank j 916] 
letter on footing of [916] 
uncalled capital, on [896, 897, 899] 
withdrawal of notice to pay off, 859 


BANKRUPTCY, 

administration, rules of, 512 

debenture holder, 216 

defendant’s, order to carry on proceedings [ooUJ 
effect of. 

action of deceit, in, 466 
action under sect. ,35... 459 

proceedings for rescission in, 446 

in action for damages against directors. *59. 469 
of plaintiff in action for rescission of contract. 446 
trustee may obtain order, 666 

of defendant sued under sect, 36.. .459 

order and disposition clause not applicable to company, 198 
parties to action of, 555, 566 

reputed ownership section of Bankruptcy Act, exception 
rules of, applicable in winding-up, 612 
transmission of debentures and stock o”. jf *6 
trustees’ power to transfer debCTtures, 27 

repre^nt bankrupt plaintiff m action. .iDb 

BANKRUPTCY ACT, 1914, within, 216 

“ reputed ownership section of, 
set-off of debenture debts under, 216 


P.— D, 
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BEARBK, 

debentures to, 907. See Bearer Dbbentitebs. 
scrip certificates to, 183 
negotiable, are, 183 
stamp duty on, 235 

BEARER CERTIFICATES (PROVISIONAL), 
for debentures, 183 [267] 
negotiating, 30, 31 
stamps, 229 

BEARER DEBENTURES, 30 el seq. 
bank accepting, as security, 907 
capable of registration [293] 
form of [293] 

conditions in [294 et segJ] 
conditions usually indorsed [286 et eeq.] 
coupons to, 219 

Crouch V. Credit Fonder overruled, 31 
deposit as security, 206 
form of [285 el seq!\ 

capable of registration [293] 
mortgages of, 213 
negotiability, 

advantages of, 30 
clause as to, in debenture [287] 
clause may now be omitted, 287 
negotiability by Law Merchant established, 30 d seq. 
object of making to bearer, 30 
power to call for registered debentures [288] 
receiver, appointment of, 281, 282 
registrations, 186, 190 
scrip certificates, 183 
transfers, 209 

Statute of Frauds, as to, 210, 211 

BEARER DEBENTURE STOCK, 
certificate [271] 
mortgages of, 213 
negotiability, 183, 274 
transfer of, 209 

BIDDING PAPER, 
form of [724] 

BILL IN PARLIAMENT, 

liberty for receiver to promote [760] 

BILL OF SALE, 

charge in nature of, requires registration, 186 
registration of company’s securities having effect of, 186 
transfer of debentures, whether, 215 
what is not one, 188 

BILLS OF SALE ACTS. 

“ bill of salci” what included in expression, 875 

charges, how affected by, 846 

transfer of debentures charging chattels, 216 

use of word “ debenture ” in Act of 188k..4 

whether applicable to debentures or debenture stock, 184, 185 

BLANK, 

debentures, 181 

deposit of debentures in, 206 

transfer, 214 


BODIES CORPORATE JOINT TENANCY ACT, 1899., .81, 350 
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BOND, 

equitable mortgage of, 849, 850 
guarantee society’s, as receiver’s surety [600] 
stamp duty on, 226. 

BONUS, 

certificates for payment of additional sums out of profits and issued with 
debentures, 205 

cannot be surrendered for paid-up shares, 20.5 
registered debenture, in case of, 205 

BONUS SHARES 

cannot be issued for surrender of right to future profits, 205 
to subscribers to debentures or debenture stock, 208 

BOOK DEBTS, 

absolute assignment or charge, 189 
meaning of, 189 

negotiable instruments to secure, 187 
priorities of charges on, 146 

receiver empowered to accept offer for purchase of [751] 
registration of mortgage or charge on, 186 

re-insurance, contract involving, does not require registration if i(< creates 
no charge on, 189 

BOOKS, 

when security comprises, 60 

words sufficient to carry in a charge, 60 

BOOKS AND PAPERS, 

delivery to receiver, 60, 608 
order for [608] 
summons [608J 

discovery of, against receiver, 60 


BORROWING, 

application moneys to be paid 


for shares of directors before power 


exorcised, 175 

articles of association, clauses in, 46, 47 
certificate to commence business before, 46 


company’s power, 41 et aeq. 

extension of, 43 , , 

contract for, enforcement of, against the company, 180 d seq. 
debenture stock, whether issue is, 42 


perpetual, 43 

directors’ powers, 44, 46 — 48 
implied power of trading company, 42 
irregularity in delegation „ 

irregularity in exercise of powers, 129, l>>o 
limit of, presumption as to, 129, 130 
resolutions extending [238, 239] 


limitation of power 

in memorandum, 42, 50 
in articles of association. 46, 47, 50 
powers of company as to, 41 et seq. 

debentures and debenture stock, on. 41 
priority of borrowed money over proferentmJ 
private company, by, 44, 45, 46 
receiver, by, 476 

Court may grant on conditions, 
liberty for, 686, 689 [690 et aeq.] 
limits on, 689 
peraonal liability of, 690 

69 ( 2 ) 


cTvrlitors, 690 
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BORROWING — continued. 

resolutions as to eiercise of powers [238 ei teg.] 

resolutions extending directors’ powers [238, 239] 

restrictions on exercise of power. Act of 1929. ..44 ei *eg., 176, 176 

return to Commissioners of Inland Revenue, form of, 237 

securities to bankers, 843 ei seq., forms [878 et seg.] 

equitable charges, old Statute of Frauds in relation to, 847 
equitable mortgages for temporary advances, 843 
consideration for the equitable charge, 844 
registration, 847 

Law of Property Act, 1926, in relation to equitable eharaes, 847 
personal chattels. Bills of Sale Acts, 1878, 1882, effect o^ 846, 847 
statutory restrictions on. Act of 1908. ..44—46, 176, 176 
statutory undertaking of companies, on, 52 
subrogation, 853 

trading company, implied power of, 42 

BREACH OF TRUST, 
directors, by, 134, 135 
liabilities of tmstee.s, 92, 340 
proceedings for, 705 
relief by Court , 86 

trustees, under Act of 1925. ..92, 340 
Statute of Limitations, 97 

BROKERS, 

constructive notice by means of, 153 

Factors Act, 1889, power as mercantile agent under, 867 et stq., 870 
trustees’ employment of, 94 

BUILDING SOCIETIES, 863 et eeq. 

Acts of 1874 and 1894, points on, 866, 866 
Imnk, business of a, 866 
borrowing powers of, 863, 860 

purpose within society’s objects, 866 
limits on borrowing, 865, 866 
loans to, 863 et seq. 

precautions as to, 864 

mortgage, payment of a legal; statutory receipt of sooioty vests legal 
estate in person entitled, 866 
overdraft from society’s bankers is borrowing, 866 
personal liability of diiectors, 865 
receipts, vesting effect, of, 866 
rules of, notice imputed to lenders, 863 
unlimited power to borrow is ultra vires. 865, 866 

BUSINESS, 

carrying on, receiver, by, 474 
personal liability, 606 

registrar’s certificate, evidence of title to oommenee, 44 
when companies are entitled to commence, 44 46, 176, 176 


CALLS, 

power of receiver to make, 898 
CAPITAL, 

uncalled, as to mortgaging. And see Uncalled Capital. 
clauses in articles, 46 
clauses in debentures [273] 
clauses in trust deeds [376, 377, 378] 
realising, 898 
the company’s power, 63 
the directors’ power, 50 
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CARRYING ON BUSINESS, 

receiver appointed by delwnture holders 1 2811 474 
Court, 603, 604 
personal liability of, 506 
trustees’ power under deed [329] 

CASH PAID TO THE COMPANY, 
what is, 74, 75. 


CERTIFICATE, 

account, registrar’s certificate of result [669] 
bearer debenture stock, form of [352] 
scrip, 183 

stamp duties on, 224, 230, 232 
company’s obligation to issue within limited time, 38 
counsel’s, as to short cause, 616 

debenture stock, requirements of Stock Exchangp, 347, 349, n. 
debenture stock, to bearer, provisions of, and operation, 40 |271] [S.i 
ei se^.] 

completion of, for delivery (sect. 67), 38 
forged transfer, in case of, 211 
registered holder, 38 [270] 
estoppel by, 39 
form of [38, 270] 

results of accounts and inquiries |666 et neq.] 
results of sale [708] 

submission of form to Stock Exchange, 270 
deposit of, as security for advance, 849, 850 
exhibits, on, 522 
forms of [267 et aeq.] 
income [302] 

Land Registration Act, 1926, charge [406] 
loan obtained by receiver [478, 479] 

Masters’ or registrars’, 666 [666 et aeq.i 

contents of, 665 

creditors coming in after filing of, 666 

filing of, 666 

form of, 666 [666 et ««?.] 

when binding, 666 

Masters’, Supreme Court, in debenture action, 494 
or registrars’, varying [677] 

provisional, of debentures and debenture stock ]26i et 8eq,\ 
receiver’s security given [603] 
registered debenture stock, form of [349] 
registrar’s, 

as to result of inquiry, 665 [666] 
as to result of sale by auction [729] 
as to result of sale by tender [728] 
that company entitled to commence business, 44, 4o 
that mortgage charge registered, 191, 197, [403— 40 j] 
registration of mortgages and charges, 
conclusivenesB, 191, 192, 404 
forms of [398 et aeg.] 
registration of debentures [403—405] 
registration of trust deeds [404, 406] rs.mi 

sale by tender, registrar’s certificate of result [y-B] 
scrip (bearer), 183 
scrip (registered holders) [269] 
summons to vary [677] 
order [677] 

trustees of, indorsed on debentures [291] 


CHAIRMAN, 

declaration of, to 
meaning of “ 


be conclusive [356, 367] 
conclusive,” 367 
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CHAMBEHS, PROCEEDINGS IN (Ch»p. LXV., 647 (t 
accounts and inquiries, working out, 648 
allowances in taking, 663 
may bo ordered at any stage, 663 
mode of vouching, 663 
niles as to, 648 

special directions for taking, 663 
summons to proceed, 494, 647 [665J 
verification and vouching, 663 [665] 
when directed, 653 
adjudication on claims, 651, 662 
advertisemeut for creditors, 660 
by whom prepared, 060 
form of, 650 
affidavit, 

notice of intention to use, 522 
of claimants, 651 

of execution of transfer of debentures [663] 
proving claim [662] 
verifying, 652 

attendance of parties not directed to attend, 660 
att<'ndances, 649 

liberty to attend [644 — 646] 

binding persons not served, 638 . • - ranK nrm 

certificate, Master's or registrar’s, as to results of inquiries [666—670] 
order varying registrar’s [677, 678] 
claims in, 

adjournment, 651, 6!)2 
adjudication, 651. 662 
advertisements for, 650 [666] 
affidavits. 661, 6.52 [659, 660] 
after time fixed, 650 
costs, 643, 049 
disallowed, notice, 652 
examination of, 661 
form [658] 

particulars of, creditors not sending in, excluded, 660 
verification of, 661 
classifying interests of parties, 649 

copy judgment or order and registrar’s note to be loft, 648 
costs, creditor, on establishing claim, 652 
parties appearing separately, 649 
course of. 649 

dispensing with service, persons bound, 649 

documents to be left, 648 

examination of claims, 061 

inquiries may be directed, 663 

judgment or order, office copy to be brought in, 648 

Masters’ or registrars’ certificates, 665 el etq. 

mode of payment of creditors, 652 

necessary parties not all present at hearing, 649 

notice to creditors, &.c. of claims allowed or not, 662 

notice to produce documents, 651 

notice to produce security [659] 

papers for judge and Master, 649 

payment of creditors, 662 

jmiduction of documents, 651 

proof of claims f 662] 

proof, affidavits [662 et seq.] 

registrar’s certificates, 666 [666 el sej.] 

service of notice of judgment or order, and when dispensed with, 648 

service of notices on creditors or claimants, 661 

settlement of deed, 648 

solicitor may be selected by judge, 649 

solicitors’ names, 648 [6.55] 
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CHAMBBES, PROCEEDINGS IN— cojUi»Med. 
summons to proceed, 648 [665] 
accounts and inquiries, 494 
affidavit of service [666] 
rules as to, 648 

summons to vary certificate [677] 
surcharge an accounting party, 653 

CHANGE OF SOLICITORS, 
notices [666, 667] 
practice, 566 


CHARGE, 

bankers’ lion, 859 
books of^jornpany, on, 60 

certificate of, under Land Registration Act, ]92,'»...[405] 
debentures, in, inoperative in some countries. 55 
on debentures, 320 

sometimes omitted to avoid registration, if trust deed ample, 276 
declaration as to, in debenture action, 686 [617, 629] 
equitable, 843 e< seq. And tee Banking and AovANcr, SKcniiTiKs; 
Equitable Charge. 

Bills of Sale Acts, 846, 847 
companies, by registered, 851, 852 
consideration, 844 

deposit, equitable mortgagee by, 849, 850 
fortifying equitable securities, 853 
how created, 843 
leaseholds, 851 

personalty, valid charge of, by parol, 849 
registration, 847 

Statute of Frauds, as to, replaced provisions by Law of Property Act, 


1926, of, 847, 848 
what property to be charged, 846 
words sufficient to create, 18 
floating, nature of, 61 
in debentures [273] 
in trust deed [320. 321] 

prohibition against prior or pari passu charge [20. 274, ,l.lj 
registration of, 186 el seq. 
land abroad, 847 

land in a register county, 847 

motion, should not be on judgment by, 494, 617 

notice before payment off, 868 

oral — on uncalled capital, 63 

registered land, charge on [372] , . , ... .m 

registration effective, notwithstondmg insufficient particulars, 1. 

registration of charge affecting legal estate, 136 

reserve capital, on, 64 

specific [376, 377, 391] 

statutory, on registered land [371] 

uncalled capital, 47, 48 „ • , j -iua 

whether it should be in debentures as well as trust deed, -84 


CHARGE BY WAY OF LEGAL MORTGAGE, 109, 275 

debenture holders, protection of legal estate affi rdtd b>, .7 
leaseholds, mortgagee realising his mortgage, iio 
legal mortgage created by, 109, 276 

priority of debentures secured by, 141 
trust deeds, 319 

mortgagees’ powers and remedies, 109, 

reTlisation of freehold security on a, 109 

position of lender, 19 no uiu 

trust deed, legal mortgage, made by, 78, 3i» 
trust deed, protection in, 76 
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of, inoperative in some countries, unless possession taken at 

once, 66 
r^HVOlTPS 

crossed, as to, under Bills of ExehMge Act. 867 
uncashcd before commencement of winding-up, 18, Z74 

CHOSE IN ACTION, 

assignable, subject to equities, 24 

unless otherwise provided, 24 — 26 
debenture is a, 24, 146, 209, 216 
Law of Property Act, 1926. -147 
notice of charges on, 146 
priority of assignee by notice, 146 

priority of charges on, 146, 147 ^ * 

“ reputed ownership ” does not apply to, lib 
uncalled capital is a, 147 

ClRCllLAH, 

offering debentures or debenture stock, 

further debenture stock to existing holders [2.61, 152] 

in exchange for debentures or dolientiire stock [251, 263, 260] _ 

marked “ strictly private and confidential — not for publication, is 
not a prospectus, when. 168 
may he a prospectus, 167 

unle.ss addressed to existing holders, 167 [251] 


CLAIMANTS. 

adjudication on claims, 662 
advertisements for, 650, 651 
affidavits of, 661, 662 
exclusion if too late, 660 
notice of judgment, service of, 652 
production of documents, 651 
service of notices on, 651 

CLAIMS IN CHAMBEKS, 

adjudication on claims where gccuunts and inquiries, 651 
advertisements for, in respect of accounts and inquiries, 600 [666 c< se?-] 
response to [668] 
affidavit in support [669] 
attendances, 649 

by creditors, may be brought whilst as.sots arc in band, 650, 666 

by creditors, procedure on, 661 

by debenture holder [668] 

claims by persons other than creditors, 662 

constructive notice by means of (j.e., by record), 154 

disallowed as too late, 652 

examination and verification of claims where accounts and inquiries, 661 

notice of claims allowed or not, 652 

notice to produce security [659] 

production of documents in support of claim, 661 

proof of claims, 661, 652 

service of notices in chamber proceedings, 651 

CLAYTON'S CASE, 

operation of, 148 

CLERK OR SERVANT, 

priority of payment in actions and winding-up, 679, 684 

whether director within sect. 209 of Act of 1908 (preferential creditors), 683 


CLOGGING EQUITY OF REDEMPTION, 43, 116, 118, 207 
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CLUB, 

debentures, issue of, by, 3 

COLLATERAL SECURITY, 

stamp duty on, 226, 234’ 

COLLECTION OP DEBTS, 

proceedings in name of party entitled, 608, 73J 

COLONIAL GOVERNMENT, 

marketable security of, 225 

COLONIAL INSTRUMENTS, 

stamp duties on, 229 

COLONIAL PROBATES, 216 

COLONIES, 

afSdavits in, 620 

COMMENCEMENT OF BUSINESS, 

private company exempt from restrictions as to 44 
registrar’s certificate, 44 

requisite before borrowing, when, 44 
restrictions on, by Act, 175, 176 
when a company entitled, 176, 176 

COMMISSION, 

debentures, on — particulars to be registered, 187 

omission to furnish particulars not to affect validity, 187 
order allowing, on sale of property in action [732] 
paid by receiver to agent, 690 

placing debentures, to be mentioned in annual summary, 199 
regarded as wages within sect, 264 (preferential payments), when, 683 
underwriting debenturcp, for, 204 
underwriting, statement in prospectus, 169 
workman’s, when part of wages within sect. 264. . 683 

COMMISSIONERS, 

affidavits before, 520 

COMMISSIONERS OF INLAND REVENGE, 

return as to loan capital [237] 

COMMITTAL, 

interference with receiver, notes and forni.s as to prncccdiiigs for, 61((, 61 1 
notice of motion for [611] 

order on, is to pay costs, effect of non-payment, 612 

COMPANIES CLAUSES ACT, 1845... 407 

COMPANIES CLAUSES ACT, 1863, 
debenture stock under, 8 

COMPANY, 

borrowing powers of, 41 ct aeq. 
delivery of deed by, 124, 125 
escrow, as, 124 

loans to, lender fixed with notice of memorandum, 851 

meaning of, in sect. 153. . 835 

notice of outside position of, 127 

service of process on, 540 

solvency of, burden of proof, 76 
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COMPENSATION. 

Licensing Act, under, 334 

COMPOUND INTEREST, 
chargeable by bank, 868 

COMPROMISE OR ARRANGEMENT, 
affidavit with a view to [765] 

binding effect on what persona in proceedings concerning a trust, 664 

Court may approve a, 664 

orders giving receiver power [764] 

power in debenture, 166 [292] 

power in trust deed, 167, 368 

receiver, liberty to make [754] 

release of guarantors of debentures under sect. 163. ..314 
sect. 163... 835 
trustees, power of, 98 

when allowed in trust proceedings in absence of parties. 554 
CONCESSION, 

charge on, must only be in aecordanci' with local law, 55 
order for sale of [715] 

CONCLUSIVE DECLARATION, 

by chairman at meeting of stockholders [356, 3S7J 
meaning of “ conclusive,’’ 357 

CONCURRENT ISSUES, 
priorities, 151 

CONDITIONS 

in debenture atoek deed [346 ei «ej.] 
on debenture, read into debenture, 20 

forms of [20 et n&q., 274, 286, 294, 298, 299, 304—307] and notes 
CONDUCT OF ACTION, &«., 

Court or judge may give it to or take it away from any person, 662 
order giving [662] 

affidavit in support [563] 
liberty to unsecured creditors to defend [563] 

proceedings in chambers, applications for, by parties not directed to 
attend, 660 

purchaser of plaintiff’s debentures [646] 
summons by defendant to replace plaintiff [662] 
affidavit in support [563] 

where debenture trustees plaintiffs, usually given to a defendant debenture 
holder, 602 

where plaintiff in debenture action was indebted to defendant company, 
562 

CONDUCT OF SALE, 
debenture action, 710 
order giving [716] 

CONFLICTING 

interests and duties, trustees [96] 

CONSENT 

to act as substituted plaintiff [667] 

CONSIDERATION, 

expression in debenture, 16, 273 
guarantees for, 311 

statement in prospectus of, as to shares or debentures, 169 
general nature of, held suffioient,T72 
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CONSOLIDATION OF ACTIONS 
orders [604, 566] 
mle ^ Court and practice, 564 
set-oii, of costs on, 664 

consolidation of BEhENTUim 

clause as to [291] 

reduction of stamp duty in respect of. 231 

CONSOLIDATION OF ISSUES OF STOCK 
prospectus, in case of [263] 

reduction of stamp duty in respect of, 231 

CONSPIKAOY, 

prosecution for, 468 

CONSTITUTION OF UEBENTUBE STOCK 

clauHe in trust deed [317] ’ 

CONSTKUCTION OF CONTRACT 

what is, 163 


CONSTRUCTION OF DEBENTURES, 

IB not to depend on prospectus, 17 

CONSTRUCTIVE NOTICE, 162—164 
absention from inquiry, by, 154 
Act of Parliament, by, 164 
agent, to, 154 

articles of association, by, 164 

broker, to, 163 

consequence of, 127 

encumbranoeB, by, 163 

Law of Property Act, 1926, effect on, 164, 166 

memorandum of association, by, 164 

of facte and documents, what is, 163, 164 

of memorandum and articles, 127 

purchaser, to, 154, 156 

record, by, 164 

registration, by, 154 

solicitor, 153, 165 

CONTEMPT OF COURT, 

interference with receiver appointed by Court, 60.3, 610 

forms of notices and orders in proceedings as to [611 6131 

liquidator, order to [612] 
notices of motion for [61 1] 
how served, 610 

order for sequestration against company [612] 
punishment for interfering with receiver, 610 

CONTINGENT CREDITOR, 

petition for winding-up by, 611, 512 
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CONTINUING MANAGER, 
receivers, in judgment [626] 
summons [687] 
orders for [688] 

CONTRACTS, 

borrowing by receiver for completing, 307 

company’s, must be carried out by receiver and manager wliilst be retains 
goodw^l, 607 
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CONTRACTS— co»<»ni«!<i. 

execution of mortgage, for, epecific performance of, 180 
Law of Property Act, 1926, e. 40 (replacing Statute of Frauds, s. 4), as to 
writing being neceasary, 847 
part performance of, by receiver, 607 

provisional only — until company entitled to commence business, when, 
44, 176, 178 

reference to, in prospectus, where carried into effect, 460 

sale for, setting aside, 7 12 

statement as to, in prospectus, 167 

though imprudent or unusual should have effect, 163 

to borrow money, enforcement of, against company, 180 ei neq. 

to issue debentures, enforcement, 180 

to subscribe for debenture and debenture stock, position of party in equity, 
178, 179 

to subscribe for debentures, enforcing, 17S, 17it 
to take debentures and debenture stock, how made, 178 
instalments, payment for, by, 178 
remedies for breach, 178 
rescission of, 427 
specific performance of, 178, 180 
voidability of, 442 

CONTRIBUTION, 

directors’ liability under sect. 37.. .449, 450 

CONVERSION, 

of floating charge a specific or fixed one, 65 [280] 

redeemable into irredeemable debenture stock is a “ modification of rights,” 
292 


CONVEYANCE, 
by receiver [477] 
orders for [731] 

CORNWALL, 

registration of mortgages and charges in, 185, 186 

CORPORATE TRUSTEES 
of covering deeds, 80 


CORPORATION, 

appointment of, as trustee, 80 
as joint holder [360] 
as trustee, 80 

service of writ of summons on, 640 


COSTS, 

absent party may have to bear, 517 
actions by debenture holders, 817 
adding to security, 613 
apportioning of, 819 
consolidation of actions, set-oflf of, 664 
credito’s, in establishing debt in chambers, allowed, 652 
1 K , lor receiver to pay in as security for [778] 
debenture holders, of, 613, 817 J l j 

stockholders, of, 513, 817 
defendant company, 614, 818 
equitable mortgagee, of, 878 
« parte applications, of, 616 
interim certificates by taxing ofiicerB, 819 
liquidator realising security, 613 
non-attendance of parties, caused by 616 
notices of judgment, 819 ’ 
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COSTS — continued. 

of debenture action, 817 ei aeq. 
order for taxation [820] 
party and party, 513, 817 
prioritiee, 613, 818 
solicitor and client, 514, 817 
trustees, 514, 818 

of debenture stock covering deed made defendants, 819 
priority over charging orders by solicitors when, 819 
order for payment of, and income tax [815] 
order on motion to commit to pay, effect of non-payment, 612 
proceedings, receiver ordered to provide [737] 
realisation, of, do not include costs of preservation, 51,3 
or costs of any step or proceeding in action, 513 

priority of, given over debts incurred by receiver in carrying on the 
business, 513 
receiver, of, 613, 690, 818 
representative plaintiff, 513 
security for, order to pay money into Court [778] 
security, when ordered, 794 and forms. See Skcurity for Costs. 
separate appearances in chambers, 649 

summons for directions, costs of subsequent applications, 547 
trustees, of, 84 — 87 

improperly incurred, 86 
indemnity as against co-trustees, 86 


CO-SUKETY, 

insurance of security, how differs from, 313 

COUNTERCLAIM AND SET-OFF, 
defendant's right to, 577 
inadmissible counterclaims, 578 
in case of mi.sjoinder of plaintiffs, 663 
prior to old J udicature Acts, 577 

reply to counterclaim, 679 

under Judicature (Consolidation) Act. 192o...57< 

where unliquidated damages, 677 


COUNTY REGISTERS. 

priorities as affecting, 144 


COUPON. 

form of [286] 
order giving receiver 


liberty to pay coupons [814 1 


COUPONS FOR INTEREST, 219 

advantages of, 219 ,,.,,,.,1 

bearer debenture stock, form of [35„J 
debenture stock, form of [271] 
debenture to bearer, 219 [286] 
exemption from stamp duty, 2l 
stamping signature, 219 
stamps on, 235 

issue of further, 235 
trust deeds, in [352, 363] 
voucher for renewal [299] 


of. as to title of purchaser l^ing protected by. 711 
paying receivers’ balances into, 
receiver, power to appoiid, 496 
an officer of the Court, 506 
application to. for directions, o08 



942 


INDEX. 


COURT — continued. 

of mortgaged property under La'w of Property Act, 1925. ..707 
of real estate, 708 

trustees’ jrower to apply to, 96 [338] 

COVENANT, 

by company, not to register [371] 

to convey hereditaments in trust di'cd, .3 1 3 
to execute charge [372] 
payment of debenture moneys, 27.3 
use of word in debenture, 17 

COVERING DEED, 
advantages of, 76 
forms of [316, 391, 393] 
reference in debenture to [283] 

CREATION OK DEBENTURE STOCK, 

forthwith effected by acknowledgment of indebtedness in trust deed, 
1891317] 

CREATION or MORTGAGE OR CHARGE. 189 
when is, for the purpose of registering, 189 

CREDITOR. And sec Claimants. 
adjudication on claims of, 662 
advertisements for claims, 660 [656 et seq.j 
by whom prepared, 660 
claim in response to [658] 

claim by, may be brought whilst any assets in hand, 650, 666 
contingent or prospective, rights in windmg-up, 511, 612 
costs of, 652 

debenture holder is a, 482, 609 
payment of, 652 

plaintiff — his debt may be disputed in chambers, 651 
priorities of debentures, &c. over general, 142 
unsecured, whether can take proceedings abroad, 69 

CRIMINAL LIABILITY, 

director, manager, &c., of, 468 
false statement in prospectus, 468 
misrepresentation, for, 468 

CRYSTALLIZATION, 

floating charge, of, 03, 64, 73, 606 
by appointment of receiver, 606 

CUMULATIVE SINKING FUND, 
clause in trust deed [382] 

CURRENCY, 

in which interest payable, 28. 

CURRENT ACCOUNT, 

debentures deposited to secure, 139, 140, 215 

not to be deemed redeemed, when company's account ceases to be in 
debit, 139, 140 


CUSTODY 

of documents of title as between trustees and receiver, 319 
of title deeds in case of floating chaige, 71, 96 

CUSTOM OF NEGOTIABILITY, 
establishment of modem, 30 — 33 
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DAMAGES, 

measure of, 

action of deceit, in, 466, 466 
action under sect. 36... 467 
action under sect. 37. ..449 
non-disclosure in prospectus, 457 et sco 
proof for, in bankruptcy, 466 
proof of, in action of deceit, 464 

DANGER, 

security in, appointment of receiver, 496 

DEARLE V. HALL, 
extension of rule, 147. 

DEATH 

action for damages under sect. 37...46(t 
action for rescission, 446 
deceit, 465 
under sect. 35 [460] 

acho personalis moritur cum persond, 45.5, 466 
transmission of debentures (or stock) on, 216 [3.51] 

DEBENTURE ACTION. 

conduct given to new party [645, 646] 
costs, 

party and party, 613, 514, 817, 818 
priorities, 613, 614. 818 
solicitor and client, 514, 817 
deelaration as to charge, 617 1817. 6.30] 
default in delivering defence, 614, 615 
defences open in, 676 
defendants in, 488 
delay in, 663 
first debenture holders, 

order for payment of interest [814] 
order for payment off [814, 816] 
interim dividend to debenture holders, order for )813) 
judgment, usual [622] 
minutes of [617] 

judgment at hearing — accounts and inquiries [629] 

judgments and orders (raiacellaneous), 493. 494 [621 H e«?,] Nre JtmoMKM- 
oB Oedeb; Table of Forms. 
judgments where trust deed [62.3] 

liquidator to sell, liberty for delnjiiturc holders to attend [626] 
minutes of [617] 

several series of debentures [633] 

special liberty to apply for appointment of agent abroad [634] 
trust deed debenture stock [634] 
liberty to attend proceedings [644, 645] 
liberty to begin or proceed, order, 626 ct setj. and forms 
motion for judgment, declaration as to charge. 617 [636J. Nee Motion 
FOB .JUDOMENT. 
motion for judgment on, 616 
motion for notice, [617] 
parties to, 487, 489, 636 
plaintiffs, in, 487, 488 
preferential debts, inquiry as to, 618 
sale before all interested persons ascertained, 638 
sale in, jurisdiction and practice, 707 et srq. 

Court, by, 707, 906 

Law of Property Act, 1925, provisions as to (seel. 91). 707 
security for costs, 
rules as to, 794 

summonses and order, 796, 796 
security, to enforce, 486 et stq. 
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DEBENTURE ACTION— continit«d. 

service by circular on debenture holders of notice of judgment, 
set-off and counterclaim, 677 

short cause, declaration as to charge [617] and notes 
sketch of proceedings in, 492 et seq. 
statement of claim, 668 

summons to proceed with accounts and inquiries [665] 
transfer, 790 

notice of motion for [792] 

one Division of High Court to another, 791 

one judge to another, 791 

orders as to [792] 

petition for [792] 

rules as to, 790 

winding-up, effect of, 491, 790, 791 
cases for, 791 
usual judgment [622] 

DEBENTURE-DIRECTORS, 424 

DEHENTURB HOLDERS, 

class of — action by one on behalf of, 488 

tloating charge — issue of writs to protect interests before principal due, 
486. 

inspection of register, 199 
meetings of, orders as to [804 el srg.] 
advertisement convening [804] 
power to vote at company meetings [288] 
firioritiea of secured, and other creditors. 141 
receiver appointed by, is agent of, 282 
remedies of, 7, 427, 469 

right to inspect and have copy of trust deed, 200 

right to receive and inspect balance sheets and reports, 199, 200 

unsecured, rights of, on a winding-up, 136 

when entitled to presume “ mnnia rite acta," 131 et seq., 203 

DEBENTURE MONEY, 

arresting where speciKcaliy appropriated, 221 

DEBENTURE SERVICE FUND, 
trust deed providing for a [377] 


DEBENTURES, 

actions to enforce. Hee Actions. 

Acts of Parliament, use of term in, 6 
advances on, payable on demand [891] 
agreement to issue, position of party in equity, 1S2, 182 
agreement, extending time for payment [417, 418] and notes 
agreements as to, deposit of, to secure advances 1 878. 880. 881. 891 ei seq. 
899, 903] L . , . 

goods warrants [887] 

memorandum as to, to secure current account 18931 
proposal for [88.5] ^ ^ 

securities to bearer [886] 
specified sum [888] 
trustees, put in names of [894] 
allotment, letter of [263] 
ancient use of term, 1 
application for, letter of [263] 
articles of association, clauses as to issue 146 47 1 
assignment of, 209 ^ ^ 

bank accepting as security for advances, how effected 907 
bankruptcy of holder, 277 ccccu, 

, bearer, negotiability of, 30 e< seq 

f f Dbbuntuees. 

agreements for deposit of securities to [886] 
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DEBENTURES— continweii. 

blank, in, effect of depositing, J81 
mortgaige by deposit of [903] 
bonus shares as lure to subsoribers for. 208 
certificate, W [37] 

certificate of income stock, when held to be, 3 
charge by way of legal mortgage, priority, 141. 
Legal Mortgage. 


■See Charge bt Wav or 


protection as to legal estate conferred by, 275 
chaJ|:.‘LTGfS registration, if trust deed ample. 276 

charged on statutory undertaking, 52 

chose in action, primd facie transferable subject to equities ‘>i 
classes of, 13 j i , 

clause as to holder voting at meetings of company [288] 

clauses examined in detail, 16 et aeg. 

circular offering debenture stock in exchange [251] 

commissions in respect of, particulars to bo registered, 187 

company’s obligation to issue after allotment, 4,3 et seq. 

company’s power to issue, 43 et aeg. 

completion of, for delivery — time prescribed for, 38 

conditions indorsed, 20 et aeq., Tli, 286, 293, 298, 299, 304—307 

conflict of definitions, 3 

consent of holders to reduction of capital [293] 

consideration, as to expressing, in, 273 

consolidation of, by exchange for new debentures [291] 

construction of, holder to be presumed to understand, 120. 121 

contract to issue, position of party, 180 — 182 

contract to take. 178 

conventional usage, 3 

created, when, 189 

cumulative interest [300] 

current account — deposited to secure, 142 

not to be deemed redeemed when company’s account ccasc.s to lie in 
debit. 140 

" debenture stock, ’ difference between debentures and, 6 
debt, term imports, 2 
definition of, 3 

default as to interest, liberty to call in [26, 279] and note.s 
delivery as deed, 124 
demand payable on, 121, 122 [306], 892 
agreement for deposit of [891] 
form of debenture, 307 [892] 


demand for payment must be made at prescribed place, 283, 284 

deposit of, as security, 187, 190, 206, 214 

for lesser amount of loan, subject to lender’s election to keep par t a( 
specified price in satisfaction, 207 
difference between holders of debentures and debenture stock, 6 


different kinds, 13, 14 

directors appointed by holders of, articles of association as to [424J 
directors’ liability in respect of, 133 — 136 
distinction between vUra vires cases, 134 
exemption from personal liability on the contract, 133 
liabilities in winding-up, 134 vviv 

penalties for not registering, 136 ; and see Chap. XXlv . 
personal liabilities for excess borrowing, 134 
relief under (sect. 372), 135 
torts and frauds, 135 

when liable as trustees or for a guarantee, 134 
directors may take up, 217, 218 
fraudulent preference, 217, 218 
directors’ power to issue, 46 


P. — D. 


60 
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DEBENTURES— coTUtniterf. 


discount, 

cannot be satisfied by paid-up shan-s issued at par, 416 
issuing at, 141, 187, 204, 206 


discount on, partifulars to be registered. 187 
drawings as to, provisions for, 118 [296 — 298] 
entitling holder to charge on land, 186, 187 

equitable mortgage of, 849, 860. Jnd see Equitable Mortgages. 
equities, liabUities of transferee, 24 — 26 
transfer free from [24, 278, 279] 


exchange for shares, provision for [289, 290] 
executed in escrow, 1 24 — 126 


execution, 123 — 126 

extending time for registration of, 192 — 196 
extension of time for payment [417] and notes 
failure of purpose for which subscribed. 220 

‘‘first mortgage” — when Stock Exchange approves of expression 
275 


or not. 


floating charge, 21 

created within six months of commencement of winding-up, 182 


operation, 61 ft «eg. 
prohibiting prior mortgages, 69 


foreign pro^ierty, as to charging on, 54 et seg., 187 

foreign railway, on, trust de«i to secure [391] 

form of, deposited with bank [893] 

form of, ordinary, 16 

future assets, power to charge [320] 

future property, power in, for company to charge, 18 [273, 285] 
general meeting’s sanction to issue of, 47 
growth of, 1 

guarantee [310], 311, 312 

form of [908 et seg.] And see Guarastebs. 
holders of, and debenture stock, difference in position of, 6 
implication of security, none in, 4 
income, interest out of [300, 301] 
inthvidual may issue, 3 
indorsed conditions, 20 
indorsement, on, as to guarantee [310] 
inspection of balance sheets and reports by holders of, 199 
instalments, payable by, 269 [303, 304] 
instrument may be, though not on its face described as, 4, 6 
insurance of, 313 

interest, how payment of, is expressed in [273] 

arrears paid by cheques nncasbed before winding-up commenced, 18 

arrears, provision for payment of [301] 

payment of [17], 18 

service, fund for [298, 377] 

sometimes carries none, 4 

varying with profits, 4 

when to cease running, 274 

where payable out of profits only [300, 301] 

interest in land holding of debentures entitling holder to a charge on 
land not to constitute, 187 
interest on and also share of profits [303] and note 
irredeemable, 43, 44, 116 
irregular issues, 201 — 203 
issue of, 167 

directors’ resolutions as to [240, 241] 
receiver, liberty to issue [692] 
resolutions as to [238 — 241] 
to promoters, 217 
to vendors, 217 
what is, 217 


issued, when held to be, 181 
joint holders, provision as to, 24 
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DBBENTU res — continued. 

keeping alive for purjwses of re-issue, 139—141 
articles may forbid, 140 

conditions of original issue may forbid, 139, 149, 141 
land, registered, 371 

legal mortgage, if secured by, priority of ,141 

letter of allotment [264] 

letter of application for [203] 

limit of directors’ powers to issue, 47, 48 

loans obtained by receiver and secured by [478] 

majorities, powers of, 156 et aeq. 

cases on majority clauses, 157 c( seq. 
marketable security, when they arc, 225, 226 
meaning of term, 2, 3 
meetings of holders, 157 
members talcing up. 217 

memorandum as to deposit of, to secure current account [893] 
merger in judgment, 274 

modification of rights, power of majority, 156, 157 [358, 359] 

money subscribed for failed purpose, arresting, 220 

mortgages of, 213, 214, 849 et aeq., 861. See £qitit.ib[,e Mobtoaobs. 

negotiable by law merchant, when, 296 

negotiability, where to bearers, 39 et aeq. 

notice, service on holder [29] 

notice to pnjduee [659] and note 

old forms of, 35, 36 

“ on demand,” payable, 121 [306], 307, 892 
option to subscribe for shares [289, 290] 

originating summons, procedure under, rarely used for enforcement of, 


486, n. 

out.of-date forms, 3.5 

pari paaau provision, operation of, 20, 21, 137, 138 
clause [20] 

participating in profits [302], 303 

payable by instalments, form of [303, 304] 

payable out of profits and to be a first charge on sucli 


profits 1 390, .301], 


301 

payment, when holder entitled to, IIC, 118, 
accountant’s certificate as to (company 


121 

’s position being unfavourable 


[291, 292] 

business carried on at loss [291, 292] 
default in interest and notice- given [20, 279] 
expiration of notice from company, on 
insufficient margin of security, when [291, 2 *.] 
notice from holder, on [280] 
of moneys secured by, place of [283] 
of some of series, 138 

on demand, 121 [306] . oto] 

order if made or resolution passed for wmdiug-up 

when [280] 

up by instalments, 269 [303, 304] 
perpetual, 43 — 46, 117 
advantages of, 300 
form of, 298, 399 
meaning of, 300 
validity, 117 

when company can create, 43 

personal estate, are, 216 r-ioui note 

place for payment, conditions as 
position of holders in winding-up, 51- ^ 

preference shares, power to eschar^ lor i— j 
prior incumbrancers, how affect, 148 
priorities in respect of, 136 e< «e?- . . *>1 

priorities where no pari paaau proyuion , - > 
prioritv over execution creditors, 144 

60 (2) 



INDEX. 


948 


DEBENTUEES — continued. 

prior lien, trust deed to secure [393 — 395] 
profits, interest out of [300, 301] 

calculation of, on auditor’s certificate [300] 

“ profit or income ” [300, 301] 

profit sharing, 208 

promoters taking up, 217 

proof on winding-up, 486 

property capable of beng made security, 49 

prospectus, 

filing of, 177 

niles for drafting, 16,5 

skeleton [241 et seq.} 

what is a prospectus within sect. 35.. .167 
prospectuses, misrepresentation in, 133 
prospectuses writb reference to, 166 — 177 
provisional scrip certificate, 180, 181, 183, 267 
provisions in. usual, 4 
receiver appointed, 

under L. P. A. 1926. ..470, 471 
under power in, 470 
under trustees’ power, 470 
receiver, provision for [281] 
redemption of, 116—126, ^ 
accelerating conditions, 119 
at premium, whether legal, 117 
by drawings, provision for [296, 297] 
drawings, 118 
form [241] 

“ on or after ” a fixed date, subject to ballot at undefined dates, 
17, 121, 122 

premium on redemption, 117 
premiums on reconstruction, 121 
when company entitled to redeem or pay off, 118 
enforcing right to redeem, 119 
notice of intention to pay of, 121 
place of payment, 119 
right to call for a transfer, 119 
winding-up for reconstruction, 126 
when made payable, 116 
register of, 

as to keeping [22] 
clause in trust deed as to [346] 
registered charges, 371 
registered, form of [272] and notes 
advantages to company, 15, 16 
to holders, 15 
charge in, frame of, 18 
floating, 21 
operation of, 18, 19 


pro^rty and effects ” includes goodwill, 19 
uncalled capital, 19 
undertaking, 19 
closing of, 24 

conditions, reference to, indorsed, 19 [273] 

consideration, specifying, 16 

holder, only recognised, 22 

inspection of register, 198 

interest, provision for payment, 17, 18 

payinent, date of, as to specifying 17 

pnnripal, covenant to pay, 16 

of registered holder [22] and notes 

testimonium clause [19] 
transfer, 23 

“ will pay ” covenant, and other words, 17 
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DEBENTURES — continued. 

registration forma [398 cl scq.} 
registration of, 184 et seq. 

RiRs of Sate Acta, whether applicable, 1 84 
nptice, how affected by. 148 
registration ofre-issnccl, 196 
registration of series of, 186, 190 
registration under Land Registration Act, 1925. ..371 
registration under sect. 79 (public regigtcr), 186 t! <trq. 
registration under sect. 88 (company’s register), 196, 197 
regularity of, presumption of, 123 
re-issue ^tcr payment off, 139 
re-issue as of same scries, 139, 140, 275 
re-issue of, stamp duty on, 140 
re-issue of, 

effect of, 140, 141 

power is to be subject to provisions therein or securities therefor, 140 
power to be without prejudice to certain judgmeiils, 140 
retrospective effect of section, 140, 141 
remedies by rcecivorship, sale, &c., without aid of tloiirt , 469 el seq. 
receiver under L. 1’. A. 1925.. .470 
receiver under trustees’ power, 470 
where secured and unsecured, 469, 470 
remedies of holders of, with aid of Court, 427 cl seq., 481 ei seq. 
action by unsecured bolder, 482 

where unsecured debenture .stock, 482 


defences, 483 

execution before winding-up, 484 
judgment and execution, 483 
merger of rights in, 483, 484 
may be taken independently of trustees, 7 
renewals, 

by way of rc-is-sue, legality, 139, 192 
registration as to, 192 
rc.sc.rve capital, charging on, 54 
resolutions, 

as to borrowing, 238 et seq. 
for creation and issue [239 et seq.] 
sanction of general meeting of company to issue ot, / 
scrip certificates to bearer, 32, 183 
negotiability, 268 
sealing, 

and delivery, 123, 124. 
not essential, 3, 20 
usual, 3 [19J 20 

second charge, how expressed [2/5] 
secured, their position as to priority, 141 

registration of, 186 . , , , , , ,,,,7 

securities on debentures and debenture stock, . 

KSS si 7- '■" 

securities on, to bank [878 el sc?- , m et J »>' 

applicable to registered debent^. shares, Ac. [880] 
costs of equitable mortgagee, 878 
general deposit security [^6] 
memorandum as to deposit [893J 

security for current account, 866 , i:_„i<|(hi| 

security for loan, and charge on undertaking [.ml 

eoriea, description of [274, 284J 

service fund [298, 377] 

shares in satisfaction of [415] 

single, not nneuBunon, 3 

sinking fund clauses [296. 378 el sej.j 

Special forms for Special ca^. J 

.specific performance of contract > 



INDEX. 


960 

DEBBNTDRES — coniinutd. 

stamp duties on, 140, 226 et aej- 

"■‘"ifforpaijtht debentures may be given in evidence when, 140,. 

statement in lieu of-filing of, before first issue of. when, 467 
statutory undertakings, chai^g on, 5^ 
sub-division, provision for [291] 
subscribers for, judgment m favour of [W2J 
substitution of others for redeemed, 140 
stamp duty on substituted, 140 
tender, 

form of [266] and note 
invitation for [260] 
time for payment, 116 — 122 
drawings, 118 
election to call in, 120 
enforcing right to redeem, 119 
notice of intention to pay 121 
premiums on redemption, 1 1 , 
upon reconstruction, 121 
redemption by drawings, 118 
title. Stock Exchange requirements, 272 
transfer, 

by deliveiy, 209 
by registered holder, 209 
form of [23, 284] 

need nut be under seal, when, 23, 24 
provisions as to, in [17, 18] and notes 
stamps on, 223-— 225 

reduced duty on short term securities, 224 
transmission of, 216 [276] 
trust deed, 

advantages of, 76 

apphoation of proceeds of issue, 367 

form of, secunng delieiitureH on sjieciiic leaseholds [362, 363] 

forms of [310, 391, 393] 

limits of issue, 364 

miscellaneous clauses for [364 el ae^.] 

reference to [27, 283] and notes 

secured by, often, 4 

trustees of, appointment and removal, 80 
trusts, provision against recognition [22, 23] and notes 
ultra vires, directors’ liability, 134 
ultra vires issues, 201 

uncalled capital, charging on, 19, 53, 180 [272, 288, 376, 377] 
undertaking, charge on, 61 [272] 

unlimited power of directors to issue — Slock Exchange objection to, 47 
unsecured, not uncommon, 4 
actions by holders, 482 
remedies, 469 

use of, 1 

void for non-registration, payment at once, 182 
what may be, 3 

what may be charged to secure, 49 
who may issue, 3 
“ will pay,” meaning of, 17 

wording of covenants to pay principal and interest [272, 273] 

debenture stock, 

acknowledgments of indebtedness [317, 318] 
actions to enforce, 

description of parties [534, 635] 
endorsement of writ, 530, 531 [534] 
agreement to issue, position of party in equity, 180 
specific performance, 178 
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debenture stock— cottiomed. 

articles of association, clauses as to issue, 40 
allotment letters [262, 264, 266] 
application, form of (exchange) [261] 
bankruptc^r of holder [361] 
hogns security, 12 
bonus on redemption (stamp), 232 
borrowing, whether issue is, 42, 43 
certificate of title, registered holders, 38 [270, 349] 
bearer, 40 [271, 351] 
certificates, 

on transfer of, 215 

operation of, and rules as to, 38, 39 

stock holders' title, 0 

to bearer — provisions in trust deed, 40 [352, 353] 
charge, when none, 12 

circular to stock holders offering further stock [251] 
offering new stock in exchange [260, 261] 
stamp duty on new stock, 261 
commission to be registered, 187 
Companies Clauses Act, 1863, under, 7, 8 
company’s power to raise, 43 
conditions in trust deed [346, 347] 
consolidation of classes of stock by issue of new, 253 
prospectus of new [253] 
constitution, usual mode of, 8 [318] 
where irregular, 11, 12. 201 
contract to issue, position of party m equity, 180 
contract to take — specific performance, 178 
contrasted with debentures, 6 

created by resolution, stamps on trust deed or other instrurnciil.s creating, 
232, 233 

created, when, 189 
death of holder [351] 

“ debentures,” difference between debenture stock ami. 6 
debenture to trustees, form of [305] 
provision in trust deed [321] 
deposit by way of mortgage, 200 
different kinds, 14 
directors’ liability, 133, 134, 135 
power to issue, 46 e( 
directors may take up, 217 
discount, 141, 204 

registration of particulars, 187 
distinction between it and debentures, 6 


drawings, 118 [378 — 380] 

equitable mortgages, 849 , . . u i « 

equitable rights of holders recognized by Court, 9—1- 
ezchange from debentures [260] 
execution creditors, priority over, 142 
executors, 

probate, 216 

recognition of, by company, -16 
extending time for registration, 192—196 
filing prospectus of, 177 

statement in lieu of prospertus, 
floating charge, operation and effect, 61 el seq. 
foreclosure of, 319 

foreign property, charging on, oo 

general meeting’s sanction to issue ot, 47 

guaranteed, 311 — 313 [314] of r-nmnanv 274,481,182, 483 

holder’s right to petition for wmdmg-up of compaii) . 

inspection of register [355] 
interest on, 

mode of payment [353. 354] 
provision for payment [318, 348, 3o3] 
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DEBENTURE STOCK— cort/imifd. 
irredeemable, 43 et seg. 
irregularly constituted, 11 
issue to vendors, 217 
joint holders [350] 
letter of allotment [264] 
limit of directors’ powers to issue, 47 
limit of issue in trust deed [318, 364 < t seg.J 
loss, &c. of certificate or coupon [354j 
majorities, powers, 156 ei aeq. 

cases on majority clauses, l.>7 il ae<j. 

consequences of no powers of uiodificalion being conferred 
majority, 157 

powers of, to bind minorities, 156 
protection of great majority against minority, 156 
majority clauses, form of, 163 
marketable security, when, 225, 232 
meaning of, 43 
meetings of, in action [804] 
members taking up, 217 
mortgages of, 213, 849 
mode of effecting, 213 
nature of, 6 

notices to holders, mode of giving [343 1 
payment of, when holder entitled to, 116, 121 
payment off, 9, 1 18 
porj)«‘tual, 8, 298 

when eomiiany can create, 43 >C aeq. 
personal estate, is, 216 
position as regards priority, 141 ef scq. 
power of company to create, 42 ft aeq. 

priorities in respect of (Chap. XVIll.). And .wc I’kioritiks. 
proceeds of issue, provision for application [367 ei se^.] 
profit-sharing, 208 
promoters taking up, 217 

tiropcrty, what may be charged to secure, 49 et aeq. 
prospt'ctuses, 165 

forms of [244, 248, 251, 253, 256, 260] 
rules for drafting, 166 

specific requirements as to partic ulars of prospectu.s, lOG, 167 

1 1 uth of statements, 1 65 

vhat is a prospectus within sect. 35.. .167 

vith reference to (Chap. XX.), 165 el aeq. And are Pkospectus. 
provisional certificate to registen-d holder [267] 
redemption 

at premium, wlietlier allowable, 117, 232 
priw, how fixed, 9 
time for, 116 et aeq. 
usual term, 9 

when company entitled to, 118 
Tegi.ster, 

closing [351J 
to be kept [354] 

trusts not to bo entered [276, 3551 
registration, 184 ei aeq. 

Rills of Male Acts, whether applicable, 184 
eases, 187 ei aeq. 
forma [398 et aeq.] 

certificates of [403, 404] 

provisions of Act, 186 et aeq., 196 200 

under sect. 79... 186 et aeq., 398 
n -issuing of, 139 — 141 

lemeSro'fhlideTs,"”’”" 1^0 

enforcement of security, 469, 486 

lor misrepresentation, 427 et aeq.. 449 et aeq.. 457 el aeq., 461, 468 


•'>n a 



ISUEX. 


%3 


DEBENTURE STOCK-— eojitmaeji. 
remedies of holders— coniinued 
through trustees only, 7, 
with aid of Court. 481 et sea. 
without aid of Court, 489 et sea 
request of existing holder for further stock |25 >1 
reserve^ capital, charging on, 54 
resolutions for creation and issue, 238 [238 et sea 1 
01 holders to modify rights [4171 ^ 

sanction of general meeting to issue of, 47 
scrip certificates to bearer, nature of, 32, 183 268 

registered holder, form of [267 2691 
secured, ’ ^ 

action by trustees, 487 
actions to enforce, 488 et seq. 
claim in writ, 487 
costs, 513 

security, how enforced, 8 
stamps on, 223, 224, 232 
statutory undertakings, charging on, 52 
subscribed for particular purpose, recovery of moneys 220 
X^CiSn"*’ (Chap. XIV.), 116-122 [346 n seq.]. 

to bearer, stamp duty, 229, 230 
transfer, execution of, 209—215 
fees on registration of [351] 
forged transfers, 21 1 
form of [360] 

need not be under seal, when, 23 

Statute of Frauds, contract for sale of debenture, when sale of an 
interest in land, under, 210 
transmis.sion, 216, .ind see Tbamsmission. 
clauses [351] 

trust deeds securing (Chap. XII.), 76 
form of (Chap. XL.) [316 rt seq.] 
trustees for, appointment and removal, 80 
trustees, under deeds to secure (Chap. XIII.), 80 
trusts and equities, transfer without regard [350] 
ultra vires, directors’ liabiiity in respect of, 134, 13,5 
issues generally (Chap. XXV.), 201 
uncalled capital, charging on, 53, [273, 288, 376, 377] 
under Companies Clauses Act, 1863, characteristii.'s of, 8 
unlimited power of directors to issue — ^Stock Exchange objection to, 47 
unsecured, actions by holders of, 482 
position of holders of, 12 
remedies without aid of Court, 469 
when company entitled to redeem, 118 
when holder entitled to claim payment, 121 
when made payable, 9 
winding-up, enforcing rights in, 509 

no right in holders to petition for, where stock secured bv trust deed, 
274 

without charge or other security, 12 
DEBENTURES TO BEARER. (See Bearer Uebenture.s. 


debentures TO BEARER CAPABLE OF REGISTRATION, 
form of [293] 
negotiability, 33 

DEBTS. 

assignment of, what is “ absolute assignment,” 201), n. 
collection in debenture action [701] 

affidavit as to getting in calls [699] 
creditor plaintiff’s claim for, may be disputed in chambers, 651 
mortgage of, inoperative in some countries unless notice given, 55 
uncalled capital, orders in regard to [703] 
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DECEIT, 

acbion of, in respect of false etatcmcnts \n prospectus, 4ol w seq, 

limitatioa of time, 465 

measure of damages, 465 

statement of claim [466] 

writ [466] 

DECLARATION 

as to charge, in debenture action, 617 [630] 

DEED, 

blank, executed in, 126 

custody, provision in trust deed [340] 

delivery essential to operation, 124 

implied as to affixing seal of a corporation, 124 
escrow, executed as, 124 
execution of, 128 
settlement of, in obambers, 647 

DE FACTO, 

directors, power of, 131, 132 

DEFAULT 

in appearance, 643 
judgment [621] 

statement of claim, master cannot dispense with. 64s 
in delivering defence, 614 
judgment [621] 

in payment of interest, power to call in principal [279] and note 
meaning of term, 280, 313 

DEFECTIVE AFFIDAVIT, 

use of, 521 

DEFENCE, 

actions against company directors, 459 
default in delivering jn^ment on [621] 
cases where defendant can make, 614 
one of several defendants, 615 
plaintiffs' rights on, 614 

DEFENCES, 

available in debenture actions, 576 
debenture action, 493 [674] 
counterclaim aud [575] 
rescission of contract, 435 

DEFENDANTS, 

company, in action by debenture holders, 488 

default of, setting down action by plaintiff on motion for judgment, 
614, 615 

liberty for unsecured creditors to defend [663] 
summons for applicants to be added as defendants [658] 
conduct of action in place of plaintiff [662] 
who should be made, in debenture actions, 488 
trustees representing trust property, 489 

DEFERRED SHARES, 

disclosure in prospectus, 106 

DELAY, 

undue, 

m repudiating contract, 442, 443 
in debenture actions, 653 
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DELEGATION, 
exceptions, 94 

how far trustees may make, 93 

power in trust deed enabling trustees to effect 1344J 

DELIVERY, 

debentures and certificates to be ready for, within prescribed time 
(sect. 67), 38 

debentui es and trust deeds, of, escrow, as, 124 — 126 

DEMAND, 

debenture payable on [306] 

for payment of debentures must be at pre.seribed place, 283, 284 
payment by company to trustees [341] 

DEPOSIT, 

agreements for, to secure advanee.s [378, 880. .886 ct seq., 893 el neq.l 
proposal for [88S] and note 
registered shares, &c. [880] 
subject to bank’s usual clauses [878] 
bearer securities [886] 
debentures, of, to secure money, 907 
blank, in, .security on [903] 
payable on demand [891] 
to .secure current account [893] 
documents, of, memorandum as to [880] 
equitable mortgages by, 849, 851 [878 et sty-J 
general security [886] 

goods warrants as equitable security, agreement [.887J 
loans of specified sums [888, 889] 
mortgage of negotiable instruments by, 851 
of debentures or debenture .stock as .seeuritj', 206, 207 
in blank, 206 
oral charge, 206 
registration, 190 

of title deed.s — priority over floating debentures, f>9 
proposal to secure overdraft [885| and note 
securitie.s to bearer [8S6J 
title deeds, of, by way of mortgage, 84.), Sat) 

DEPRECIATION ^ ^ 

of leaseholds, provision in trust deed a.s to[,(.(.i| 

DIRECTIONS, . . r rne 

Court, of, receiver’s application im , a6o 
delivery of pleadings, for, 493, 547, 61o 
motion for judgment without pleadings, 
notice for further [550] 
order for further [549] 
short cause, 493, 547, 615 
summons for, 493, 546 

form of [549] ^ - 

rules of Court and practice as to, 49J, o4b, .)4i 

short cause, as to, 493, 547 
third party [650] 


“®SoL a; to borrowing-presumption of regulanty, 40, 47 
actions against, in respect of prospectus, 4,.- .( «")■ 
damages for, 457 
measure of, 459 

StfttutTtfLLiUtions, of. SW 

agents of company, 13^ 
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DlRECrOKS — coiUi nufd 

boiwwing powers, provisions of articles, 4.> 

sanction of general meeting sometimes required, 47 
wEethcr general authority sufficient, 50, 51 
breach of trust by, 134 
construotive notice through, 154, 155 
contribution by, under sect. 37. ..449, 450 
criminal liability, 46g 
damages against, 457 

debenture holders given power to appoint 14J4] 
defences of, in actions for damages under sect. 35... 459 
dejure, inquiry as to, 131, 132 
disclosure in prospectus. 165 
excess borrowing liabilities, 129, 130, 134 
frauds and torts, concurring in liabilities, 133, 134 
fraudtdent preference by issue of debentures, 217, 218 
guarantees by, of debentures and debenture' stock, 135 
indemnity, deed of, for becoming sureties |915] 
resolutions approving [918] 
lending money to company, 217 
liability in winding-up, 134 
liability, relief against, 
under sect. 372... 1.35 


under articles, 135 
liability under sect. 37. ..449 rt srq. 
burden of proof .shifted by, 451 
contribution from co-diivctors, 450 
death of direttor, result, 455 
endorsement on writ [456] 

grounds of belief, particulars ordered in action, 453, 454 
“ has authorised the issue,” meaning of words, 452 
Limitations, Statute of, 455 
measure of damages under, 452 
name improperly inserted, indemnity, 4.50 

plaintiff must show that he was induced bv untrue statements, 453 
proceedings under, 449 et «eq. 
reasonable grounds of belief, 453 
“ reasonable public notice,” what is, 454 
relief, to whom given, 452 


separate cause of action against several defendants, 454, 455 
several subscribers suing together, 454 
statement of claim [456] 

“ statement,” what i.s, within the section, 452 
list of persons consenting to be— to be given to registrar, 174 
loans by, to company, 217 

misrepresentations, habilitiea for, 133, 449, 460, 461 
mistake of fact, non-compliance with sect. 35 167 436 
mortgage or charge, penalties for not registering, 136 
names, descriptions and addresses to be stated in prospectus, 166 
naming m prospectus, condition precedent to, 174 
iu statement in lieu of prospectus 174 
nature and extent of interest, disclosure in prospectus, 170 
non-djseioeure in proapectuM, ^ ^ 

by reason of ignorance, 167 
excuses for, 437, 447, 468, 459 
liabilities for, 457 ef sag. 
statement of claim [460] 

not preferential creditors as “ servants ” or ” clerks ” 683 
not trustees for company’s creditors, 134 ’ 

notn-e to them is actual notice to company ise 

overfraftXompany. 
penalties attaching on, 136 ’ 

personal liabilities, 133—136 
damages, liable for, 133 
excess borrowing, 134 
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DIRECTORS — conUnued. 
porsonai (iabilitieB — 
fraud, 133 

may be relieved by article.s, 13.1 
torta and frauda, for, 135 
winding-up, on a. 134 
power ill trust deed for trimipps Ar.ni , 

[424, 425] " JHK.,iture l.,took] holders to a,, point 

presumption as to due appointment of Til 
pro^dinp against, under sect. 37... 449 w 
qualification, obligation to take Iw-f.,,-. i ■ 

statement as to, in prospectus, 169 wbcn, 44 

remuneration of, statement in prospectus, 169 
representative of trustees on board of art.iele,. ,• 

resolutions to create debenture, k’and form! '‘-*1 

signature of, to prospectus, 177 

tS'®’ by ^'O^pany for directors becoming [91,1] 

taking up debentures by directors, nieinliers and pmim, ers 217 
torts as against debenture holders. 135 ' 

trustee.?, when liable as, 134, 135 
ultra vires contracts, liability, 134 
unqualified, not to be named in in-ospcctus 174 
warrant of authority, 134 
warranty of powers, 133, 134 

who is a director within sect. 14(» of .\ct of 1929. ..175 

discharge. 

of receiver, 786 and forni-s 
County Court, in the, 786 

interest on his unpaid bahuu c stdl enforceable 76,1 
order for [787] 

on further comsideratioii. without passing any further ai count, 
®c. [7olj 

to pay or be paid balances [788] 
summons or notice of motion 1 786] 
of security, stamp duty on, 226 


DISCLOSURE, 

doty of, 

under older law, 437 
under sect. 36 of Act of 1929. . 166, 4.17 
involves duty to make inquiry, 437 
prospectus, in, 437, 438 


discontinuance of action. 

to enforce debentures, 496 


discontinuance of business, 

liberty for receiver [745, 746] 
order for [746] 


discount, 

debentures issued at, proof in winding-up. 614 
issuing debentures and debenture stock at. 204, 205 

deposited as security not to be treated an issue at, 187 
particulars to be registered, 187, 205 
shares taken for debentures at, 204 

issue as paid up at par for debentures is.sucd at, is invalid, 411 


DISCOVERY, 

documentB, of, 60 


DISCRETION, 

clause in trust deed making it absolute [,340] 
trustees should act with, 96 
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DISMISSAL OF ACTION, 

for 'want of pioseoution, 580 

DISSENTIENT PERSONS. 

not bound as to a proposed compromise in proceedings concerning a trust, 


DISSOLUTION OF COMPANY. 

declaration by Court within two years as to same being void, 488 

DISTRESS, 

after appointment of receiver, 150, 151, 683, 609 

gas supplied, for, leave to obtain 473 

injunction to restrain, 150, 151 

liability of receiver for wrongful, 699 

priorities in case of, 150 

receiver authorising mortgagee, 698 

receiver, by, 699 

sheriff waiting for money to be changed is not seizure under, 322 

DISTRIBUTION OF FUND IN DEBENTURE ACTION, 
interim payments, 813 

DISTRINGAS, NOTICE IN UEU OF. 
affidavit for [883] 

notice annexed to [884] 
notice in lieu of, 214 ei aeq., 882 
procedure as to, 882 et stq. [883] 
withdrawal notice [884] 

DIVIDENDS. 

provision for future interest before paid, 300, 301 
DOCUMENTS, 

misrepresentation in prospectus of contents, subscriber ncod not i-xamme 
document, 435, 436 

proceedings in chambers, to be left where accounts and inquiries ordered. 649 
title, ol — custody of, as between trustees and receiver, 319 
Factors Act, 1889, under, what are, 867, 868, 872* 

DOM IN VS LITIS, 

plaintiff in debenture action, 532, 533 


DRAWINGS, 

debentures, of, clause as to service fund [298] 
re-issue of drawn debentures, 298 
validity of clauses, 297, 298 

necessarily imply power to call 

effect of company’s default as to, 122 
not contrary to Lottery Acts, 118 

“ on or after ’’ a fipd date subject to~covenant to redeem 17 
provision in debenture for redemption by, 118 1296-^1 
debenture stock trust deed, 118 [378 380]^ ^ 


EFFECTS, 

uncalled capital, whether part of company’s, 47 
ELECTION, 

to call in debenture irrevocable, 120 
to rescind contract, writ definitive, 442 

ELECTRIC LIGHT SUPPLY, 

receiver s position as regards, 161, 473 
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ENDORSED RECEIPT (Law of Property Act, 1925, g. 115), 345 

ENTITLED TO COMMENCE BUSINESS, 175, 176 
effect of not being, on contracts, 176 

EQUITABLE CHARGES, 

banks and others, in favour of, 843 
consideration, 844 

deposit of title deeds without registering charge, 845 
bow created, 843 
what property to be charged, 846 
Bills of Sale Acts, requirements of, 846, 847 
deposit, by, 849 

equitable securities, fortifying, 853 
forms [878 et seg.] 
negotiable instruments, 861 
notice before payment off, 858 

priority of de^nture holders where securities are, 1 44 
effect of fraud or negligence, 144 
registered companies, by, 851 
registration of, 847 

Statute of Frauds (replaced by Law of Property Act, 1925), 847—849 

Statute of Limitations, 859 

stock, shares, debentures, Ac., on, 850 

EQUITABLE EXECUTION, 

appointment of receiver by way of, 483 


EQUITABLE INTERESTS, „ „ 

land, extension of doctrine of Dearie v. Hall, 147 

EQUITABLE MORTGAGES, , ^ , 

^ companies, by, 843 et aeq., 849 et teq. And see Bankino a. 8 d .Dii ani k 

SBCtTHITEES. 

consideration, what is, 844 
creation of, 843 
deposit, by, 849, 860 
abroad, lands, 861 

certiaoatee of stocks, debentures, Ac., 80U 
lease, of a, 850, 851 
negotiable instruments, 851 
not lost where barred by statute, 851 
equitable mortgagee, 878 
expectancy, charge on an, 846 
foreclosure, 864 
forms [878 et seq-] 
fraudulent preference, 847 
meaning of, for stamp duty purposes. -7 
notice before calling in or paying on, 

of debentures, 206, 214 

ordin&r}' mode of effecting, 

registered companies, by, 851, 852 

directors’ powers to borrow, 851, 85Z 

lender fixed with notice of memorandum, 851 
stamp duty on, 226 
title, investigation of, 863 

EQUITIES AGAINST 277] 

conditions in debentures os to disregardi g I 

S£S,’,‘ilg cb«»i. 

™gSSi to r*tlo. to Mg" PMCJ- " 

floating charge, when it lets m, 
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KQUITIES AGAINST DEBENTURE HOLDER— ron/iftU'rf. 
priority of debentures and debenture stock, 141 el snf. 
equities, 143 

gettiitg in legal estate, 143. 144 
over execution creditors, 142 
over general creditors. 142 
registration, 144 

rules of, as to contract to take or issue debentures, ISO 
transfer of debentures, 
exclusion of, 24, 2.’> 
free from, 209, 210 


EQUITY, 

clog on, 43, 117 

enforcement of a contract by a person not a party, 10, 1 1 
ESCROW, 

delivery of instrument as an, 124, 125 
intention to deliver as, 124 


ESTOPPEL, 

certificate of debenture stock, by, 39 
registering transfers of debentures, Ac., 209, 210 

EVIDENCE, 

affidavit, 

rules as to, 520 
scandalous matter, 521 
further, on adjudication of claims, 051 
intention in prospectus to induce subscriptions, 441 
orders made in chambers, 653 

proof of claims of creditors and others in respect of accounts and inquiries, 
650 et seq. 

summons for directions, on, 547 
time for filing, 522 

unstamped re-issued debentures may be given in, when, 140 
EXCHANGE, 

allotment of new stock for old in [262] 
application by stockholder for new stock in [261] 
bearer debenture for registered debenture, clause as to [289] 
circular offering new debenture stock in exchange for old [260, 261] 
debentures for shares [290] 

property in trust deed — power for trustees to [326, 342] 
subdivision or consolidation of debentures by [291] 

EXECUTION, 

before winding-up, 484 

deeds, of, effect of Law of Property Act, 1925... 128 
of debentures and trust deeds, 123—126 

sealing of debentures and trust deeds, 123 
special formabties, 123 

pari passu debenture holder issuing, is trustee for the class, 138, 484 

EXECUTION CREDITORS, 

debenture and debenture stock holders' priority, 141 

debenture holders intervening, sheriff to withdraw, 484, 498 

floating charge, validity as against, 63, 142 

ground for appointment of receiver, 497 

position in winding-up, 484 

priority of receiver’s lien over, 475 

sheriff, payment to, to withdraw from possession, 64 



INDEX. 


961 


EXECUTORS 

may sue and be sued usually without joining benofioiariea, 553 
transfer of debentures by, 216 
probate necessary, 277 
transmission of debentures and stock to, 216 

EXHIBITS IN j\FFI DAVITS, 

certificates on, 522 

documents not to be annexed, but referred to as, ,522 

ax PARTE APPLICATIONS. 615 

EXPECTATION, 

misrepresentation, 429 

EXPERT, 

meaning of, in sect. 37 of the Companies Act, 1929... 450 

EXPRESSUM FACIT CKSSARE TACITl'M, 
payment of debentures, 121, 122 

EXTENSION OF TIME 

for payment of debentures — memorandum indorsed [417] 
stamps, 418 

registering debentures or debenture stock, for, 192 [308J 

avoidance by cancelling unregistcrerl and substituting and registering 
new, 196 

orders protecting rights of parties acquired before the actual regintia- 
tion, 193 el seq. 

when registration required. 418 
winding-up resolutiotis, effect of, 195 
after meeting called [.309J 

EXTRAORDINARY RESOLUTION, 
binding for<'C [359] 
clauses as to, in trust deed [359] 
definition in trust deed [359] 

quorum required by Stock Exchange [3o.)] 


FACT, 

misrepresentation as to, 42t' 

FACTORS ACT, 1889. ..867 
construction of, 869 el seq. 
deposit of good.s warrant.^, 867, 808 
“ documents of title to goods, 867, 8 h 
goods, what included in expression, 86/ 

“ mercantile agent,” 807, 870 
dispositions by, 867 
pledge, meamng of, 868 
pledge, power to, 872 

Si™,” .. o. nirfr. ot .1 

SVleiseg. 

sellers of goods, dispositions by. »*>» 
title to goods, documents of, 871 

FALSE PRETENCES , 

by misrepresentation in prospec , 

FALSE STATEMENTS, 

liabiUty for, 427, 448 el seq.. 461 
rescission for, 427 

FILE OF PROCEEDINGS IN DEBENTURE .4C'TI0N. .>19 


FILING. See RBatsTBATioN. 


G1 


P. — D. 
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finance acts. 3 .>oo 

1899, extracts rclstmp to stamp 

1899. sUtement of nominal loan capitri (237J 

1907. reduction in stamp duty under, ial 

mo, effect of. on duties on marketable Mcynties, 224 

1911, reduced duty on short loan securities, — ♦ 

FIRST debenture HOLDERS 

liberty for receiver to pay off [<41J 

first MORTGAGE DEBENTURE, 

when Stock Exchange approves of term or not. -if> 

FIRST MORTG.A.GEES, 

receiver to give powHession to (75/1 
summons by, for possession 1757] 

FIXED CHARGE, 

conversion, by notice, of floating charge into[2S(»J 
when does a floating charge become a, 65 


FIXTURES, 

mortgages, in, removal of, 333 


FLOATING charge, 61. 73 
charge ■'luh vi«in. 73 
company’s powers while it floats, 62 ft 

creation' of. within six months l>efore wimbng-up commeneea 
■' cash paid (o the company ’’ — case as to, 134 
1 ry.stallization, 63, 64. 72. 506 
custody of title deeds, 71 
dealings, what it allows, 62 (t seq. 
ilebenture.s to bankers, &c., creating [892] 


, 7,3, 218, 847 


definition of, 64 


effect during flotation, 73 


effect of, 61, 274, 275 


equities let in by, 67 

( xeention creditors, as against, 63, 66, 142 


payment tn sheriff, 64 
e.vplanatory words in debenture, 71, 275 
fixed, when it becomes, 64, 65 [281] 


fraud, 67 

garnishee order, effect of, 64 
general assets, clause in trust deed [320] 
general creditors, as against, 64 
bire-purehase agreement, as against, 143 
bow created, 62 


how long it floats, 63 

immediate operation with licence to company to deal with the asaets, 73 
cssup of writ by debenture holder to protect his interests before 
crystallization of the, 486 
land charges, 71 
nature of, 61 et seq. 

notice of, when it postpones specific mortgagees, 63, 69 
operation of, 61, 320 
qualified, when, 73 

ordinaiy course of business dealings, what are, 65 «< seq. 

preferential payments, as against, 64 

present security, operates as, 73, 74 

prior mortgages, what it allows, 69 el seq. 

prohibition of prior mortgages [20, 273, 274, 320, 321] 

prospectus, statement as to [258] 

qualifying words, 69 et seq. 

receiver, effect on, 68 

registration of, 186 et seq., 196 el seq, 

set-off in case of, 67 
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FLOATING CHARGE — continued. 

specific charges and mortgages, priority, 63 68 
stopping business, effect of, W ’ 

subsequent equitable mortgage, 69, 70 
subsequent floating charge, 63 
subsequent legal mortgage, 70 
trust deed, by, clause as to [320] 
undertaking on, 
operation of, 61 
sale of, notwithstanding, 66, 67 
use of word, 71 
validity of, 01 

when first recognized as valid, 61 
winding-up, effect on, 64, 73 
within six months, 74 
words sufficient to create, 62, 71 


FORECLOSURE, 319, 486, 495, 532 [832, 833] 

I hambers, orders for, cannot be made in, 495 
debenture action in, 495 
equitable mortgage, 854 

no order for, in absence of a debenture holder, 832 
order for [832] 

parties to an action, debenture holders should be, 832 
stamp on order for, 832 

Statute of Limitations, how affects remedy, in ease of pi i sonaltv, 8,<9 

statutory undertaking, of, 52, 53 

trust deed, where debentures secured by, 49,7 

trustees, parties to, 553 

when available, remedy, 495, 532 

when impracticable, 832 

whore notice is aijsent, no order made, 637 


FOREIGN COMPANIES, 

particulars of charges created by, 469 H vq. 
security for receiver. Court may accept, .594 

FOREIGN COUNTRIES, 

certain provisions in debentures inoperative in, 55 
priorities as regards land, 145 

FOREIGN GOVERNMENT, 
marketable security of, 225 

foreign HOLDER, 

debentures or stock, production of probate, on death of, 1,16 


FOREIGN INSTRUMENTS, 
stamp duties on, 229, 2,30 

FOREIGN PROPERTY, 

compliance with lex re.i sitoc, 5.5, 58 

covenant in trust deed to create mortgage on |.i<. , . / J 

equities, enforcement here, 57, 58 , . ko 

how far debenture charge recognized abroad, oo f- »"]-i 

jurisdiction of English Courts, 57 et scq. 

powers of attorney in trust deed [385] 

priorities, as to, 55 — 58 . la- i 

provision in trust deed as to powers of attornet [■ o.l 

receiver of, 497 , , -o i B 7 

registration of mortgage or charge under sect. ( pt scq. 

se^rity for debentSms and debenture stock as to making, 56. eq. 
trust deed for securing debentures on, 78 [3 , j 


POREMAN, 

preferential creditor, as being a servant, 

61 (2) 
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FOBGED TRANSFER, 

company’s liability, 211 

effect of acting on, 211 

estoppel of certificate based on, 211 

liability of person procuring registration of, 211 

no title conferred by, 211 

operation. 212. 278 

provisions of Forged Transfers Acts, 212 

FORGED TRANSFERS ACTS. 1891, 1892. ..212. 278 
company, fund to meet compensation claims. 212. 278 
amount, 212, 213, 278 
extent of powers, 212, 213, 278 

FORMAUTIES, 

execution of debentures. See., as to, 123 

FORMATION OF COMPANY, 

inisrcpre.scntation before, 439, 440 

FOUNDERS’ SHARE.S, 

disclosure in prospectus. 166 

FRAUD, 

action of deceit on prospectus, 461 
measure of damages, 465 

debenture holders, by, effect as regards priorities. 144 
directors’ liability in respect of, 134 
re.soi.ssion of contract in case of, 446 
unnecessary to prove, in case of rescission, 446 

FRAUDS (STATUTE OF) (now replaced by Law of Property Act. 1925), 
as to complying with old sect. 4 (now sect. 40 of Law of Property Act, 
192.5), 847, 848 t / - 

equitable charges, effect of replaced provisions of, 847 
in relation to transfers, 210 

FRAUDULENT ASSIGNMENT, 182, 217, 218, 317 

fraudulent preference, 

directors’ debentures, 217 

extending time for registration of debenture, may be I9f> 
issue of debentures, by, 217 

money recovered, not subject to floating charge 64 
what may amount to, 182 

fraudulent trading, 

delay in registration, may be, 182 

freeholds, 

demise of, in trust deed [318] 

FURTHER AD'VANCES, 
stamp duty, 226 


FURTHER ASSURANCE, 

clause as to, in trust deed [336] 

FURTHER CHARGE, 
stamp duties on, 22G 


further consideration, 

book debts taken in part satisfaction [834] 
oeitihcate of apportionment of fund [8221 
chambers, matter originating in, 817 ^ 
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FURTHER CONSlDERAT10N-co,UiW. 

costs in debenture actions, 817, 818 
apportioning, 820 
sending out notices, 820 
foreclosure orders [832 — 834] 
matter originating in chambers. 817 
notice for [820] 

order to pay dividends to debenture holders 1830 
order varying Master’s certificate [8301 
orders on [820, 821, 825 el sey.] 
practice as to setting down, 816 817 
setting down, form of notice [820] 

of causes on further consideration, 816 

what papers required for judge’s use. 816 
short cause, 817 * ’ 

summons for [820] 
where winding-up [825] 


S31J 


FURTHER STOCK, 

ranking pan possti with original issue, 

application of proceeds of issue, 367 el seg. 
power to issue [365 e( seg.] 

FUTURE PROFITS, 

surrender of right to, for paid-up shares invalid, when, 20.') 

future property, 

charge, power to, 18 

debentures to bearer, power to charge [275] 
mortgage of, inoperative in some countries, 55 
power to mortgage, 62 

charge on, 18 [273, 320] 

“ undertaking ” covers, 62 


garnishee order, 

boating charge against, 64 

to satisfy judgment of debenture holder, 483, 484 

judgment of creditor not being a debenture holder — priority when, 
498 


GAS, 

leave to distrain for supply of, 473 
receiver’s liability as to, 473, 507 

Qkneral meeting, 

sanction to borrowing sometimes required, 47 
presumption that sanction obtained, 129 
when lender need not ask whether, held, 1 29, 1 30 

gold clause, 

effect of, 28 
GOODWILL, 

retention of, by receiver and manager binds him to oarrj out company s 
contracts, 607 

seeua, where receiver only, 507 
specifying price in prospectus, 166, 167 

•guarantee, 

Chap. XXXIX., 310 cl ^ „in*) 

company guaranteeing debentures of another company, .11 , . 
construction of, 311, 312 
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GUABANTEE— conttnu«i. 

debentures, of, 310, 313 [310, 314] 

release of guarantors by arrangement, 314 
debenture stock, of [314] 

directors giving, 218 K,, 

directors’, as to company overdrafts, payment by 
debentures, 135, 218 
effect of nou-disolosure, 314 
form as regards debenture [310] 
form as regards debenture stock 1 , 

indorsement on debenture as to, 310. 31- 
re-insurance of guarantee comnanj-. 313 


release from, 314 

rights of creditor under, 312, 313 

rights of surety, 312, 313 

sealing of, as to, 314 

stamp on, 311 • r .,ii 

statement of consideration for, 311 
sureties, rights and obligations under, 312, 313 
trust deed, clauses in, as to [310, 314] 
what will avoid, 313 


them in consideration of 


QtlABANTEE SOCIETY, 

guarantee on debentures [310] 311 314 rno-ri 

receiver’s surety, affidavit by its secretary as to fatness [597] 

bond of, 594 [600] . « 

recoupment of premiums paid where no remuneration to receiver, o94 

special clauses as to, in trust deed [314, 316] 


GUARANTEES, 

action against one of two guarantors, 913 
advances to secure, 861 ti 

banking securities, as regards [908 el sey.] and notes 

consideration for, 861 

continuing, 863, [909] 

creditor, forbearance of, 910 

death of guarantor, 863 

death of surety, 909 

disclosure by lender and banker, 862 

extending time [910] and note 

firm, to or in respect of, 861 

forms [908 et seg.] and notc.s 

fraud, signature to, lieing obtained by, 909 

fraudulent preference, 863 

indemnity to directors in respect of, [916] 

interest, 913 

joint and several [908] 

limited, 911 

lost security, 91 1 

novation, release by, 910 

principal being a corporation, bank’s position [912J 
release by creditor of one of the sureties, 910 
release of guarantor, 910, 911 
release of principal, 910 

retainer by surety, right of, after administration, 91 1 

revoeability, 863 

securities, benefit of, 910, 911 

settled accounts, evidence of [912] and note 
Scotch law as to, 861 

Statute of Frauds (replaced provisions of sect. 4 by soot, 40, Law 
Property Act, 1926), 861 
surety, interest of, 910 
wbat is a guarantee, 861 
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HlKE-i’U14CHASE AGREEMENIV. 
absolute assignment, not a oharge. IS'J 
charge on, 

a charge on book debts, when, 18‘J 
priority of, 

as against floating ehaige, 
as against legal mortgage, 14"J 
when fixtures, 142 


IMPLIED POWER 

to issue debentures, 203 

INADVERTENCE, 

meaning of term, 193 

INCOME CERTIFICATES [302] 

INCOME OR PROFIT DEBENTURES [300, 30 IJ 

INCOME STOCK CERTIFICATE, 
right of inspection of, 200 

INCOME TAX, 

appropriating moneys to principal to avoid, 32o 
“ free of ” — provision for payment void, 273 

no objection to increasing rate of interest So as to cover. 27i! 
order to pay [741] 
preference under sect. 264.. .679, 68-‘t 

INDEMNITY, 

of directors, by company [915J 
resolution approving [918] 
of trustees, 

extent of right, 84 et sey., 164 
provision in trust deed for (341J 

receiver appointed out of Court carrying on busme.ss, where. 474. to. 
receiver and manager, 474 
priority of, 149 

INDOOR MANAGEMENT, 

rule as to not looking into, 128 

INDUSTRIAL AND PROVIDENT SOCIETY, 

charge by, 188 

INFANT, 

service of notice of judgment on. 6.L 


INFORMATION, 

trustees’ duty to supply, 96 

INJUNCTION, . . 

to restrain interference with receiver s possession, J 

INNOCENT MISSTATEMENTS, 
liability of directors, 166 

INQUIRIES, 

affidavit in answer to [663] 
advertisements for creditora 
attendance of parties not directed 
chambers, 

course of proceedings, 
papers for use of judge and master 64,* 
costs of party appearing separately. 
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INQUIRIES — continued. 
debenture action, 
order [622] 

some assets outside debentures, order [631] 
summons for order for [620] 
directed, when, 653 

exclusion of non-proving claimants, 650 
numbering of directions for, 653 
order for, 622 [629] 

ordered at any stage in cause or matter, 653 
orders for, under Ord. XV. r. J [622] 
preferential debts, as to, 582, 583 [622, 623] 
proceedings in chambers, 647 ft set). 
classifying interests of parties, 649 

class of parties represented by one and same solicitor, 649 
copy judgment or order and registrar's note to be left, 648 
directions, 648 
documents to be left, 648 

service of notice of judgment or order and when dispensed with, 648 
summons to proceed, 648 [655] 
production of necessary deeds, &e., by claimants, 651 
proof of claims, 651, 652 1 662] 
service of notice of order for, dispensing with, 648 
staying, 653, 6.54 

summons for order for (winding-up) [620] 
summons to proceed, 648 
attendances on the, 649 
surcharge, 653 


INSOLVENCY 

of a company is priniA facie evidenced by fact of its going into liquidation, 
512 

ways of a company's, 75 


INSPECTION, 

documents of, prospectus should show, 176 

income stock certiheate, 200 

mortgages and charges of company, 196, 197 


INSTALMENTS, 

damages for non-payment of, 178 
debenture, payable up hv, 269 [303—305] 
enforcing payment of, 178, 304 

on debentures or debenture stock, insolvent company, 179 
where winding-up. effect as to unpaid, 179, 269 
sjjecific performance where default in paying, 178 


INSURANCE, 

capital money — application of money receivable as 100 
liauses in trust deed, as to [333] 

* trustees may insure, with charge to secure 

tnist deed a " security without 

sx‘.:;S”r ”*"* “• ““ “ 

fire, statutory provisions, 100 
trustees’ powers, 99 


INTENTION, 

misrepresentation of, 429 

to create charge, equity gives effect, 180 et seq. 

INTEREST, 

charge, may be made a first, on nrofits 301 
coupons for [286] ^ ^ ‘ 

covenants as to [272] and note 
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JNTEREST — continued, 

cumulativo interest [300, 301] 

( urrency of, 18 

rfebentuTes, on, deltentutc stock in satisfaction of 1 291] 

by cheques unoasheU b.'fore wiiKiing-uii is commenced 

(IfbcntureB, on, special clauses as to 3(il) 

“ during continuance of this security,” meaning, !8 
” free of income tax ” — provision for payment of, void, 273 
no objection to increasing rate of, to cover tax, 273 
future, provision for, before dividends jiaid, 3(1(1, 301 
guarantor’a liability (Statute of ljmitation.s), 863 
half-yearly imyment, provision for, by warrant [278] 

'' in the meantime,” doubtful construction of, 271 

judgment after, 18 

Limitations, Statute of, 274, 859 

merger of contract in debenture, in judgment [274] 

non-payment of, riglit to have receiver appointed, 498, 49!) 

on return of money, 445 

power in (icbenture to satisfy interest by .stock [291] 

jvower to call in debenture after lengthened default [279] and notes 

proof for, in wiudiiig up, 514 

rate of, after judgment, 483, 484 

receiver's unpaid balance after he is discharged, 764 

redemption, full rate required, 18, 274 

share of juttfits also — payment of, on delcentures [3031 and note 
specially indorsed writ, for, 539 
usual provision in debenture, 18 
winding-up, in case of, 514 

INTEREST WARHANT, 

l onditiou as to, iti registered debenture [278] 
stani]) duty on, 235 


INTERFERENCE, 

receiver, with, 6(15, (ilO 

notice of motion to commit for [611] 
notice of motion to restrain [611] 
orders as to [612, 613] 
when contempt of Court, 610 


INTERIM DIVIDENDS, 

debenture and debenture stock holdprs, 813 IbJoj 

for payment of costs [815] 

payments on account of principal, 813 
to pay coupons [814] 
to pay interest [814] 
to pay principal [814] 

INTERPRETATION, 

clause in trust deed [316] 

IRREDEEMABLE DEBENTURES, " 292 

conversion of redeemable into, is a modihcation g 
power to issue, 43, 117 
rule of equity against, 1 1 7 

IRREGULAR ISSUES, „ .. 

debentures and debenture stock. *91, -iw 

ratification of, 203 
subrogation, 202 

IRREGULARITIES, 

in indoor management, 12», i 
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“ ISSUE,” 

meftning of term, 231 

ISSUE OF DEBEXTURES. 
registration, 186 el seq., 196 
registration of, where more than one issue, 190 


JEOPARDY, . 

security in, appointment of reiseiver. 4«t> 

JOINDER OF PARTIES, 552 el seq. 

action in name of wrong plaintiff, 553 
counterclaim, 553 
misjoinder, 553, 554 
representative actions, 553 
striking out and adding parties, 655 
trustees, Ac. may represent estate, 553 

JOINT ACTION, 
trustees, as to, 93 

JOINT holders, 

clause in debenture [278] 

debenture stock deed [349, 350] 


'^^^^or^ra^^i^ and individual holding, clause as to, in trust deed [3.50] and 

trus*tees for first and second debentures appointed jointly, 81 

JUDGMENT OR ORDER, 
aceount.s and inquiries, 

additional, in judge’s chambers, 649 
bringing in, 648 

hearing of debenture action [629] 
proceeding with, in chambers, 655 
to be numbered, 653 
various forms of [621 et aej.] 

declaring rights and continuing receiver [626] 
default in appearance [621] 
default in defence [621] 
foreign property sale, 626 
order for, under Ord. XV . r. 1 [622] 
two series of debentures [627] 
usual judgment debenture action [622] 
action by unsecured debenture and stock holders, 482—484 
action to enforce debentures, in, 493 
admission of facts upon, 615 

appointing representative debenture holders defendants [560, 561] 
appointing unsecured creditors defendants, and to have conduct of action 
[563] 

charge on company’s assets by consent, 493 
conduct of action, purchaser of plaintiff’s debentures f 645, 646] 
consenting to, by person appointed to defend, as to, 564 
charge, whether should be, on judgment by consent, 493 
consolidation of actions, 564 [564, 565] 
set-off of costs, 564 
copy, certificate verifying [655] 
debenture actions [621, 622] 
debenture stock, actions [6M, 635] 
declaration as to first charge and inquiries [626] 
enforcement of security though debentures not due [630. 6311 
form of notice of [640, 641] ^ 

inquiries, affidavit in answer [663] 
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JUDGMENT OR ^ 

interest o,i debenture^fW 
merger of contract in 274 ’ * 1 ** 

merger of previous rights in 483 4«r 

mLTeiClr 1«17. 618J 
motion for, rules as to, 614 615 “'"'" 
judgment on, 61,5 
notice of [638] 

by advertisement [6461 

notice of motion for| 6]71 
on motion for judgment, 615 
prehminary parts of [621J 

adrSemott™ 6^ accounts and inquiries, 647 ,,ey, 

affidavits, 651, 652 653 
attendanecB, 646 

issues, inquiries and accounts, 653 
settling deed, 648 
suiunionses to proceed, 648 
surchaigc, 653 

rate of iilteresr^ter, "'dlo 648 

^?e be7o«”70"S'''*’ J 

sale, directing, 707 [712, 713] 
fiequeatration against company lOltij 
service ot, liberty to attend, in ease of, 644 
service of notice, 
affidavit [641] 

on debenture holders and debenture stocli holders (WO 
form of [638] 

should be by circular, when, 636 
order binding stockholders not served [643] 
staying one of two consolidated actions [565] 
subscribers for debentures, in favour of[6561 
trust deeds [623. 624] 

«sua! judgment [622] 

whore principal secured by debenture not due but windirie.iiit gu'c, rm|o 
to enforce security [ffilO, 63 Ij 

where there, are some assets outside the debentures [(>31, 632 1 
with special liberty to apply for appoiiitiiicnt of agent abruail 1631] 

JURbSDfCTiON, 

defendants out of the, 539 
foreign property, 57 
service out of the, 541 

JUST ALLOWANCES, 

rule as to making, on accounts, 6.53 


LAM), 

agreement as to, when required to be written, 847, 848 
equitable interests in, extension of rule in Dearie v. Hull ia, 147 
foreign country, in, priority of charges on, 14,7 
interest in, meaning under sect. 79... 187 
registration of mortgages and chaiges on, 191 

IAND CHARGES. 

mortgages ranking as, 70 

land charges act. 1926, 

debentures, registration of, notice by, 21 , 22 , 70 

date of registration— as to prioritiiw reckoned by. 141, 145 
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LAND KEGISTRATION ACT, 1925, 

certificate where charge given under [40.)J 
chargee in favour of debenture trustees, 186 

covenant by company to execute charge in favour ol trustees id/ ij 
not to register under [371] . 

debentures secured on unregistered land may lose priority, 148 


floating charge, effect of. on, 371 

land, as to registration of (trust deeds), 371 

Middlesex, land in, 144 

priorities in regard to, 144 

provision in trust deed [371] 

provisions, 186 

registered charges under, 371 [372] 
registration of mortgages and charges under, 186, 371 
specific charges where land not registered, 37 1 
statutory charge on registered land [372] 


LANDLORD. 

applications by parties prejudiced by receivership, 797 

distraint by, priorities in case of, 142 

distraint of, after appointment of receiver, 150, 151, 603 

liberty to re-enter, 160, 151, 797 

position of, whore receiver appointed, 50.5 

[/riorities of, as against debentures, Ac., 150, 151 

right of, to distrain, 150, 151, 797 

uinding-up, liberty to ro-ontcr, 150, 151 

LANDLORD AND TENANT ACT, 
receiver can apply under, 698 


LAW, 

misrepresentation as to, 428 
LAW MERCHANT, 

negotiability of, debentures to bearer under, 30 cl seq. 

LAW OF PROPERTY ACT, 1925, 

charge by way of legal mortgage, legal estate protected by, 109, 275 

conveyance on sale by mortgagee, 113 

constructive notice, restrictions on, 164, 166 

Court may direct sale of mortgaged premises, 707 

custody of title deeds, 319 

Dearie v. Hall, rule in, extended to equitable interests in land, 147 
■debentures, registration of, how affects prior encumbrancers, 148, 149 
deeds, execution of, by company under, 128 
distress by mortgagees after appointment of receiver, 698 
endorsed receipt for discharging mortgaged premises, &c., 345 
freehold mortgages, realisation of, 110 

joint holders of debentures, effect of Act on clause usually relating to, 24 
leaseholds, 

mortgagees’ rights on selling nominal reversion, 319 
mortgagees’ sale of, 110 

leasing powers under, extension of, by trust deed [329] 

legal estate, charge by way of legal mortgage affords protection to, 276 

legal mortgage, creation of, 78, 109, 213 

legal mortgages, mortgages affecting, 142 

mortgage, definition of, 282 

mortgagee obtaining receiver’s authority to distrain, 698 
jDortgugee's powers where mortgages made by charge by way of legal 
mortgage, 109 

mortgagees’ receipts, Ac., 114 
mortgagees’ statutoiy power of sale, 110, 111, 216 
regiilation of exercise of, 112 
mortgages ranking as land chargee, 70 
nominal leasehold reversion, 319 

notice, registration of an instrument amounting to, 70, 152 
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ACT. mo-con, >nu.d 

order of Court conferring good title on purchaser 711 
possession of property comprised in tru^t d^d 
powers conferred on mortiraooes «n.i '•"“■*1 , 

powers of mortgagees (geneml)i 111, u?""''"''' 
priorities, choses in action, 146, 147 
procPcdH of sale, application of, 113 

purchasers, how affected hy notice uniler 154 l5-> 

receiver, * ’ 

appointment of, 

by mortgagee, 115 
by trust deed, 470 

powers of Act conferred on, clause [2811 

sale "ortgased premises, 707 

sale, when may be ordered, 709 

trust deeds, how take effect under, 319 

legal mortgage in, how made under Act, 78 
mortgagee or receiver, powers [,330] 
trustees taking poa,seaaion [32.3] 


LEASE, 

company's statutory and defined powers [329] 
contract for, approval of [809] 
liberty for receiver to take up a new [750] 
liberty for trustees to grant [809] 
trustees’ power in trust deed [326] 


LEASEHOLD REVERSION, 

mortgage, sale by mortgagee, llo 


LEASEHOLD, S, 

debentures charged on specific, trust deed securing [3621 
demise of, in trust deed [319] and note 
mortgagees .selling nominal reversion, 319 
mortgages of, llo 

what passes on a .sale bv mortgagee, ilO, 111 
surrender of, &c., 756—7,58 ' 


LEGAL ADVICE, 

trustees, how far protected bv, 86 

LEGAL ESTATE, 

charge by way of legal mortgage and, 275 
getting in, to fortify equitable interest, 143, 144 
land, priority depends on date of registration, 144 
loss by legal estate, 144 
mortgages afteeting, priority of, 141 

priorities of tlebentures and debenture stock in respect of, 144 
receiver’s power to convey, 283 

LEGAL MORTGAGE, 

Law of I’roperty Act, 1925, how created by, 78, 109, 214 
mortgagees' statutory powers in case of, 109 
priority over floating chaige. 21 


LETTER OF ALLOTMENT, 
debentures [263 et Sfq.] 
debenture stock [264 — 260] 
stamp duty, 229, 232 

LETTER OF APPLICATION [263] 


LETTER OF RENUNCIATION, 
debenture stock, of, form of [253] 
increased stamp duty on, 229, 232 
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LETTERS PATENT, 

priorities of charges on, 146 

LEX KEI SITM, 

application of maxim, 55 
compliance with, 57, 58 

LIABILITY OK DIRECTORS, 

artricles of association relieving from, 135 
criminal, 468, 469 
damages, for, 133 

debentures and debenture stoek, as to, 134 

excess borrowing, for, 134 

guarantee, on a personal, 135 

not registering mortgage or charge, 135 

personal liability for excess borrowing, 134 

prospectus for debentures, &c., for, 133 et sejj. 

relief for negligence, &e., 135 

torts and frauds, 13.5 

trustees, as, 134 

ultra rirm contracts, 134 

winding-up, in, 134 

LIBERTY TO ATTEND, 
orders as to 1644, 64.5] 

person served with notice of judgment or order, 636, 644. 
yierson not so served umst apply for order, 644 
Burntmms 1 644] 

LIRERTX TO BID, 

for dcbcnttirc holders [716] 

Older for sale out of Court [718] 

LIBERTY TO BRING OR PROCEED WITH DEBENTURE ACTION, 
affidavit [.52HJ 
orders [528, 529] 
summonses for [528] 
winding-up, in case of, 526 

LIBERTY TO D1.STRAIN [799] 

LICENCE TO AS.SIGN, 
sail by mortgagee, 110 

LK'EN.SINO ACT, 

i lause ill trust deed, as to [335] 
investment of the compensation fund, 335 
rights to compensation under, 334, 33,5 

LIEN. 

bankers of, 859, 860 

c.\tends to promissory notes, &c., 860 
receivers and managers, 475 
solicitors' priority over floating charges, 150 
trustees’, for costs and expenses, 87, 149 
vendor of, priorities in case of, 148 

LIMIT, 

liormwing power, of, 129 

LIMIT OF l.SRUE 

of dclH-ntiircs or debenture stock [318, 364 el seq.] 

LIMITATIONS, 

boTTowiiig power of, resolutions altering [238, 239] 
mortgagee acquiring a title under Limitation Acts, 111 
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LIMITATI ONS — continued. 

Statute of, 

action of deceit as to, 46.5 

action on the case, 459 

how affects mortgages of personalty, 8.59 

interest, 274, 869 

period of limitation under .sect. .7.';. ..45.5 
trustees, when not available, for, 97 

liquidator. 

appearance by, in action, 54.5 

appointment of receiver for debenture holders in voluntary windmg-up, a.s 
against, 27, 282 

receiver and manager, as to appointment, .509, .501 
recoupment to receiver for payment of rates, .583 

LIS PENDENS. 

priorities, 148 

LOAN CAPITAL, 

issue of, what is, 231, 237 
stamp duty on, 231 

form of return to commissioners [2371 

LOTTERY ACTS, 

drawings for redemption of debentures, Ae. not obnoxmns to, 118. 


MA.IORITY, 

clauses, to bind class, 166 et nrq. \ 2921 
advantages of, 166 
eases where applicable, 1.56 
concurrence of whole class if none, 344 
forms for use in proceedings under [417 et sfi?-! 41 1 
history of and cases on, 157 — 164 
lessened by sect. 163. ..164 
in debentures [283, 202] 
interested persons, 163 
provisional agreement under, 157, 158 
resolutions under, 163 
validity of, 162 
voting at meetings under, 163 
ereditors in winding-up, views of, prevail, ,509 
power in deed to trustees to act by f344 1 


management shares, 

statements as to, in prospectus, 166 

MANAGER [RECEIVER AND], 
afSdavit of fitness [585] 
affidavit of sureties, 692 [597] 
appointment of, in action, 582 
bond of guarantee society as surety ^ 

certificate that security has l>een given I --I 
continuing receiver as [687, 688] 
criminal liability of, 468 

delivery of books and papers to I w j 

interference with, a contempt of cou , - • > 
how punished, 610 
motion to commit [61 1] 
notice of, 611 

substituted service of notice, 

limiting time for acting, 503 
acting after time, 504 
extension of, 60.3, 688 
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MANAGER [RECEIVER AND]— continued, 
notice of motion for appointment of [583] 
orders appointing [585 ef se?.] 
orders continuing [688] 

practice as to appointment, 582 ei aeq., 59.3 et aeq. 
receiver acting as, extension of time for, 688 
recognizance [696] 
reduction of security [003 tl seq.\ 
affidavit as to [003] 
order for (receivers) [604 — 606] 
order reducing [005] 

order relieving sureties from liability [606] 
summons for [003] 
security, how and when given, 693 
statutory undertaking of, 52, 499 
summons to settle security, 602 
surety, affidavits as to fitness of [697, 598] 
order relieving him from liability [606] 
when authorized to act as, 498 
when receiver appointed as, 498 
who acta after expiration of time fixed, position, 504 
winding-up, order appointing, in [.685] 

MANAGING DIHECTOU, 
authority of, 130 
bond fide dealings with, 130 
irregularity in delegation, 130 

MARKETABLE SECURITIES^ 
colonial government, of, 225 
colonial or municipal body, of, 225 
debenture and debenture stock, when, 225 
definition of. 225, 232 
double stamp duty on certain, 224 
duties on, 223 
foreign government, of, 225 
Stamp Act, 1891 

provisions aft'cctirig, 223 et aeq. 

, sect. 122, moaning of term, within, 225 

stamp duties on, 877, 878 
stamps on transfer, 223. 224 
term, short term securities, reduction in duty, 224 

MASTERS AND REGISTRARS, 
appeals from, 797, 798 
certificates in debenture action, 665 et seq. 

creditors coming in after filing of — some assets being undistributed, 
606 

form of, 665 [666] 
judge need not sign, 66.5 

master’s certificate, two series of debentures [676] 

order to vary [677] 

preparation and settlement of, 665 

rules as to, 665 ei aeq. 

summons to vary [677] 

certificate of master as to result of inquiries, 665 [666 el aeq.] 

certificate of registrar of result of accounts and inquiries [666 — 670] 

certificate of result of sale by auction [729] 

certificate of result of sale by tender [728] 

registrar’s certificate as to result of account [670] 

settling in action, 494 

when certificate becomes binding, 666 

MATERLAL CONTRACTS, 

disclosure in prospectus, 173 
what arc, 173 
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material facts, 

non-discloBUre of, 437 

MATf^KIALlTY, 

misreprosentat ion of, 4.30 

MATERIAL MISREPRESENTATIONS, 
cxamplos of, 432, 433 

where held mierepreaentation or non-disclosure was not material, 433 

“ MEANTIME, IN THE,” 
meaning of debenture, 274 

MEETINGS OF DEBENTURE AND STOCK HOLDERS, 804 
advertisements [804, 805] 
cases for exercise of powers of, 417 
clauses in trust deed [344, 356] 
costs of sending out notices of, 819 
debenture holders voting at meetings of company [288] 
dissentient debenture holders, order to add applicant and to represent 1 8l)li ] 
minutes at [360] 

notice and resolution at [418, 419] 
notice, of, when deed to be modified [419] 
order giving liberty to convene [804] 
powers, 156 

proceedings at, 366 cl seq. 
resolution [420] 
sanction of resolutions [805] 
voting at [368] 

MEETINGS OF TRUSTEES [389] 


MEMBERS OF COMPANY, 
loans by, to company, 217 
taking up debentures by, 217 

MEMORANDUM, , c ik7« 1 

equitable charge on documents, by way of, 849 cl »rq. |878 rl »?.] 

aatirfaotion of registered charge [406] 

MEMORANDUM AND ARTICLES OF ASSOCIATION, 
borrowing powers u.sually •’F 
constructive notice by means of, 127, io.i 
disclosure in prospectus as to, 160, 
limitation of borrowing povircrs by, 60 

what property may be charged usually discoverable from, 

MEMORANDUM OF SATISFACTION, 
registered charge of [406] 

MERCANTILE AGENT’S, 
definition of, 867, 870 
Factors Act, 1889, as to, 867—869 
“ ordinary course of business, 878, 
pledge, power to, 87- 
powers of, 870 

MERGER, _ I incri'es in jiidgrti'^'nf 

debenture holder, rights of, on unsecured .h 

mortgage selling leaseholds under power of sale, 1 10 ^ ^ 

P. — V. 



978 


INDEX. 


MIDDLESEX REGISTER, 
priorities, as aflFecting, 144 
registration in, 144, 185 

MINIMUM SUBSCRIPTION, 

obtaining of, for shares, when requisite before borrowing, 45, 46 
statement of, in prospectus, 169 


MJNUTES, 

provisions in trust deed fSOO] 

MINUTES OF JUDGMENT, 
debenture action, 

setting down as short cause on, 493, 547 
where no trust deed [617] and notes 
where trust deed [619] 

MISFEASANCE AND BREACH OF TRUST, 134, 706 
liberty to compromise [706] 

proceedings in respect of, in relation to debenture action, [692 e< ae?.] 698 
sale of right to proceed for [706] 

MISJOINDER, 

parties of, 664 

MISLEADING STATEMENTS, 

may amount to misrepresentation, 428, 429 

M ISREPRESENTATION, 
acting on, evidence of, 441 
action of deceit for — indorsement on writ [466] 
agent, to, 441 

ambiguous language or statements, 430, 431 
before formation of company, 440 
change of circumstances, 436 
continuing, 436 
disclosure— duty of, 437 
elasticity of term, 427, 428 

evidence that it was made with intention that it should be acted on, 441 
examples of material, 432, 433 
excusable, 433 

false impression, what sufficient, 429 
future acts, 428 
half-truth, 427 

in prospectus, responsibility, 439 

innocent, 436 

law, of, 428 

materiality, 430—433 

meaning of term , 427, 428 

non-disclosure, when it amounts to, 437 

of belief, 427 

of expectation, 429 

of fact, what is, 428 

of intention, 429 

of opinion, 429 

one sufficient to entitle allottee to rescind, 430 
onus of proof, 442 
prospectus, where contained in, 439 
remedy for, 

in action of deceit, 461 a teq. 
under sect. 37... 449 el aeq. 
reports reproduced, 436 
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MISREPRESENTATION— 

rescisBion of contract for, indorsement on writ [447] 
induced to enter into contract by, 433, 434 
non-disclosure of material facts, ^7 
onus of proof, 435, 441, 442 
parties to action, 446 
responsibility for prospectus, 439 
single misrepresentation may entitle to, 436 
statement of claim [448] 
waiver of right, 443 
silence amounting to, 427, 437 
statement true at time, 436 

summary by Romcr, J., of cases where a company is to be held responsible 
for, 439, 440 

what is, in prospectus, 427 cl s/y., 432, 433 

MODIFICATION OF RIGHTS, 
agreement, form of [417] 
clauses as to. in debentures [292, 293] 
conversion of redeemable into irredeemable stock is a, 292 
examples of, 166 
majority clauses, under, 417 
majority of security holders, 
cases for exercise, 167, 417 
decisions as to powers, 157 cl aey. 
forms of notice, resolution and agreement (418, 419) 
powers given to, 156 et seq- 
notice convening meeting [419] 
resolution for |420] 

supplemental trust deed to effect [421] 
trust deed [345] 


MORTGAGE, 

attorney, power of, to execute [885] 
charge by way of legal, 109 
debentures and debenture stock, of, 213 
bearer debentures, 213 
bearer stock, 213 
how effected, 214 
power of sale under, 215 
registered debentures or stock, 214 
deposit with blank transfer, 214 
definition in L, F. A. 1925. ..282, 283 
definition in Stamp Act, 1891. ..227 


foreclosure, 109, 110 „ , . .noci mu 

freehold, realisation of (sect. 88, L. 1 • A. 19-. ), 
land charge, ranking as, 70 
leasehold, realisation of, 110 
legal, now by demise (trust deeds), 78 
effect of L. P. A. 1926, in, 109 
mortgagees’ powers on sale, 109 
realisation of freehold, 109 
stamp duties on, 226 
uncalled capital, of, 53 [376] 


MORTGAGE DEBENTURES, 

actions to enforce, 481 et ,, , 

costs, when holders entitled to, 513, 514 

parties, 487 et eeq. 
sketch of proceedings in, 4»2-496 
winding-up after commenwment, 4W 
enforcing rights of holders in, 512 
proof by hoIderR 
meaning of, 276 

remedies of holders out of Court, 469 


in 


62 ( 2 ) 
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MORTGAGE DEBTS, 

priority of charges on, 146 ■ 

MORTGAGE OF SHARES [888—891] 
equitable, 849 

MORTGAGEE, 

charge by way of legal mortgage, powers under, 109 
conTeyanco by, on sale, what estate passes, 109 
costs, his right to, 85, 878 
foreclosure by, 110 

leaseholds, right to sell nominal reversion of, .919 

leaseholds, sale of, by mortgagee, what passes on conveyance, 110 

Legal Costs Act, 1896... 341 

order to pay, on execution of release of mortgage [743] 
powers of , 1 1 1 

receiver, power to appoint. 111, 116 
Statutes of Limitation, title under, 110 
statutory power of sale of, 109, 111, 112, 21.6 
exercise of, regulation, 1 12 
tender of money to, 889 
trustee of power of sale, whether can be, 322 
trustees, protection to mortgagees in dealing with, 99 
withdrawal by, of notice to pay off, 869 

MORTGAGES AND CHARGES, 
ad valorem duty, 876 
annual summary to show, 199 

deposit of negotiable instruments to secure payment of book debts, 187 
equitable mortgage by deposit, 849. See Eppitablh Mortoaues. 

Factors Act, 1889, under, 867 e( aeq. 

L. P. A. 1926, creation under, 214 
mercantile agents, by, 867 
power of attorney to execute, 885 
registration, notice of motion to extend time for [307] 
time, order extending [308] 
registration under sect. 79. ..186 e( seq. 
book debts, 189 

oertificat.es of registration of, 403—405 

instrument having effect of bill of sale, 188 
extending time to register, 192 et seq. 
floating charge, 189 
forms used in [398 ei «e?.] 
memorandum of satisfaction [406] 
omission, criminal offence, 192 
uncalled share capital, 186 
registration of copies where created abroad, 186 
registration under sect, 79, order extending time [307. 308] 
registration under sect. 88. ..197 

registration where created in United Kingdom and property is abroad, 187 
shares of, 147 
specific, 68 

substituted property, 191 

tacking, abolished, 144 

when to l)e deemed “ created,” 189 

MGTION, 

adjournment, 516 
affidavits, 

contents, 520 
how intituled, 520 
swearing. 520 
title of, 520 

applications to Court to be by, 516 
evidence on, how to be given, 503, 520 
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MOTION — continued, 
ex parte, 515, 516 
notice of [523] 
length of, 515 
Bcrvico of, with writ, 516 
rules as to notice of, 515 
saving, 523 

special leave to servo short, 515 
winding-up, in, 518 

MOTION FOR JUDGMENT, 

in debenture action, 493, and Chap. LXl., 614 el seq. 
accounts and inquiries, 493, 618 et seq. 
cause book, to be set down in, 616 
copies of affidavits to be left for judge, 493 
declaration as to charge, 617 
default of defendant’s appearance, 614 
defence, as to, 493, 676 
judgment on, 616 
marking “ short,” 493, 616 
counsel’s certificate [616] 
notice of [617] 

pleadings dispensed with, 568, 615 

Rules of Court as to, 614 et seq. 

setting down, 616, 616 

short cause, as a, 493, .547, 616 

standing over, where insufficient materials, 616 

time for, 616 

with pleadings, 616 

without pleadings — by consent as short cause, 493, .547, 616 


NAKED DEBENTURES, 

action by unsecured bolder, 482 
actions to enforce, 482 
execution before winding-up, 484 
judgment and execution, 483 
merger of rights in judgment, 483 
priorities of, as to, 136 
specially indorsed writ in case of [538] 
application under Ord. XIV., 539 

where defendants out of jurisdiction, 539 
what arc, 13 

NAKED DEBENTURE STOCK, 
priorities of, as to, 136 

NATIONAL INSURANCE ACT, 1911, 

priority of contributions in insured trades, 683 

NEGLIGENCE, 
not fraud, 464 
priority, losing by, 144 

summons for liberty to defend action lor [737J 
trustees granted relief by Court for, 340 

NEGOTIABILITY, 

debentures to bearer, 211 
advantages of, 30 
oharacteristics of, 30 
Courts bound to take notice, 32 
how acquired, 30 
of stock certificates to bearer, 40 
scrip certificates to bearer, of, 32, 183, 268 
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NEGOTIABLE INSTRUMENT, 
debentures to bearer, 907 
mortgage by deposit, 849 
title of holder, 849 

NEGOTIABLE SECURITIES, 
priorities in respect of, 147 

NEW TRUSTEES. See TEn.STEE Act, 1926. 
appointment, 82 

clause in trust deed as to [345, 346J 
statutory provisions, 105 et aeq. 
in action, 82 

consent to act, verification, 522 
Court’s power to appoint, 82 

power of appointment in debenture stock deed, 82 f345J 

residence abroad of, objectionable, 81 

Stock Exchange requirements, 82 

vesting of property in statutory provision, 107, 108 

who may appoint, 82. 105 

NON-DISCLOSURE, 
defences, 459 

prospectus in (sect. ,35), 437 

remedy i» action for damages, not rescission, 457 el aeq. 

NON-JOINDER, 
parties, of, 554 

NOTICE, 

actual, wbat is, 152 

advertisement to holders of bearer debentures to pay ofiF [288] 
agent and principal, 152, 153 
appearance in action, of, 644 
appointment of receiver, 480 
form of [480] 

as affecting priorities, 152, 153 

broker, notice to, is notice to principal, 163 

building society, rules of, 863 — 865 

calling in debenture moneys, withdrawal of, 120 

charge on chose in action, of, 146 

clauses as to, in registered debenture [284] 

clerk in oflSce, notice to, how far notice to company, 163 

company, 

by, to pay off debenture moneys, 118, 119 [279, 346, 347] 
to, pay off debentures or debenture stock, 121, 122 
company under Companies Acts, knowledge of person that he is dealing 
with, 154 
constructive, 

mercantile transactions, 873 et aeq. 
what is, 162 et aeq. 

debenture holders, provision for giving [284, 288, 343] 
production of security [669] and note 
debenture stockholders, provision for giving [343] 
deposit of document with banker as security, as to, 863 
*^1 *3°""'* necessarily constructive notice to company , 

distringas, 882 [883] 

company bound to attend, 882 
forms relating to [883, 884] 
encumbrances, notice of, 153 
floating charge, of, 63, 69 
further directions, for [660] 
intention to use affidavit, of, 622 
irregularity, of, 132 
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NOTICE — continued. 
judgment, of, 636 

cost of posting, 636 
form of [638] 
service of, 637 

meetings of debenture and stockholders, cUuscn m trust deed rS43 'Ur 
346. 347, 356] ' • 

meeting of stockholders to modify rights [418, 419] 
mortgage moneys, before calling in or paying off. S.'iS 
motion, of, 515 [523]. See Notice op Motion. 
of allowance of claim in action [662] 
of equities, provision against, in debenture [276, 277J 
of memorandum and articles, construction, 127 
personal representatives, how affoeted by, 104 

reasonable public, under Directors’ Liability Act, 1890 (now sect. 37), 454 
registration of debenture operates as, 21 

registration of instruments under Land Charges Act , 1925, amounts to, 1.52 
satisfaction of registered charge, of [406] 

secretary’s information from secretary of another company, 153 
secretary’s knowledge of facts not necessarily constructive notice to 
company, 163 

service on creditors or claimants in chamber proceedings, 051 
service on holder of debenture [29] 
short, 515 

solicitor, notice to, is notice to principal, 153 

third party, directions for [551] 

through directors, 153 

title, notice of instrument affecting, 154 

to debenture holders to produce debenture before master [659| 

to directors is notice to company, 163 

to prove [661] 

transfer of debentures, of, 209 
trial, of, 582 

trustees, how affected by, 102 

withdrawal by mortgagee of, as to payment off, 869 


NOTICE OF JUDGMENT OR ORDER, 

advertisement, by (debentures to bearer) [640, 641J 
cost of posting notice, 636 
forms of [638, 639] 
memorandum, 637 
winding up, registrar’s [640J 
memorandum on, 637 

order binding stock holders not served with [643] 
service. 


affidavit [641] 
cost of posting, 636 
debenture holders, on, 636 
dispensation of, 637 
summons for [643] 
liberty to attend tffter, 637 
non-service, order binding parties [643] 
on infants, &c., 637 
order dispensing with [643] 
order for postal [642] 
stoppage of proceedings if no sernoe on 
under Ord. XVT. r. 40... 636 


necessary parties, 638 


NOTICE OF MOTION, 515 et aeq. 
adjournment, 516 

appointment of receiver, for, 502 [683] 

copy to registrar, 619 

ex parte application, 615 

for judgment [617] 

form of [623] 

length of, 615 
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NOTICE or MOTION — coniinued. 

motion may bo dismiesod for want of, 61.j 
rules as to, 615 
Horvioo, 516 
short, 502 

to commit, for interference with receiver [61 IJ 

to extend time for registration of mortgage or charge [308] 

to restrain interference with receivers [61 ) | 

transfer, for [792] 

when to be given, 516 

NOTICE or TRIAL, 679 
avoidance [581] 
by defendant, 580 
length of, 680 

NOVATION, 388 

clause in trust deed as to [388J 

NUMEROUS PARTIES, 
one suing on behalf, 553 
one defending on behalf, 632, 553 


OATH, 

as to taking, 520 

OBJECTS, 

borrowing powers, 42 

OFFER, 

Law of Property Act, 1926, contracts as to land, 847, 848 
proposal in writing, followed by oral acceptance, 848 

OFFER OF SHARES TO THE PUBLIC. SVr IhiosmcTUS. 

OFFICE COPIES, 
affidavits, 520, 622 
documents, in winding-up, 519 

OFFICIAL RECEIVER AND UQUIDATOR, 

when appointed receiver in debenture action, 502 

OMISSION TO REGISTER MORTGAGES OR CHARGES, 
order for extension of time [308J 

ON BEHALF, 

action, by debenture holders, 563, 564 
ON DEMAND, 

debentures payable, meaning of [306], 307, 892. 

OPINION, 

liberty for trustees to act on [339] 
misrepresentation as to, 429 

OPTION, 

to call for registered debenture instead of bearer debenture [->881 
to call for shares at par for debentures issued at discount 415 
to company to issue stock for past interest on debentures! 2911 
to debenture holder to call for shares [289, 290 ] ^ ^ 

to eicbang® debentures for shares [289] 

to take new dentures by way of sub-division or consolidation of present 
debentures [291] 
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OKAL CHANGE, 

deposit of debentures, on, 206, 207 
registration of, 206, 207 
uncalled capital, on, 54 

OKAL CONTKAUTS, 

by or on behalf of company, 848 

minute of board, when sufficient memorandum «ilhin sect. 4o of ],aH of 
Property Act, 1926.. .848 

Statute of Frauds, s. 4 (now replaced by sect. 40 of Law of I’roimrtv .Act, 
1925), as to, 847, 848 


ORDER AND DISPOSITION {Ronkruptry Hide), 
not applicable in winding-up, 198 

ORDERS, 

accounts and inquiries, under Ord. XV r. 1 L622J 
adding inquiry, 637 
parties [559, 560] 
admisaions of facts, upon, 615 
applicants, adding as defendants |.559] 

appointing representative debenture holders detendaulH jotiO] 

assignment, official receiver to concur in |731] 

hill in Parliament, liberty to promote [750] 

books, enforcing delivery to receiver [608] 

borrowing by receiver [689] 

comraiaaion on sale of property, allowing 17.12) 

company, adding as defendants [669J 

company, adding as plaintiffs [559J 

conduct of actions [646] 

confirming contract of sale [713 et seg.] 

consolidation of actions, 564 [564] 

contempt of Court, interference with receiver [612] 

debenture action, usual judgment [622j 

debts, 

collection by receiver, 698 

reference to plaintiff' by receiver who should not lake iirucccding 

himself, 698 
default in appearance, 

in appearance and defence [621] 

in delivering defence [621J , , , , u i,i„r 

defendants, to add and to represent second dekuituic huldi rr, ). . . J 
delivery of books and papers to receiver 1 608] 
directions allowing claim to rank as a preferential cieditor [6 ■ I 
directions, for [650] 
discontinue business [746] 
forfeiture of deposit and to resell [7,i„] 

further consideration, on [820, 821] r,, ,l,.tciii] cla^s I ’iOOl 

holders of first debentures, adding as delendants and to .let. ud 1 1 1 -s 1 

interference with receiver, order of wmraittal[bl_J 

liberty to attend proceedings [•’44—646) 

liberty to commence debenture actions [5- | 

liberty to proceed with debenture action] j-8J 

CS'tatm h.!*-. n«) 

to grant lease with aUowance for rej.air,-, (XilJ 
manager and receiver, 
appointing [585] 
continuing, 687 

-a-' 

passing his final account [i J 

meetings of debenture holders, convening [804] 
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ORDERS — caiAiivwai. 
misfeasance, 705 

liberty to compromise [705] 
to enforce proceedings for [706] 
mortgage, liberty to receiver to [691] 
motion for judgment, 615 [622] 
on bankruptcy of a defendant [656] 
on sale for payment of balance by purchaser [713, 714 
payment into Court by receiver [777] 
pa 3 nnent of first debenture holders [815] 
payment off of prior mortgage [694] 
possession going to prior incumbrancer [757] 
preferential creditors, 679 
prior charge, liberty for receiver to pay [740J 
proceedings in chambers, 

accounts and inquiries, 647 et seq. 
service, when disjKjnsod with, 648 
pro inieresse auo applications, 797 
receiver [and manager], appointing [585] 
clerk to be, without security [692] 
interim [689] 
in winding-up [586] 
pursuant to order [590] 
security given [588] 
without remuneration [591] 
reduction of receiver’s security [696, 606] 
affidavit as to reduction [604] 
relieving sureties from liability [607] 
summons to reduce [604] 
remuneration of receiver, 780 
to pay out of assets [785] 
repair, liberty to receiver [744] 
representation of parties, as to [660, 661] 
representatives of class, appointing [560] 
revival of action where death of plaintiff [566] 
sale on motion [712] 
sales of property, 707 et scq. [714 el «eg.] 
by tender [7 16] 

confirming contracts for [719 el aeq.] 
liberty to bid [716] 
miscellaneous forms [723 el aeq.} 
out of Court [718] 
summons, order on [7 17] 
sealing, 619 
security for costs [796] 
sequestration against company [612] 
service of notices, 636, 637 
statutory undertaking [713] 
staying one of two consolidated actions [566] 
substituting defendant for plaintiff [668] 
summons for directions, on, 646 
surrender of lease [766] 
tenders, orders accepting, 729, 730 
trusts of trust deed— to enforce [619] 


ORDINARY COURSE OF BUSINESS, 

in, as regards floating charge, 66 
m^S of term in Factors Act, 1889... 873 

ORIGINATING SUBIMONS TO DETERMINE QUESTION, 481 
appointment of receiver, on, i»8 ^ t 

debraturee, rarely used for enforcement of, 486 n. 


OUTSIDERS, r.iitv bv 128 

presumption of regularity by, 
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OVERDRAFT AT BANKERS [87g el ee^.] and not.>« 

"®^forro?Ltentur[892r^ of debentures payable on de.nand L891J 
applicable to rogiatered shares, stocks, debentures, 

agreement for deposit subject to bank’s usual clauses [878] and note 
agreement for loans by way of acceptance, &c. of bills on security of 
debentures and uncalled capital [903] 
agreements for deposit of, 

debentures, to secure current account [8U3J 
goods warrants [887] 
securities for loan of specified sum [888] 
securities to bearer [886] 

company a, payment by directors of, in consideration of debentures, 184 
135. 218 

debentures and debenture stock, law and practice as to, 907 
debentures deposited to secure, 140, 206, 207, 214 

not to be deemed redeemed, when eompany's account ceases to be in 
debit, 140 

deed of indemnity from company to its sureties [916] 
distringas notices, affidavit, and notice of withdrawal [88,3— 885] 
general deposit security [886] 

guarantee (joint and several) [general clauses] as to, 861 [907 et sra/.] and 
notes 

memorandum of deposit of documents [880, 893] 
mortgage of securities for present and future advances [906] 
mortgage of uncalled capital by way of continuing security [899] 
to secure sum advanced by bank [896 — 899J and note 
payment of guaranteed, 218 
power of attorney to execute mortgage |'885j 
present and future advances, mortgage for [906 rt 9eg.\ 
proposal for deposit to obtain [886] 

securities on debentures and debenture stock, observations as to, 907 
security for loan on debentures and charge on undertaking [900, iW)IJ 
security on bills and by deposit of debentures in blank [903] 


PAID-UP SHARES, 

cannot be issued for surrender of right to future profits, 2l>,6 
disclosure in prospectus, 167 

issue of, at par in satisfaction of delM-ntures is, sued at discount, invalid, 416 


PASI PASSU, 

continuance of power to issue, 141 

debenture stock, power to issue further, prospi-ctus statement )260J 
deposit of part of issue, 141 

enforcement of the provision as to dobenture.s being, 138, 189 

erjjual distribution of moneys received, 484 

execution obtained, effect of, 137, 138 

iasue, after proceedin^H to enforce, 141 

issuins nart at a discount, 141 

modific^onto admit of further issue. 1.61 (.364 et se?.], 417 [421] 
no issue witliout consent, 150 
operation, special security by, 137 

payment of part iso 

priorities jn regard to, IJtf— 
nrovieion for further issue, stamp duties, 

. S3on in debentures, object of. 20. 21. 136, 137 

provisions, 136, 

application of, 138 
enforcement of. 138 
operation of, 137 

reference to, in registered debenture [274, 284] 
re issuing debentures, 13^141. And se£ Re- WUT. 
two or more senea of debentures on same day, 151 
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PAROL CONTRACTS, 

by company, 848 

Statute of Frauds, s. 4 (replaced by sect. 40 of L. P. A. 1926), 847, 848 
minute of board, ■when sufficient memorandum, 848 

PARTICULARS, 

registration of mortgages, &c. [398 et seq.'] 
series of debentures [398 — 402] 

PARTICULARS OF CLAIMS, 
creditors to furnish, 650 

PARTIES TO ACTION, 

abatement or change of interest. 666 
action in name of wrong plaintiflt, 563 
addition or substitution of a defendant, 556 
application to strike out, 555 
bankruptcy of any, 666 

order to carry on proceedings [666] 
ceeluia que Iruslent, 653, 555 

change of parties by reason of death, marriage, bankruptcy, &c., 556 
procedure, 666 
class, representation of, 554 

compromise as regards trusts when allowed in absence of parties, 554 
consent to act as substituted plaintiff [658] 
counterclaim, 552 
death, 666 

debentures and debenture stock, to enforce, 486, 487 
defendants, interest of, 563 
executor, administrator, &c., 666 

joinder of and adding and striking out, rules and practice as to, 552 el teq. 
joint, of several persons as plaintiffs, 552, 553 
misjoinder and non-joinder, 553 ei seq. 

one or more suing or being sued on behalf of numerous persons, 553 

orders as to adding, &c. [569, 560] 

persons interested in equity of redemption, .553, 554 

representation actions, 653 

representation order, necessity of, 663 

representation orders, forms of [669, 560] 

revivor [666] 

rules as to, 552, 553 

service of order to continue action, 655 

sob'eitor of plaintiff to give notice of abatement, 556 

striking out, 665 

substitution [557] 

summons for applicants to be added as defendants [658] 
summons to substitute new plaintiff [667] 
tnistees, executors, Ac., 553 

beneficiaries only joined in special cases, .553 
wrong plaintiff, 553 

PARTITION, 

powers of Court on, 708 

PATENTS, 

priorities, 146 

receiver taking proceedings for infringement [735] 

PAYMENT, 

costs and income tax [816] 

creditor’s debts established in chambers, mode, 652 
currency, in what, 28 

debentures and debenture stock, time for, 116, 117 
holders, when entitled to claim, 121, 122 



INDEX. 


989 


PAYMENT — amiinued. 

debentures or debenture atocJc, of, 

accelerating, by winding-up for reconstruction, 121 
accelerating, conditiona as to, 119 a aeq. [279, 280, 344, 34, i] 
demand for, must be made at prescribed place for’ 2S4 
immediate when debenture void for want of registration, 182 
maturity, at, 118 

notice required from company, 26, 118 
prodts, out of, d'Oin time to time made by company [.‘100, 301] 
provision in trust deed accelerating [344, 345] 
right to make, after notice calling in, 119 
when company entitled to make, 117 
first debenture holders, order (or [SIS] 
interest on [814] 
to pay off principal [814] 

immediate, ■where charge void for want of registration [sect. 79), 186 
income tax, payment on account of principal to avonl. 813 
interim dividend of [813] 

of some debentures only at any time, whether allownlile, 138 

on notice by company before maturity of a debenture [279] 

pari pa»m debentures, 1.38 

part payment of, first debenture holders [815] 

place of payment, clause as to [28] 

to debenture holders in action, order for [813, 814] 

PAYMENT INTO COURT, 

declaration of lien on funds in Court [778, 779] 
receivers, 777 

summons for liberty to pay in, money in hand 
various orders [777, 778] 

PERPETUAL DEBENTURE STOCK, 299 
clogging the equity of redemption, 117 
power to create, whether effective, 116, 117 
validity, 117 

whether authorized by power to borrow, 42 

PERPETUAL DEBENTURES. 43. 117. 298-3(Ki 
advantages of, 299, 300 
clogging the equity of redemption, U7 
form of [298, 299] 
meaning of, 300 
not now open to objeotion, VVl 
power to issue, 43, 117 
statutoiy recognition of validity, 117 
validity, 1 17 

winding-up, usually payable off at par, 117 

PERSONAL REPRESENTATIVES, 
compound liabilities, 98 
how affected by notice, 104 
powers under Trustee Act, 192.’>...98 
protection in regard to notice, 104 
represent deceased plaintiff, 656 
transmission of debentures to, 216 


PETITION, . 

by debenture holder, Ac., for winding up, 48.i, ■ 

ground of, 486 , ,.v,.ui,led where truu deed, 

by stockholders for windmg-up — right to, 

482, 486 
winding-up, 609 

place OF PAYMENT, 

clause in debentures, 28 [283] ,l,„nund not made at, 283. 2.S1 

application for receiver refusMwh miticc requiring iiaymem, 

secus, where six months detau < 

284 
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PLAINTIFF, . ^ 

compromiec or discontinue action, power to, 
death of, order to revive action [666] 

personal representatives, duties on, 566 
debenture actions, 488, 632 
representative, costs of, 533 
statement of claim, alteration of, 568 
summons for directions by, 546 
summons to substitute applicant as [657] 

PLEADINGS, 

action without, 548, 568 
close of, on default, 679 

debenture actions, statements of claims in [668 — 574] 
defence in [674], 576 

with counterclaim [67,5] 
declaration of charge, 670 
defences, 576 

by defendant [674] 

registration of debentures should be stated, 571 
reply and subsequent, 579 
reply to counterclaim, 579 
rules as to, 568 
aet-otf and counterclaim, 577 
prior to Judicature Act, 577 

under Judicature (Consolidation) Act, 1925, s. 39. ..577 
trust deed, in case of [570, 571] 

PLEDGE, 

mercantile agent’s power, 872 
ordinary course of business, 873 

POLICIES OF ASSIJKANCE. 
priorities of charges on, 146 

POOR RATES. 

payment by receiver of, 473, 583 

recoupment by liquidator, 683, 682 


POST, 

order for service by [642] 

provision in debenture or trust deed for service by [284, 343, 344] 

POWER OF SALE, 

mortgagee’s exercise of, 112, 113 

POWERS OF ATTORNEY, 
mortgage, to execute [886] 
liberty to defendant company to execute [769] 
liberty to liquidator to execute [769] 
order indorsed on [780] 

provisions in trust deed as to foreign assets [385, 386] 

statutory protection of trustee acting under, 104 

trustees proceeding abroad may delegate execution of trusts, 102, 103 

PREFERENCE SHAREHOLDERS, 

sanction of, to issue debentures or debenture stock, 48 

PREFERENCE SHARES, 

power to exchange debentures for [290] 

PREFERENTIAL CREDITORS, 

affidavit as to result of advertisements [684] 
assessed taxes include corporation profits tax, 683 
borrowed money by receivers, 690 
clerk or servant, who is, 683 
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PREFERENTIAL CREDITORS — conlinue//. 
debenture actions, in, 679 ei seq. 
director employed as editor may be, 683 
directions for payment of, 684 

inquiry as to, in debenture actions, 682, 583 )622, 62.31 
liability of receiver, 681 
marshalling, 684 

National Insurance Act, 1911. ..682 

order allowing claim to rank as a preferential ircditor 168.61 
payments, 679 

priority where receivership, 679 
rates, 682 

receivers’ charges, expenses, ifec., priority over, .'i82. 681 
receivers’ duty to pay, 283 

receivers’ remuneration, costs of realisation. Sir., 582 
summons and order to admit [6851 
who are entitled to, as being “ servants ” or “ clerks,” 683 
Workmen’s Compensation Act, 1926.. .681 

PREMIUM, 

on redemption of debentures or debenture stock, whether allowable, il7 
on repayment of registered debenture, 272 
power to exchange debentures for shares at f 290] 
reconstruction, on, 121 
redemption, on, stamp duty, 232 
stamp duties on, mode of avoiding, 232, 233, 279 
none where payable at company’s option, 223 
Stock Exchange requirements, 347 [347, .348] 
whether allowable, 223 


PRESUMPTION, 

director’s appointment, as to, 131 _ 

indoor management, as to regularity of, 123, 124, 12/ )32 

quorum, as to, 129 

that subscriber reads memorandum and articles, 12 1 

PRINCIPAL MONEYS, 

covenant in debenture to pay [16J, 17 
payment, place for [283] 

issue of writ before due time for payment, 486 

provision for future interest before dividends paid (3 K). 31 JJ 

PRIOR CHARGES, , 

provisions in trust deeds as to paying on j.o J 

sale in debenture action trith consent of ^ 63/ 

words in floating charge prohibiting [274. - uj. u 

PRIORITIES, 136—166 

actual notice, 152 , ..g 

agreement to issue debentures or detonturc 
attachment creditor and debenture holders. 63, 483 
borrowing by receiver, 689, 690 

preferential creditors, over, 690 
charge by way of legal mortgage, 141 
charges on book debts, 146 
chose in action, 146 

Clayton’s case, 148 no 

company’s expenditure on the property, > 

concurrent issues, 161 

consent, not without, when, 150 
constructive notice, 152 165 

meaning of, 162 

restrictions on, 154 awhReouent charges, 149 

contract may provide for postponement to sutaaequ 

coats, aa to, 613, 614 
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PRIORITIES— conitttwai. 
county registera, 144 

deposit of title deeds as against debentures, 69, 70 
electric light supply, 151 
equitable charges, by, 143 
equities, 143, 146 
execution, 137, 138 
execution creditors, over, 142 
first and second debentures, 151 
floating charge as against execution creditor, 141 
foreign countries, 146 
fraud and negligence, 144 
general creditors, over, 142 
inquiry, where notice entails, 163 
landlord distraining, where, 141, 142 
landlord of company, his rights, 160, 151 
lands in register counties, as to, 144 
Land Registration Act, 1925. ..145 
legal estate, 142 
getting in, 143 
Us pendens, 148 
mortgage debts, of, 146 
naked debentures and debenture stock, 136 
negotiable securities. 147, 148 
notice, as affecting, 152 et aeq. 
outstanding equities, where, 143 
overseers’ powers of distress, 151 
pari passu provisions, 138, 150 
as to, 130 e< seq. 

series, in case of, 150 
patents, 146 

policies of assurances, charges on, 146, 147 
postponement to subsequent charges, when, 149 
rates, 151 

receiver appointed, where, 142 
charges of, 149 
indemnity of, 149 

lien of, over execution creditor, 475 
receiver, borrowing by, 689 
costs, charges, &c., 690 
indemnity, receiver’s, 690 
lien, whether can create, 690 
preferential creditors, priority over, 690 
registration under .sects. 79 — 91 of Act of 1929. ..144 
rule in Clayton's case, 148 
rule in Dearie v. Hall, 146, 147 
rule in Hopkinson v, RoU, 148 

secured debentures and debenture stock, 136 et seq., 141 

set-off, as against, 142 

shares in registered companies, 146, 147 

ships, 146 

solicitor’s lien, 150 

title deeds not called for, 142 

trust deed for securing prior lien debentures [393 — 397] 
trustees’ and receiver’s lien, 149 
trust fund, interests in, 146 
two or more series of debentures, 150 
on same day, 161 
uncalled capital, 147 
unequalled equities, where, 143 

unsecured creditors, debenture holders ranking as 136 
vendors’ lien, 148 

where deed authorizes prior security, 149 

PRIOR LIEN DEBENTURES, 
trust deed to secure [393] 
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PRIOR MORTGAGEE, 

receiver ordered to give posseasion to [758] 

PRIOR SECURITIES, 

creation by consent, 149, 158 et scq. 
liberty for receiver to pay off [740] 

PRIVATE COMPANY, 
borrowing by, 45 

commencement of business by, 175, 176 

not bound to include balance sheet in annual summsrj', lJ)i) 

restrictions as to borrowing do not apply to (sect. 87), 4.5 

PRIVATE CONTRACT, 
trustee may sell by, 98 

PRO INTERESSE SVO APPLICATIONS, 797-79') 
applications, 472 

by parties prejudiced by receivership, 797 
may be made in relation to rates, taxes, &c., 797 
receiver in possession, application by, 797 
summons by outsider for liberty to distrain [799] 
summons for inquiry [799] 

PROBATE, 

Colonial, 216 

production of, on death of debenture or stockholder, 216 

PROCEEDINGS, 

chambers, in, 647 et sej. 

copy of judgment or order, 648 
course of proceedings in, 649 
delay in expediting, 663 
issues, inquiries and accounts, 653 

Master’s or registrar’s certificates, 665 , e,, 

client’s authority to solicitor to apply for leave to attend, o+t 
trustees, not compelled to take, 101 

PROCEEDS OF SALE, 

application of (trust deeds) [367] 
mortgagee after realisation, 112, 113 

PROCESS, 
sealing, 519 

PRODUCTION OF SECURITY, 
notice for [659] 

PROFIT OR INCOME DEBENTURES [300, 301] 


PROFITS, , ^ 

debentures, payable out of [300, 30 IJ 
cumulative interest [300, 301] 
interest, where only, 274 
interest with share of [303] 

participating in [302] when invalid, 205 

future— surrender of right to, for ’ 

misrepresentation as to, in prospectus, 433 
share in, to debenture holders, 208 


PROMISE, 

use of term in debenture, 17 


PROMOTERS, 

talcing up debentures by, 217 
validity of debentures issued to, 217 

P.— D. 
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PROOF, 

in action for rescission for misrepresentation — onus of, 432, 441 
of company’s solvency, 76 

PROPERTY OF COMPANY, 
books, as to charging, 60 

chargeable to secure debentures or debenture stock, 49 
foreign, as to charging, 56 et aeg. 
receiver of, appointment of, 496 
statutory undertakings, charge on, 52 
uncalled capital, 

as to charging, 63 et atq. 
reserve capital, 54 et seq. 
whether part of, 47 

what may be mortgaged or charged to secure debentures or debenture 
stock, 49 el atq. 

PROPOSAL, 

writing, oral acceptance, 848 

PROSECUTION, 

conspiracy, for, 468 
Larceny Act, 1861... 468 

PROSPECTIVE CREDITOR, 
petition for winding-up by, 511 


PROSPECTUS, 

abridged, requirements, 174 
action in respect of, 

for compensation (under sect. 37), 449 
for fraudulent misrepresentation, 461 
for non-compliance with sect. 36 of the Act, 467 
for non-complianco with sect. 40... 467 

for rescission for misrepresentation or non-disclosure, 427, 428 
numerous plaintiffs in an, 464 
ambiguous statements, danger of, 165, 431, 432 
belief, statement as to, 429 
business, company entitled to commence, 175 
candour in, 165 

careless language, danger of, 430 

circular offering further debenture stock [251] 

commissions, on underwriting shares, 172 

company’s responsibility, 439 

consequences of not observing statutory rules, 176 

copy to be signed by directors, 177 

criminal liability for false, 468 

date to be on, 177 

directors, 

interest of, in promotion or property, disclosure, 173 
names, descriptions and addKsses, disclosure in, 169 
non-compliance with statutory requirements, 174, 176 
responsibility for. 450, 461, 468 — 461 
disclosure in, 168, 169 

effect of applying for debentures or stock under, 180 
exchange of stock for new stock [260, 261] 
allotment on [262] ^ 

cxemptiM of certain contracts from some of the provisions of sect. 81... 

debentures to shareholders or debenture 


lair statements in, 166 

financiers offering debenture stock for sale [2661 
floating charge, statements os to [2581 
forms of [241 el ic?.] 
founders’ shares, 171 
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PROSPECTUS — corUinued. 

frauduJeiit misreprasentstions, action of (Jeoeit, remody by, 461 et ita. 
further debenture stock to existing stockholders [261] ’ 

goodwill, specifying amount, 172 
innocent misstatements, liability of directors, 166 
inspection, 173 

intention, misrepresentation as to, 42P 
interest of directors, disclosure, 170 
inviting persons to buy securities, 463 
issue of, publication, when deemed to be, 177 
liability in respect of, 133 
under general law, 167 
management shares, 171 
material contracts, disclosure, 173 
meaning of, 177 

memorandum of association, 171 
misleading statements in, 166 

misrepresentation, 427 et seq. See MisasrEBssuTATioK. 
misstatements in, 166 

newspaper advertisement, requirements, 174 
non-compliance with statutory requirements, 176 
action for, 467 

non-disclosure of material facts in, action for damages for, 457 e.l teg. 
office of, 463 

opinion, misreprosentation a.s to, 429 
penalty for not filing, 177 

preferential consideration in allotment, statements as to [257] 

preliminary expenses, 173 

promoter’s responsibility for, 449, 450 

promoter, statements as to, 169 

promotion money, as to disclosing, 173 

“ public,” ofiFering to, what is, 168 

purchase of property, particulars as to, 169 

qualification of directors, as to stating, 169, 171 

redemption fund [259] 

redemption, various statements as to [258, 2691 
registration of, 177 

penalties for issuing without, 177 
remuneration of directors, as to stating, 166 


reports, 

as to stating contents, 431, 432 
incorrectly stated, liability, 166, 166 
reproducing in, 435 

representation becoming untrue before allotment, 436 

requirements of law, 166 et seq. 

rescission of contract for misrepresentation, 4-7 ct seq. 
resolutions, 238 
responsibility for, 
of company, 439 
of directors, 449 et seq., 461 
rules as to framing, 166 
signatories to memorandum, as to, 168 

skeleton form [241 et seq.'} 
statements in lieu of, 467 

Stock Exchange quoUtion, statement as to [2 j 7J 
requirements of, as to quotation, 176 
sub-purchaser, meaning of, 171 
statements as to, 171 
truth of statements essential, 166 
portion of, only, s*®'*'®"' 
underwriting commission, 172 
unqualified director, naming, as to, n* 
untrue statements. See Misbeprssbstation. 


63 ( 2 ) 
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PROSPECTUS— eotUwtted. 
vendor, 

meaning of, 171 
particiilars as to, 171 
voting rights, where more than one class of shares, 170 
waiver clauses, 173 

what is a, under Com. Act, 1929. ..167 

written statement is within Larceny Act, 1861. ..468 

PROVISIONAL CERTIFICATE, 
forms [267 ft seg.] 
debentures, 180 — 182 
scrip to registered holder [269] 
stamp, 269 

title to debenture stock, of [267] 
to bearer, 268 

where debentures or stock payable by instalments and winding-up* 
ensues, 269 

to registered holder [269] 

PROVISIONAL CONTRACTS, 44, 45 

PROVISIONAL SCRIP CERTIFICATE, 
debentures for, 180 — 182 

PROXIES [357] 

PUBLIC, 

prospectus i.ssued to, what is, 168 

PUBLIC TRUSTEE ACT, 1906... 83 

constitution, powers, ic. of the public trustee, 83 

PURCHASE, 

prospectus inviting, of debentures or debenture stock, 463 
receiver, by, 711 

PURCHASER, 

clause protecting, in trust deed [335] 

constructive notice to, provisions of the L. P. A. 1925... 154, 155 

memorandum of agreement by [723] 

notice to, meaning of word “ purchaser,” 155 

protection to, when dealing with trustees, 98 


QUALIFICATION OF DIRECTORS, 
statements as to, in prospectus, 169 
to be obtained before company borrows, when, 44 

QUORUM, 

at meetings of stockholders or debenture holders [356] 
presumption as to, 129 

resolution of directors for borrowing without, when effective, 129 


HATES, 

apportionment of, as on receiver talcing possession, 682 
arrears of, payment of, 682 

dist^, after appointment of receiver, in respect of, 682 
liability of receiver in respect of, 473, 507 
preference under sects. 78 and 264 of Act of 1929.. .679 
priorities as to, 161, 679 
receiver’s position as regards, 161, 473 
recoupment by liquidator, 683 
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BATIFICATION, 

irregular issues of debentures, &c., 203 
tort by misrepresentation in prospectus, of, IKi 

REAL ESTATE, 

Court may order sale of, 708 

realisation, 

costs of, priority, 689, 690 

REASONABLE GROUNDS OE BELIEF, 
directors’ liability (sect, 37), 449, 453 

RECEIPT, 

building society’s statutory, 866 
debentures on, exemption from stamp duty, 236 
discharge by, 345 

scrip certificates on, exemption from stamp duty, 236 
stamp on, 236 

exemptions, 236 
trustees’ power to give, 98 
in trust deed [324J 


RECEIVER [AND MANAGER], 
appointed by the Court, 
accounts, 

affidavits, verifying [765, 766, 775, 776] 

balance, payment [778, 779] 

certificates of passing [771, 772, 773] 

default in leaving, 764 

form of, 765 [768] 

leaving at chambers, 765 

liability for receipts and payments. 595 

payment of balance of, on his discharge [776, 786] 

rules as to, 763 

summons and order on passing [776] 

vouchors in foreign language [769, 770] 
action by, summons for liberty to tahe [735] 
actions against, by third parties, 508 
affidavit in support of motion for [584] 
affidavit of fitness [585] 

effect of misleading, 685 
sureties [597] 

affidavit on motion for, answering, o03 
agent of whom, 606 
appeal, liberty to oppose [799] 
application for appointment of, 492, 433 
applications to Court by, 508, 735 
appointment of, ciystullizes a floating charge, 

appointment, notice of [480] i.MiUranicv iictition, 698 

as assignee of judgment debt may prestn 
attornment of tenants to [753] 
bailifla and agents appointed by him, w 
bankers’ charge on remittances, 505 
bond of guarantee society [599] 
books and papers, order for delivery to [ 
books of company, entitled to, 60 
borrowing by, 689 el teq. , 

advance in priority to debentures [69U] 
advance, 

order to pay off [697] 
summons [696] , 

affidavit in support ot [tnn 

excessive, 689 

liability of, 680 f „visting debts, 690 

lien, cannot without for, 689 

may issue certificates or give c g 
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RECEIVER [AND MANAGER]— ccwieiuMerf. 
ftp|)ointed by the Court — continued . 
boiTowiug by — continued. 

on mortgage in priority to debentures, [695] 
orders giving liberty [691 et seq.'\ 
practice, 689 

priority over lenders for costs, &c., personally incurred, 699 
re-borrowiM, 689 

refusal by Court to allow, when, 507 
speculative expenditure, 689 
summons for liberty [690] 
to pay ofif first mortgage [694] 
by ■way of equitable execution, 483 
calls by, 698 

cannot sue in bis own name for recovery of property, 698 
carrying on business, orders as to, 492, 493, 495, 498, 503 
oases in which Court appoints, 496 
clerk of company to be, without security [592] 
collection of debts, 698 [701] 
order giving liberty [702] 
commission paid without leave, (iOO 
committal far contempt for interfering with, CIO [611] 
oontmuance of manager, summons, atlidavit and orders as to [687, 688] 
continuing order for, when requisite, 627, 688 
manager [688] 
with special powers [688] 
contracts, 

as to “ forward ” contracts, 507 
personal liability on, 699 
position on, 507 

costs, 

charges and expenses, priority of, 690 
payments on accounts [778] 
priority over, 780 

crystallization of floating charge when, 506 

danger, where security in, 496 

debenture action, in a, 593 

debts incurred by, priority, 689, 69t> 

delivery of books and papers to, 608 [608] 

directions, application for, to Court, who to make, 5(J8 

discharge of workmen and servants, 508 

discharging, practice as to, and orders, 786 [786 cl si ^.] 

County Court, in, 786 

interest payable on his unpaid balance, 765 
order [787] 

summons or notice of motion for, 786 [786] 
without passing further account [788] 
distress by, 

liability for wrongful, 699 
mortgagees, 698 
receiver, 699 
duties of, 504 

electric light, liability as to, 607 

evidence on motion for, 603 

ex parte application for, 503 

first debenture holders, liberty to pay off [741] 

notice of motion by, for liberty to take possession [613] 
first mortgagees to have possession [768] 
foreign property, 497 

France, liberty to take proceedings in [738, 739] 
further money, order to pay, for costs of action [737] 
gas, liability as to, 507 
how appointment obtained, 602 
income tax deducted for rent due prior to, 607 
indemnity, right to, 606 
priority, 690 
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BECEIVER [AND MANAGER] — continued. 
appointed by the Court — continued. 

interference with his possession is contempt of Court, 505, 610, 717 
bow punished, 610 
motion to commit for, 610 [611] 
rights of third parties, 797 
what may constitute, 610 
interim appointment, 402 

interlocutory application for appointment of, 492, 6S8 
in what cases, 496 
jeopardy, where security in, 496, 497 
joint account, liberty to draw cheques on [746] 
judgment by, on [589] 
jnrisdiotion to appoint, 496 
landlord distraining, 605 
liabiiity of, 607, 081, 764 
criminal, 468 

default in delivering accounts, 764 
moneys received, 695, 764 

paying away assets after notice of preferential claim, 6Sl 
personal liability of, 690 
possession taken wrongfully, 682 
liberty 

to act at once, 492 
to arrange for offices, &c. [745] 
to borrow [686, 587], 689 [690 ct sc^.] 
indemnity, 689, 69(1 
liability, 690 
limitation, 689 


priority, 

over preferential creditors, 691 * 
when, 690 

to buy out debenture holders [748J 
to close business [746] 

to close public-houses [756] 

to commence proceedings, summons for [6.1. J 

to compromise claim [747] 

to execute power of attorney [7o9| 

to first mortgagee to procetd, 797 - 1 1 

to give undertaking not to continue nuisanc e [ / .> 1 1 

to give up possession [757] 

to grant lease [746] 

to hand over chattels to owner p8j 

to issue certificates in respect of money raised tb-’- 

to issue debentures in respect of money borroard f ■ - 1 

to litigate abroad [738] 

to pay costs [736] „ 

to pay interest on debentures [C91, i40J 
to pay into Ckmrt [778] 

as security for costs [778 1 
without prejudice to remoneraUon [/i.lj 
to pay first debenture hoWers [741.1 
to pay off money borrow^l’S- 
to pay off prior cha^c [740, 741] 
to promote Bill in Farliament [T.iO] 
to repair [743, 744] 

affidavit on summons for [744] 
to surrender lease [756] 

Uen for existing 'aTn 1778 77^ 

lien on funds m Court, 475 [ , ' raciicc .603 

limit oftime for acting as manag ,p 

Mtatmn “ liberty to intervene by receiver ["US') 

liquidation proceedings abro^ noc > 

liquidator, 

Seo^aneous authorities, to, <40 
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RECEIVER [AND MANAGER]— con<mttpd. 
appointed by the Court — continued. 

mode of obtaining appointment, 492, 502 [583] 
motion for, 

alfidavit in support of [584] 
evidence in support, 603 
ex parte application for, 503 
notice of appointment of [4W>] 
notice of, ceasing to act [480] 
notice of motion for, 503 [583] 

notice of motion to commit for interfering with possession of [611] 

notice of motion to restrain interference with [61 1] 

notice of motion with writ, 492 

notice to registrar of appointment [480], 480, 498 

object of appointment, 495 

officer of Court, is, 606 

offices, liberty to arrange for [745] 

official receiver, when appointed, 502 

orders appointing [585 et scr/.] 

summons to proceed on order [689] 
originating summons, appointment on. 608 
outsider, liberty to remove properly tielonging to, 797 
part performance of contract, 5o7 

payment of preferential debts, tiy, where no winding-up, C79 
payments into Court, orders as to [777, 778] 
peril, where security in, 496 
periodical accounts to be filed (Act of 1929). ..766 
personal liability of, in carrying on business, ."UG 
plaintiff’s right to appointment of, 498, 4tt9 
plaintiff, when appointed, 500 
position as to outride creditors, 604 
possession of, 504 
how given, 606 

interference with, is contempt of Court, 095 
power contrasted with those of mere receiver, 498 
practice as to application for, 503 
priorities in case of appointment of, 161 
priority as to borrowing, when, 689, 690 
priority as to costs, 690 
proceedings for collection of debts, &,c. [699] 
pro inlereese auo application, 472 
property abroad, 407 

purchase of assets by, not without leave of Court, 711 

railway, of a, 600 

rates, 

as to liability or po.sition as to, 161, 473, 507, 583 
priority of, 682 
recognizance [596] 
remtmeration, 

by whom payable, 780, 781 

County Court, in, 781 

examples of allowances as additional [7811 

extra, 780 

how fixed, 780 

none usually to party to action. 780 
on his discharge, 786 
order for payment [785] 
payable by whom, 781 

*’T“untable! 78l“"'^ 
priority, 780, 818 
rules and practice, 780 
security, after, 781 

statements with a view to fixing [7841 
summons for payment [785] 
time account [782, 783] 
winding-up, in, 781 
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KECEIVER [and MANAGER] — tontinued, 
appointed by the Court — continued. 

rent due before appointment, deduction of income tax 507 
rent, liability as to, 607 ’ 

responeibility of, 606 

Scotch guarantee companies giving security, 694 
security, 504, 593 et seq. 

adjournment to chambers for purpose of, 593, 594 
amount settled in chambers, 492 
certificate that, given, 594 [603] 
company, words enabling, 504 
dispensation with, 694 

when clerk of company [692] 
foreign company. Court may accept, 594 
guarantee society, 594 
lapse of, for non-complction, 593, r>!>4 
must be completed within time specitic'd, 593. 5i>4 
must give, 593 
order to reduce [604] 

plaintiff’s undertaking to 1)0 answerable initil completion of, 
506 


practice as to giving, 504, 593 
recognizance, 694 [596] 

recoupment of premiums paid to guarantee society where no 
remuneration, 594 
reduction [604 — 606] 
affidavit as to [603] 
order for [604] 
summons for [603] 
rules as to giving, .'593 
summons to proceed, on, 694 
summons to settle [595], 602 
sureties, affidavit [597] 
sureties’ liabilities, 594, 695 
time for completion of, 605 
undertaking to give, 593 |595] 
when and how to give, 593 


selection, 500 

servants discharged by, appointment, .50H 

solicitor to plaintiff is not a proper party to be, 500 

splitting appointment between offieial receiver and another, oOl 

statutory undertakings, 52, 499 

sue, order giving liberty to, for debt, [701J 

summons (originating), may be appointed on. 508 

summons to proceed on order, appointing, 594 

surrender of leaseholds in giving possession [756J 

tenancy, summons for liberty to give up [756J 

third parties whose rights interfered with, application b.v, o08, 79, 
uncalled capital, of, 601 
undertaking by plaintiff, 492 [585j 
voluntary liquidator as, 602 
who to be appointed, 600 
Workmen’s Compensation Act, 1926... 607 
writ of possession, 606 
appointed without aid of Court, 
accounts, filing of, 764 

consequences of default, 765 
form of, 766 

leaving in chambers, 705 
accounting by, 766 

agent for debenture holders, when, 282, .Ml 
agent of company, to what extent, -81, 471 
agent of mortgagor, 115 

application in action for possession, 47- , , . holders 47'’ 

ap^intment to be m^e in interest of all debenture holders, 47. 

authority of, how derived, 470 
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EEOEIVER [AND MANAGER]— conitnMerf. 

Kppoifiited 'without aid of Coott — coniLnued. 
boiTcwing moneys by, 475 
calls by, 698 

oarryiiig on business by, 474, 607 
effect of winding-up, 475 
right to indemnity, 476 
clause in trust deed as to [330] 
in debentures [281] 
conveyance of legal estate by, 283 
costs, chargee and expenses, 660 
effect of winding-up, 471, 472 
electric light, liability for, 473 
fiduciary position of, 472 
form of appointment [476] 
gas, liability for, 473 
how appointment made, 470 
how authority enforced, 470 
insurance by, 115 

Law of Property Act, 1925, provisions as to, 11 1 ei srg., 115, 470 
powers under, 115 
liability of, 681 
lien of, 475 

limit of authority of, 473 

mortgagee, appointment by, 115 

mortgaging, 475 

not officer of Court, 470 

notice of appointment to registrar, 472 [480] 

payment of preferential debts by, 679 

poor rates, 473 

position, as contrasted with receiver appointed by Court , 470 
power for mortgagee to appoint under Law of Property Act, 1925... 

Ill, 115 

power in debentures to appoint, operation of, 281, 282 
in trust deed [330] 

priority over preferential creditors, 681 
rates, liability for, 473 
remuneration of, 115 [281] 
sales by, 474 

order for specific performance, 474 
vesting order in case of, 474 [478] 
to enforce security of debenture holders, &o., 469 el seq. 
trust deed usually gives power, 470 
under power in debentures, 281. 470 

when he cannot be superseded in favour of liquidator in winding-np 
by Court, 27, 600, 601 
under trustees’ power, 79, 470 
usual powers in debentures and deeds, 470 
Bill in Parliament, liberty to promote [750] 
books and papers, delivery of, 608 
buying out debenture holders [748] 
certificates of loans obtained by [479] 
when used in Great Britain, 694 
claim for, in writ [506] 

clause in debenture as to appointment of [281] and notes 
non-displacement of appointee, 27 
clause as to appointment of, in trust deed [330] 
conveyance of property by [477] 
debenture in form of certificate issued by [478] 
debenture, under, 281, 282 
distraint by landlord after appointment of, 161 
duty to pay preferential creditors, 283 
effect of Law of Property Act, 1925... 115 
effect on floating charge, 63, 614 
goodwill, where disregarded, 507 
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RECEIVER [AND ^SJ^AGEU]—cotainned 
Landlord and Tenant Act, 
application by, under, 698 
notice of appointment [480] 
where mortgage by sub-demisp, 151 

RECONSTRUCTION, 

acceleration of time for payment off of debentures &c 1 'D 
clause in trust deed [388] ’ ' 

premium on debentures on, 121, 346 
redemption in case of, statement in prospectus [259] 

RECONSTRUCTION AND NOVATION, 
provisions in trust deed for [388] 
what is reconstruction, 389 

RECONVEYANCE, 

stamp duty on, 226 
RECORD, 

constructive notice by means of, 154, 155 

RECTIFICATION, 

of register of mortgages, 192 

REDEMPTION OF DEBENTURES AND DEBENTURE STOCK, 
accelerating, conditions as to, 119[279| 
at average market price, provisions for [259] 
by drawings, &c., 118 [296, 378 — 381] 

“ on or after ” fixed date, subject to ballot at unfixed dates, 17, 121, 122 

premium payable on, 117 

redemption and sinking fund [378 — 383] 

right to enforce, 1 19 

service fund for [298, 377] 

some or part before others, or romaiiidcr, 138 

trust deed as to [346, 347] 

various statements in prospectuses as to [258, 259J 
when company entitled to effect, 119 

REDUCTION OF CAPITAL, 

consent of debenture holders to [293 1 

REGISTER OF DEBENTURE HOLDER.^, 
right of debenture bolder to inspect, 200 

REGISTER OF DEBENTURES. .s>c KcasmATioN. 

REGISTERED DEBENTURE. See Debentokk.-., itiuasTtKEi'. 

REGISTERED DEBENTURE STOCK. See Debexti iti, Stuls. 


REGISTERED OFFICE, 

payment of debentures to be demanded at 


if so pi-c.'.i liiad. 2S.i, 2S1 


REGISTRAR, 

certificates, 666 [666 — 669] 

result of account, as to [669] 
result of inquiry [67 1] 


REGISTRAR IN WINDING-UP, 
powers of, 617 


REGISTRAR OF COMPANIES, 
certificate of, that company ib 


entitled to 


c'omniejiff 


44 , 45 
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REGISTRATION OF MORTGAGES AND CHARGES, 

Land Registration Act, 1925, under, 186 
notice of motion to extend time for [307] 
order extending time [308] 
under Land Registration Act, 1925, certificate [405] 
under sect. 79. ..186, 398 

abroad, mortgages created, 191 
acceleration by default, 186, 187 
agreement to issue, whether requisite, 182 
bill of sale, 186, 188 
book debts, on, 186, 189 

negotiable instrument to secure payment of, 187 
certificate of registration, conclusive, 191 
debenture stock covering deed [405] 
certificates, forms [403 — 406] 

commission, allowance, or discount — particulars of, required, 187 
conclusive, certificate is, 197 

created or evidenced by instrument having effect of bill of sale, 186 
criminal offence in not registering, 192 
debentures deposited as security, 187, 190 

not to be treated as issued at discount, 187 
extending time for, 192 et seq. 

avoidance of, by cancelling debentures and Substituting others, 196 
motion for [307] 
order [308, 309] 

resolution to wind up, effect of, 195 
fees on, 400 
floating charge, 186 
foreign property, 187 
forms 398 ei seq. 

certificate of registration of debenture stock covering deed [406] 
certificate of registration of debentures [403] 
certificate of registration of tnist deed [404] 
certificate where a charge under Land Registration Act, 1925, 
given [405] 

memorandum of satisfaction [406] 
notice of satisfaction [406] 

particulars of debentures or debc-nture stock [398 el neq.] 
particulars of mortgages or charges for registration [398] 
forms for effecting registration [398 — 404] 
land, upon, 186 

memorandum of satisfaction [406] 

non-registration accelerates time for payment, 186 

notice of motion to extend time [307] 

notice of satisfaction [406] 

omission to register — extension of time, 192 

orders extending time for, without prejudice to rights acquired before 
actual registration, 193 et seq. 
oral charge, 208, 207 
particulars as to commissions paid, 187 
particulars for, as to series of debentures, 187 [398 el «eg.] 
priorities, how affecting, 141 el seq. 
property outside United Kingdom, 186 
rectification of register, 192 
register to be kept by registrar, 196 
inspection, 198 

re-issue of debentures (sect. 104), 196 
re-registration, qsiery, 196 
renewed debentures, 192 
series of debentures [398 el seg.] 
series of debentures, cases as to, 190 el sea 
stamp duty on, 400 

statement of claim should state [668, 6691 
substituted property, 19Z 
uncalled share capita, 186 
what mortgages and charges require, 186 
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REGISTRATION OP MORTGAGES AND OHAHGF^ 

under sect, 88. ..197, 198 ' — <^<»ttinued. 

toctore not liable for default of secretary when IQS 

inspection of register or copies of iastrumlkts 
by creditor or member, 198 
by outsider for fee, 198 
order and penalty for refusal of. 198 
non -registration does not invalidate security, 198 


REGISTRATION OF PROSPECTUS, 177 
of debentures and debenture stock, 209 
forged transfers, 211 — 213 
land registration, 185 
Middlesex, in, 1^ 

Stannaries, 185, 186 
Yorkshire, 144, 185 


REGISTRATION OF TRUST DEED, 
certificate of [404] 
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REGULARITY, 

presumption of, 47, 128—132 

RE-INSURANCE CONTRACT 

involving book debts needs not registration if it create.i no char.re on 
them, 189 


RE-ISSUE, 

debentures, as of same series, 138 ei $tq. and notes, 275 
registration of, 197 
stamp duty on, 140, 234 

of debentures redeemed under drawing clauses, 298 
keeping alive redeemed debentures— when not permissible, 298 

release, 

guarantors of debentures, of, by arrangement under sect. 120.. .314 
provision in trust deed on payment [345] 
stamp duty on, 226 
surety, of, 312 

when not implied, 91 1 

under trust deed of part of mortgaged premises [327, 342] 

REMEDIES OF DEBENTURE AND DEBENTURE STOCK HOLOEllS, 
427 a Btq. 
with aid of Court, 

action for rescission, 427 [448] 
action of deceit, 461 et stq. 
action under sect. 35... 457 
action under sect. 37. ..449 et seq. 

actions to enforce payment and securities, 457 et seq., 486 et teq. 
criminal proceedings, 468 
miscellaneous actions, 481 
not filing of statement in lieu of prospectus, 467 
unsecured debenture and debenture stock holders, by, 432 
nnsecirred debentures, effect of winding-np, 482 
winding-np proceedings, 509 
without the aid of the Court, 469 et seq. 
appointment of receiver, 470 
classification, 469 
exercise of trustees’ powers, 470 
Law of Property Act, 1925, under, 470 el seg. 
sale by receiver, 474 
sale of mortgaged property, 470 
sale under powers in deeds, Ac., 473 
secured detentures and debenture stock, 470 
unsecured debentures and debenture stock, 469 
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REMOVAL, 

of receiver, 786 
of trustee, as to, 83 

REMUNERATION. 

of auctioneer, summons to fix, &c. [726] 
of receiver and manager, 115 [281, 331], 780 
certificates [781] 

County Court, in, 781 
order for payment of [785] 
priority of, 780 
receipt, 780 
statements of [784] 
summons for [786] 
time account [782] 

where company is being wound up, 781 
of trustees of covering deed, 87 

after appointment of receiver, 88 [324] 
lien, 87 

provision in trust deed, as to [338] and note 
summons for payment in action [785] 
usual provisions and rights, 87 
trustees’ lien for, 87 

RENEWAL OF DEBENTURES, 
registration, as to, 192 

RENT, 

liberty to re-enter where arrears, 160, 161 
receiver’s position as regards, 606 
deduction of income tax, 607 
rent in arrear, priorities, 607 

RENT CHARGE, 

stamp duty, 227, 228 

14ENUNCIATION, 
form of [253] 
letter of, 232 

stamp duty, 232 

REPAIRS, 

covenant in trust deed that trustees may make, and charge given for 
expenses, 235 

held not to constitute “ unlimited security," 236 
liberty for receiver to execute (744, 745] 
affidavit on summons for [744] 
order for [744] 
trustees’ powers, 95 

REPLY, 

in action, rules of Court, 679 

REPORTO, 

auditors and other — right of debenture holders to receive and inspect, 
199, 200 

misrepresentation as to, in prospectus, 436 
reproduction of, in prospectus, 436 

REPRESENTATION ORDER. 

form [662] 

person may be appointed against his will, 664 
consent to judgment by, 664 
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REPEEfcJENTATlVJ: ACTION, 
costs, 513 
order, 553 

forms of [559, 560] 

REPUTED OWNERSHIP, 

as to debentures, 222 

RE-REGISTRATION, 

re-issued debentures, 196 

RESCISSION, 

contract, right of, as applying to, 427 
death and bankruptcy, 446 
defences open, 447 

OTidenoe of ignorance that fact misrepresented, 441 

fraud need not be proved, 446 

grounds for, usual, 427 et seq. 

how right lost, 443 

indorsement on writ [447] 

intention to induce subscription or purchase, what evidence,, 441 

issue of writ definitive, election, 443 

loss of right of, by conduct, &c., how, 443, 444 

misrc presentation, 

evidence of subscriber or purchaser acting on, 441 

held sufficient, when, 432, 433 

materiality, 430, 431 

must be of a fact or law, 428 — 430 

non-materiality, instances of, 433, 434 

what is, 427, 428 

non-compliance with sect. 35— action for, is not the remedy , 457, 456 
non-disclosure of material facts, 437 
onus of proof, 442 
proceedings for, 446 el seq. 

proceedings under sect. 37 — ^principles of, 449 — 461 

representation to be acted on, 441 

reproducing reports, 435 

responsibility for pro^ctus, 439, 440 

restitution by plaintiff, 445 

restUviio in integrum, doctrine of, 44.5 

statement of claim [448] 

usual grounds for relief, 442 

waiver of right, 443 

when subscriber or purchaser is entitled to, 427 ct seq. 


RESERVE, . 

order fixing, in debenture action [726] 
summons to fix [726] 

RESERVE CAPITAL, 
power to charge, 54 
presumed legcmty of charge on, 54 
sect. 49 ...54 


RESOLUTIONS, 

ai^to^SnandlsieS debenture and debentm^stock, 238 and forms 

at meetings of debenture holders calM by Court, 804 

creation of debenture stock [239, 240] 

debenture stock holders [420] 

directors’ resolutions to issue debentures [2^J 

extending directors’ borrowing poweis [238] 

majority clauses, under, 156 [420, 421] and note 

modifyffig rights of debenture stock holders [420, 421] and not. 

redemption of debentures [241} 
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RESTITUTION 

by plaintiff, rencisRion of contract, 445 

RE-TRANSFER OF STOCK, 
stamp duty on, 227, 228 

REVIVIOR OF ACTION, 

order for, where plaintiff dead [556] 

ROLT V. HOPKINSON, 
rule established in, 148 

RULE IN DEARIE v. HALL. 146, 147 

extended to equitable interests in land, 147 

RULE IN DERRY v. PEEK, 436, 450, 464 

RULE IN ROYAL BRITISH BANK v. TVRQUAND, 
operation of, 128 


SALARY 

of trustees, 87 

claims in respect of, in debenture action, 87, SS, 818 
provision in trust deed as to [338] 

SALE IN DEBENTURE ACTION, 
abortive, provision for cost [722] 
abstract before sale, 709 

affidavit as to value and reserves, 709 [725, 726] 
fitness of auctioneer [724] 
after judgment, 709 
agreement, order confirming [719] 
application of proceeds, order as to [722] 
approbation of judge, with, 709 
at the hearing, 709 
auctioneer, 

affidavit of fitness [724] 
certificate of result, 709 [727, 729] 
remuneration, summons to fix [726] 
value, as to [726] 

balance, order for purchaser to pay [722] 
before all persons interested are ascertained, 638 
before judgment, 709 
biddi^, 

liberty to debenture holders to bid [716, 718] 
to bid and set-off [717] 
paper [724] 

business as going concern, [716] 
certificate of result, 709 
auctioneer’s [727, 728] 
r^strar’s [728, 729] 
commission on allowing, 732 
concessions, of [716] 

conditional contract, confirming [713, 719 — 7221 
varying [720, 721] 

conduct, of (trust estates), 708, 710 et $tq. 
contract for, setting aside, 712 
contract, 

order confirming [719, 720, 721, 722] 
order varying [720] 

conveyances s^ter, orders for [730, 731] 

Court, by, 707, 708 
effect of order, 712 
mode of effecting, 708 
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BALE IN DEBENTURE ACTION— coiKinurf 

deposit, payment of, into Court 
forfeitore of deposit [732] 
going concern, as [716, 716] 
judgment directing, 712 et aeg. 
juri^ction (statutoiy), 707, 708 
land, order confirming sale of [721] 

Lavj of ‘Property Act, Wi5, 

Court may direct, under, 707 
effect of order, 712 

liberty to debenture holders to bid [716, 717, 718] 
master’s or registrar’s certificate of result [728, 729] 
memorandum of agreement to purchase [723] 
mode of effecting, 708, 709 
motion, sale on [712, 714, 715] 
of undertaking, ordered [713, 714] 
official receiver to concur [731] 
orders [713 cl eeg.] 

by tender in debenture action [716] 
confirming [721] 

liquidator to receive purchase-money [718] 
of concessions [716] 

of undertaking, conditional contract confirmed [713, 714] 
of waterworks [716] 
on summons [7 IS — 717] 
out of Court with reserve price [718] 
particulars and conditions, 709 
particulars of, as to signing, 709 
payment of purchase-money into Court, 709, [719, 720] 
perishable nature, goods of a, 707, 708 
power of Court to order at early stage, 709 
power of, mortgages of debentures, &c., 215 
powers in trust deed under, 472 
property abroad , 626 
provisions for, in trust deed [321] 
real estate, rule as to, 708 
receivers appointed out of Court by, 474 

summons for liberty to sell by tender [724] 
to sell and assign [714] 
registrar’s certificate of result [728, 729] 
re-sell and forfeit deposit [732] 
reserve biddings, 711 
affidavit as to [726] 
order fixing price [726, 727] 
summons to fix [726] 

and auctioneer’s remuneration [726] 
statutoiy undertaking, of, 52, 499 [713] 
stopping sale, order discharging order [733] 
summons on [714, 717] 
tenders, 
by [716] 

certificates of result of sale by [728] 
form of [728] 
order accepting [729] 
summons to sell by [724] 
time at which sale can be ordered, 709 ^ 

trustee, by, provisions of Trustee Act, * 
trustees of deeds to join in conveyance, order 1 1 j 
trustees’ power not nullified by order for, 71 1 
trustees to concur, order for [731] 
trustees, when entitled to conduct of, 710 
undertaking of, effect on floating ®**^rge’ 
valuer, liberty to employ, summons for [T-MJ 


SALE OF GOODS ACT, 1893... 870 

P.— D. 


6 + 
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SATISFACTION, 

registered charges, of, 

memorandum of [406] 
notice of [406] 

SCHEME OP ARRANGEMENT. See ARaANOEMENTS. 

SCOTLAND, 

affidavits, how to be sworn in, 620 
charge in a debenture inoperative in, 5.5 
security on land in, 67 

SCRIP, 

bearer, to, stamp duty on, 229, 230, 235, 269 
security of holder in equity, 183, 268 

SCRIP CERTIFICATE, 

conferring right to call for shares [289, 290] 

debentures in respect of debentures and debenture stocks [267 e< seq.j 
default in payment of further instalments, 269 
duty on, 236 
receipts on, 236 

to bearer, negotiability, 32, 184, 269 

giving right to call for shares [289, 290] 
stamp, 229, 236 

Stock Exchange objections, 268 
provisional debentures, 180, 181 
receipts for instalments exempt from stamp duty, 236 
registered debenture stock holders, to, form of [267, 269] 
stamp duty on, 229, 236 
to registered holder [267, 269] 

SEAL, 

delivered in escrow, 124 

effect of, 124, 126 

negligence as to custody of, 124 

unconditionally affixed includes delivery, 124 

presumed to be regularly affixed, when, 123 

provisions of Law of Property Act, 1925... 123 

SECOND DEBENTURES, 
charge, how expressed, 275 

hoidors necessary parties to action to enforce first debentures, 487 
trust deed to secure, 360 

SECRETARY OF COMPANY, 

information acquired by him from secretary of another company, 153 
knowledge of facts by him not necessarily constructive notice to company, 
153 

preferential creditor, as, 683 

SECURED CREDITORS, 

priorities of, and ordinary creditors, 341 
proceedings by, abroad, 69. 

SECURITY, 

creditor’s, production of, in support of claim, 660 
notice to debenture holder to pi^uce [669] 
order reducing [605, 606] 
order relieving sureties from liability [607] 
receiver’s [and mani^er’s], 

certificate that it has been given, 594 [603] 
dispensation with, 694 
foreign company, 694 
guarantee society, 594 
independent of receivership, 594 
interim receiver, appointment of, 594 
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SECDBITY — continued. 

receiver’s [and manager’s], 

lapse of, appointment of, for non-completion, 594 
procedure, 694 

plaintiff’s undertaking to bo answerable until completion of, 506 
possession not possible until given, 504 
recognizance, 694 [593] 
reduction of [604, 806] 

affidavit as to [604] 
summons for [M4] 

recoupment of premiums paid to guarantee society where 
remuneration, 694 
remuneration, expenses if given, 594 
rules, practice and forms, 604, 605, SO.’l ft .leq. 
summons to settle [695] 

Scotch guarantee companies, 594 
sureties, affidavit of [597] 
liability, 695 

term “ receiver,” what includes, 693 
time for, 504 

undertaking, to give where not exceeds 5001.... 693 [595] 
when and how to give, 593 

SECDRITY FOR COSTS, 

bond of foreign company, 795 
forms in regard to [795, 796] 
limited, company may be required to give, 794 
order for [795] 

receiver paying into Court [796] 

“ sufficient,” meaning of term, 794 
under sect. 371... 794 
when ordered, 795 

SEQUESTRATION ^ ^ 

against company for contempt, order as to[oi-J 

SERIES. , ^ , 

debentures of, how described [274J ftnd notes 
particulars for registration [3^, 400] 

^‘^“partr/issni^Wore Act of 1900...191, 192 
two or more on same day, priorities, 151 
when further debentures may rank pan passu, ibi 


SERVANTS, ,. , _ Kno 

appointment of receiver and manager, disc^rgc, OUS 
w5»o are, os being preferential creditors, 683 

SERVICE OF. NOTICES, 

address for, on appearance, 544 
of judgments and orders, 636 
affidavit [641] 
cost of posting, 636 
dispensation with, 637, 638 [643J 
infants, on, 637 
memorandam, of, 637 
form of, 637 

order binding stock holders not served [OWJ 
order for postal [642] 

prior and subsequent def^t, 638 

stoppage of proceedings m chambers where 
of writ ol summons, 540 ei seq. 
affidavits of [641, 642] 
corporation, on, 640 
how effected, 540 
rales as to. 540 


no 


64 ( 2 ) 
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SERVICE OF NOTICES — continued. 

on debenture and debenture etock holders, 

. proTision in debentures [2S4, 288, 296] 
provision in trust deed [343] 
order dispensing with [643] 

SET-OFF AND CROSS-CLAIMS, 
against calls, 216 

by company against debenture holder, 25, 677 
by debenture holder, 678, 679 
by outsider with notice of floating charge, 67 
transfer of debentures free from, 24 — 26 
under sect. 31 of the Bankruptcy Act, 1914. ..216 
when defendant not allowed to rely on, 578 

SHARES, 

agreement to accept paid-up, in satisfaction of debentures [415] 
agreeement for filing thereunder [416] 
by way of bonus to subscribers, 208 
exchange of debentures for [289, 290] 
option of debenture holders to subscribe for, 208 
option to take at face value of debentures issued at a discount, 204 
paid-up, cannot be issued for surrender of right to future profits, 20.^ 
power to exchange debentures for, at a premium [290] 
priorities in regard to charges on, 146, 147 
legal title in, 147 

scrip certificate giving right to call for [289, 290] 

SHARE WARRANTS, 

stamp duty on, 230 

SHERIFF, 

possession by, withdrawal on payment, 64, 483 
SHIPS, 

insurance clauses in trust deed [387] 
priorities in regard to, 145 

statutory mortgage of — certificate of registration with trust deed [404] 
SHORT CACSE, 

copies of affidavits to be left for judge, 493 
counsel’s certificates as to [616] 
debenture action, declaration as to charge, 617 
direction as to, on summons for directions, 547, 548 
evidence on, 547 
papers, necessaiy for, 615 
pleadings in case of, 648, 616 
practice as to, 616 
receiver, appointment of, 493 
without pleadings — by consent, 493, 548, 616 

SHORT NOTICE OF MOTION, 

for appointment of receiver, 502, 515 

SINKING FUND, 

provision in trust deeds, as to [378 — 383] 

SOUCITORS, 

abatement, notice of, 666 

authority from client before application to attend proceedings, 644 
change of, 

in action, 666 
notice of [666, 667] 
constructive notice through, 152 
employment of, as trustees, 87, 88 
lieu, priority as regards, 21, 160 
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SOLICITORS — continued. 

lien of, qualified fioating charge, where, 71 

]')Iainti£r’6, not proper peraons to be appointed receivers, 

proceedings in chambers, one and same to represent class of parties or not, 

trustee may authorise, to receive money, 102 
trustees may employ, 94 

SPEITALLY ENDORSED WRIT. 

form of, in ease of a naked debenture [538] 
rules as to, 538, 539 


SPECIFIC CHARGE, 

conversion by notices given of fioating charge into [281J 
fioating charge prohibiting [20], 21, 69 
priority over floating charges, 21, 68 et aeg. 
wlicn fioating charges become, 65 


■SPECIFIC PERFORMANCE, 
action to enforce, 178, 179 
contract to borrow, 180 
contract to execute mortgage, 180 
contract to take debentures or debenture stock, 178 
payment djr cieiientures 6y instalments, as to, may now be decreed, 178 


■STAMP DUTIES, 223 et aeq. 
affidavits, on, 522 
allotment, letter of, 229, 232 
auxiliary or further security, 226, 234 
bank orally accepting written proixisal for overdraft, 885 
bearer certificates, stock, 268 
bonds, 226 

certificates to bearer (debenture stock), 233 

collateral securities, 226, 234 

colonial government — marketable securities of, zio 

colonial instruments, 229, 230 

contract for allotments to nominees, 229, 230 

copyholds, as to, 228 

coupons, as to, none, 219, 235 

covenants, 226 

debenture, payable by instalments, on, 304 
debenture stock, 226, 233 

consolidating existing stocks, 253 
further pari pasau issues, 233 
debentures, 225 
to bearer, 223 

debentures operating os promissory notes, -83 


discharges, 226 

equitable mortgages, 226, 227, 876, 877 
roqiiir©iii6iits of revenue authoraties, 
exchange of old for now stock, 261 
foreolosnre order, 832 
foreign instruments, 230, 231 
further advances, 228 , j j oev 

stock, provisions for, in trust deed, 233 

future advances, 228 

guarantees on debentures, on, ^1* 
instruments passing by delivery, »31 


interest warrant, 235 ‘I'ts 

land substituted for land withdrawn from security, .34 

marketable securities deposited. M seountV. 
marketable security, 223, 224, 282 
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STAMP DUTIES — wniinwd. 
mortgcige, 226—228, 876 
demution of term, 227 
mortgages and charges, on, 876 — 878 
perio^cal payments, 227, 228 
premium on redemption, 223, 232 
proposal in writing accepted orally, 886 
proTisional certificate, 235 
receipt attached to letter of allotment, 232 
receipt on scrip, 269 

receipts indorsed on stamped instruments, 236 
receipts on debentures, 236 
reconveyances, 226 
registration of mortgages, 237 

re-issue of debentures or debenture stock, on, 140, 234 

if unpaid, the debentures (or certificates) may be given in evidence, 
when, 140 
releases, 226 

renunciation, letter of, 229, 232 

renunciation of security, 226 

re-surrender of security, on, 220 

re-transfer of stock, 227 

scrip certificate, 229, 236 

security for further advances, 228 

security for rent charge, on, in Scotland, 227, 228 

securities for annuity, on, in Scotland, 228 

share warrants, on, 224, 230 

share warrant to bearer, meaning of, 230 

stock certificates to bearer, 224, 230 

substituted securities, 224, 234 

surrenders, 226 

transfers, 227, 228 

debenture stock, of, 223, 224 
marketable security, of, 223, 224 
trust deed of debenture stock, 233 
unlimited security, 235 
wbat is, 236 

STANNARIES, 

registration of mortgages and charges in, 185, 186 

STATEMENT 

in Leu of prospectus, 44, 177, 467 

fifing of, before company entitled to commence business, 44 

STATEMENT OF CLAIM, 
debenture actions [668] 

where dispute as to priorities [672 — 674] 
where trust deed [570, 671] 
deceit, action of [466] and note 
declaration of charge in, 670 
defive^ of, in debenture actions, 547, 616, 616 

without a summons for directions taken out, 647, 548 
dispensation with, in debenture actions, when, 648, 668 
registration of debentures, should state [671] 
rescission of contract, action for [448] 

sect. 36, action for breach of statutory duties [460] and note 

STATl^T^ OF FRAUDS, s. 4 (replaced by sect. 40 of Law of Property Act, 
applicability to transfers, 210 

banking security agreements (equitable charges), 847, 848 
guarantees, 861, 862 
land, applicability to, 847 
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STATUTE Of LIMITATIONS, 
aotion of deceit, 465 
actionunder sect. 36...469 
aotion under sect. 37... 461 
banking soourities, as regards, 859 
guarantors’ liability for mterest, 863 

STATUTORY DECLARATION, 

fili^ of. as to company becoming entitled to commence business or 
oozTow, 44 

STATUTORY UNDERTAKINGS, 
charge to secure debentures, 53 
effect on winding-up, 53, 600 
foreclosure, .52, 53 
receiver and manager, 498 
sales of, 53, 500 [713] 
winding-up order. 499 

STAYING. 

aotion, order, as to one of two actions [565J 
winding-up as part of scheme of arrangement, 835 

STOCK EXCHANGE, 

articles of association, rules as to. See Part I., App. 
certificates, rules as to. See Part I., App. 

heading of debentures and stock certificates whore negotiation rouuircd. 
270 [272J, 272 

indorsement of conditions on same, 270, 272 
objections of, 

to scrip certificates to bearer, 268 

to unlimited powers of directors to borrow, 52 
power in trust deed to modify provisions to suit [344 1 340 
quotation of debentures on stock, statement in prospectus 2.57 J 
requirements of, 

debenture stock certificates, 349 and note. See Pint J,, App. 

majority (special) for extraordinary resolution of debenture holders 
[358], 359 

premium on winding-up for reconstruction or amalgamation, 347 
requirements of, quorum (special) for extraordinary resolution of debenture 
holders, 359 [359] 
prospectus, as to, 176, 177 
rules of, extracts from. See Part I., App. 

STOP ORDERS, 800—803 

affidavits and orders [802. 803] 
certificate of paymaster, 800 
costs occasioned by, 801 
costs of obtaining, 801, 802 
evidence, 801 
on funds in Court [803] 
practice as to, 800, 801 
service of application for, 801 
summons for [802] 
when can be made, 801 

STOPPAGE OF BUSINESS, 
effect on floating charge, 64 
provision for, in trust deed [323] 

SUB-DEMISE, . ^ 

security by way of, position of receiver, loO, lot 
trustees, taking by [319] and note 

SUBDIVISION, 

debentures, of, clause as to [291] 
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SUBROGATION, 

rights of lender where company exceeds borrowing limit, 202, 203 
ultra vires borrowed moneys, lender’s claim against assets, 852 


SUE.STITUTED PROPERTY, 

charge on — registration of, 191 

SUBSTITUTED SECURITY, 

exchange of English for colonial debentures, 234, 235 
stamp duty on, 224, 234, 235 
exemption, 224 

SUBSTITUTING PARTIES [5.58] 

SUMMONS, 

accounts and inquiries in chambers, to proceed with [665] 

adjournment into Court or chambers, 517 

conduct of action (by defendant), for [562] 

consolidation, order for, on [564, 565] 

tx parte applications by, 516 

forms of [524] 

liberty to commence action [528] 
liberty to proceed with action [528] 
ordinary [624] 
practice, 515 H arq. 
preparation, 619 

receiver, appointment of, by [589] 
remuneration of receiver [785] 
rules as to, 516 
scaling, .519 
service of, 516 

to proceed in chambers, 648, 649 

receiver’s security, in cases of, 594 
to reduce [604] 

to proceed where appearance not entered, wJicn unnecessary, 649 
«iuding-up, in, 519 [624] 
writ of summons [633] 

SUMMONS FOR UIRECTIONS, 
debenture actions, 

defence, failure to deliver after order, 614 
form of [549] 

motion tor judgment without, 615 
notice for further directions [550] 
order for directions [550] 
pleadings ordered, 493, 546 
none, u hen, 547 

rules of Court, and practice as to, 546, 647 
evidence, 547 

interlocutory proocedings, 546 
subsequent applications, 647 
short cause, as to, 493, 547, 615 
statement of claim, 547 

delivery of, prior to, 648 
“ step in action,” meaning of, 646 
subsequent applications, 647 
costs of, .547 

trial of action, notice of, &c., 580 

SUMMONS TO PROCEED, 
chambers, in, 648, 649 

accounts, &c., 648 [665] ;• 

deeds, settling of, 648 
receiver, appointment of [590] 
receiver’s security, 694 
service of notice of order, 649 
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SUMMONS, WRIT OF 530 ei teq. 
forms [533] 
indorsements, 531 
practice, 530 
service of, 631 

SUPPLEMENTAL TRUST DEED, 

effecting modification of rights [421] 

SURCHARGE, 

accounting party being liable to, 653 

SURETIES. And tee Goasantbes 
affidavit of [598] 
banking and advance securities, 

action for contribution, effect of one surety giving time to debtor, 910 

administration, right of retainer in case of, till 

death of surety, effect of, on his guarantee. 9o!) 

debt, as to right of surety, when guarantee less than, 911 

discharge of, 910 

essence of contract of suretyship, 912 
indemnity to directors for becoming [91.5] 
resolution approving [918] 
interest of, in the principal debtor, 910 
liability, 912 

liability of, for interest when creditor has proved in bankruptcy of 
principal debtor, 913 

one of two joint guarantors being sued, 913 

principal (corporation or company) borrowing in e.veess of their 
powers, 912 

release of principal discharges surety, 910 
release of surety, 910 
retainer, 911 

securities, entitled to benefit of all, 911 
security for debt being lost, 911 

Stat. of Lim. as to guarantor’s liability for iiitcicst, Sti.'j 
time, creditor giving debtor, 910 
contract, only bound in accordance with terms of, 3 1 2 
co-suretyship and insurance of a security, diflereiiee between, .11.1 
discharge of, 312 

effect of scheme of arrangement on liability, 313 
guarantee on debentures of, 311 
receiver [and manager], 

affidavit as to fitness of [585] 
affidavit of sureties [597] 
bond of guarantee society [599] 
liability of, 695 

receivers, order relieving from liability [600] 
reduction of receiver’s security, summons for [003] 
release of, 312 

right of surety to securities, 312, 313 

summons to appoint receiver after security given [591] 

SURRENDER OF LF.ASE, 
receiver to make [756] 

SURRENDER OF SECURITY, 
stamp duty on, 226 

SURVIVORSHIP, 

trustees’ powers, 99 

joint holding of debentures, 24 


TACKING (Mortgages^ 

abolished (Law of Property Act, 1926, s. 94), 143, 
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TAXATION OF COSTS, 

orders for [820, 821] 

certificate of apportionment [822] 

taxation and payment of costs and apportionment [829] 


TAXES, 

preference, 679 

TELEGRAM, 

provision in trust deed, aa to acting on [339] 

TELEPHONIC MESSAGE, 

provision in trust deed, as to acting on [339] 

TENANTS, 

attornment of, to receiver, order for [753] 

TENDER, 

accepting, order [729, 730] 
debrature stock, invitation for [260] 
for debentures [266] and note 
form of, in debenture action [723] 
order for sale by, liberty to bid [716] 
summons for liberty to sell by [724] 

THIRD PARTIES, 

receiver interfering with rights, application to Court [797 — 799] 

TIME, 

computation of, 615 

notice of motion to extend, for registration of mortgage or charge [307, 308] 

TIME FOR PAYMENT, 

of debentures and debenture stock, 
debentures, usual, 17 

provisions of document to be regarded, 26, 27, 121, 122, 273, 279, 280 
winding-up, accelerating, 122 

TITLE DEEDS, 

charge secured by, priority, 142 
custody of, 

as between trustees and receiver, 319 
floating charge, case of. 70, 71, 95 
non-production of, 142 
right of trustees to retain (trust deeds), 319 

TORTS, 

directors liable personally, 135 

misrepresentation in prospectus by ratification of, 463 
TRANSFER, 

Companies Winding-Up Rules, 1929, under, oases for transfer, 791 
debenture and debenture stock (Chap. XXIX.), 209 
absolute assignment, what is, 209, n. 
bankrupt’s trustee, by, 216 
bearer debentures and debentures stock, 209 
blank transfer with deposit, 214 
efieot of, before registration, 209 
estoppel by registration, 210 
forged, 211—213 

form of, debenture stock [285, 350] 
free from equities, 210 [276, 277], 277 
how effected, 209 

indorsing note of, on debentures, 210 
marketable securities, stamps, on, 223 
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TRANSFER — conlirmed. 

debenture and debenture stock — eontinued. 
notice of, 209 

refusal to register, 39 
provisions of trust deed [350, 351] 
registered charge, of, non- registration of, l<jy 
registered, conditions as to [277], 277, 278 
registered dobcntures, form of transfer 1 284, 2S.)J 
right of [350] 
sealing, 23, 24 
signature to, 210 

by transferor and transferee, 210 
stamp duty on, 236 
Statute of Frauds, effect, 210 
title given by, 210 
to bearer, 209 
to registered holder, 209 
clause as to [277] 
form of [286] 

transfer of actions after winding-up, 209, 790 
when debenture charges chattels, 215 

when debenture transferable free from equities. 210 (276. 277. 351} 
351 

notice of motion for [792] 
orders for [793] 

transfer of actions, 

applications for, 791, 792 
er parte, 792 
oases for, 791 
notice of motion for [792] 
one judge to another, 791 
Older for [793] 

order of Lord Chancellor for [793] 
powers of, 791 
petition for [792] 
practice, 791, 792 
supervision order, 790 
winding-up Court, 517 
Winding-up Buies, 517, 790, 791 

TRANSMISSION, 

debentures and debenture stock, 
bankruptcy, on, 210 
death, on, 216 
foreign testators, &c., 210 


TRTAT. OF ACTION, 
entry of, 6S0 
notice of, 579 

avoidance of, 581 
by defendant, 580 
length of, 580 
place of. 580 

with or without juiT* ^8^* 
without pleadings, 548, 615 

M of . eonpiorntt. m proorf.,. ■!»> 

a. PP»I« of mooop io l»ri. of 

purpose, 221 

TRUST CORPORATIONS, 83 
teoeipts for capital money, 83 
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TRUST DEEDS, 

action to enforce, 486, 490 [534 el aeq., 570 ei aeq.'] 

advantages of, 76 et aeq. 

appointment of receiver under, 470 el aeq. 

carrying on business under, 80 

charge in, 18 

charge on registered land [372] 

charges in, where not co-extensive with those in the debentures, 276 
clauses in, 

accounts, trustees’ access, ifec. [331, 332, 337] 

acknowledgment of indebtedness (stock) [317, 318] 

adjournment of meeting [357] 

advances to lessee [385] 

agents, liberty for trustees to employ [340] 

receiver, whether to be agent of company [281], 282, 331 
allowing company to exercise rights [321] 
concurrence of trustees [326] 
application of proceeds of dealing with assets [328] 
application of proceeds of issue [367] 
application to Court [338] 
arbitration, 

compromise, &c. [327] 
settling or referring to [327] 
arrangement as to application of slock proceeds [342] 
assignment of agreements for leases [319, 320] 
attendance at meetings of stock holders [356] 
attorney, power of tru.steea to execute [385] 
attorneys, appointment of trustees to be [337] 
bankruptcy of stock holder [351] 
hearer stock certiticates [352, 353] 

bearers of [registered or other] stock certificates only recognized at 
meeting [357] 

bearers" use of trustees’ certiticates instead [358] 
beneficial ownership [318] 
body corporate as joint holder [350] 
cablegram, as to acting on message by [339] 
carrying on business after entry by trustees [329] 
chairman of meetings [356] 
his powers, 356 

compensation money under Licensing Act [334] 

concurrence of trustees with company in dealings with speeifically 
mortgaged premises [326 — 328] 
conditions of issue of debenture stock [346 el aeq.] 
consolidation of several scries of debentures [393] 
constitution of debenture stock [317, 3J8J 
construction fund for railway [391] 

contracts subsisting in respect of specifically mortgaged premises, 
assent to modification of [327] 
convention of meetings [365, 366] 
coupons [352] 

covenant to create mortgage in foreign country [375] 
pay stockholders [318] 

covenants by company to assure hereditaments [373 — 376] 
foreign assets [375] 

covenants, general, by company to observe [346] 
cumulative sinking fund [382] 
death of stock holder [361] 
debenture service fun^ [377] 
debenture stock certificate [348, 349] 
debentures issued to trustees [321] 
debentures, to secure, form of, 272 el aeq. 
covenant to issue to trustees [321] 
foreign railway, on [391] 

moneys to be paid to bankers and applied in clearing ofiF prior 
incumbranoes [367 — 369, 396] 
register of [346] 
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TRUST DEEDS — continued. 
olanaes in — rontinued. 

declaration of chairman of meetiii); [356] 
dedication of land for roads, Jfcc. [326] 
defect of quorum at meeting [3S6, 35!) | 
delegation by trustees [344] 
demise of freeholds [318], 319 
demise of leaseholds [319] and note 
depreciation of leaseholds [335] 
developing, improving, protecting, Ac. [328] 
discharge by endorsed receipt [346] 

enabling trustees of prior deed to sell, Ac. ]384, 386] and note 
entry by trustees, notice of [323] 
exchange [326] 

exercise of voting and other rights, interim [323] 
extraordinary resolution of debenture or .stock holders [3.68] siid note 
meaning of [359] and note 
fees on transfer [3S1] 

dnancial contracts by trustees allowed [333] 
floating charge in [320, 321] 

foreclosure, special provision of trushes to have right, 319 
orders as to [832, 833] 
foreign assets, 

special powers as regards. 78 [374. 386, 386] 
vesting in local trustees [375] 
forms of trust deed [316. 391, .393 et vq.) 
frame of, generally, 76. 78 
freeholds, grant of [318, 319] and note 
further assurance [336] 
giving up possession by trustees [327] 
guarantee company trustee, where [399] 
guarantee, form of [314, 316] 
indemnity of trvustees [341] and note 
indorsement on certificates on part payment [i-o] and note 
information, company to give [332] 
inspection by trustees [333] 
insurance against fire [333, 334] 
insurance of fleet of steamships [387], 
interest, 

mode of payment [318, 3o31 

inteiS h,v«tmentfof proceed.s of interim sales. Ac. [328, 3291 

interpretation [31 

iiiTestmenta by trustees [330] 

loint holders of debenture „ 

Land Registration Act, 1925...[37!, 372] ^tate 31'' 

Uw of Property Act, 1925. on vesting of legal estate, 

leasing powers given by [329] 
leading provisions, 78, 79 
leaseholds, 

demise of, to trustee [319] and note 
leases, company to obtain [320] 
leasing, , 

U7"^0?^nr&26, powers under[319] 
mortgaged prendses [320] 
trustees' power [32d] 

‘^““Stance [334, 335] and no^ 
transfer or removal of I42i>] 
limit of amount of stock [318] and note 
limit of issue [364 et seq,] 
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TRUST DEEDS — coniinued. 

oUusesin — coniinued. •. i r-iaKi 

limit of stock, to amount of half paid-up capital ldt>»J 
limit of, where prior debentures to be paid off and kept on foot 

[366,367] , ■ * i.rqfui 

limit of, with power to issue further pan passu stock [36^] 


loss of certificates [364] 
majority of trustees, power [344] 
meeting of stockholders [344, 356] 
meetings of trustees, provisions for [380] 
minutes of proceedings at meetings [360] 
miscellaneous clauses [364 et scg.] 

acquisition of assets to be vested in trustees [370] 
advances to lessees [386] j u • 

application of proceeds of issue in paying off debts and purchasing 
property [367, 368] 

company to clear off outstanding debentures [368] 
company to vest hereditaments in trustees [373] 
debenture service fund [377] 
limits of issue [364 — 367] 
mortgages of uncalled capital [376, 377] 
powers of attorney [386] 
modification of contracts, &c., interim [327] 
modification of rights, 

to effectuate supplemental deed [421] 
under majority clauses [417 et seg.J 
modification of trusts [345] 
mortgaged premises, 

dealings with [326 et seg.] 

dedication, 4c. of land forming part of, for various public purposes 
[326, 327] 
sale of [326] 
trusts of [321] 

new trustees, 82 [345] and note. See New Trustees. 

nominees of trustees, mortgaged premises in names of [327] 

not to pull down buildings [332] 

notice before enforcing security [323, 324] 

notice of apportionments [325] 

notice of meeting of stock holders to modify trust deed [418, 419] 

notice of meetings [356] 

notice of trusts [355] 

notice to stock holders [343] 

novation on reconstruction of company, as to [388] 

offices, 4c., power to take [390, 745] 

payment of debenture moneys [344] 

payment off, of prior mortgages [331, 332] 

payments to be made to stock holders [318] 

payments to trustees, receivers, 4c., on demand [341] 

poll at meeting [367] 

power 

for trustees or debenture holders to appoint directors [424, 426] 
for trustees to raise money in priority to stock [331, 332] 
of attorney as to foreign assets [386] 

of trustees to concur in deaUngs before security enforceable 
[326] 

to exchange property [326] 

to withhold payment until sufficient to pay a certain percentage 
[326] 

preservation of buildings and machinery [332] 
prior debenture stock to be cleared off [366, 369, 370] 
prior lien, debentures for securing [393 — 397] 
proceeds, 

application of, in aoqnisition of further property [367, 368, 370] 

clearing off outstanding debentures [368] 

of issue, provision for application [367, 368] 

of sale, after sale, 4c. [328] 

of sale and conversion, trusts of [324] and note 
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TRUST DEEDS — coniirmed. 
clauses in — continued. 

professional chargee, as to [340] 
promotion of another company [322] 
protection of purohasere, &c. [336, 336] 
protection of traeteee [337] 

proxies at meetings [357] and note 

pulling down buildings, &c., restrictions against [332] 

purchase of additional land [327, 370] 

purchasers' protection [337] 

questions at meetings, how decided [366] 

quorum at meetings [.356] 

raising money to pay costs or prior incumbrances [331, 3.321 
receipt of, 

joint holders [354] 
stock holders [325] 
trustees [324] 
receiver, 

agent of company [281], 282, 331 
power for trustees to appoint, 79 [330] 
reconstruction and novation of company [388, 38!)] and note 
reconveyance [345] 

recouping from trust funds of company’s expenditure [3281 
redemption 

and sinking funds [378 ct sej,] 
by drawings [378 et arg.] 
of stock, conditions of issue [.346] 
reference in debentures to, 27 [283] 
reference to conditions [318] 
register, 

debenture stock, of, alteration in case of bearer stock [354] 
for keeping [354] 
inspection of [355] 
re-entry of bearer holder [3.53] 
trusts not to be entered [365] 
registered holder recognized [353] 
releasing property [327, '342] 
removal of licences [326] 
remuneration of trustees [338] 


repair [333] 

resolution of debenture stock holders [420] and note 

retaining transfers [351] 

retirement of trustees [346] 

right to transfer stock [350J 

salary to trustees [338] 

sale and conversion, trust for [321] 


sale, power of interim [326] 
security enforceable as to, 79 [322] 
servioe or sinking funds [377—383] 
sinking fund provisions [378—383] 

special provision for benefit of trust company [3, 1] , with 

smeifio^y mortgaged premises, po/MS of trustee, s tn 
company in specified dealings with [326 et acq.] 
statutory charge on registered land [372] 
steamship insurance [387, 388] 

Stock Exchange, 

modification to suit [345], 345 
requirements, 82, and Part I., App. 
stock-in-trade, provisions for keeping up [384] 
subsequent securities as against [384] and note 

survivorship, joint toners [3W] and note 
telegram* a-s to acting oo [339J 
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TRUST DEEDS — coniinned. 
clauses in — continued. 

telephonic message, as to acting on [339] 

term of issue [318] 

transfer — form of [350] 

transmission [351] 

trust for sale, 79 

Trustee Act, 1925, how far applicable to, 82 cl seq. 

acting on advice or opinion, protection of trustees [339] 
agents, liberty to employ, provision in trust deed [340, 341] and 
note 

power to take office in London and employ secretary, &c. [390] 
provisions supplemental to [339] 
trustees’ powers [326 — 328] 
exchange [326] 
miscellaneous [327] 
sale or lease [326] 

application of powers [328] 

trusts, 

and equities excluded on transfers [349] 
leaseholds as specific security [369] 
of mortgaged premises for sale, &c. [321, 322] and note 
of nominal reversion, 319 
of security debentures [369] 
proceeds of sale [321, 322] and note 
tying public-houses, &c., as to [327] 
uncalled capital, mortgage of [376, 377] and note 
votes at meetings [357] 
voting by proxy [357] 

waiver by trustee of breach of covenant [344] 
who may convene meetings [356] 
withdrawal of property [342] 
copies of — right of debenture holders to receive, 200 
corporate trustees, 80 
debentures on foreign railway [391] 

debenture stock created forthwith by acknowledgment of indebtedness in, 
189 

delivery of, 124 

desirable, in what cases, 77 

execution of (Chap. XV.), 123 

form of, to secure debentures charged on specific leaseholds and chatties 
[362, 363] 

supplemental, to effect modification [421] 
frame of deed, 78 
guarantees in [314] 
judgment, form of, where [623] 

Law of Property Act, 1925, effect of, on, 319 
legal mortgage by demise, 78 

majority clauses, modification of tights under [281, 358], 417 et ae,q. 
minutes of judgment in case of [619] 

modification of rights under, notices, &c., to give effect to [418 et aeq.} 
nature of, 76 

prior lien, debentures for securing [393] 

Public Trustee, 83 
registration of [404] 
sales under, 473, 474 
sealing of, 123 

second debenture, to secure [360] 
specific leaseholds, of [36^ 
stamp duties on, 233 
title deeds, custody of, 319 
trust corporation, 83 

Trustee Act, 1926, applies to trustees for, 82 
trustees of, appointment and removal, 80, 106 
choice of person selected, 80 
costs of proceedings, 86, 86 
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TRU81 DEKDS — continued. 

trustws of, appointmont and removal-cowtii,,,,./ 
duties of, generally, !)1, 92 imucd. 

indemnity of, 84 

as against co-trustee, 86 
legal advice, taking, 80 
lion, 87 
now, 82 

powers under, 79 
removal of, 83 
remuneration of, 87 

residence in United Kingdom doHiraWe, 81 
aouditor, reimbursomont of, 80 
Statute of Limitations, 97 ’ 
trustees suing to enforce security, 487 
may he defendant, 488 
two, writ of summons [537J 
where desirable, 77 
where security enforceable, 78 
writ of summons in action to enforce, .o;io ,■/ 
endorsement, .c,,'!! ' '' 

titles 1534—536] 
two deeds [,5.37] 


TRUSTEE ACT, 1888, 

trustees may plead Statiit*' of Liniitaiions, 97 


TRUSTEE ACT, 1926...94, 98 c( scy. 

abroad, delegation of trustees’ duties if proeeedine. 95 
aiiplication to debenture trustees, 82 -HI 
appointment of new trustees, 10.5— In!( 
eofporation as a trustee, l05 
Court can exercise, 82 
vnerease in number, J(I6 

separate trustees for difforont parts of trust pro/icr/r. Itil), io7 
delegation of duties of triistt'ies under. .9.7 
general powers under Act, 98 — 104 
agents, employment of, 102 
auction, to aell by, 98 
compound liabilities, 98 
delegation of trustees’ duties, 102, lO.'i 
depreciatory conditions, sale subject to, 98 
implied indemnity, 104 
insurance, 99 
mortgage, 99 
notices, 104 
receipts, 98 

reversionary interests, lOl 
safe custody of documents, 100 
sale, 98 

trustees, purchasers and mortgagees protocteil. 99 


Judicial Trustees Act, 1896, replaced by, 92, 340 

mortgaged premises, trust of, 322 

new trustees (trust deed), 82 

powers of trustees for sale, 98 

relief to trustees for negligence. &.c., 34(t 

retirement of trustees, 106, 107 

sale by trustees, 82, 98 

trust deeds, implied powers of trustees under, 322 
trustees, breach of trust. Court may grant relief if rcasona 


lile i-.vciise, 


trustees, provisions applicable to [339] 
trust deed for securing debentures, applies to, 82^ 
yesting of trust property in new trustees. A'e., 107, 
P.—D, 


92, 
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TRUSTEES, 80 

abroad, delegation of trust if proceeding, 95, i02, 103 
liberty for, to appoint attorney 1 807] 
acting by agents, 93 — 95 [340] 
action by or against, to enforce security, 486 et seq, 
additional, 105 
agents, power to employ, 102 
liberty to appoint [808] 
appeal, liberty to [808] 
appointing new, 

in action [811, 812]. And aef Nkw Tru.stres. 
restriction on number, 104 
under powers in deed [345, 346] and note 
under statutory powers, 10.5 el «eq. |34.5, 346] and note 
appointment of, 80, 104, 106 
corporate trustees, 80 
now or additional, 105, 106 

public trustee, under Act of 1906. ..8,3. See. PniiLlo Tbiistee. 
separate, for different proj)orties, 106, 107 
trust for sale of land, 105 
attorney’s power to act by, 95, 102, 103 
order in action [807] 
provisions in deed [337, 340, 344, 385] 
bailifiFs, may employ, 95 
bankers, as to employing, 94 
as agents, 102 

breach of trust. Court may grant relief, 340 
bribes and secret benefits, 96 
brokers, employment, 94 
compound liabilities, power to, 98 
compromise, powers as to, 99 

conflicting duties and interests, as to undertaking, 96 
contracts, 

orders approving [809] 
power to modify [326] 
corporate — advantages of, 80 
corporations being, 105 
costs and expenses, indemnity, 84 — 87 
in actions, 513, 514, Slfli 819 
counsel, 

advice of, acting on, 86, 87 
provisions in deed [339] 

Uourt, taking the opinion of, 96 
ilcbentures issued to secure debenture stock [305] 
delegation, how far allowable, 95 et eeq., 192 1 344] 
deposit of documents, for safe custody, 100 
depreciatory conditions, selling on, 98 
devolution of powers, 99 
director’s appointment discouraged, 80 
are not for company’s creditors. 134 
when liable as, 134 
duties in general, 91 — 97 
company, towards, 96 

covenants by oompany, seeing to performance, 96 
discretion, as to exercise of, 96 

clause making it absolute [339] 
fidelity to duties, 92, 96 
information, as to giving, 98 
insurance, 96 
joint action, 93 
non-delegation, 93 
exceptions, 94 

not ignoring company’s interests, 96 
obtaiiiing advice, 96 
protection of trust funds, 95 
repsurs, 96 
title, perfecting, 95 
under covering deed, 91, 92 
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TBUSTEKB — continuid. 

guarantee coiupaiiy acting au, special claim zn trust deeil ( dlMI I 
indemnity, S4 — (17 

administration proceedings, costs iu, 85 
against co-trustee, 86 
costs improperly incurred, 87 
costs of actions against, 85 

co-trustee, implied obligation to indcinnily, SG, 87 
extent of, 84 cl aeq. 
implied provisions by statute, 104 
legal advice, how far, 8U, 1)6 [3:i8J 
lien for, on trust premises, 85, 86 
provisions in trust deed [337 — 34 IJ 
statutory provisions, 104 
independence ot. 80 
information, duty to furnish, 96 
insurance, statutory provisions, 100 

appliz.'ation of insurance moneys, loO 
joint action. 93 

Judicial Trustees Act, 1896 (now IVustee Act, 1925, s, 6) ), relief imder, 02 
Law of Property Act, 1925, powers of trustees os mortgagees under, 109 
H ai'tj. 

ehaigcs by W'ay of legal mortgage, 109 
foreclosure of moitgages, 109 
freehold mortgages, what vests on soh-, 109 
leasehold mortgages, conveyances on sale, 110 
leases, liberty to grant [8()9J 
legal ndvioc, protection, 86, 96 [339J 
liabilities of, provisions of Trustee Act, 1925.. .98 d a<<{. 
liberty to ajipeal [808J 

liberty to appoint agents to complete railway [808J 
liberty to make various payments and eonsigninenls 18()7J 
liberty to take possession and apjKunt attorney abroad (HU7J 


lien, 87 

lion of, priority, 87, 149, 150[341J 818 
local, provision for vesting assets in [375J 
majority, 

acting, 93 [344j 
whether power, 93 

may sue and be sued usually without joining ts'in’licianes, 
meetings of, provisions for, where iuiiiktous [;)8y | 

mortgages by, 99 . , v . 

new, appointment of, 82, 195 [346J and note. .8c( JSisw In 

consent to act, 522 
corporate bodies, 89 
order for [811] 
restrictions on number, 194 


)88, 553 


I STSlv.s. 


statutory provisions, 82, 83. 195 H .*«/, 

Stock Exchange requirements, 82 and Part J., A]))), 
supplemental provisions as to number, fee,, lUB 
notice, if acting for more than one trust, 191 
number of, limitation on, 104 


increase in, 106 

order not to take jjossession [812J 
order to advertise for claims agauist [899J 
orders in actions as to [897j 
out of jurisdiction, 81 
parties to action, 552 e< aeg. _ 

parties to foreclosure proceedings, uaJ 

payments, liberty to make [897J c,..,, iwi-» 

^Lssion, order giving liberty to abstain from taking [81. 

liberty to take [807] 
power of attorney, 102, 103 

acting under (protection), 104 
liberty in action to grant (abroad) 
uownr to have office and staff [300] 
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TKUSTEKS — continued. 
power to employ, 
accountants, 95 
attorneys, 95 
bailifi's, 95 
bankers, 94 
brokers, 94 
solicitors, 94 

to receive money, 102 

])Owers of, provisions of Trustee Act, 1925... 98 — 104, 322 
priority of costs of, 513, 514 
protection , 

clauses as to, in trust deed [339, 340, 341J 
of trust fund, duties, 95 

to purchasers and mortgagees dealing will), 99 
provisions in trust deed as supplemental to Trustee Act, 1925. ..[339J 
purchase of trust premises, incapacity, 96 
purchasers and mortgagees dealing with, protection of, 99 
receipt of money by bank or .solicitor of, 102 
receipts, power to give, 98 
removal of, 83 
remuneration, 87, 88 

after appointment of receiver in action, 91 
clause in trust deed 1 338J and notes 
decisions as to, where a roeeivcrshi 2 J, 88 — 91 
lien for, 87 

summons for paymcntLHIOj 
usual provision and rights, 87 

reiu'oscntation of, on board of directors, articles of assueiatjoii as to [424- 
420J 

resident abroad, objections to, 81 
retirement of, statutory provisions, 105, 106 
rovcrsioiiary interests, valuations and audit, lOl 
sale by statutory jjrovisions, 

Ijrovisions of Trustee Act, 1 925... 82, 98 
to raise money by, when, 99 
under order of Court, 707 
midor trust deed, 98 
selection, 80 

shares, may vote in respect of, if mortgaged aud vested in them, 90 

solicitor and client, cn.st8, 83^ — 86 

solicitor, ciuiiloynieiit of, 86, 94 

Statute of Ijirnitations, wlien ajiplicablc, 97 

statutory provisions a.s to e.vcrcise of trust ior sale or iiowor ol sale, 08 
sub-demise to L319J 
survivors, power of, 99 
tax, to [810, 811] 

trust cuuipany and individual, 80, 81 

trust deeds, powers given by, when iiujilicd by Irustco Act, 1925... 322 

trust for sale of laud, ajipoiiitments when a, 195 

two or more deeds, 81 

two or more — powers of, 98 

vacancy in number, evidence of, 107 

various orders, as to [807 ei aeq.] 

vesting of trust properties, iirovisiouB of Trustoo Act, 1925. ..107, 108 

TRUST lamus, 

jirioriticB of charges in rcsiicet of, 140 

TRUST PROPERTlf, 
charge of costs on, 85 
indemnity of trustees out of, 84 

TRUSTS, 

debenture, exclusion of notice of [276, 277] and note 

debenture trust deed, eiiforcoinent of, judgments [617 et aeq., 621 el eej.] 
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THUSTiS — conti/iued. 

noii-reoognition of, condition in dubenturc [270, 277J and miti 
one of nevoral c, q. i.’a entitled to judgineut for execution of, r-im 
service of notice ot order for e.xecutiou of, 636 
Trustee Act, 1926, applicability to covering deeds, 82 


ULTRA VIRES, 

borrowing, 201 et eeq. 
no ratification, 201 
subrogation of lenders, 202 
debentures, directors’ liability, 131, I3.'> 
issues, 201, 203 

no ratification by acquisition of subMoquciil pouer.'., 2ol 
UNCALLED CAPITAL, 

articles of association, clause as to mortgaging [ IH], IH, III 
bank, mortgage of, to secure advanced sum [80(i, 8991 
calling up, 698 

charge on, what words sufficient to authorize, 47 
chose in action, is a, 147 
debentures charging [893] 

exclusively applicable to redemption ol debcnture.s[288J 
getting in, 698 

iucludiug the uncalled capital,’ words, 19 
mortgage of, 63 [376, 377, 896] 

by way of continuing security [899] 
oral charge on, 64 
power to charge, 47 
priorities in regard to, 147 
provision in debenture, as to [27.1] 
receiver appointed to get in, oPi 
registration of charges on, 140, 180 
reserve capital, charges on, 64 
second debentures entitled to charge on I ' * J . 
specific charge of, for payment of debciil urcs | .. 1 

words, as to, 19 


UNDERTAKING, ^ 

assignment in debenture, out-of-date loriii, . -i 
expression, what property may bo coinpiiscil iii, i ' 
meaning of term, 19, 61 
mortgage or charge on [892, 9 1 7] 

operation of, charge on, 19 . „ e.i; c? 

power to sell, when oomprised in ’ *“’fe ’ ' 

receiver’s, and hie sureties, 594, 595 [.iJ.iJ 
sale of, notwithstanding floating chargi , . 


UNDERWRITING, 

specifying in prospectus, 167, 17- 


UNLIMITED SECURITV, 
stamp duty in case of, 235 

UNLIQUIDATED DAMAGES, 

claim for, when set-off in action allowcu 


;»77 


UNSECURED CREDITORS, 

liberty for, to defend actions [563] 
whether they can take proceedings 


abroad, 59 


UNSECURED DEBENTURES, 

actions by holders, 469, 482 et neq- 
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VALUER, 

HummonB for appointmunt of [724] 

summons for liberty to employ in debenture action [723] 

VENDORS, 

debentures issued to, 217 
meaning of term in sect. 3C...i66, 167 
partiouhuv as to, in prospectus, 16!) 

VENDOR’S LIEN, 
priorities, 148 

VESTING OE RHOl’ERTN', 

appointment of new trusUfs on, 1(I6, 107 

VESTING ORDER, 

on sale by receiver, 474 [478 1 

VOIDABLE OONTRAOT, 

induced by misroprcsontatioii, 442, 443 

VOLUNTAIiy WINDING HI’, 

actions by dctxinturc holders. al'U'r. 484 
injunction to reatrain dislritmtion in, 481 

VOTES, 

at meetings, 

provisions in article.s [ 126J 
prov'isions in delwiitim's |426J 
provisions in trust deed |288J and note 

VOTING RIGHTS, 

Iiorsona entitled in eiiuity to issue of debentures, 163 
VOUCHER, 

for fresh eoupons on debenture [25)9] 


WAGES OR SALARY, 

of clerk or servant, prefereiKc, 671), 683 
includes commission, when, 683 
who may come within designation of, 083, 084 

WAIVER, 

power in trust deed enabling trustees [344J 

WAIVER CLAUSES, 
prospectus, in, 106 

WARRANT OE ATTt>RNEY, 
stamp duty on, 220 

WARRANTS, 

for interest, clause in debenture [278, 282] 
lost in post, 278 

WATER RATE, 

apportionment of, 682 

WATERWORKS, 

order for sale of [716] 
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WINDING-UP, 

abiicncc of anactH l)eyon<l amount of <l<‘.l>ciitur(‘K, 511 
accelerating time for payment of dehentures 120, 279 
actions pending at noramenoement of, 491 
actions to enforce debentures after, 490 

summons for liberty to commence notwitbstauding [528] 
adjournment to judge in, 525 
appearance of company in [,545] 
application for, how made, 511 
application in, 526 

assets overcharged by debentures, 485 
assignment of debenture actions to judge in, .517 
bankruptcy rules apply in, .512 

compulsory order, assignment of action to the winding-up judge, 528 
creditor’s rights irr voluntary, 484, 48.5, 512 
debenture holders’ petition for, 486, .509 
directors’ liability in, 134 

effect of, as to unpaid instalments on debentnres. 20!) 
effect of, carrying on business by receiver, 474 
effect of receiver appointed out of Court, 470 
effect on floating charge, 63 
if within six months, 73 

enforcement of debenture when not matured, 280 

execution before, 484 

execution creditors' position in, 484 

file of proceedings in, 519 

floating eharg(., effetd on, 73, 74 

fraudulent preference liy issue of debonturos, 217 

interest payalfle, in case of, 514 

liability of directors in, 134 

lilwrty to bring and pro<!eod with debenture octiori, 52fi f.l mj, 

liberty to eommenoc action after, 491 

liquidator in, appointment of, as receiver, .5(8) 

majority, creditors, use of, when they prevail, 500 et Krq, 

motion, in case of, 518 

office copies of documents, 619, 521 

official receiver, when appointed receiver, .502 

order for, to be made notwithstanding no assets or they are nverehargefl 
by debentures, 485 

perpetual debentures, payable off at par, 1 16 

petition by debenture holder, 486, .509 

petition of contingent and prospective creditors, .511 

petition of unsecured creditor, 510 

position of debenture holders in. 484, 485 

postponing registration, 182 

premium to debenture holders, 121 

proceedings in, ,512 et aey. 

proof in, 486, 612, 614 

public examination, liberty for receiver to appear [738) 
registrar’s position in delx'nture actions, 517 
sealing process in, 519 
summons in, 619 
form of [624] 
title, proceedings in, 618 
tnmster of actions, 517 
undue instalments not payable in, 179 
unsecured debentures, effect on, 484, 48.5 
voluntary, appointment of liquidator as receiver, .590 
wishes of creditors, Ac. regarded, 509 

with view to reconstruction or amalgamation, meaning of, 347 
when debentures affected, 64, 72, 73. 269 

WITHDRAWAL OF PROPERTY, 
provisions in trust deed [327, 342] 

WORKMEN. 

discharge of, by appointment of receiver, 607 
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WOKKMEN’K COMPENSATION ACT, l!)2r>...507 
jiriority of, ooinpensatioji, 679 

WRIT OF FIKIil FACIAS OR KLUdlT, 483 

WRIT OF POSSESSION, 

receiver, in case of, 492, 493, 506 

WRITS OF SUMMONS, 

actions to enforce debentures, &o., 486 
amending, 631 

claim for receiver and manager in, 492 |r>37| 
date of, 630 

debenture action, in, 492, 63.6 
form of f 533] 

indorsement of claims, .5.31 
forms of [534, 536J 
, «indoreement of, 631 

*’ action for rescission of contract, in [447] 
action of deceit in [466] 
action under sect. .3,5. ..[460] 
directors’ lialvility under sect. 37... [4.50)] 
intituling, .530 [534, 535] 

issue of, by debontiirc holder to protect lii.s interests before prineipal 
money due, 486 
issuing of, 492, 530 

parties, descriplion of, where suing in representative enpneity, 488, ,531, 
[534 .sry.] 

representative capacities, ns to stating. 531 
rules a.s to, .531 
service of, 531, 540 

affidavit as to [541] 
corporation, on, 640 
rules as to, 540 

spi'cially indorsed (naked debenture) [5.3H], 539 
title of, 630 

conimon form of [.5.33] 
forms of (538 c< .rej.] 

action on behalf [534] 
two trust deeds, where [536, 637] 


YORKSHIRE REOISTER, 144 
priorities as affecting, 144 


THE END. 
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